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GENERAL   INDEX. 


FAOK. 

Abatement,  plea  in— See  Repcwls  U.  C 228 

Abbreviations  in  L.  J 75>  94 

Acceptance  in  blank— See  Repertory  (Chancery) 18 

Accommodation  bills — See  Repertory  (Common  Law) 65 

Accounts— See  Bailiff,  Clerk. 

Accumulation— See  Repertory  (Chancery) 137 

Acquiescence— See  Repertory  (Chanceiy) 19 

Action,  causes  of— See  Clerks,  Suitors,  &c. 
Adjounmient — See  Bailiff. 

Administration — See  Surrogate  Courts 13 

Admissions— See  Law  Society. 
Affidavit— See  Clerks,  Coroner,  Magistrates. 
Affirmation— See  Clerks,  &c. 
Agency  fees — See  Conespondence 
Agent — See  Repertory  (Common  Law.) 
Agreements— See  Repertory. 

Ambiguity — See  Repertory  (Common  Law) 179 

Amendment — See  Repertory  (Common  Law) 135 

Ancient  lights— See  Repertory  (Chancery) * 38 

Annuity— See  Repertory  (Chancery) 137 

Answers  to  Correspondents — See  (Correspondents. 
Appeal — See  Correspondence,  Reports. 
Applications,  special— See  Clerks. 
Appointments,  OmciAL : — 

Judges  (County) 20, 40,  80, 180, 220,  240 

«      (Surrogate  Court) 20, 40,  80, 100,  230 

Clerks  (County  Court) 20, 100, 120, 180 

"      (Surrogate  Court) 20, 100 

"      (of  the  Peace) 20,  40,  220,  240 

(Commissioners 40 

Coroners 20,  40,  60,  80, 100, 120, 180 

"      Associate 240 

Notaries 20,40,60,80,120,140,159,180,220,240 

Police  Maffistrate 60 

Registrar,  Surrogate  Court 100, 120 

Sheriffs 20 

Appraisers — See  Bailiff. 

Arbitration — See  Clerks,  Leading  Articles,  Repertory,  Suitors. 

Aiiest — See  Coroner,  Reports,  Repertory. 

Assessments — See  Municipal  Law. 

Assigiunent  of  Debt — See  Repertory  ^Chancery) 137 

Attaching  Creditor — See  Reports  (Division  Courts) 77 

Attachment — See  BailliSs,  Correspondence,  Editorial,  Re- 
ports, Repertory, 

Attomey  and  Client — See  Repertory  (Chancery) 137 

Attorneys,  County — See  Editorial. 

Average — See  Reports  (Division  Courts) 76 

Awara— See  Clerks,  Editorial,  Repertory,  Suitors. 
Bail — See  Reports,  Repertory. 
Baiupfs — Division  Courts  :^- 

Service  of  process  by,  &c 3 

Suggestions  respecting ib 

*<  House  service/'  laxity  of  practice  respecting ib 

Taking  Confessions,  duties  respecting ib 

Attachment,  duties  in  respect  to 22 

Appraisers ib 

Property  seized,  &c.,  how  disposed  of ib 

Interpleader  Summons 23 

SummofUf  personal  service  of,  when  necessary 42 

What  amounts  to  personal  service ib 

Keeping  concealed  to  avoid  service ib 

Object  of  Summons 43 

Service  to  be  such  as  will  sati^  Judge ib 


PAcr, 

Punctuality  in  proceedings,  necessity  for 62 

Return  of  writ,  liability  m  regard  to ib 

Evidence  of  non-retura ib 

Accounts  for  fees  with  Clerk,  directions  respecting 82 

Jury  at  trial,  duties  respecting 121 

Adjournment  <rf  Court,  form  ofProclamation 122 

On  resuming  business « jb 

Final  proclamation,  form  of ib 

Books  for  entries,  suggestions  respecting 141 

Action  against  demand  of  copy  of  warrant,  necessary  in .  161 

Note  seized  under  execution,  how  sued 181 

Costs  of  6uin£;  to  be  paid  by  plaintiff 182 

Notice    shornd  be  given  by  defendant  that  creditor 

only  can  discharge  suit ib 

Acting  under  execution — What  measures  may  be  re- 
sorted to,  to  make  a  seizure 202 

Breaking  door,  case  relative  to  cited ib 

Interpleader,  in  actions  against 221 

Defence  under  D.C.,  Act  in  suits  against ib 

Where  action  must  be  laid ib 

When  must  be  commenced ib 

Notice,  one  month's  to  be  given  to  defendant ib 

Statutable— Notice  of  and  form  of  notice 22f^ 

And  see  Editorial — Reports. 

Bequest — See  Repertory 179 

Bill  of  Exchange,  acceptance — See  Repertory. 

Bill  of  Sale— See  Repertory 18,  55,  56,  97 

Bonus— See  Repertory 239 

Books-^See  Bailifb,  Clerks,  Notices  of  Law  Books. 

Boundary-line  Commissioners — See  Reports,  U.  C 145 

Breach  of  Contract — See  Repertory 179 

Breach  of  the  Peace — See  Repertory 156 

By-laws — See  Municipal  Law,  &c. 
Calls — See  Law  Society. 
Cancellation — See  Surrogate  Courts. 

Carriage  of  Croods — See  Reports,  D.  C 15 

Certificate  for  costs — See  Reports  (Chambers) 28 

Certiorari — See  Correspondence,  Editorial,  &c. 

Charitable  bequest— See  Repertory 218 

Charitable  trust — See  Repertory 179 

Chattel  mortgage— See  Reports,  U.  C 128 

Chose  in  action — See  Repertory  (Chancery) 18 

Claim — See  Clerks^  Suitors,  Reports. 
Clerks : — 

Arbitrations,  duties  of  in  respect  to 2 

Order  of  referenceand  award,  forms  for ib 

Suggested  course ib 

Terms  of  reference ib 

The  award,  affidavit  of  execution,  and  form  of ib 

Formal  requisites  of  affidavit ib 

Filing  award  and  entering  judgment ib 

Issuing  execution 3 

Forms,  general  for  Clerks  use,  suggestions  respecting     ib 

Hardship  on  Clerk ib 

Attachment,  warrants  of 21 

Ground  for ib 

Application  for  to  whom  made ib 

When  may  be  sued  out ib 

Affidavit  for,  entitliuj^  of ib 

Affidavit  for,  form  of ih 

Causes  of  action,  statement  of 21,  ^22,  41 

Character  in  which  plaintiff  sues 41 

Forms  in  respect  to ib 
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PAOX. 

Jurat  and  affidavit,  neceflsary  alterations  in  when  depo- 
nent illiterate,  &c .' 42 

Interpreter,  oath  of,  and  Jurat • ib 

Costa,  taxation  of 61 

Witness  fees,  general  directions  respecting  allowance  of  ib 

Disbursements,  affidayit  of / 62 

"                   "       formof. 81 

Witness  fees,  where  party  brought  from  other  County, 

same  as  in  Superior  Courts ib 

Affidavit  in  such  case. 81 

Allowance  of  fee  on  subpoena 82 

As  to  taxation  generally ib 

Bill  of  costs,  form  of ib 

Duties  in  Court 101 

Form  of  proclamation ib 

Order  in  which  cases  should  be  kept ib 

Calling  parties. ib 

Adminibtering<afiidavits 102 

Form  of  ordinary  Oath  to  witness 121 

"        Oath  w^th  uplifted  hand ib 

"        Affiimation ib 

"        Oath  of  Interpreter ib 

Jury,  directions  respecting  the  calling  of. ib 

Oath  of  Juror,  form  of • ib 

Clerks  duty  in  Swearing ib 

Juror  leavmg  Court ib 

Oath  of  Officer  retiring  with ......  ib 

Oath  of  Officer    attending  Jury  while  considering 

verdict ib 

When  verdict  rendered  Clerk  to  repeat  to  Ju^ ib 

Judge's  Jury,  Clerk's  duty  respecting ib 

Form  of  Oath  of. ib 

Recording  Judgments,  &c.,  care  necessary  in 122 

Special  application  to  Judge,  when  should  be  made ib 

Clerk  to  nfe  ^pers,  &c ib 

Increased -duties  and  remuneration  under  D.  C.  £.  Act, 

1865 141 

Transferred  Judgmeiit  Books,  form  of  suggested ib 

Foreign  Summons  Book,  suggestions  respecting. .« ib 

Fees  of  Bailiff,  Clerks  duty  respecting ib 

'D.  C.  Directory,  Clerks  requeued  to  send  information 

for ib 

Deputy  Clerk,  when  and  how  may  be  appointed 181 

"           form  of  appointment ib 

New  tariff, query  respectmg ib 

Court  accommodation,  want  of  in  out  Divisions ib 

Fornu  under  48  Vic,  cap.  125: — 

Form  of  Transcript  of  Judgment 201 

*^     Execution  on  transcript  of  Judgment ib 

Subpoena  before  Arbitrators^  suggestions  to  Clerks 

respecting  issue  of 221 

**    reference  must  be  sanctioned  by  tnder  of  Court 

before  issuable ib 

must  issue  from  Court  from  which  reference  made  ib 

"    forms  of ib 

And  see  Appointments,  Official — Editorial. 

Clerks  of  the  Peace,  on  duties  of 25 

Preliminary  remarks ib 

Sessions,  attendance  at  and  duties  in  connection  with  ib 

Jury  lists,  preparing ib 

Forfeited  recognizance,  returns  of. ib 

And  see  Appointments,  Official. 

Codicil— See  Repertory 218 

Collector  of  taxes — See  Reports 29 

Commissioners — See  Appomtments,  Officii. 
Committal— See  Coroner. 
-Commutation — See  Correspondence. 
Confessions— See  Bailiff. 
Construction  of  Will — See  Repertory. 

Constractive  notice — See  Repertory 56 

Contracts — See  Municipal  Law,  Keports,  Repertory. 


Convictioti— ^See  Maj^istntes. 
Coconers,  oa'tbe  duties  of— 

•PreKminry  lemaris  onOffioe  of. , 45 

Tenure  of  Office ib 

Appointment  from  Governor  General  by  CommiBsioa  in 

Canada... ib 

Statutes  beanoff  on  Oflloe ib 

Judicial  and  Mintslenal  poweiB  of 46 

]fudicial  duties  geneially— Dhrision  of  sufajeot v  83 

Aiquest$f  power  and  duty  in  relation  to 64 

Stat.  4,  £d.  I.  cap.  2,  provisions  of  refened  t^. ib 

Provinci^  Act  13  &  14,  Vic.,  cap.  56,  proviaitos  oC. .  ib 

Persons  dying  in  prison,  &o. — ^View  c^  oody 65 

Jury,  how  summoned 83 

Warrant  to  Summon,  form  of * 84 

Number  of  Jurors  Ainuaaooed. ..., 83 

Fonnof  Summons 84 

Where  Jurors  &il  to  «tteiidj4uty  of  Coroner ib 

Xhpening  of  the  Court ib 

Number  of  Jurors  necessary ib 

Foreman,  fona  of  Oath  of. .., ib 

Jurors'  Oath,  form  of  . , .  .^. 85 

Charge  of  Coroner  to  Jui^ 104 

Further  charge,  where  necessary ib 

Further  cha^,  form  of. ib 

Viewing  body,  necessity  and  reasons  for ib 

Authority  to  examine  wnnesses ib 

Summons  to  w!tness,«nd form  of. ib 

Summons  to  witness,  Conslable's  duty  in  serving. . . .  105 

Compelling  attendance  of  witnesses ib 

Warrant  of  conteriipt,  fbnn  of. ib 

Refusing  to  give  evidence,  ^nal^  for ib 

Warrant  for  committal  of  witness,  form  of ib 

Pena^  on  witness  not  appearing  under  13  k  14  ViCy 

cap.  56 ib 

Proclamation  before  examination  of  witnesses,  form  of  122 

Oath  of  witness,  form  of ib 

Interpreter,  form  of  Oath  of. ib 

Medical  practitioner,  Coroner  autbiwized  to  require 

evidence ib 

Post-mortem  examination,  duty  in  respect  to ib 

Further  medical  evidence,  when  should  be  secured  123 

Medical  man,  summons  to,  how  served  and  form  of. .  ib 

do.       do.   remuneration  to ib 

do.       do.  Non-attendanoe,  penalty  for ib 

The  Depositions,  form  of  heading  for 143 

do.            Should  be  signed  by  witnesses ib 

Form  of  conclusion ib 

Power  to  adjourn ib 

Jurors'  recognizance  lor  reappearance,  fonn  of 144 

Charge  to  ^uy  to  reappear ib 

Proclamation  of  adjounmient . . .' ib 

Burying  body,  when  may  be  done ib 

do.       do.    Warrant  ior,  fonn  of ib 

The  Verdict ib 

Oath  of  Constable  retiring  with  Jiuy ib 

Inquisition,  what  shonlcTshow 144 

General  Forms  of :— • 

For  murder  by  stabbing 184 

do.           striking  with  stick ib 

do.           beating  with  fists ib 

do.           shooting ib 

Fbr  manslanghter. 185 

Casual  deaths:  found  drowned ib 

Found  dead ib 

Drowned  by  bathing ib 

Death  in  peiBon ib 

By  fire *. 203 

By  being  burnt ib 

By  starvation ib 

Homicide  by  madman,  hanging  himself. ib 
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Coroners,  (continued.) 

Inquisition,  general  forms  of,  (continued) 

Felo  de  se,  cutting  throat 204 

do.        by  ^isonins ib 

Excusable  homicide,  self-defenoe ib 

Duty  of  Coroner  when  Inquisition  signed 223 

Power  to  arrest,  and  form  of  warrant ib 

Committal,  warrant  of ib 

Witnesses,  power  to  bind  over ib 

Reco^izance,  form  of. ib 

Married  woman  bound  over,  form  of  Recognizance. .  224 

Husband  and  wife,  recognizance  by ib 

Minors,  in  case  of ib 

Closing  proceedings,  proclamation ib 

Coroner  to  subscri&  evidence,  reco^iizance  and  in- 

quisitioB,  and  forward  to  proper  Onicer ib 

May  be  obliged  to  furnish  certified  copies  x>f  informa- 
tion, &c ib 

DeodandSf  as  to 83 

Medical  testimonyj  remarks  on 85 

Evidence  divided  into  intrinsic  and  extrinsic ib 

Order  in  which  should  be  stated ib 

Post-mortem  examinations ib 

Duty  of  medical  man  on  inquests 86 

Cases  Ifikelj  to  go  before  Ckiurts,  evidence  should  be 

taken  in  exttnso  ;. Ib 

Order  in  which  questions  should  be  asked ib 

And  see  Appomtments  Official,  Leading  Articles. 
Corporation — See  Municipal  Law,  Reports. 
Correspondence,  Queries  and  Replies : — 

A.  N. — On  power  to  bind  minors  as  apprentices 19 

A  Friend  of  Temperance — The  Laws  as  regards  drunk- 
enness, and  Editorial  Note  thereon 20 

P.  F.  P.— D.  C,  splitting  of  suits.  Estoppel,  Costs 38 

Note  thereon 39 

Judex,  statute  of  hmitationfl 57 

Right  of  Bailiff  to  charge  mileage  in  certain  cases 58 

D.  C.  Clerks,  insufficient  payment  of. ib 

Note  thereon ib 

J.  T. — Question  on  practice,  note  thereon ib 

A  haw  Student— ^QiDRtmc^ovi  of  a  will ib 

M,  N. — Increased  agency  fees,  and  Note  thereon 79 

C. — Respecting  forms  to  be  nsed  by  D.  C«  Clerks  not 

included  in  mose  framed  by  Jlidges 98 

J.  J. — Increased  agency  fees '. ib 

Rutticiu — Defendant  having  ao  fixed  reddence  where 

can  be  sued ;  applicatioa  of  8th  sec.  of  D.  C.  £.  Act . .  120 

And  note  tnereon ib 

R^.^-'Query  as  to  operation  of  attachment  on  property 
in  County  where  defendaut  does  not  reside,  &c.>  as  to 

seizure  of  a  debt 138 

P.T.P. — Appeal  to  Quarter  Sessions ib 

C<S.P.~lkleaning  ot  word  « indebted"  in  D.  C.  Act 

of  1850 im 

And  note  thereon ib 

A.  J. — Extract  from  Law  TSmes — Plea  of  in&ney'— 

Necessar&i ib 

A.  B.  v.— Eximct  from  Law  TVme^-State  of  the  Fro* 
fession  in  England « . .  162 

Application  of  remarks  to  U.  C 163 

A.  S. — Rate  of  Commutatioa  for  Statute  Laboai'--power 

of  township  municipality  to  fix.  ^ 179 

W.  S. — Issuing  Township  Debentures — ^Notice ib 

J. — Writs  of  Certiorari,  praatioe  in  issoisg 200 

Correspondents,  Aaswers  to— 

A  Clerk,  £.  T.,  R.  G.  W.,  A  Ceontry  Practition^,  J.  B.    11 
One,  &c.,  R.J.,  ac.N.,  A  Merchant.  A.P.,  H-C.^  F.M. 

J.  a  &,  Judex 31 

K  L.,  W.  H.,  C.  M,,  J.  Q.  M.,  One,  &o.,  P.  T.,  J.  S., 

A  DeptySheriff 51 

ILM.,  A  Clerk  of  the  Peace,  P.T.P. 70 

ILL.,  J.R.R.,  S.,  J.N.J  W.T. 71 
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CdTespondents,  answers  to,  (continued.) 

J.,  A  ViUage  Clerk.,  S.C.P. 94 

D.J.H.,A.C 173 

H.S.,  O.K.,  T.M.,  B.C.,  One,&c 195 

R.P.S.,  H.T.,  J.  CM.,  W.D 214 

Costs— See  Clerks,  Correspondence,  Reports,  Repertorj\ 

Courts— See  Clerks,  Bdlitt,  Editorial,  Reports. 

Covenant  in  Conveyance — See  Repertory 178,  217 

Criminal  Law— See  Editorial,  Magistrates,  Reports,  Rep- 
ertory. 

Damages,  measure  of— ^e  Repertory 239 

Debentures,  Township— See  Correspondence. 

Debtor  and  Creditor-See  Repertory. 

Decentralization — See  Editorials. 

Defence — See  Bailiff,  &c. 

Demurrer,  Construction  of  Agreement — See  Repertory, 
(Chancerv) 18 

Deodand— See  Coroner. 

Depositions — See  Coroner,  Repertory. 

Deputy  Clerk — See  Clerks. 

Devise — See  Repertory 179 

Directory,  D.  C,  Huron  and  Bruce 200 

Waterloo ib 

Wellington 5220 

Middlesex 240 

And  see  Editoriab. 

Disbursements — See  Clerks. 

Dishonour,  notice  of— See  Repertory,  (C.L.) 17, 18, 56 

Division  Courts — See  Clerks,  Bailiiis,  Reports  in  Relation 
to.  Editorial.  ^ 

Domicil — See  Surrogate  Courts 154 

Dower — See  Reports. 

Editorial— See  leading  articles. 

Electors — See  Mimicipal  Law. 

Embezzlement— See  Repertory,  (C.L.) 37 

Estoppel — See  Correspondence,  Reports. 

Eviction— See  Repertory 239 

Evidence — See  Coroners,  Reports,  Repertory. 

Extrinsic — See  Repertory 136 

Execution — See  Bailiff,  Clerks,  Editorial,  Reports. 

Executors— See  Repeitoiy. 

False  prentences — See  Kepertory 135 

Fees — See  Clerks,  Bailiffs,  Magistrates,  Editorials. 

Felonious  receiving — see  Repertory •  36, 56 

Felony — See  Reports,  Repertory. 

Fencing  by  R.  K.  Co. — ^"Reports 27 

Fire  Assurance,  average,  important  decisioa  respecting. .  199 
Editorial  note  on 200 

Foreim  JudCTient — See  Repertory 18 

Foreclosure,  bills  for^—  do.  57 

Foreman — See  Coroner. 

Forms — See  Clerks,  Bailiffs* 

Fraud — See  Repertoiy 37,56 

Frauds,  Statute  of— See  Repertoiy. 

F^udulent  Assignment,        do 97 

Guarac^eei  do 65,239 

Guardian,  appointment  of,      do 32 

Heir  and  Devisee  Commissioner'— See  Reports 147 

Husband  and  Wife— See  Repertory 240 

156 

136 

239 

156 


lUegal  ContracL  do. 

IHegitimate  childies.     de.  

Im^edpromise,  do. 

Indemnity,  impHed,      do.  

Indictment — See  Magifltrates,  Repertory, 

Indorser  of  note — See  Repertory. 

In&nts — See  Minors. 

InformatioDfl — See  Coroner,  Magistrates. 

Injunction — See  Reports,  Repertory,  (Chanceiy.) 

Innkeeper's  lien— see  Repertory 17 

Inquests — See  CoionerB. 

Inquisition,    do. 

iDflolTent  CoQila— See  Bepoila. 
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Insolvent  Debtor — See  Reports,  Repertory. 
Interpleader  Summons — See  Bailiff,  Reports. 
Interpreter — See  Clerks,  Coroner. 
Judges — See  Appointments  Official. 
Judgments — See  Clerks,  Editorial. 
Judgment  Summons — See  Clerks,  Editorial. 
Jurat — See  Clerks. 

Jurisdiction— See  Suitors,  Clerks,  Reports,  Editorials,  Re- 
pertory. 
Jurors — See  Jury,  Eilitorial. 
Jury— See  Baililf,  Clerks,  Clerks  of  the  Peace. 
Justices  of  the  Peace — See  Magistrates,  Coroners,  Reports, 
Repertory. 

Kin,  next  of— See  Repertory 218 

Landlord — See  Reports,  Repertory. 

Larceny— See  Repertory 16, 17 

Last  Will— See  Surrogate  Courts. 
Law  Reform— See  Editorials. 
Law  Society  of  U.  C. 

Admissions,  Mich.  Term,  18th  Vic 20 

Hilary  Term,     do 40 

Easter  Eerm,      do 120 

Trinity  Term,  19th  Vic 160 

Michaelmas  Term,  19th  Vic 220 

Calls  to  the  Bar,  Michaelmas  Term,  18th  Vic 20 

Hilary  Term,  18th  Vic 40 

Easter  Term,  18th  Vic 120 

Trinity  Tenn,  19th  Vic 160 

Michaelmas  Term,  19th  Vic 220 

Law  Lectures  in  Term,  Students  to  attend 120 

Orders  and  Rules  of  Hilary  Term,  18th  Vic 59 

Respecting  examination,  Easter  Term,  18  V.  120 

Trinity  Term,  19  V.  160 
Mich.  Term,  19  V.  220 
And  see  Editorials. 

Leading  Articles, — 

The  Design  ot  the  Law  Journal 11 

For  information  of  Suitors,  Officers,  and  the  Pro- 
fession in  all  the  Local  Courts ;  and  also  for  Muni- 
cipal Authorities,  Magistrates,  Coroners,  Clerks 

ofthe  Peace,  County  and  Surrogate  Court  Clerks  ib 

Details  referred  to ib 

County  Courts,  arbitration  in 11 

Coroners,  the  office  of 12 

The  January  number  of  the  L.  J ib 

Equity  and  Conunon  Law  Courts,  England  referred  to. .  13 

Judge's  Salaries ib 

To  our  readers ib 

Sketches  by  a  J.  P.  referred  to ib 

Municipal  Reports v j^ 

Our  monthly  Repertory ib 

General  Index ib 

County  AitomeySy  appointment  of,  to  prosecute  at  Ses- 
sions advocated 31 

Criminal  proceedings  in  Courts  of  Assize 32 

At  Quarter  Sessions 33 

Bearing  of  Appointment  of  County  Attorneys  on  Crown 

business  at  Assizes ib 

Who  should  be  appointed ib 

Duties  of,  what  might  be 34 

Promissory  Notes  falling  due ib 

Reports  firom  Coimty  and  Division  Courts,  request  to  be 

mmished  with ib 

Judges'  Salaries f. 35 

Article  on  Attachment ib 

Coroners,  reference  to  article  on  duties  of. ib 

4C«r6orari,  application  for  to  D.  C 51 

How  application  for  made ib 

Notice  to  opposite  party  necessary 52 

Discretion  of  Judge  to  grant ib 

'Mode  of  proceeding  to  obtain,  advised ib 


Leading  Articles,  (continued.)  pao«. 

Municipal  decisions,  notice  of ib 

Stockholder  in  a  Company  havin^r  a  contract  with 
Corporation,  di^^ualilied  from  being  a  member  of 

such  coiporation ib 

Parliamentary  procetnlinffs. 

Bill  to  amimd  Reffistry  Laws  noticed ib 

Jurors'  payment  of,  proposed  amendment  of  14  and  15 

Vic,  chap.  14,  in  rohpec't  te lb 

Railway  Clauses  Consolidation  AoC,  proposed  amend- 
ment of  13th  Sec 53 

Speedy  trial  of  small  olFences,  on  Lord  Bfougham's, 

meafture  for ib 

Judge  Burnn'  letter  on  the  subject  of  Division  Courts, 

Copy  of  asked  for ib 

Division  Courts'  Clerks,  meeting  of— Proposed  alteration 

of  fees 71 

Petition  resp4»clin«; ib 

Tariff  of  Fees  propostnl 72 

Observation  on  Tarilf ib 

Proposed  alteration  in ib 

County    Courts  improvement — Overholding   Tenant's, 

remeiJy  acrainst 73 

Proposed  aheration  m  law  of 74 

Liability  of  Sheriff— Writs  of  Execution ib 

Letter  of  a  Deputy  Sherilf  on ib 

Caf*es  bearinj;  on,  cited 75 

Abbreviations  in  L. J ib 

Bailiri  's,  D.C.,  Fees — Petition  for  measure  of 91 

Remarks  on 92 

Letter  of  Mr.  Cockbum ib 

Bill  to  reorganixe  and  extend  jurisdiction  of  Superior 

Courts ib 

Decentralization  in  administration  of  Law 93 

Objections  to  Bill ib 

Reports  of  cases  in  D.  C.,  suL^jjestions  respecting 94 

Index  to  D.  C.  &c.,  by  Jud^e  (kiwan,  mitructions  of 

Governor  in  Council  respecting ib 

Abbreviations  used  in  L.  J.,  Officers  cautioned  not  to  use 

in  forms ib 

Letter  of  T.  CD ib 

County  Judjres'  Salaries,  and  duties  of 115 

Extract  from  Leader  in  respect  to ib 

Tenure  of  Office,  objections  to ib 

Actions  by  Minors  in  D.  C 116 

Form  of  undertaking  entered  into  by  "  next  friend'*.  117 

Entitling  of  Summons ib 

Copy  of  undertaking  should  be  served  with  Smnmona  ib 

D.  C.  E.  Act  of  1855  reviewtnl 133 

Criminal  Law,  Act  to  amend ib 

Transfer  of  D.  C.  Judgment  to  another  county 153 

Forming  Transcript,  great  care  necessary  in ib 

When  Judgment  more  than  a  year  old— operation  of 

rule  67 ib 

Costs — Actions  in  Superior  Courts,  cognizable  in  D.  C.  154 

Operation  of  18  Vic.  cap.  125  considered ib 

Progress  of  the  Law  Journal 173 

Commitment  on  Judgment  Summons,  reviews  of  English 

decisions  in  respect  to 174, 215, 236 

Sett-off  in  D.  C,  remarks  on  a  decision  respecting 174 

Jurisdiction  of  D.  C,  question  of  costs ib 

Setting  aside  award  in  D.  C 174, 175 

Judges'  robing ib 

The  Criminal  Law  Amendment  Act ib 

Railroad  Company — advertising  for  «  Solicitor io 

Resignation  of  Judge  Jarvis 176 

Unpaid  SubscriptionB  to  L,  J ib 

Our  next  Volume 195 

Treatise  and  Essays  for  L.  J.,  premiums  offered  for 196 

Subjects  to  be  treated  of ib 

Division  Courts'  Directory,  necesaity  for  to  D.  C.  Officers 

and  Suitors ib 
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Leading  Articles,  (continued.)  page. 

Publication  of  in  L^  J 917 

Defective  Legislation 197 

Law  Refonn — Obsolete  Statutes :.  ib 

Clerks  of  the  Peace,  duties  and  inadequate  remuneration 
of 214,215 

Law  Society  of  U.  C. — ^New  Rules  of  Examination — 

Extract  from  Colonist '.  216 

Courts  of  Justice— Administration  of  the  Law 235 

County  Courts,  contemplated  change  in  proceedings  of.  236 

Justice  and  Mercy — extract  from  Law  Times 237 

County  Judges,  onerous  duties  of,  extract ib 

legacy — see  Repertory 218 

Legatees,  specific  and  residuary,  see  Repertory 137 

Lessor  and  Lessee,                            do.             217 

Letters,  construction  of,  do. 

Liability  of  a  Compaiiy — see  Reports. 

Libel,                   see  Repertory, 156 

Lien  by  Innkeeper,    do. 

Life  Assurance,         do. 

Limitations,  Statute  of— see  Correspondence,  Repertory. 

-Lunatic,  Mortgage  by — see  Repertory 136 

Magistrates,  on  the  duties  of — 

Preliminary  Remarks 6 

Mode  of  treating  subject  indicated ib 

Antiquity  of  the  Offide ib 

Definition  of  Office ib 

Duties  of  and  directions ib 

The-Office  in  unworthy  hands ib 

"  Trading  Justices'* ib 

Fees  of  Office,  propriety  of  taking 6 

Views  of  leamed  writers ib 

Application  to  U.  C ib 

Dangers,  morally,  incident  to  the  Office ib 

Immense  power  of ib 

Corresponding  conduct  should  characterize 7 

Powers  generally  qf-^ 

Ministerial ib 

Preliminary  character  of ib 

Judicial : 

**  Out  of  Sessions" — ^proposed  to  be  considered  in  detail .  ib 

Judicial  authority  of  actmg  singly  or  in  Petty  Sessions . .  23 

Jurisdiction,  general  and  qualified 24 

Authority  limited  in  point  of  time ib 

Local ib 

Courts  of,  open  Courts 25 

Counsel,  right  of  parties  to ib 

Information,  matters  antecedent  to 44 

Double  remedy,  by  indictment  and  ciril  action  in  cer- 
tain cases ib 

Conviction  of  J.  P.,  in  certain  cases  final ib 

Witness — party  aggrieved  can  be  in  his  own  behalf,  in 
most  cases. 

Civil  action,  when  most  suitable  remedy ib 

Order  in  which  proceedings  considered 45 

Infomujiion  or  comjdaint 63 

Certainty  in  substance  and  form ib 

Must  be  in  writing  and  on  oath  unless  in  certain  cases,  ib 

By  way  of  exhibrt ib 

Particulars  necessary  to  be  set  forth  in  information ib 

Form  of  information  on  oath ib 

"              **       without  oath ib 

Statement  to  beconfbrmable  to  facts 102 

In  cases  governed  by  16  Vic,  cap.  178,  inaccuracies 

generally  curable ib 

Inlormation,  by  whom  laid 103 

IVhere  informant  entitled  to  portion  of  penalty,  charge 

.  not  to  be  laid  by  him ib 

I<f  ame  and  residence  of  prosecutor  should  be  stated  at 

iength ib 

^Kameaad  style  of  J.P^  beiote  whom;  ifc,,  ^uld  be 


Magistrates,  on  the  duties  of,  (continued.)  paiib. 

stated 142 

One  J.  P.  competent  to  receive  information  under  16 

Vic,  cap.  178 , 142 

Necessary  to  state  where  and  when  information  laid ...  ib 

Name  of  party  should  be  accurately  stated ib 

Description  should  be  given  when  name  cannot ib 

Nature  and  description  of  offence,  and  time  and  place 

at  which  committed 143 

Several  counts  not  allowed ib 

Defects  in  information,  &c.,  powers  to  amend ib 

Exemptions  and  provisoes • 161 

Written  instmments — necesary  to  state  accurately 162 

Sums  and  quantities,  when  should  be  given ib 

Recital  ot  a  Statute,  &c., ib 

Describing  property  of  a  partner,  &c., ib 

Time  and  place  ol  offence,  statement  of ib 

Aiders  and  abetters — ^how  punishable  on  summary  con- 
viction   ib 

Mode  of  compelling  appearance  of  parties.  •  -  •  - 182 

ProcesSy  difierent  kinds  of,  and  practice  in  issuing,  and 

statutable  regulations  respecting 183,  202 

Information  must  be  on  oath  to  justif}'  warrant ib 

Summons  should  be  directed  to  the  party 208 

General  form  of  (in  note) ib 

General  requisites  of 222 

Time  given  between  service  and  hearing ib 

Appearance  cures  defects  in  certain  cases ib 

What  variance  in  may  be  objected  to 223 

Maintenance  of  child — See  Repertory. 

Malicious  arrest — See  Repertory 156 

Mandamus — See  Municipal  Law. 
Marriage  articles — See  Repertory. 

Married  woman — See  Repertory 38 

Master  ^and  servant — See  Repertory. 

Mileage— rSee  Correspondence,  BsiliSk,  Suitors,  Clerks. 

Mill  owneri — See  Repertory. 

Minors — See  Correspondence,  Editorials,  Reports,  Repertory. 

Misdemeanor— «See  Repertory ji 179 

Mortgagee  in  possession — See  Repertory 18,  218 

Mortmain,  Statute  of— See  Repertory 136, 179 

Municipal  Law — ^Digest  of  from  U.  C.  Rep.  (from 

to )  with  notes : — 

Elections: 

Right  of  Retuming  Officer  to  close  poll — Summons 
by  one  relator  against  whole  corporation,  12  Vic, 
cap.81 10 

Power  of  Jud^  under  Summons  in  nature  of  quo  war- 
ranto, 12  Vic,  cap.  81,  sec  146 ib 

Illegal  conduct  of  Retuming  officer — Costs ib 

Qusuifieation  of  relator — ^Acquiescence  by  relator  in 
illegal  elections — Costs — 12  Vic.  cap.  81 ib 

Incorrect  copy  of  Collectors'  Roll  given  to  Retuming 
Officer — ^How  he  may  act — Rights  of  electors — 
Statement  of  relator  in  affidavit  as  to  usurpation  of 
office,  12  Vic,  cap.  81,  sec  146—13  &  14  Vic, 
cap.  64 ft 

Teste  of  Summons  in  the  nature  of  a  quo  warranto— 
Constmction  of  clause — What  a  sumoient  accept- 
ance of  office — 12  Vic,  jcap.  81 — 13  &  14  Vic,  cap. 
64,  Sched.  A.,  Nc  23. . 11 

Summons  in  nature  of  yt«o  toarranto — Power  of  Judge 
under — Sufficiency  m  allegation  of  relators  interest 
— Proof — Qualification  for  city  of  Kingston — Costs . .     00 

Qualification  for  Town  CounciUor  of  -Bytown  at  elec- 
tion held  in  January  1851 — Relators  statement,  how 
treated — Course  when  voters  had  no  notice  of  ob- 
jection to  candidate  for  whom  they  voted ib 

^lo  toarranto — Abandonment  of  first  summons — 
Powers  of  Judge  in  Chambers — Qualification  for 
TowDBhip  Councillor— Collector's  Boll— Costs ih 
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Municipal  Law,  digest  of,  Sco.y  (continued.)  paob. 

Municipal  election—Disclaimer— Costs ib 

Assessor  and  collector  of  taxes  ineligible  as  candidate 
— Contested  election — ^Notice  of  disqualification — 
New  evidence — Revision  of  judgment ib 

Election  for  township  councillor — Qualification  of  voter 
— Power  of  Returning  officer 69 

Service  of  Summons  in  natura  of  quo  toarranto — 
Costs ib 

Election  of  township  conncillors — Quo  warranto^ 
Costs 


Election  of  township  councillors — Disclaimer — Costs. 

Township  councillor — Who  eligible — Improper  con- 
duct of  retuming  officer — Costs 

Quo  toarranto — Time  within  which  to  apply  for — 
Estoppel  of  relator  by  previous  acquiescence 

Costs  of  quo  toarranto — Indemnity  to  councillor 

Election  of  township  Reeve — Validity  thereof— Man- 
damus  

Qualification  of  voters — Illegality  of  by-law  to  declare 

Election— Qualification  of  voters — Residence— Estop- 
pel 


Disaualification — Contract  with  corporation 

Qualification  for  aldeiman  under  lo  Vic.}  cap.  181 .. . 

Election — Candidates  nominated,  but  no  votes  ofiered 
— Misconduct  of  returning  officer 

Alteration  of  roads — ^By-law  of  Municipal  Council . . . 

Municipal  Corporation  Act ;  power  of  Court  to  quash 
by-laws — Notices — Orchaixls 

Quashing  of  by-law  of  Municipal  Council  for  appro- 
priation of  money  for  roads — ^Entitling  of  rule  Nin, 

Right  of  township  or  county  councils  to  sue  for  a  local 
debt  due  to  old  district  councils 

Trespass — ^Pleading — Justification  under  by-law  of 
Municipal  Council — ^Demuxrer 

Bv-law — ^Tax  on  dogs  for  improving  streets 

Pleading — ^Who  proper  plaintifi  and  defendant 

Authority  of  Jud^  in  Practice  Court — Construction  df 
12  Vicy  cap.  81,  sec.  165 

Statute  labor  or  tax  in  lieu  thereof. 

Repeal  of  by-law,  pending  application  to  quash  same 

Excess  of  powers  in  municipality  in  by-law  to  contract 
debt 

Application  for  Mandamus  to  pass  by-law 

Execution  by  corporation  of  Lease — Estoppel  of  Les- 
sees  

By-law  for  remuneration  of  members  of  council 
quashed 

By-law — Tavern  licenses 

Quashing — Repealed  by-law 

By-law  repealed  and  revised — ^No  sum  limited — 
Quashed 

By-law — Objections  to,  not  apparent  on  the  face- 
Mode  of  imposing  rates  for  county  purposes 

By-law— Special  rates 

By-law — variance  in  legal  name  of  coiporetion:— 
Additional  rates 

By-law^  What  interest  entitles  non-residents  to  move 
for  quashing — Must  not  be  contrary  to  U.C.  Assess- 
ment Act©— Certainty  re<^uired  in — Costs 

By-law  to  indemnifv  councillor  for  costs  of  election 
set  aside — Illegal 

By-law  for  payment  of  a  debt  must  contain  rate  to  be 
levied,  and  specify  debt  to  be  paid 

By-law  to  take  stock  in  railroad  ouashed 

Counties  of  Prescott  and  Russeu — Rate  imposed  in 
Russell  only  for  erection  of  re^pstry  office  in  Russell 
whilst  one  of  the  united  counties 

By*law  to  remove  registry  office  upheld — Entitling  of 
affidavit 

Mandamus^Coort  of  Revision— Taxatum  of  piopeity. 


TO 

ib 

ib 

ib 
it 

90 

ib 

ib 
ib 
ib 

91 
112 

113 

ib 

ib 

ib 
114 

ib 

ib 
ib 
ib 

ib 
ib 

ib 

132 

ib 
ib 

ib 

ib 
133 

ib 


152 
ib 

152 

ib 

ib 

ib 
ib 


[Vol.  I, 


PACK. 


Municipal  Law,  digest  of,  &c.,  (continued.) 

Bv-law— Pleading— Pmctice 153 

IDegai  resolution  of  municipal  council  acted  upon  and 

spent,  therefore  not  rescinded 153 

By-law  for  closing  highway :  Objections  to 171 

Rules  for  regulation  of  Inns :  Authority  of  M.C. :  Proof 

of  by-law :   Affidavit  of  applicant :  Addition ib 

Nature  of  objections  for  wnich  by-laws   may  be 

quashed 171 

Treispass  q.  c.  f. :  Justification  under  a  municipal  by- 
law :  Validity  thereof:   Pleading ib 

Levying  school  rates :  Legality  of  by-law,  authorizing 

same 1T2 

Municipal  bjr-law  creating  debts,  &c. :  What  they 

must  contain :  Equality  of  annual  rate  in  amount . .     ib 
A  by-law  passed  by  a  township  council  levying  a 
^  sum  of  money  to  jmy  the  costs  of  a  contested  elec- 
tion is  illegal,  and  will  be  quashed  with  cof*U ib 

District  councils :   Pbwer  to  sell  growing  timber  on 

allowance  for  roads :  Pleading ib 

Overiiowing  land  in  repairing  highway :  Plea  of  jus- 
tification by  M.C ib 

Copy  of  by-law  moved  against  described  as  annexed, 

but  not  annexed  to  applicant's  affidavit ib^ 

Entitling  of  affidavit ib 

By-law  to  establish  a  road  quashad  for  uncertainty. .     ib 
Power  of  municipal  coqx>nitions  with  respect  to  tav- 
erns :  Misnomer  **  municipal  council"  for  *<  muni- 
cipality"       ib 

Police  Magistrates :  Remedy  for  recovery  ol  salariefl : 

By-law  not  requisite 193 

Sale  of  spirituous  liquors  in  taveras :  By-law  to  limit 
the  number  of  taveras  to  one  held  unreasonable : 
Bv-Law  under  16  Vic.  cap.  184,  requires  the  assent 

01  majority  of  electors 194 

By-law  to  prohibit  absolutely  sale  of  intoxicating 

liquors,  &c. :  Approval  of  electors ib 

By-law :  Tavern  licenses :  Sale  of 'Spirituous  liquors : 

Imprisonment  on  failure  to  pay  fine «.     ib 

Township  of  N.  Dumfries :   Exemption  from  debt  for 

Guelph  and  Dundas  road ib 

Mandamus  to  Clerk  to  furnish  copy  of  by-law 195 

By-law — Intendment  in  favor  of:   Township  levying 

money  for  county  purposes ib 

By-laws:  Rules  for  construction  of:  Certainty ib 

By-law :  Rate  of  interest ib 

U.  C.  Reports  : 

Jn  re  Municipality  of  Angnsta  v.  Municipal  Council  of 
Leeds  and  Grenville : 
Application  for  Mandamus  Entitling  of  affidavits . .    26 
In  re  usBsar  and  the  Municipality  of  Cartwright : 

Resolution  of  Municipal  Corporations 27 

In  re  Greystock  and  the  Municiwity  of  Otonabee : 
By-law :  Tavern  licenses :  Sale  of  spirituous  liquors : 

Imprisonment  on  faUure  to  pav  nne 46 

Beg.  ex  rel.  John  Telfer  v.  James  Allan : 

Application  for  quo  tifarranto  not  in  time  if  not  pro- 
parly  made :  Omission  of  motion  paper  and  sig- 
nature to  statement:  Qualification  tor  township 

Councillor 86 

Reg.  ex  reL  Allemains  v.  Toejer: 

Election  of  townwip  Councillor:  Place  of  holding 

election 88 

Reg.  ex  lel.  Ritsonv.  Peny  et  al : 

Betuming  ofiScer :  His  duty  to  have  copy  of  colleo- 
toi^s  roll  at  election :  Want  or  inacouracv  of  such 
copy,  how  for  an  objection :  Authority  of  J.  P.  fhr 
umted  counties,  how  for  affected  by  separation . .     ib 
In  re  MoAvoy  and  the  Municipality  of  Samia: 

By-law  to  prohibit  absolutely  the  sale  of  liquon, 
Ac:  Aj^val of  electors 106 
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Municipal  Law, — U.  C.  Reports,  (continued.) 

Trastees  of  School  Section  No.  2,  Township  of  Moore  v. 
McRae : 
Alteration  of  School  Section— Election  of  new  Trus- 
tees, .f 

Reg.  ex  rel.  Swan  y.  Rowat: 

Qualification  of  Candidate — Kgjit  of  Returning 
Officer  to  refuse  a  candidate  whose  qualification 
does  not  appear — ^Entitling  papers  preceding 
siunmons — Nomination  of  caacudate  by  non-resi- 
dent of  township 109 

Dickenson  Fletcher  v.  Municipality  of  township  of  Eu- 
phrasia : 

Intendment  in  favour  of  CouncU  following  the  direc-^ 

tions  of  the  Statutes 123 

White  V.  Municipality  of  Collingwood : 

ByAaw  of  township  to  raise  tax  for  County  purposes 

invalid 126 

In  re  Municipality  of  township  of  Augusta  and  Muni- 
cipal Council  of  Leeds  &  Grenville : 
12  Vic,  cap.  81 — Mandamus  toM.C.  to  make  road  127 
In  re  Township  Clerk  of  Euphrasia : 

A  Mandamus  to  a  Clerk  of  a  Municipality  to  fur- 
nish a  copy  of  a  By-law  was  refused,  where  it 
did  not  appear  that  demand  was  accompanied  by 

an  ofier  of  his  fee 128 

Wilson  V.  M.  C.  of  County  of  Elgin: 

By-law  quashed — Interest  exceeding  legal  rate  of 
interest  contrary  to  public  policy  and  injurious  to 
credit  of  debenture — Municipal  Corporations  not 

within  sec.  4  of  16  Vic,  cap.  80 165 

in  re  Morrison  v.  Municipality  of  townshq>  of  Arthur : 

School  trustees— Alteration  of  school  sections 166 

Reg.  ex  rel.  Swan  v.  Rowat : 

Quo  warrantor-Judgment  in  fsivor  of  defendant — 

Death  of  relator— Costs :  "—. ^^ 

In  re  Cameron  v.  Municipality  of  East  Nissouri: 

By-laws — Rules  for  construction  of— Certainty. . . .  169 
Scott  V.  M.  C.  of  city  of  Ottawa : 

School  trustees — ^Assessment  must  be  equal  in  pro- 
portion to  rateable  property 204 

Bryant  v.  Municipality  of  Fittsbursh :  0 

Publication  of  By-law  passed  oy  township— Muni- 
cipality creating  a  debt  on  credit  of  township— 

Otner  requisites  of . 205 

Trastees  of  school  section  No.  2,  township  of  Dunwich  v. 
McBeath,  Exr.,  &c. : 

School  rate — Corporation 230 

School  trustees  of  Port  Hope  v.  Town  Council  of  Port 
Hope: 

School  trustees — Municipal  Council. ^ 232 

And  see  EditoriaL 

Necessaries— See  Correspondence. 

Negligence  of  R.  R.  Co'y— See  Reports 234 

New  trial — See  Reports 75 

Next  friend — See  Repertory 38 

Notaries — See  AppointmentSi  Official* 

Notices  of  Law  Books: — 

Draper*s  Rules 39 

Municipal  Manual ib 

Gowan's  Analytical  Index ib 

iSharwood's  Professional  Ethics 40 

<<         Reports  of  English  oases 60 

Drake  on  Law  of  Suits  by  Attachment  in  U.  S.  . . .  ib 
Bennett  &  Smith's  Law  &  Equity  Rep's,  80, 99, 158, 199 
Wharton's  American  Edition  of  Adam's  Doctrine  of 

Equity 98 

Pratt's  Digest  of  Cases 99 

Wharton's  International  Law 139 

Walker's  Introduction  to  American  hem 199 


Obstruction  of  light—See  Repeitoiy 88,  97. 
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Officers  of  Division  Courts — See  Clerks,  Bailiffs,  Estoppel. 

Paraphernalia — See  Surrogate  Court 13 

Parol  evideiMse — See  Repertory,  Surrogate  Courts. 

Particulars,  power  ot  Judge  to  amend 53 

Performance — See  Reports  (Chancery.) 

Pleading*— See  Reports^  Repertory. 

Police  Magistrate — See  Appointments,  Official. 

Policy — See  Repertory. 

Practice — See  Reports,  Repertory,  Surrogate  Courts,  &c. 

Premium — See  Repertory 239 

Presumption  of  death — See  Surrogate  Court 13 

Principal  and  Surety — See  Repertory 55,  97, 137 

Principal  and  Agent — See  Repertory 55,  155 

Privileged  communication — See  Repertory 156 

Probate — See  Repertory 138 

Process — See  Baiiifif,  Magistrate. 
Proclamation — See  BailiS,  Clerks,  Coroner. 

Prohibition 53 

Promissory  Note — See  Reojorts,  Editorial,  Repertory,Bailiff8. 
**  "        Payable  on  demand — S^  Repertory. .  156 

Prospectus,  Our 1 

Protection  of  property — See  Repertory 136 

Public  Company — See  Repertory 137 

Qualification — See  Municipal  Law. 

Q^o  warranto — See  Mimicipal  Law,  Reports. 

Railway  Acts— See  Editorial. 

Recognizance — See  Clerks  of  the  Peace,  Coroner,  Repertory. 
Redemption,  Bill  for— See  Repertory  (Chancery*) 
Reference — See  Clerks. 

Refusal  to  accept  goods — See  Repertory ,36 

Registry  Laws— See  Editorial. 

Repxrtort,  Monthly,  (Notes  of  English  Cases.) 

Chancery  : 

Matheson  ▼.  Clarke : 
Trustee*— Auctioneer — ^Moitgagee  in  possession 18 

Wynch  v.  Grant : 
Executor's  right  to  retain  money ib 

Boyse  v.  Rossborough: 
Jurisdiction — Foreign  Judgment ib 

Banks  V.  Davies: 
Chose  in  action — Trade ib 

Weeks  v.  Taylor: 
Injunction  to  restrain  using  judgment  at  law ib 

Andrews  v.  Pugh: 
Injunction — Partnerwiip ib 

Hatch  V.  Scales : 
Bill  of  Exchange — Acceptance  in  blank — Indorsee — 

Notice ib 

Re  Cable : 
Pactice ib 

Bryan  V.  Bryan: 
Trustee — ^Marriage  Articles — Discretionary  powers. ...     il^ 

Adam  v.  Wheatley: 
Demurrer — CJonstroction — Agreement ib 

Eadsv.  Williams: 
Specific  performance — Mining  lease — Award— Delay 

in  filing  bill 19 

Miller  ▼.  Chapman: 
Will— Construction — ^Uncertainty ib 

Baker  v.  Read : 
Sale  of  trust  property  to  a  trustee— Acquiescence— Lapse 

of  time ib 

Herring  V.  Miles: 
Speeificpenorinance— Agreement— Statute  of  Frauds — 

Morgan  v.  Hatchell : 
Appointment  of  Guardian  under  Statute  12,  Car.  52nd; 
c.  24— Attestation-Guardian  attesting  witness. . 

Houghton  V.  Lees : 
iSpecific  performance— .Compromise— Consideration...    38 


ib 
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Repertory,  (continued.) 
Chancery,  (continued.) 

S.  W.  Railway  Co.  t.  Wythes : 
Contract  for  railway  workA-~Specific  peTfcnnanco    Ptitf 

performance ...«     2b 

Tee  T.  Fenis : 
Pleading — ^Inquinr ., ..     fb 

In  re  Bailey's  Settlement : 
Scandal — ^Motion  after  order ib 

Martin  y.  Foeter: 
Settlement  on  married  woman ib 

Andrews  r.  Morgan: 
CosU. Jb 

Alexander  v.  Hammond : 
Agreement—Liea— Legal  and  equitable  right— Want  of 

equity ib 

Crace  y.  Crace : 
Practice — ^Married  woman— Next  ^end ib 

Hertz  T.  the  U.  Bank  of  London : 
Ancient  lights — Injunction -. ib 

Hill  V.  .\ndus : 
Merchant  Shipping  Act,  1854 — Liability  of  owneit-^ 

Jurisdiction -  •  ^    56 

Greenslade  v.  Date: 
Constructire  notice ........     ib 

Hughes  T.  Paramore : 
Statute  of  Limitations — Acknowledgment  within  statute     ib 

Paris  Chocolate  Co'y  t.  Crystid  Palace  O^ : 
Specific  performance — ^Agreement  for  a  lease-— Variaoo^ 

— ^Injunction 78 

Coard  v.  Holdemess : 
Will— Construction— Estate  efiects  and  property ib 

Stephens  t.  Hotham : 
Executor— Renewal  of  lease— Covenant  by  testator 79 

Hughes  y.  Ellis : 
Will— (Smstruction— Void  gift 87 

Firth  y.  Greenwood : 
Vendor  and  purchaser — Specific  pexioonance— Delay . .     ib 

Cooky.  Walker: 
Bill  of  Sale— Creditor— Fraudulent  assignment (b 

Crook  y.  Wilson: 
Injunction — Obstruction  of  lights  in  a  manqfactory — 
Holding  imder  a  common  landioid — Acquii»-. 
cence ^ ib 

Gabb  y.  Prendergast : 
Illegitimate  children 136 

Morland  y.  Isaacs : 
PoUoy— Debtor  and  creditor ^ Ib 

Sheppard  y.  Oxenibrd :. 
Iigunction — Demurrer— Public  company— Ftotactiou  of 

property  till  the  hearing Ib 

In  re  Honnor's  trust : 
Statute  of  Mortmain — Scheme  to  purchase  land^  a&d 

thereon  to  build  alms-houses ....«..««     3> 

Sfteesby  y.  Thome : 
Vendor  and  purchaser— Specific  performanpe — Sale  hj. 

Executor ..*,*..     ib 

Campbell  y.  Hooper : 
Mortgage  by  lunatic — Foreclosure — ^Legal  and  equitable 
remedies  against  contracting  pajty,  afbrwa^xb 
found  lunatic — ^Acquiescence D> 

Farina  y.  Silyerlock : 
Ii]}unction — ^Trade  mafk— Labels— Printer. «  187 

Armstrong  y.  Burnett : 
Specific  legacy  of  shares — Public  company — Futora 
call^Primary  fund  for  payment— Specifio  and 
residuaiT  legatees , , •. •  «^     ib 

Tench  y.  Cheese : 
Tbelluson  Act,  obseryations  of  Lord  Chancellor — ^Accu-^ 

mulation — ^Aimuity — Mixed  f^nd  for  payment  of,     ib 

Wheatley  v.  Bastow : 
T^rinci]^  deotor-^^urety  and  CJedUo^— AssigOTtienl  of 


Repertory,  (continued.)  paob,. 

Chanc^f  (continued.) 

debt — Solicitor  and  clitot — (Seneral  autbority-— 
Solicitor  misconductinff  himself,  ordered  to  show 
cause  why  name  should  not  be  stracktoff  the  rollsi  137. 
Re  iliompson : 
Attorney  and  cUeat — Original  letters  and  Qopies  of  letters 

written — ^Bight  of  clientt  to ib 

Pemberton  y.  McGUl :. 

Executor^Probate — ReceiTW-. 138« 

Lady  Andoyer  y..  Robertson : 
Lessor  and  Lessee — C^oyenaat — ^Injifuctioii:— Agreement  217. 

Wheatley  y.  Bastow  re  Collins : 
Solioitor—ImpR^r  conduct— Acting  without  authority—* 

Name  struck  off  roll SIS, 

Perry  y.  Walker : 
Mortgage— Mortgagee  in  possession  of  unfinished  houaaa 

— Forfeiture  of  lease — ^Liabilities  of  mortgagee . .     ib 
PUrcell  y.  Newbigging : 
Legacy — Vesting — Suspendingthe  n^ssting  tiRexecntiqa 

of  trusts Ib. 

Tupper  y.  Tupper: 
Chari^—SubsUtuUon— Will— Codicil— Reyocatioa ....     ib . 

Hayiland  y.  Leishtont 
Will— (Construction— ^ext  of  kin  acconling  to  statutes 

of  disUibution — ^Lapee ib. 

Barrow  y.  Methold: 
Wijl— i-(;oi)structiop — Plemtun>— Bontt»^£yidenoe  of 

intention 239. 

Bonn  y,  Griffiths : 
Will — (Construction — Conditioi^  against  pnblio  policyr- 

Husband  and  wife 940 

(JSoUm  (^  Uppeip  Ocmada  Chamotty  Costi^) 

Hamiltpn  y.  McN^b: 
Bill  for  redemption 57 

Fuller  y.  Richmond.: 
Specific  performance , ib 

Dalton  y.  McNider: 
Judgment  of  B.  U.  C,  Kingston Ib. 

Shaw  y.  Liddell? 
Foreclosure ib 

Gilmour  y.  (Cameron : 
Bill  to  redeem  and  foreclose ib 

Simpson  y.  Grant: 
Question  of  costs — Defence  by  demnrrer 57 

Warren  y.  McKenzie : 
Bill  to  redeem  assignee  of  mortgage  and  puroh^ser  of 

equity  of  redemption ib 

Lee  y.  Combs : 
Decree  for  enquiry  into  existence  of  documents Ib 

Ferrier  y.flteid : 
Foreclosure  suit — Informality  in  original  decree ib 

in  re  Shaw^  a  lunatic : 
Appeal  fifom  Master's  report Ib 

McGill  y.  Knott : 
Proceedings  where  defendant  cannot-  be  seryed ib 

(Soodeye  y.  Manners : 
Decree — Costs— Sherifl's  deed ib 

Patterson  y.  Crawford : 
Solicitor  for  seyeral  parties — Costs ib 

Wadsworth  y.  McDougall :. 
MiU  owners,  question  between ib 

{Common  haw.) 

Baboneau  y.  Farrell : 
Slander — Iimuendo— Words  not  actio&able  per  se. . . .     16 

Griffiths  y.  Tetttgen : 
Seduction — Plaintiii's  seryant ib. 

Atkinson  y.  Newton : 
Slander^uestion  for  jury-Meaning  of  words  of  dander,     ib 

Begina  y*  Simpson: 
Loiceny— Stealing  {irom  the  persoQ-^^TeranQe  of  pro-- 
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Common  Law,  (oontinued.) 

perty 16 

Willinsv.  Smith: 
Iniant— Acknowledgement  by — Statute  of  liniitatibns. .    17 

Regina  v.  Shaip  et  ah 
Tenue— Felony  in  respect  of  property  in  a  waggon  em- 
ployed m  a  journey ib 

Regina  T.  RobmB: 

Lazoeny — False  pretences ib 

Broad  wood  t.  Gianara: 
Innkeeper's  Hen — Guest's  goods — Goods  hired  by  guests     ib 

R^^a  T.  Beeston : 
Eyidence — ^Deposition  before  Magistrate — Admissabil- 

ity  of^  at  trial— Same  charge ib 

We  Dster  y.  Johnson : 

Executor's  assent  to  legacy — Concealment  of  will ib 

Regina  v.  West : 

Larceny — Lost  property — Finding ...^    ib 

Dunbar  v.  Smuthwaite : 

Shipping  contract— Plea  of  unseaworthiness. ib 

Jayne  v.  Hughes : 
Deed,  from  what  time  it  speaks — Statute  of  Limitations     ib 

Pottinser  y.  Neaves : 
BiU  of  exchange— Notice  of  dishonor— Real  addsess. . .     ib 

Hodgson  y.  Harrison : 
Tu^yent  Debtor's  Ad,  discharge  under— Insufficient 

entry  of  debtor  in  scheduln.   v. .. 18 

Regina  y..  Hobson : 

Felcmions  receiying— Evidence  for  Jury 36 

Woodgate  y.  Wetton: 
Contract-— Breach  of  warrant—- Refusal:  to  accept  goods . .     ib 

Cumberland  y.  Bowles : 
X^andlord  and  teuant— Outgoing  tenant— Fair  yaluatioxt^ 
Market  price — Consuming  price — Striking  out 

voids^  «c ib 

Da]by  y.  L  and  L.  Assurance  Co'y : 
Life  Assurance— Interest— Cessation  of  interest  in  the 
life  after  the  making  of  the  Policy  does  not  make 

it  yoid ib 

Moore  et  al  y.  Woolsey: 

Life  policy— Condition — ^Dying  by  his  own  hand 37 

Regina  y.  Morgan  et  al : 

Larceny — ^Fraud — raise  sale  . « ib 

Resina  y.  Thomas: 

Embezzlement— Master  and  servant ib 

Stewart  v.  Mackean : 
Principal  and  surety — Principal  &  agent— Guarantee— < 

Alteration  of  terms  of  agency-Accommodation  bill .    65 
Tanner  v.  Christian : 
Principal  and  agent — Personal  liability  of  contracting 

parties ib 

Sadler  v.  Henlock : 
jyjister  and  servant — Servant  for  a  p»aiticular  job— Lia- 
bility of  master  for  damage  arising  from  servant's 

negligence .« 55 

Fison  v.  Kitton : 
Contract  of  sale — Statute  of  Frauds— Letters^  construc- 
tion of— Memorandum  in  writing ib 

Regina  v.  Ferguson : 

Joinder  of  counts  for  felony  and  misdemeanor ib 

Regina  y.  Dolan  et  al : 
Felonious  receipt  of  stolen  goods— Restoration  to  the 

owner  between  the  stealing  and  receiving ib 

Johnson  v.  Roberts : 
Auctioneer— Abortive  sale — ^Recovery  ol  deposit ib 

Quids  y.  Harrison : 
"Bill  of  exchange — Overdue  bill — EndorBoment  to  defeat 

set-off— Fraud , 56 

Farley  v.  Danks : 
Sl^iicjpusly  procuring  plaintiff  to  be  made  a  bankropt. 
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vommon  Law,  (continued.) 

action  for  will  lie>  although  the  adjudication  be 

wrong -5$ 

Jeimings  t.  Roberts : 

.   Bill  of  Excnanee — Notice  of  dishonor ib 

Town  y.  Mead : 

Statute  of  Limitations ib 

Porrit  v.  Baker  eft  al : 

<vame — Contract  to  delivw  frfieasaats — Hlegali^ ib 

Cooper  v.  Parker : 
Consideration — ^Acceptance  of  less  sum  in  satisfaction  of 

greater — Pleading 78 

Smart  v.  Harding : 

Fraadsi  statue  of,  sec.  4 — Interest  in  land ,     ib 

Regina  v.  Luck  et  al : 
Cross-examination  and  reply — Right  of— Acquitted  pri- 
soner called  as  witness— Criminating  evidence — 

Co-defendant ib 

Dobie  y.  Larkan : 
Bill  of  exchanjgre — ^Plea— Golden  for  special  purposes . .     ib 

Price  et  af y.  Barker: 
Bond — ^Principal  and  surety— Release  of  principal — ^Lia- 
bility of  surety 97 

Carew  v.  Pullen : 
BiU  of  Exchange — Indorsee  y.  Indorser — Time  given  to 
drawer  and  acceptor— Effect  of  promise  by  In- 
dorser afteraction  brought ib 

Richardson  v.  Mart^: 

Promissory  note^—ConditioBal  indorsement ib 

Kilsoa  v.  Julien : 
Principal  and  surety — Bond — Continuance  of  habilky — 

Recital  of  appointmei^  in  the  bond ib 

Regina "v.  Chandler: 
Child,,  maintenance  of— ^Neglieeting  to  provide  food — 

Allegation  of  means 135 

Regina  y.  Frost  et  al : 
Matter  of  descriptioB— Proof  of— Name — ^Amendment — 

Surplusage ib 

•Regina  v.  Gates : 
False  pretences — ^Pleading— Existing  facts,  pretence  of. 

Overcharge  by  tn^eeman ib 

Refifiztav.  ^rry: 

Concealment  of  birth — ^Temporary  disposition ib 

Parker  v.  Wallis  et  al : 
Statute  of  Frauds — Contract  for  sale  of  goods — Accept- 
ance and  receipt ib 

Regina  v.  Trustees  of  Cambridgeshire : 
Hearing  of  appeal  and  decision  by  Justices,  one  of  them 

oeing  mterested 196 

Retina  v.  Keith : 
Engraving — Promissory  note  of  banking  company — 
Ornamental  border — Note  in  popular  sense-^ — 
Extrinsic  evidenoe— <<  Purporting''  to  be  part. . . 
Cameron  et  al  v.  Reynolds : 
Setting  aside  judgment  on  ground  of  mistake— Jurisdic- 
tion— Amendment  of  particulars  of  demand. . . . 
Coleman  v^  Riches :. 
Principal  and  agent— Scope  of  agent's  authority— Fraud- 
ulent act  of  a^ent 155 

Gaxdner  v.  Wa&h : 
Promissory  note,  joint  and  several— Violation  of  by  sub- 
sequent audition  of  name  of  third  party 156 

Hamson  v.  Bush : 
Libel^«»Privileged  communication— Ama^de^  of  deft. . .    ib 
Fleming  v.  Orr: 
Case— Owner  of  dog — Liability  for  damage--  Scienter . .    ib 

Regina  v.  Foster : 
Uttaiizis  counterfeit  coin — Evidence  of  guilty  Jaiow- 
ledge — Subsequent  uttering  of  base  coin  of  a 
different  denomination — Improper  reception  of 
jQyidence, ib> 
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Uommon  Law,  (continued.) 

Livingston  v.  Ralli : 
Agreement  to  refer  to  arbitration,  breach  of— Action. . .  156 

Deercourt  v.  Corbishly : 
Arrest  —  Justification  of  direction  to  -  Private  person  con- 
stable— Breach  of  the  Peace ib 

Motlee  V.  Quy : 
Action  for  maliciously  suing  out  summons,  urging  judg- 
ment and  arresting  plaintiff— Legal  damages. ..     ib 
Barrett  v.  Meredith: 
Promissory  note,  payable  on  demand— Demand  previouA 

to  action • ib 

Jones  V.  Orchard: 
Illegal  contract — Bail — Recognizance  estreated  for  non- 
payment of  prosecutoPs  costs — Implied  indem- 
nity      ib 

Morgan  v.  Fennyhaugh : 
Practice— Costs  of  the  day  where  plaintiff  does  not  pro- 
ceed to  trial — Default  of  defendant 157 

Jn  re  Lord  v.  Lord : 
Arbitration — Attachment— Validity  of  award — Appoint- 
ment of  umpire ib 

Lang  v.  Brown : 

Arbitration— Enlarging  time  for  award — Umpire 178 

Drew  V.  Drew : 
Arbitration — Rescinding  submission — Misconduct  of 

arbitrator— Waiver  of  irregularity ib 

Walker  v.  Stewart : 
Covenant  in  conveyance  as  to  use  of  water — Construc- 
tion       ib 

Regina  v.  Eagleton: 
Misdemeanor,  attempt  to  commit— Indictment— Fraud- 
Breach  of  contract — Delivering  short  weight- 
False  pretences  —  Attempt  to  obtain  money — 

Obtaimnc  credit  in  account 179 

Miller  v.  Chapman: 

Will— Bequest  in  the  alternative — Ambiguity ib 

Thoraber  v.  Wilson : 

Mortmain — Devisee — Charitable  trust ib 

Manson  v.  Baillie : 
Solicitor  and  clients — ^Trustees — Solicitor  employed  by 

his  co-trustees 218 

Fletcher  v  Tayleur : 

Measure  of  damages  in  mercantile  transactioofi 239 

Johnston  v.  Gandy : 

Guarantee  consideration  entire ib 

Drury  v.  Macnamara : 
Agreement  for  lease — Implied  promise  to  give  posses- 
sion       ib 

McAndrew  et  al  v.  The  Electric  Telegraph  Co. : 

Liability  of  Telegraph  Company ib 

Upton  V.  Townsend  and  Greenlees : 
Landlord  and  tenant — Eviction ib 

Reports,  V.C,  (published.) 
Common  Law. 

Orr  V,  Ranney  et  al : 
Authority  of  School  trustees,  16  Vic.  cap.  18^  sec.  6 26 

Gill  is  V.  G.  W.  Railway  Company : 

Obligation  to  fence 27 

Wilson  V.  0.  S.  &  H.  Railwny  Co. : 
Obligation  to  fence:  Request:  Insufficient  fence  put  up 

by  plaintiff 47 

Chief  Supt.  of  Schools,  appellant,  in  re  Jphn  A.  Kelly 
V.  Charles  Hedges  et  al : 
Under  13  &  14  Vic,  cap.  48,  school  trustees  are  author* 
ized  to  levy  a  rate  for  the  erection  of  a  school  house  in 

their  section 125 

Cummings  et  fd  v.  Morgan : 
Chattel  mortgage:    Eiiect  of,  on  timber  made  after 
execution 128 
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Regina  ex  rel.  Blaisdell  v.  Rochester: 
Contested  election :  Summons  issued  by  Judge  of  Co'y 
Court :  Necessity  for  filing  papers  with  D.  C.  C.  afl5- 

davitand  recognizance 129 

Smith  V.  Rooney : 

Appeal :  County  Court :  Practice 130 

Regina  v.  Rose : 
Boundary  Line  Commissioners:   Form  of  Judgment: 

Omission  to  file 145 

Ferrier  v.  Moody : 
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statute  does  not  apply  unless  where  some  disputed  claim  is 
likej^  to  arise  under  the  contract,  yet  I  could  not  take  upon 
myself  to  decide  that  this  was  a  case  where  there  could  be  no 
dispute.  No  perfwn  can  pronounce  that  a  dispute  might  not 
arise  at  any  time  before  tne  money  is  actually  paid.  I  could 
suggest  several  gronnds  of  contention  that  might  possibly  be 
yet  advanced  ;  and  the  intention  of  the  enactment  is,  that  in 
case  of  any  dispute  of  the  kind  the  council  shall  be  composed 
of  disinterested  parties.  At  any  rate,  a  person  having  a  con- 
tract with  the  corporation,  under  which  he  has  claim  upon 
the  city  which  has  not  been  satisfied,  has  plainly  an  interest 
in  a  subsisting  contract — such  an  interest  as  he  could  sue 
upon ;  and  I  can  do  no  otherwise  than  say  that  at  the  time  of 
his  election  Mr.  Carruthers  was  disqualified.  The  languiuje 
of  the  act  is  too  distinct  to  admit  of  any  other  application. 
This  being  so,  as  I  think,  it  is  of  no  consequence  how  the 
case  stands  as  regards  the  other  alleged  contract. 

It  would  not  be  proper  to  adjudge  that  Mr.  Davis  should 
take  the  seat  as  having  the  next  highest  number  of  legal  votes ; 
for  I  cannot  hold  that  the  electors  had  such  notice  of  the  dis- 
qualification as  to  authorize  my  holding  that  they  acted  per- 
ver»clvjppM)fing  foi  Mr.  Carruthers,  a"nd  therefore  should  be 
loolcpaapon  as  having  wilfully  thrown  away  their  votes. 
JDMice  should  have  been  given  at  the  commencement  of  the 
election,  or  at  least  so  early  as  to  admit  of  some  other  candi- 
date being  set  up  with  a  possibility  of  success,  if  the  voters 
had  been  so  inclined,  after  they  learned  that  an  objection 
existed  to  the  candidate  for  whom  they  came  to  vote.  Tliis 
was  not  an  objection  that  the  electors  must  be  supposed  to 
have  been  necessarily  aware  of. 

My  judgment  is,  that  the  defendant  hath  usurped  and  does 
usurp  the  office^  and  that  the  relator  shall  recover  his  costs. 


U.  C.  COUNTY  COURTS. 

(Reported  by  H.  Bernard^  Esq.) 


(County  of  Simepe. — J.  R.  Gowan,  Judge.) 

Cameron  v.  Thompson. 

Cause  of  action  over  £25 — Unsettled  account — Jurisdiction 

— Costs. 

This  was  an  action  on  the  common  counts.  The  plaintiff's 
particulars  were  for  items  of  an  account  for  goods  sold,  &C; 
extending  from 

JfuiuarfMSSO,  to  Octobor,  1801, £42    7    6 

Interest  oil  account  rendered, 8  16    0 


Credit,  By  Cash,. 


61 
1 


5  8 

6  0 


X49  17    8 


Defendant  pleaded,  1st,  General  issue ;  2d,  as  to  £25,  parcel 
&c.,  set-off;  and  under  demand  served  particulars  of  set-off. 


1650. 


March.    To  a  hone  sold.  Ac, X20  12    6 

To  interest  on  same, 4    7    6 


£25    0    0 
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(County  of  Simcoe. — J.  R.  Gowan,  Judge.) 

PoviY  V.  Caisse — Pleadings— NoL  Pros. — Costs. 

An  action  brought  on  Common  Counts. — Defendant 
pleaded,  1st, — except  as  to  £5  lOs.  parcel,  &c.,  non 
assumpsit;  2d — except  as  to  £5  10s.,  parcel  &c.,  set-off; 
3rd— ^as  to  £5  lOs.,  residue,  &c.,  payment  into  Court. — 
Replication,  to  1st  and  2d  pleas — Nolle  Prosequi ;  to  3rd, 
acceptance  of  money. 

On  application  for  revision  of  Taxation,  and  to  allow  De- 
fendant the  costs  of  two  first  issues,  under  Provincial  Act  7, 
Wm.  4,  ch.  3,  8.  25  (same  as  £ng.  Act  3  and  4,  Wm.  4,  ch. 
42),  the  following  cases  were  cited : 

(loodee  v.  Goldsmith— 2  M.  &  W.  202,  5  Dowl.  288,  S.  C, 
Coates  V.  Stevena — 3  Dowl.  784.  Topham  v.  Kidmore — 5 
Dowl.  676. 

Per  Judos  Gowan  :  The  plaintiff  has  abandoned  his  cause 
of  action  on  the  general  issue,  and  set-off,  and  the  defendant 
in,  under  the  statute  cited,  entitled  to  his  costs  on  those  issues. 
Ihe  plaintiff  will  take  costs  on  the  third  plea;  but  the  de- 
fendant will  deduct  his  costs  of  the  first  and  second  pleas. 

[Note.— Under  Rule  XIII  Easter  5  Vict.  (English  Rule  1 
Vict),  48  hours  is  allowed  after  taxation  for  payment  of  costs 
before  judgment  entered,  on  plea  of  payment  into  Court.  In 
UuB  case,  defendant  availed  himself  of  the  Rule,  and  having 
paid  within  that  period,  saved  the  expense  of  Roll,  and  entry 
of  Judgment.] 


The  defendant  called  no  witnesses,  having  proved  the  sale 
of  the  horse  in  cross-examination,  and  on  the  trial,  21st  Nov., 
1854,  the  jury  returned  a  verdict  for  plaintitf.  Damages, 
£9  3s.  l^d. 

This  amount  being  within  the  jurisdiction  of  the  Division 
Court,  plaintiff's  counsel  moved  for  a  certificate  for  County 
Court  costs,  which  the  Judge  was  inclined  to  grant;  but  on 
application  of  defendant's  counsel,  the  same  came  up  on 
argument  on  summons  in  chambers. 

On  behalf  of  defendant,  it  was  urged  that  this  case  wa* 
within  13  and  14  Vict.  c.  53,  sec.  26.  That  the  account  was 
made  up  to  rather  more  than  £50,  especially  by  a  large  silm 
for  interest,  which  was  doubtful,  and  contingent  at  least  on 
proof  of  the  items  of  the  account ;  and  that  the  credit  of  cash, 
258.,  which  reduced  it  below  £50,  being  ignored  by  defendant, 
and  looking  to  the  small  amount  of  the  verdict,  the  Court 
would  exercise  discretion  in  saying  how  truthful  the  account 
was.  That  if  the  Court  considerea  the  real  amount  due  by 
defendant  to  plaintiff  was  a  balance  under  £25  of  an  '^  un- 
settled account"  to  a  less  amount  than  £50,  the  plaintiff  was 
within  proviso  of  sec.  26.  That  the  proof  of  its  being  an  un- 
settled account  lay  to  some  extent  in  the  fact  of  a  set-off  of 
£25' being  pleaded,  and  proved ;  whereas  had  it  been  ajxry- 
ment,  such  would  have  constituted  it  a  settled  account. 

The  plaintiffs  counsel  replied  that  the  account  was  lengthy, 
extending  over  some  period  of  time,  and  was  fit  subject  for 
investigation  in  the  County  Court,  on  which,  apart  from  the 
question  under  the  26th  sec.  of  act  cited,  the  Court  would 
exercise  its  discretion  as  to  granting  certificate  ;  2ndly,  that 
had  the  sum  claimed  as  the  price  of  the  horse  been  treated 
and  proved  as  a  payment^  that  would  have  rendered  the 
balance  recovered  by  plaintiff  a  fixed  sum  within  the  juris- 
diction of  the  Division  Court. 

The  Judge  said :  The  amount  of  the  account  sought  to  be 
recovered,  and  of  which  the  plaintiff  gave  reasonable  evidence, 
was  £49  17s.  8d.,  but  the  jury  gave  a  verdict  for  £9  38.  1^. 
only,  havini^  deducted  the  defendant's  claim  on  set-off  from 
the  plaintiff's  demand,  or  such  portion  as  they  thought  was 
established  in  evidence ;  they  must  therefore  have  considered 
that  the  plaintiff  proved  his  account  to  £29  odd,  at  least — an 
amount  beyond  the  jurisdiction  of  the  Division  Court :  for  the 
statutable  right  to  set-off  does  not  extinguish  the  plaintiff's 
claim.  Referring  to  the  23rd  sec.  of  the  13th  1st  Vic.  ch.  53, 
the  Judge  said  he  considered  the  term  **  balance"  meant—' 
the  amount  due  after  allowing  for  payment  on  account,  or 
what  is  equivalent  in  law  to  payment — or  where  a  balance  is 
struck  by  the  parties.  The  proviso  in  the  26th  sec.,  that  no 
unsettled  account  exceeding  £50  should  be  sued  for  in  the 
Division  Court,  he  did  not  think  affected  the  point,  as  the 
plaintiff  could  not  be  considered  as  suing  for  a  balance  under 
£25,  having  in  effect  recovered  more :  and  that  in  any  case 
he  was  disposed  to  exercise  the  general  power  Tested  m  (h# 
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Judge  to  certify  that  tkis  was  a  fit  case  to  be  withdrawn  from 
the  Diyision  Court  and  commenced  in  the  County  Court. — 
Certificate  granted,  with  costs  of  application.  Cases  referred 
to  by  the  Judge : — 

Woodharas  v.  Newman,  1  Cox  &  Mac :  231. — Turner  v. 
Berry,  6  Ex.  858. — Avards  and  wife  v,  Rhodes,  20  L.  T. 
Rep.  251. 


MUNICIPAL    CASES, 

(Digested  from  U.  C.  Reports.) 

From  12  Victoria,  chapter  81,  inclusive. 


ELECTIONS. 


I.  RigJU  of  Returning  Ojfficers  to  close  the  P6U — Summons  by 
one  rekUor  against  the  tohde  corporation.  12  Vic,  c.  81, 
«.  159. 

Draper,  J. — Under  the  159th  section  of  the  12th  Victoria, 
obap.  81,  to  entitle  a  Returning  OfRcer  to  close  the  poll,  two 
thixigs  must  combine  : — First,  that  he  should  see  that  all  the 
ejectors  intending  to  vote  have  had  a  fair  opportunity  of  bein^ 
polled ;  second,  that  a  full  hour  at  one  time  shall  have  elapsed 
without  the  tender  or  giving  of  a  vote  by  a  qualified  elector ; 
and  even  though  such  full  hour  has  elapsed  without  a  vote 
being  either  tendered  or  given,  the  returning  officer  is  not 
bound  to  close  the  poll,  nor  is  he  justified  in  doing  so,  should 
he  perceive  that  electors  have  not  had  a  fair  op^rt unity  of 
votmg. 

Senible — ITiat  it  is  no  part  of  the  design  of  the  act  12  Vic. 
eh.  81,  to  give  any  greater  or  more  extensive  right  tp  parties 
suing  out  under  it  a  writ  of  summons  in  the  nature  of  a  quo 
warranto  than  they  before  possessed  at  common  law,  or  under 
the  British  statute ;  and  therefore,  that  a  writ  of  summons 
issued  by  one  relator  against  the  wlude  body  of  a  corporation 
must  be  discharged. 

Reg.  ex  rel.  Lawrence  t.  Woodruff  et  al.  1  Cham.  Rep. 
119.  8  U.  C.  R.  337. 

[Note.— Under  13  &  14  Vict.  c.  64,  sched.  A.  No.  23,  and 
Bubsequently  by  16  Vict.  c.  181,  sec.  27,  amending  that 
section,  whenever  the  grounds  of  objection  agamst  any  election 
shall  apply  equally  to  all  or  any  number  of  the  members  of 
any  such  municipal  corporation,  the  relator  may  proceed  by 
one  writ  of  summons  against  all  such  members. — Ed,  L.  J.] 


&  14  Vict.  c.  64,  sched.  A,  No.  24,  and  the  latter  is  now 
repealed,  and  another  section  substituted  by  16  Vic.  chap. 
181,  sec.  27,  under  which,  as  well  the  validity  of  the  election 
complained  against  as  the  validity  of  the  alleged  election  of 
the  relator  or  other  person,  may  be  embraced  in  the  same 
writ. — Ed,  L.  J,] 


IL  Power  of  Judge  under  summons  in  the  nature  of  a  quo 
warranto,    12  Vict.  c.  81,  sec.  146. 

Where  a  summons  in  the  nature  of  a  quo  warranto  was 
issued  against  a  defendant,  under  sec.  146  of  12  Vic.  c.  81, 
to  shew  cause  wherefore  he  had  usurped  the  office  of  coun- 
cillor, &c.  Held  per  Draper  J»  that  the  authority  of  a  Judge 
in  chambers  upon  this  summons  extended  only  to  an  adjuai- 
cation  of  the  validity  of  the  election  complained  of,  and  that 
he  could  not  further  decide  upon  the  vahdity  of  the  relator's 
election. 

SemMe,  That  as  soon  as  the  judgment  under  this  summons, 
ousting  the  defendant,  has  become  final,  the  course  for  the 
relator  to  take  will  be  to  apply  to  the  municipal  corporation 
to  admit  him,  and,  if  they  reiuse,  then  to  apply  to  the  Court 
of  Queen's  Bench  for  a  Mandamus. 

Reg.  ex.  rel.  Gibbons  v.  McLean,  1  Chapi.  Rep.  125. 

[Note. — The  12  Vic.  c.  81,  s.  146,  on  which  this  case  was 
decided,  was  repealed  and  re-enacted  with  additions  by  13 


III.  Illegal  conduct  of  Returning  Officer— Costs.  12  Vice.  81. 

Where  a  Returning  Officer  durinsf  the  first  day  of  jpolling 
received  51  votes  for  the  relator,  ani  32  votes  for  the  defend- 
ant ;  and  on  the  second  day  no  more  votes  were  polled,  yet 
the  returning  officer,  in  the  absence  of  the  candidates,  after 
the  votes  had  been  received  and  reconled  without  objection, 
reviewed  the  poll  book  and  compared  it  with  the  assessment 
roll,  and  upon  his  own  view  of  the  matter  struck  off  votes, 
declaring  tne  two  candidates  equal  in  number,  and  ^ving 
the  casting  vote  in  favor  of  the  defendant,  returned  him  as 
the  councillor  for  the  ward. — Held  per  Burns  J. :  That  the 
election  or  rather  the  return  of  the  defendant  must  be  declared 
void,  and  that  as  the  defendant  or  his  agents  fmi  their  own 
shewinj?,  were  privy  to,  if  not  instigating  the  retumiz^  officer 
to  his  iuegal  course,  the  defendant  must  pay  the  costs. 

Reg.  ex  rel.  Dundas  v.  Riles.     1  Cham.  Rep.  196. 


IV.  Qualification  of  Relator— Acquiescence  by  Relator  in 
illegal  election — Costs.     12  Vic.  c.  81. 

Burns  J. — It  is  not  necessary  that  a  relator,  who  is  a  can- 
didate, should  shew  in  his  application  to  oust  the  defendant 
that  he  himself  is  qualified  for  the  office. ' 

Acquiescence  of  a  candidate  in  an  irregular  election,  dis- 
qualifies him  from  afterwards  becoming  a  relator  to  dispute 
same,  but  the  absence  of  objection  being  made  by  the  relator 
as  to  what  the  returning  officer  proclaimed  he  intended  to  do 
is  not  such  acquiescence. 

The  Returning  Officer  having  apparently  acted  from  a  mis- 
taken idea  of  his  powers  and  authority  in  such  a  manner  that 
the  return  was  illegal,  and  the  defendant  not  appearing  to 
have  been  instrumental  in  or  accessory  to  producing  such 
result,  costs  were  not  given  against  the  defendant. 

Reg.  ex  rel.  Mitchell  v.  Adams.     1  Cham.  Rep.  203. 


V.  Incorrect  copy  of  Collector's  Roll  given  to  Returning 
Officer— How  he  may  act — Rights  of  Electors — Statement 
of  relator  in  affidavit  as  to  usurpaiion  of  office.  12  Vict.^ 
c.  81,  s.  146.— 13  &  14  Vict.,  c.  64. 

Held  per  BvKss  J.,  (and  subsequently  confirmed  on  appeal 
by  the  Court  of  Queen's  Bench,  Hilary  Term,  1851,)  That 
under  the  12  Vic.  c.  81,  sec.  122,  those  persons  whose  names, 
on  enauiry  made  by  the  returning  officer,  are  found  to  be  on 
the  collector's  roll,  though  omitted  accidentally  or  otherwise 
from  the  verified  copy  of  the  roll  required  to  be  furnished  by 
the  collector  to  the  returning  officer  at  the  opening  of  tha 
election  are  legally  entitled  to  vote.  Held  also,  that  peraoos 
whose  names  are  mserted  in  the  copy  of  the  roll,  but  not  on 
the  collector's  roll,  are  not  legally  entitled  to  vote. 

In  an  application  by  a  relator  against  the  return  of  a  muni- 
cipal councillor — ^under  the  amended  Municipal  Act,  13  &  14 
Vic.  c.  64,  sched.  A.  No.  23  (a),  it  is  not  necessary  to  state 
in  the  affidavits  sustaining  the  relator's  case  that  the  defend- 
ant has  either  accepted  or  acted  in  the  office  it  is  alleged  he 
has  usurped. 

Reg.  ex  rel.  Helliwell  v.  Stephenson.    1  Cham.  Rep.  270. 


[NoTx.^a)  St  (b)  Il«pea]ed,  and  re-eaacted  in  ntny  pvtioukn  by  It  Vie^ 
ch.  181,  teo.  21.— jBA  L.  /.] 
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VI.  Teste  of  summons  in  the  nature  of  a  quo  warranto— 
Construction  of  clause—  What  a  sufficient  acceptance  of 
office.     12  Vic.  c.  81—13  &  14  Vic.  c.  64,  sched.  A.  No.  23. 

Held  per  Draper  J. — That  if  a  summons  in  the  nature  of  a 
quo  warranto  is  not  tested  on  the  day  it  is  issued,  it  is  an 
irregularity  ;  but  if  an  appearance  be  entered,  the  irregularity 
is  thereby  waived* 

SemhUy  That  the  words  in  12  Vic.  ch.  81,  sec.  146,  as 
amended  by  13  &  14  Vic.  ch.  64,  sched.  A.  No.  23  (b),  do 
not  require  the  writ  ordered  by  the  Court  in  Term  time  to  be 
sued  out  in  Terra  time  ;  but  that  if  the  application  be  made 
in  Term,  the  Court  shall  give  the  order  lor  the  writ ;  if  in 
vacation,  a^^fiat  shall  be  given  by  a  Judge  for  it. 

A  public  declaration  of  acceptance  of  otfice  made  in  pre- 
sence of  the  returning  officer  and  the  electors,  directly  after 
the  returning  officer  had  published  the  result,  is  a  sufficient 
acceptance  under  the  statute  13  &  14  Vic,  ch.  64,  sched.  A. 
No.  23. 

There  is  nojiecessity  for  taking  out  a  distinct  rule  or  order 
for  the  allowance  of  the  recognizance. 

Reg.  ex  rel.  Linton  v,  Jackson.     2  Cham.  Rep.  18. 


e«   c<Diiiiejiy«MijDeiii«j». 


A  Clkek. — You  can  refuse  to  receive  the  account  if  you  '*cannot  make  out 
one  half  of  iL'*  How  can  yon  copy  so  that  it  will  be  intelligible  to  defeiulaut  ? 
Look  to  the  14th  Rule,  it  is  in  point. 

T.  T. — ^Your  sngMstions  are  partly  met.  We  will  note  carefully  the  Muni- 
cipal decisions,  as  they  appear. 

R.  G.  W.— We  do  not  understand  the  Uth  Rule  to  recjuire  a  Bailiff  to  make 
out  any  List — the  affidavit  will  show  *'  the  mode  of  service."  If  service  is  not 
madej  the  reason  for  non  service  is  to  be  endorsed  on  the  back  of  the  summons. 
No  set  form  of  words  is  necessary. 

A  CounTKT  Practitioxsr. — ^The  state  of  facts  enable  you  to  frame  the  action 
either  in  tort  or  for  breach  of  contract ;  and  as  the  damages  are  uiuler  £6,  by 
bringing  contract  you  can  prevent  the  case  being  withdrawn  from  the  proper 
quarter  to  determine  the  poiau  of  law,  which  alone  appear  to  be  in  qu«dtion. 

J.  B.— An  Executor  de  son  tort ''  is  liable  to  be  sued  in  the  Division  Courts." 
The  mode  of  proving  a  party  Executor  is  a  matter  of  evidence  merely,  and  in 
two  counties  at  least  we  know  it  was  always  so  held  midcr  the  Act :  but  what- 
ever question  there  might  have  been  on  the  point  has  been  set  at  rest  by  the 
TlAh  of  the  New  Rules,  which  plainly  recognizes  their  liability  as  Defendants. 
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Sincb:  the  present  Division  Courts  were  instituted, 
their  jurisdiction  has  been  greatly  enlarged,  and  the 
late  labours  of  the  Commission  have  given  us  a  com- 
plete code  of  procedure.  The  Rules  having  like 
force  with  the  Act  of  Parliament  are  eminently  cal- 
culated to  secure  uniformity  of  administration,  a 
necessary  element  to  the  safe  and  effective  working 
of  local  and  independent  tribunals, — ^how  dotted 
over  the  whole  country,  they  are  literally  granting 
**  the  petition  that  justice  may  be  brought  to  every 
man's  door."  As  Courts  to  which  the  ninety-nine 
out  of  the  hundred  resort — affecting  as  respects  the 
ordinary  business  transactions  of  life  so  many  and 
such  varied  interests — the  importance  of  their  doings 
must  be  recognized,  and  every  effort  to  promote  their 
efficiency  be  deserving  of  support.  The  design  of 
the  Publication  has  this  primarily  in  view,  but  to 
secure  more  enlarged  usefulness  we  include  also 
the  concerns  of  all  the  local  courts  (County,  Surro- 
g^ate.  Quarter  Sessions,  and  Magistrates'  Courts), 
and  local  authorities  in  the  administration  of  the 


law  (Magistrates,  Coroners,  SberifTs,  Clerks  of  the 
Peace,  County  Court  and  Surrogate  Court  Clerks, 
as  well  as  Councillors  and  Municipal  Officers) ;  all 
these  officers  will,  from  time  to  time,  find  something 
to  interest  them  in  our  columns.  Thus,  by  embra* 
cing  subjects  of  value  and  interest  to  various  classes, 
we  hope  for  that  support  which  will  enable  us  to 
enlarge,  and  improve  upon  our  original  design. 
We  commence,  though  on  an  unbeaten  track,  under 
most  favorable  auspices,  for,  as  mentioned  in  the 
Prospectus,  the  Commissioners,  as  a  body,  and  the 
County  Court  Judges,  individually,  have  expressed 
themselves  warmly  favourable  to  the  undertakinc;-^ 
and  from  various  other  quarters  we  are  assurea  o£ 
a  cordial  support. 

In  addition  to  the  Reports  mentioned  in  the  Pros* 
pectus  it  is  the  intention  to  add  Notes  of  cases  on 
General  Law.  The  original  articles  will  have  what 
is  practical  in  view,  and  our  regular  contributors 
will  be,  if  possible,  all  men  thoroughly  conversant 
with  their  subjects,  and  made  aware  of  the  desire 
to  regard  mainly  what  is  useful  and  practical  in 
matter,  as  well  as  in  the  maimer  of  dealing  with  it. 
As  a  means  of  intercommunication  the  ZrOtc^Jburfto/ 
will  be  decidedly  valuable.  Though  there  are  so 
many  County  Judges,  yet  all  acting  separately,  the 
knowledge  of  a  valuable  decision  is  now  confined 
to  the  Judge's  own  circuit,  whereas  through  the 
medium  of  this  Journal  all  interested  may  have  the 
benefit  of  his  researches;  and  by  opening  our 
columns  for  communication  and  queries  on  practi« 
cal  points,  we  are  giving  advantages  that  could  not 
otherwise  be  obtained.  For  further  details  we  refer 
to  the  Prospectus,  and  the  contents  of  this  number. 

In  the  first  number  of  a  work  of  this  kind,  it  must 
be  borne  in  mind  that  imperfections  are  almost  un* 
avoidable,  and  experience  may  indicate  a  better 
arrangement  of  the  subjects  so  as  to  give  to  each  its 
due  share  consistent  with  the  design  traced  out : 
we  will,  therefore,  be  ever  ready  to  consider  friendly 
suggestions  for  improvement. 

Opposed  to  the  interests  of  no  class ;  devoted 
exclusively  to  legal  subjects ;  entering  on  a  widely- 
extended  &cld  for  usefid  operations,  and  at  a  heavy 
and  continuous  outlay,  we  look  for  generous  sup- 
port :  and  from  our  Co-Journalists  in  the  Province, 
who  occupy  another  field  of  labour,  we  bespeak 
that  sympathy  which  every  effort  to  be  useful  may 
fairly  claim. 


CO  U  NTY    OOU  RT8. 


ARBITRATION. 

The  feeling  in  favor  of  arbitration  as  an  inexpen- 
sive and  satisfactory  mode  of  settling  long  disputed 
accounts,  and  differences  having  their  origin  in 
family  quarrels,  is  every  year  becoming  stronger 
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and  gaining  new  converts ;  even  compulsory  arbi- 
tration, under  Judicial  direction,  is  now  part  of 
the  law  of  England.  The  jurisdiction  of  our 
County  Courts  is  unaccountably  limited  in  respect 
to  the  law  of  Arbitration  ;  and  while  pointing  out 
the  defect  we  will  shew  how,  in  our  judgment,  it 
should  be  remedied. 

By  the  8th  Victoria,  chap.  13  Sec.  47,  County 
Court  Judges  either  "  at  the  sittings  for  trial  or  in 
Term  time"  are  empowered  by  consent  of  parties 
**  to  order  any  cause  to  be  referred  to  arbitration  by 
Rule  of  Court,  which  rule  shall  have  the  same 
effect  and  be  enforced  by  the  same  means  as  if  the 
same  had  been  granted  by  the  Court  of  Queen^s 
Bench  in  a  cause  depending  in  that  court." 

The  power  of  reference  is  confined  to  causes  in 
the  County  Court,  and  to  the  subject  matter  each 
cause  involves.  The  time  when  a  reference  can  be 
made,  is  after  nearly  all  the  usual  costs  in  a  cause 
have  probably  been  incurred.  If  parties  chose  to 
refer  before  any  action  is  brought^  by  indentures, 
mutual  bonds,  or  the  like,  to  render  the  reference 
eflFectual  under  the  7  Wm.  IV.  Chap.  3  Sec.  29,  the 
instrument  of  submission  must  contain  an  agree- 
ment that  the  submission  shall  be  made  a  rule  of 
one  of  the  Superior  Courts  at  Toronto,  and  in  such 
Court  the  ordinary  proceedings  to  secure  attendance 
of  witnesses  and  enforce  award,  &c.,  must  be 
had.  Whatever  the  amount  in  dispute  is,  such 
submission  cannot  be  made  a  rule  of  the  County 
Court :  and  yet  it  seems  to  us  that  there  is  strong 
ground  for  claiming  the  extension  of  this  privilege 
to  them.  Country  practitioners  at  all  conversant 
with  the  expense  and  delay  of  the  present  mode  of 
proceeding  wiU,  we  are  satisfied,  agree  in  this 
opinion. 

If  the  jurisdiction  in  ordinary  of  County  Courts 
covers  demands  to  one  hundred  pounds,  why  not 
allow  an  arbitration  jurisdiction  to  the  same 
amount,  and  in  references  before  as  well  as  after 
suit  commenced  ?  Why  not  give  the  County  Courts 
equal  power  with  the  Inferior  Courts  (See  16  Vict; 
chap.  177,  Sec.  4,)  and,  as  Courts  oi  Record,  co- 
ordinate authority  with  the  Superior  Courts  so  far 
as  the  County  Courts'  jurisdiction  extends  ? 

The  remedy  we  suggest  is  to  enlarge  the  provi- 
sions of  the  29th,  30th,  and  31st  sections  of  the 
Stat.  7th  Wm.  IV.  chap.  3,  so  as  to  make  their 
enactments  applicable  to  the  County  Courts,  as 
respects  causes  of  action  cognizable  in  them,  or  in 
reference  to  certain  (specified)  causes  of  action  for 
sums  not  exceeding  £100,  and  thus  enable  a  refer- 
ence to  arbitration  without  the  necessity  of  bringing 
a  suit  in  the  County ^Court,  or  being  compelled  to 
resort  to  the  courts  at  Toronto  for  ultimate  proceed- 
ings. It  seems  to  us  that  there  can  be  no  possible 
objection  to  this  change.  The  Judges  of  the  County 
Courts  already  possess  more  important  powers,  both 


as  respects  subject  matter  and  amount ;  and  we  do 
not  think  that  the  number  of  cases  it  would  bring 
to  County  Courts  would  indicate  the  number  with- 
drawn from  the  Superior  Courts — ^but,  even  if  it 
was  so,  that  would  furnish  no  sufficient  argument 
against  a  beneficial  alteration. 

^     I      -  ^ — -  -       —   -  -  _  .  ■■* 

COROKERS. 

The  office  of  Coroner  may  be  made  a  valuable 
instrument  in  the  discovery  of  crime,  or  at  least  in 
obtaining  such  information  as  will  assist  in  tracing 
a  criminal  act  to  its  real  source.  The  facts  and 
appearances  as  developed  on  an  Inquest,  under  an 
intelligent  coroner,  may  often  prove  the  innocence 
of  a  suspected  party — by  shewing  that  the  death  was 
occasioned  by  the  deceased's  own  wilful  act,  or  by 
accident,  &c. ;  and  not  unfrequently  the;  imt^^  bring 
home  proof  of  guilt  against  a  person  that  "^tsoila 
otherwise  escape.  The  value  of  a  coroner's  invest- 
igation, however,  depends  on  the  presence  not 
merely  of  judicial  talents  but  a  competent  share  of 
medico-legal  knowledge  also.  There  are  several 
coroners  in  this  Province  who  are  medical  men, 
(one  at  least  we  know  of  high  standing  in  his  pro- 
fession, and  of  large  experience  as  a  coroner),  such 
men  are  best  qualified  to  give  useful  hints  as  to 
what  should  be  observed  in  case  of  death  under 
suspicious  circumstances-as  the  things  to  be  noticed 
in  respect  to  the  position,  appearance,  &c.,  of  the 
body ;  the  disposition,  &c.,  of  articles  near  it ;  the 
Post  Mortem,  &c.  Now,  if  any  Coroner  conversant 
with  the  subject  would  undertake  to  set  down  some 
Notes  for  the  assistance  of  his  co-coroners,  it  would 
be  a  great  aid  to  them,  and  calculated  to  enhance 
the  value  of  the  office  ;  and  we  would  gladly  give 
them  insertion  in  the  Law  Journal.  We  hope  some 
Medical  Gentleman  may  be  induced  to  meet  our 
suggestion:  he  could  divide  the  subject  into  two  or 
more  parts,  and  the  trouble  would  thus  be  spread 
over  as  many  months. 


The  January  Number. — ^The  January  number 
of  the  Law  Journal  will  be  sent  to  Practitioners, 
Magistrates,  and  Officers  of  the  Local  Courts  in 
each  County,  whose  names  have  been  returned  to 
us  as  willing  to  subscribe :  we  purpose,  also,  send- 
ing it  to  numerous  influential  parties  interested  in 
the  administration  of  the  Law,  for  their  approval. 
Such  as  may  not  desire  to  subscribe  will  have  the 
kindness  to  return  this  number^  unth  their  address 
distinctly  noted ;  otherwise  we  will  feel  at  liberty 
to  enrol  their  names  as  Subscribers,  upon  the  terms 
set  forth  in  the  Prospectus.  Magistrates,  Municipal 
Officers  and  others,  desirous  of  subscribing,  who— 
from  their  address  not  being  made  known  to  us— 
have  not  received  the  present  number,  can,  (on 
application  to  Mr.  John  Uogo,  Barrie),  be  supplied, 
as  a  large  edition  has  been  struck  off  for  that 
purpose. 
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EQUITY  AND  COMMON  LAW  COURTS  IN  ENGLAND. 

In  the  Notes  of  English  decisions  we  have  adopted 
the  common  usage  of  giving  only  the  initial  letters 
of  the  several  Equity  and  Common  Law  Courts : 
thus  L.  C,  Lord  Chancellor's  Court; — L.  J.,  Lords 
Justices ; — M.  R.,  Master  of  the  Rolls ; — V.  C.  K., 
Vice-chancellor  Kindersley ; — V.  C.  S.,  Vice-Chan- 
cellor  Stuart ; — V.  C.  W.,  Vice-Chancellor  Wood  ; 
— Q.  B.,  Queen's  Bench ;— B.  C,  Bail  Court  ;— 
C.  P.,  Common  Pleas; — EX.,  Exchequer; — EX. 
CH.,  Exchequer  Chamber; — and  C.  C.  R.,  Crown 
Cases  Reserved. 


Judges'  Salaries. — We  see  by  the  English 
papers  that  it  is  the  intention  of  the  Lord  Chancellor 
to  increase  the  salaries  of  certain  County  Court 
Judges  to  £1500  per  year,  including  the  Judges  of 
the  Metropolitan  Districts,  and  those  who  preside 
in  Courts  elsewhere  in  which  the  largest  amouQt  of 
business  is  transacted.  The  lowest  salary  paid  is 
equal  to  $7880  per  year,  while  the  maximum  salary 
to  our  County  Judges  is  $2000  yearly,  for  a  greater 
amount  of  work  and  labour :  indeed,  in  addition  to 
business  similar  to  the  English  Judges,  our  Judges 

have  that  pertaining  to  two  Courts  more  to  discharge. 

»  II  ' 

To  OUR  Readers. — ^We  confidently  rely  upon  the 
kind  exertions  of  the  Profession,  and  of  the  Division 
Court  officers,  in  each  County,  to  add  to  our  Sub- 
scription List.  To  many  members  of  the  Profession 
throughout  the  Upper  Province  we  are  already 
greatly  indebted,  and  in  publicly  expressing  our 
acknowledgments  for  their  kindness,  we  trust  that 
as  their  good  will  was  shewm  while  the  Prospec- 
tus only  was  in  existence,  now  that  they  have  the 
Journal  itself  to  judge  from,  they  may  be  induced 
to  use  their  influence  in  promoting  its  circulation. 

Sketches  by  a  J.  P. — We  beg  leave  to  thank  a 
J.  P.,  and  commend  his  "Sketches"  to  our  readers. 
J.  P.  deals  very  delicately  with  his  order,  and  we 
admire  his  charity  in  supposing  that  no  unprincipled 
Magistrate  exists  in  Canada.  But,  though  we  yield 
to  no  one  in  our  respect  for  the  Magistracy  generally, 
we  fear  there  are  few  Commissions  that  do  not  in- 
clude one  or  two  such. — Our  next  issue  will  pro^ 
bably  carry  the  "  Sketches"  as  far  as  Information. 

Municipal  Reports. — For  the  Municipal  deci- 
sions in  this  issue,  we  are  indebted  to  late  numbers 
of  the  "Practice  Court  and  Chambers  Reports," 

by  J.  Lukin  Robinson,  Esq. 

<  ^^^-^ 

Our  Monthly  Repertory. — Under  this  head 
will  be  set  down  matter  more  especially  interesting 
to  the  Profession.  So  far  as  space  permits  they 
may  feel  assured  that  we  will  care  for  their  inform- 
ation and  advantage.  The  leading  feature  will  be 
Notes  of  important  recent  decisions  on  General 
Law. 


General  Index. — To  facilitate  future  reference, 
it  is  our  intention  to  furnish  a  General  Index  at 
the  close  of  each  Volume  of  the  Lcno  Journal ;  par- 
ties, therefore,  desirous  of  having  the  work  bound 
up  should,  after  persusal,  carefully  put  away  each 
number,  otherwise  they  will  incur  the  risk  of  losing 
some  of  the  sheets,  and  thus  having  an  imperfect 
volume. 

SURROGATE    COURT. 

(Notes  of  English  cases  in  relation  to) 


PiuERooATiyE  Court — Ekins  v,  Broum  and  others,' 
and  June  G,  1854. 


-Ifay  29* 


7V^  paraphernalia  of  the  wife  of  a  deceased  testator  held 
not  to  be  part  of  the  estate  of  her  husband  so  as  to  constitute 
bona  notabilia, — Jt  is  only  the  balance  of  a  partnership 
account  afterpayment  ofdebtSy  thai  can  be  treated  as  assets 
in  examining  the  question  of  bona  notabilia. 

In  this  case  a  will  was  proved  in  the  Court  of  the  Arch- 
deacon of  Northampton,  and  the  question  raised  was  whether 
the  testator  p^assessed,  at  the  time  of  his  death,  assets  without 
that  jurisdiction  sufficient  to  constitute  bona  notabilia^  and 
thus  render  a  Prerogative  Probate  necessary  a^d  the  Archi- 
diaconal  Probate  void.  The  widow  had  separated  from  her 
husband,  and  resided  in  the  neighbourhood  of  London^  and 
not  within  the  Archdeaconry  at  the  time  of  her  husband's 
death ;  and  she  had  then  in  her  custody  certain  trinkets,  a 
table-cloth,  shawl,  &c. — Sir  John  Dodsom  said :  "  In  exam- 
ining the  nature  of  the  articles  I  am  led  to  the  conclusion  that 
they  are  for  the  most  part  to  be  considered,  after  the  death  of 
her  husband,  not  as  part  of  his  effects  but  as  paraphernalia 
belonging  to  the  widow  herself. — Upon  the  deatn  of  her 
husband  I  apprehend  they  become  the  property  of  the  wife." 
Deceased  was  also  co-partner  in  a  racing  mare  out  of  the 
local  jurisdiction,  value  £30,  but  deceased  owed  on  account 
of  this  partnership  upwards  of  £260.  Whether  the  £16 
moiety  of  the  value  of  the  mare  could  be  treated  as  asq^ts 
when  a  larger  sum  was  due  from  the  estate  was  the  question^ 
and  upon  this  point  Sir  John  Dodson  was  of  opinion  that  the 
property  which  the  executor  took  amounted  to  nothing  at  all ; 
so  that,  upon  the  whole  case,  it  was  pronounced  that  there 
was  no  proof  of  bona  notabilia,  and  the  prayer  that  the  pro- 
bate should  be  brought  in  and  resolved  was  rejected  with 
costs. 


Pberogatiye  Court. — In  the  Goods  of  Thomas  7Va«i^— iVbo* 
6^,  1854. 

T,  T.  not  having  been  heard  of  since  1826,  culministrationf 
as  having  died  intestate^  granted  to  his  widow  so  as  to 
enable  her  to  receive  a  debt  due  to  him  nnder  a  decree  of 
the  Court  of  Chancery, 

In  1822  Thomas  Trash  left  England  for  the  East  Indies, 
and  in  1826  he  wrote  a  letter  to  his  wife,  but  no  tidings  had 
been  heard  of  him  since  that  time — the  widow  moved  for 
<<  letters  of  administration  to  her  husband  as  having  died 
intestate  Ih  or  about  the  year  1826."  Advertisements  had 
been  inserted  in  August,  1854,  in  a  newspaper  in  extensive 
circulation  in  the  vicinity  of  the  place  where  he  had  lived  in 
England,  in  the  Times  and  the  Shipping  Gazette^  but  no 
information  had  resulted  therefrom. 

Sir  John  Dodson  granted  the  motion.  ^ 
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DIVISION    COU  RTS. 

(Reports  in  relation  to) 


ENGLISH    C  ABES. 


C.P. 


Blower  v,  Haston. 


Nov.  20, 1854. 


County  Court  Interpleader — High  Bailiff  omitting  to  deduct 
his  Costs  out  of  proceeds  under  148^5^  Rule,  no  right  of 
action  for  his  costs,  ^c. 

-  This  was  a  special  case.  The  plaintiff  was  the  high  bailiff 
of  the  Co.  C.  of  Staffordshire,  holden  at  Newcastle-under- 
LjTie,  who,  under  a  writ  of  ^.  fa.  issued  out  of  that  court 
under  9  &  10  Vict.  c.  95,  s.  104,  authorising  the  execution  of 
such  writ  in  a  district  out  of  the  jurisdiction  of  the  court  in 
which  the  judgment  was  obtained,  had  seized  the  goods  of 
one  Moran  to  satisfy  a  judgment  obtained  against  him  in  the 
Co.  C.  of  Liverpool.  The  defendant  was  the  plaintiff  in  the 
original  suit  at  Liverpool.  After  the  high  bailiff  had  seized 
the  goods  a  claim  to  them  was  put  in  by  a  third  party,  and 
the  high  bailiff  obtained  an  interpleader  summons,  that  the 
claim  might  be  adjudicated  upon.  The  goods  were  detained 
b}r  him  till  after  the  trial  of  the  interpleader  ;  that  was  deter- 
mined in  favor  of  the  defendant,  the  then  plaintiff ;  and  the 
judge  ordered  that  the  costs  of  the  interpleader  proceedings 
should  be  paid  by  the  claimant.  The  goods  were  sold  and 
the  proceeds  were  paid  into  court,  and  the  money  was  after- 
wards taken  out  by  the  then  plaintiff  without  deduction  having 
been  made  by  the  high  bailiff  for  his  costs  under  the  148th 
rule  of  practice,  which  says  that  when  the  claim  to  any  goods 
or  chattels  taken  in  execution,  or  the  proceeds  or  value  thereof 
shall  be  dismissed,  the  costs  of  the  bailiff  shall  be  retained  by 
him  out  of  the  amount  levied,  unless  the  judge  shall  otherwise 
direct.  The  plaintiff  then  brought  an  action  for  his  costs 
against  the  present  defendant,  who  had  taken  the  money  out 
of  court.  And  the  question  for  the  court  was,  whether  the 
plaintiff,  having  omitted  to  deduct  his  costs  out  of  the  sum 
levied,  could  sustain  an  action  for  them  against  the  defendant. 

H.  Mills  for  the  plaintiff.— -The  plaintiff  has  a  right  to  fees 
under  the  statute  of  Elizabeth,  and  may  bring  an  action  for 
them  :  and  the  right  to  deduct  them  does  not  take  away  that 
remedy.  By  the  118th  section  the  judge  may  make  such 
order  as  to  tne  costs  of  the  interpleader  as  to  him  shall  seem 
fit.  He  ordered  the  claimant  in  the  interpleader  to  pay  the 
costs  of  the  then  plaintiff.  The  costs  of  the  high  bailiff  are 
part  of  those  costs,  and  he  may  recover  them  from  him  by 
action.  [Maule,  J. — The  118th  section  does  not  impose  any 
duty  upon  the  high  bailiff,  he  may  take  out  an  interpleader 
summons  or  not,  as  he  chooses.]  The  145th  and  146tn  rules 
show  that  it  is  his  duty  to  do  so.  [Maule,  J. — They  do  not 
impose  on  him  any  duty.  Sect.  37  gives  the  bailiff  a  right  to 
fees  generally.  The  118th  section  speaks  ef  the  costs  of  in- 
terpleader, and  gives  the  judge  the  right  to  say  what  costs 
the  one  party  shall  pay  to  the  other ;  and  by  the  practice  of 
the  court  the  losing  party  pays  the  costs  oi  the  high  bailiff. 
The  officer  taxed  these  costs.  [Maule,  J. — Supposing  he 
might  have  brought  an  action  against  Mary  Collins.  Having 
paid  the  money  over  to  the  defendant,  can  he  bring  an  action 
against  her  ?]  He  earned  his  fees,  and  has  a  right  of  action 
for  them.  [Maule,  J. — Having  paid  the  money  over  to  the 
defendant,  under  what  head  of  money  paid  can  he  recover  it 
back  ?]    As  fees  to  which  he  is  entitled. 

Maule,  J. — They  are  not  fees  at  all,  but  costs  which  the 
judge  has  ordered  to  be  paid  by  Mary  Collins.  A  fee  means 
something  to  be  paid  by  one  person  to  another  for  something 
done  for  him.  But  this  would  be  a  fee  for  something  done  by 
the  plaintiff  as  a  duty  to  himself. 

Mellish,  for  the  defendant. — First,  the  defendant  is  not 
liable  to  pay  at  all.  By  the  118th  section  the  judge  may  order 
that  the  costs  should  be  paid,  or  that  thev  should  not  be  paid. 
He  lias  not  ordered  the  defendant  to  pay  tnem,  and  the  plamtiff 


cannot  have  them  from  him.  Secondly,  having  paid  the 
money  over,  he  cannot  recover  it  back,  llie  148th  rule  cannot 
give  any  such  ri^ht,  if  it  is  not  given  by  the  Act  itself.  [He 
was  stopped  by  the  court.] 

Jervis,  C.  J. — Assuming  for  the  purposes  of  the  argument 
that  the  high  bailiff  might  have  deaucted  his  costs  from  the 
proceeds  of  the  goods,  1  am  of  opmion  that  he,  having  omitted 
to  do  that,  and  having  paid  the  wnde  into  court,  and  not  havingf 
applied  to  the  judge  to  have  the  amount  of  his  costs  de- 
ducted, has  no  rignt  of  action  against  the  defendant.  Mr« 
Mills  says  the  costs  are  fees  to  which  he  had  a  right,  and 
that  that  right  is  not  taken  away  by  the  118th  section,  which 
authorises  the  high  bailiff  to  deduct  his  costs  from  the  pro^ 
ceeds.  But  they  are  not  fees  but  costs  of  doing  what  he  did 
in  executing  the  writ ;  and  on  that  ground  I  decide. 

Maule,  J.— Assuming  the  right  of  the  high  bailiff  to  deduct 
his  costs,  if  he  had  done  that  the  court  would  have  dealt  with 
the  residue.  He  has  not  done  so,  though  knowing  all  the 
circumstances  of  the  case.  He  has  not  applied  to  the  courts 
but  allowed  the  court  to  distribute  the  money  to  other  persObs } 
and  he  now  seeks  to  recover  his  costs  from  the  defenaant,  the 
plaintiff  in  the  original  suit.  This  does  not  come  under  any 
of  the  well  known  heads  of  money  had  and  received  to  the 
use  of  a  person,  nor  under  any  precedent  to  that  effect,  and 
he  cannot  say  that  there  was  any  implied  undertaking  making 
it  so.  These  costs  are  no  more  fees  than  they  are  rent  or 
interest  of  money.  It  appears  to  me  a  desi>erate  shift  to  set 
money,  to  which,  if  the  plaintifi'  had  once  a  right,  he  has  foft 
the  time  for  enforcing  it  go  by. 

Williams  and  Crowder,  JJ.  concurred. 

[The  7th  sec.  of  the  Division  Court  Extension  Act  is  taken 
from  the  118th  seq.  of  9  &  10  Vic,  and  is  in  substance  the 
same ;  and  the  54th  U.C.  Rule  corresponds  with  the  English 
Rule  148.  The  English  Rule  145  is  similar  to  the  U.C.  Rnle 
53.  The  English  Rules  146  and  147  were  unnecessary,  the 
matter  in  them  being  covered  by  the  provisions  in  our  statute* 
^Ed.  L.  /.] 


Taylor  v.  The  Crowlarb  Gas  Company.         Ncnf,  33, 1854* 


EX. 


County  Court^^orporation^^ostBn 


Q^cBre,  whether  the  County  Court  Ads  apply  to  corporation$  7 

M,  Chambers f  Q.C.  {Tapping  with  him)  moved  for  a  rule 
calhng  upon  the  defendants  to  shew  cause  why  the  master 
should  not  tax  the  costs  of  the  plaintiff  herein.  ^ 

This  was  an  action  brought  by  the  plaintiff  against  the 
above  company  to  recover  certain  fees,  &c.,  due  to  him  for 
services  to  the  company  before  and  after  registration.  The 
claim  of  the  plaintiff  was  for  i)22  Is.,  for  which  amount  he 
obtained  a  verdict ;  but,  in  consequence  of  part  of  his  demand 
being  for  conveyancing,  which  it  was  held  he  was  not  entitled 
to  recover  (see  23  L.  T.  Rep.  194  and  146),  his  damagee 
were  reduced  to  the  sum  of  £7  odd,  which  amount,  it  had 
Deen  contended,  did  not  entitle  him  to  his  costs,  inasmuch  ae 
he  should  have  sued  in  the  Co.  C. 

It  was  now  argued  that,  under  the  9  &  10  Vict.  c.  96,  s. 
128,  and  the  15  &  16  Vict.  c.  54,  s.  4,  the  plaintiff  was  entitled 
to  his  costs — first,  because  many  of  the  shareholders  resided 
more  than  twenty  miles  from  the  defendant ;  secondly,  be- 
cause the  cause  of  action  did  not  arise  wholly,  or  in  some 
material  point  within  the  jurisdiction  within  which  the  de- 
fendants dwelt  or  carried  on  their  business;  and  thirdly, 
because  the  cause  of  action  was  one  for  which  no  plaint  could 
have  been  brought  in  the  Co.  C.  [Pollock,  C.B. — ^The  share- 
holders are  not  the  defendants,  but  the  corporation ;  where  ie 
the  business  of  the  company  transacted  ?]  At  Crowland ;  but 
it  would  be  idle  to  sue  the  corporation  in  the  Co.  C. ;  for,  in 
the  event  of  there  being  no  effects,  the  plaintiff  woald  bn 
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unable  to  proceed  against  the  individual  shareholders  under 
the  7  &  8  Vict.  c.  110,  s.  66.  [Parke,  B.— It  is  a  preat 
question  whether  or  not  the  Co.  C.  Act  applies  to  corporations ; 
what  mode  of  service  is  there  ?  Alderson,  B. — It  is  certainly 
very  inconvenient  that  it  should  apply.]  Rule  nisi. 

[The  Division  Court  Act  (sec.  23)  gives  jurisdiction  "  for 
or  against  any  person  or  persons,  bodies  corporate  or  other- 
wise," but  contains  no  express  provision  as  to  the  motle  of 
service  on  a  Corporation : — the  Practice  of  the  Superior  Courts, 
then,  would  apply.  At  least,  in  a  late  case,  Lee  v.  Tlie  O. 
S.  and  Huron  R,  R.  Company^  in  the  First  Division  Court 
of  the  County  of  Simcoe,  Judge  Go  wan  is  understood  to  have 
said,  that  in  the  absence  of  any  provision  for  the  service  of 
Division  Court  process  on  Corporations,  he  thought  the  Sta- 
tutory provisions  regulating  service  of  process  of  the  Superior 

Courts  on  Corporations  might  be  resorted  to  in  aid* — Ed.  L  J".] 

«  I* 

(Ely  County  Court.) 

Sep.  1854. 

Sater  v.  Cole. 

Practice — Plea  puis  darrein  continuance. 

Action  for  assault.  The  case  had  been  ripe  for  trial  at  the 
preceding  court,  since  which  time  the  magistrates  had  dis- 
missed the  case,  with  a  certificate,  which  had  been  before 
them  before  the  entry  of  the  case  in  the  Co.  C,  although 
sought  to  be  withdrawn. 

The  defendant's  attorney  put  in  the  certificate  in  bar  of  the 
action. 

Baylor,  who  was  counsel  for  the  plaintiff,  argued  that  the 
putting  in  the  certificate  was  in  the  nature  of  a  plea  puis 
darrein  continuance,  which  could  not  be  pleaded  after  a  case 
was  ripe  for  trial,  but  adjourned  at  the  instance  of  the  de- 
fendant :  (Dowson  v  Levi,  4  B.  &  Aid.  249.)  A^in,  pleas 
puis  darrein  continuance  should  be  verified  by  affidavit. 

His  Honour  considered  the  certificate  a  bar,  and  thought 
the  verification  by  a  witness  to  the  signatures  was  sufiicieut. 

(Cambridge  County  Court.) 

Sep,  28,  1854. 
Evans  v.  Dyson. 

Set  off—Money  paid  and  received. 

Action  for  work  and  labour,  &c.  To  this  the  defendant 
pleaded  as  a  set-ofi*  that  the  plaintiff  had  received  £5  of  him 
to  teach  him  to  brew,  but  that  he  had  neglected  and  refused 
so  to  teach  him. 

The  attorney  for  the  plaintiff  urged  that  this  was  not  the 
subject  of  set-ofF,  there  bein^  no  "  mutual  debt." 

JSaylor,  counsel  for  the  defendant,  contended  that  the  set- 
off was  for  <<  money  had  and  received  to  the  defendant's  use," 
and  was  Uierefore  m  the  nature  of  a  debt^  and  liable  to  be 
set  off. 

His  Honour  considered  that  the  set-off  must  be  a  separate 
action. 

(Leeds  County  Court. — T.  H.  Marshall^  Judge.) 

Sept.  27, 1854. 
Rahsok  XT  AL.V.  York  and  North  Midland  Railway 

Company 

Carriage  of  Goods — Dispute   as^  to  charges — Costs  not 
allowed  where  judge  disagrees  with  the  verdict  of  jury. 

The  action  was  to  recover  a  certain  amount  which  it  was 
alleged  was  unfairly  overcharged  on  the  carriage  of  goods  for^ 
Jie  plaintiff.  A  jury  was  called.  The  facts  need  not  be^ 
stated  as  they  involve  no  question  of  importance,  but  the 
yxxty  returned  a  verdict  for  the  defendant.  On  being  applied 
to  for  costs,  the  Judge  said :  <M  am  not  satisfied  with  the 
verdict,  and  therefore  I  cannot  give  costs." 


[In  our  Courts  the  Judge  has  a  like  power  under  sec.  83. 
Stat.  13  &  14  Vic.  ch.  53,  and  we  are  aware  of  its  being  exer* 
cised  more  than  once  in  cases  where  a  perverse  verdict  was 
rendered  .^£<2.  L.J.] 


(Halifax  County  Court. — J.  Stansfield,  Judge.) 

Oct.  18,  1854. 
Rhodes  P.O.  v.  Hartley  and  others. 

Execution — Priority  of  landlord. 

A  landlord  is  not  entitled  to  a  priority  in  respect  of  rent  due 
over  a  creditor  who  has  issued  execution  in  a  Co.  C.judg" 
7nenty  unless  the  creditor  gives  notice  to  the  bailiff  as  pro^ 
vided  by  the  Co.  C.  Acts 

Tliis  was  an  action  brought  by  the  plaintiff  (hijjh  bailiff  of 
the  Co.  C),  against  John  Hartly,  constable,  James  Ore,  J. 
Robinson,  and  James  Howarth,  auctioneer,  Halifax,  for  a 
wrongful  conversion. 

Mr.  Rhodes  stated  that  he  was  under  the  necessity  of 
bringing  this  action  to  determine  the  right  of  landlords  to  a 
priority  of  rent.  The  circumstances  attending  this  case  wew* 
singular,  inasmuch  as  Mr.  Stocks  persevered  in  selling  the 
goods  taken,  he  iasistin^r  he  had  a  right  to  do  so.  As  high 
bailiff  of  that  court  he  (Mr.  Rhodes)  had  been  commanded  to 
levy  on  the  goods  of  one  William  Crowther,  at  ^orthowram, 
which  by  his  bailiffs  he  had  done,  and  left  the  goods  at  Mr. 
Woodhead's,  the  Shoulder  of  Mutton  Inn,  Northowram,  there 
to  remain  until  sent  for  for  the  purpose  of  selling.  He  subse- 
quently sent  for  the  same,  but  was  informed  that  Mr.  Stock's 
bailiff  had  sold  them.  He  immediately  informed  the  parties 
they  had  done  wrong,  and  must  pay  him  the  amount  of  exe- 
cutionr  They  refused — and  hence  the  action.  He  had  no 
ocpasion  to  iiuorm  his  Honour,  but  it  was  perhaps  necessary 
for  Mr.  Stocks  to  know,  that  that  rule  of  law  which  obliged 
the  sheriff  before  distraint  to  inquire  if  any  rent  was  due,  and 
if  due  to  pay  the  same  abefore  levy,  was  by  the  Co.  Courts 
Act  repealed,  and  in  its  stead  the  landlord  was  now  obliged 
to  give  notice  in  writing  to  the  bailiff  making  the  levy  tnat 
rent  was  due,  whereupon  the  bailiff  was  then  bound  to  distrain 
as  well  for  the  landlord's  claim  as  for  the  amount  of  execution  ; 
but  of  this  claim  neither  Mr.  Stocks  nor  his  a^ent  thought 
proper  to  give  the  requisite  notice,  and  when  he  informed  tUb 
tatter  that  they  ought  to  have  done  so,  he  replied  that  Mr. 
Stocks  had  told  them  differently. 

Stocks,  on  behslf  of  the  defendants,  stated  that  until  that 
moment  he  was  not  aware  but  that  the  same  rule  of  law  that 
was  applicable  to  the  sheriff  was  likewise  the  law  in  the  Co. 
C.  The  facts  were,  that  he  wanted  some  rent  of  Crowther, 
and  had  given  instructions  for  a  distraint  on  Crowther's  goods, 
which  the  defendants  made,  and  at  the  same  time  were  in- 
formed that  the  bailiffs  of  the  Co.  C.  had  previously  levied  on 
th*e  goods,  and  taken  them  to  the  Shoulder  of  Mutton,  which 
was  likewise  his  property ;  he  certainly  thought  that,  seeing 
the  goods  were  there  unsold,  and  that  rent  was  due  to  him, 
he  had  a  right  to  have  that  satisfied  first,  and  that  he  was 
under  no  obligation  to  give  notice. 

His  Honour,  in  giving  judgment,  said  the  verdict  must  be 
for  the  plaintiff.  It  was  quite  clear  that  a  different  rule  of 
law  prevailed  in  the  Co.  C.,  and  that  now  to  entitle  the  land- 
lord to  a  priority  it  nas  necessary,  in  the  language  of  the  Act, 
that  notice  in  writing  must  be  given  by  the  landlord  or  his 
agent  to  the  bailiff  making  the  levy  that  rent  is  due,  where- 
upon the  bailiff  is  then  bound  to  levy  as  well  for  the  landlord 
as  for  the  execution-creditor.  Such  notice  was  not  given ; 
therefore  the  judgment  of  the  court  must  be  for  the  pmintin 
for  the  amount  sought. 

[Sec.  6  of  Division  Court  Extension  Act  repeals  also  the 

statute  of  Anne,  and  is  the  same  in  substance  as  the  Imperial 

Act  9  &  10  Vic.  c.  95.— i;d.  L.  J.] 
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(Southwark  County  Court.— Geo,  Clive,  Judge.) 

Oct.  26,  1854. 
Lee  v.  The  Brighton  and  South  Coast  Railway  Company. 

Liability  of  a  Railtoay  Company  for  loss  by  the  abstraction 
of  money  from  a  parcel  in  transitu. 

This  was  an  action  brought  by  Mr.  Wm.  Lee,  the  chancery 
barrister,  to  recover  £3  lOs.,  abstracted  from  a  parcel  whilst 
in  the  possession  of  the  above  company. 

Denny,  the  barrister,  appeared  for  the  complainant;  the 
company  was  represented  by  their  solicitor,  Mr.  Faithful. 

From  the  evidence  of  Mr.  Lee  and  his  witnesses,  it  appeared 
that  on  the  27th  June,  he  (Mr.  Lee)  assisted  by  his  laundress, 
Mary  Sims,  made  up  a  parcel  in  a  blue  bag,  at  his  chambers 
in  Farrar's-buildings,  Temple,  and  addressed  it  to  *"  Mrs. 
Lee,  No.  101,  Lansdowne-pJace,  Brighton."  Amongst  the 
articles,  and  quite  in  the  centre  of  the  parcel,  was  a  package 
of  tea,  under  the  cord  of  which  a  letter,  containing  £3  10s. 
was  fixed*  The  parcel  was  given  to  Mr.  Lee's  clerk,  a  Mr. 
Jones,  who  had  not  seen  it  made  up,  and  who  was  also  not 
aware  of  what  it  contained,  to  be  taken  to  the  Brighton  Rail- 


the  afternoon.  When  it  arrived  at  its  destination,  and  opened 
by  Mrs.  Lee,  no  money  was  found,  although  every  other 
article  was  safe.  Mr.  Lee  subsequently  applied  to  the  com- 
pany about  the  matter,  but  was  so  evasively  answered  and 
put  off,  that  he  was  compelled  to  adopt  the  present  proceed- 
ings to  recover  his  money. 

Faithful  hoped  that  the  company  would  not  be  rendered 
liable  for  moneys  that  misht  have  been  abstracted  or  lost, 
previous  to  its  being  bookea  at  the  railway  office.  To  show 
that  it  could  not  have  been  abstracted  while  in  the  possession 
of  the  company,  he  would  call  the  manager  of  tne  parcel 
office,  a  most  trustworthy  man,  who  received  the  parcel,  and 
also  others  who  had  the  parcel  under  their  notice,  to  testify 
to  the  fact. 

The  first  witness,  George  Mitchell,  said — I  have  been 
manager  of  the  parcels  department  for  the  last  three  years, 
and  have  been  in  the  service  thirteen  years.  1  remember 
receiving  Mr.  Lee's  parcel  on  the  day  in  question,  about  three 
minutes  oefore  five  o'clock.  1  will  not  swear  to  the  exact 
time,  but  am  certain  that  it  had  not  been  booked  in  the  office 
fifteen  minutes  before  five  o'clock.  I  mention  the  former 
time  because  the  entry  of  Mr.  Lee's  parcel  is  made  after 
another  entry,  which  must  have  been  made  in  the  '<  Way- 
book"  at  that  time. 

By  the  Judge — Did  you  notice  the  parcel^  and  in  what 
condition  it  was  ? 

Witness.— Yes,  your  honour,  I  did,  it  was  quite  secure, 
and  I  entered  the  fact  in  the  book  at  the  time. 

The- guard  of  the  train  and  the  deiivery  porter  at  Brighton 
also  testified  that  from  its  being  taken  from  the  booking-office 
tmtil  its  delivery  at  Mrs.  Lee's  residence  at  Brighton,  no 
person  could  by  any  possibility  have  meddled  witn  it,  and 
that  it  was  in  the  same  state  as  when-  received.  They  more 
particularly  noticed  the  parcel  because  Mr.  Lee  was  in  the 
nabit  of  sending  in  sucn  a  way  weekly  for  above  four  years 
past. 

The  Judge  (to  Mrs.  Lee). — Did  you  notice  the  condition 
the  parcel  was  in  when  you  received  it  ? 

Mrs.  Lee. — ^Yes ;  I  remarked,  and  called  the  attention  of 
my  maid-servant  to  the  loose  and  slovenly  manner  in  which 
it  was  tied  and  sealed  up. 

The  Judge, — In~  this  case  1  must,  from  the  admission  of 
the  parcel-manager^  that  the  has  was  well  secured  when  he 
received  it^  decide  in  favour  of  me  complainant ;  but  I  must 


at  the  same  time  say  that,  considering  the  cheap  and  secure 
way  in  which  money  can  at  present  be  sent,  much  indiscre- 
tion has  been  used  in  transmitting  the  money  in  the  way  it 
was  sent. 
Denny, — Your  honour's  decision  includes  the  usual  costs  7 
The  Judge  — Considering  the  whole  matter,  I  cannot 
allow  auy  costs  but  what  has  been  incurred  for  witnesses. 


C.P. 


MONTHLY  REPERTORY. 

Notes  of  English  Case«. 

(Commencing  November,    1851.) 

COMMON    LAW. 

Baboneau  r.  Farrell. 


Nov,  4. 


Slander — Inuendo—  Words  not  actionable  per  se. 

The  declaration  stated — ^tliat  the  plaintiff  was  a  roanufac* 
turer  of  asphalte,  and  was  employed  to  lay  new  asphalte  in  a 
certain  court,  and  that  he  had  duly  performed  the  wxi^^  ;  yet 
the  defendant,  well  knowing  the  premises,  spoke,  &c.,'ilte8^ 
words :  "  The  old  materials  have  been  relaid  by  you  in  the 
asphalte  work  (describing  the  place)  and  I  have  seen  the 
work  done,"  thereby  meaning  that  the  plaintiff  had  been 
guilty  of  dishonesty  in  the  conduct  of  his  trade,  by  laying 
down  again  the  old  asphalte  materials  instead  of  tne  new, 
according  to  his  contract.  Plea :  Not  Guilty.  At  the  trial 
the  Judge  asked  the  jury,  "  Do  you  find  the  words  proved  ?" 
but  did  not  ask  them  if-  they  found  that  the  words  were  used 
in  the  sense  of  the  inuendo. 

Held,  that  he  was  right. 


C.P. 


Griffiths  v  Teetgen. 


Nov»4u 


Seduction — Plaintiffs  Servant. 

PlaintiiT's  daughter  went  to  assist  in  keeping  the  defend- 
ant's shop  during  the  temporary  absence  of  the  defendant's 
wife,  for  which  she  received  remuneration.  Whilst  there  she 
was  seduced  bv  defendant. 

Held,  that  there  was  nothmg  in  those  facts  inconsistent 
with  her  being  the  plaintifl's  servant  when  the  seduction  took 
place. 


EX. 


Atkinson  r.  Newton. 


Nov.S* 


Slander-'QMestionfor  Jury—Meaning  of  words  of  slander. 

At  the  trial  of  an  action  by  A.  against  B.  for  slander,  A. 
proved  the  words  used  to  be,  "  You're  a  thief,  and  robbed  J. 
C.  of  his  money,"  while  B.  proved  the  words  to  be,  "You've 
^t  J.  C.'s  brass."  The  fact  was,  J.  C.  had  lost  money,  and 
It  was  thought  A.  had  found  it. 

Held,  that  the  Judge  rightly  told  the  jury  they  were  to 
consider  whether  A.'s  version  or  B.'s  version  of  the  words 
used  was  correct,  and  if  they  believed  A.,  they  were  to  find 
a  verdict  for  him  ;  and  that  he  was  not  bonnd  to  tell  them 
that  the  finding  of  J.  C.'s  money  was  no  felony  in  itself,  and 
that,  if  they  were  of  opinion  that  B.  intended  not  to  impute  a 
felon V,  but  merely  the  circumstances  of  J.  C.'s  money  being 
found,  then  they  were  to  find  for  the  defendant. 


C.O.R. 


Regina  v.  Simpson. 


Nov.  11. 


Larceny—Stealing  from  the  person—!  Wm.  4  &  1  Vic.  c.  87, 

B.  o—Sererance  of  property. 

The  prosecutor  carried  his  watch  in  his  wsustcoat  pocket, 
the  cham  attached  passing  through  a  button-hole  of  the  waist- 
coat,  and  being  there  kept  from  slipping  through  by  a  watch 
key.  The  prisoner  took  tne  watch  out  of  the  pocket  and  diew 
the  chain  out  of  the  button-hole^  but  his  hand  being  seized^ 
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DIVISION    COURTS 


OFFICERS     AND    8UXTOr8« 


C  LEAKS. — Attachment  of  Debtor^ 8  Goods. 


CAUSJC8  OF  ACTION  CONCISELY  STATED. 
(Contmued  from  Pa^e  22.) 

10.  For  Rent. — For  (one  year's)  rent  of  a  certain  house, 
lands,  and  premises,  (known  as,  &c.)  by  this  deponent  (or 
the  said  A.  a,),  demised  to  the  said  C.  D.^  and  which  said 
(year's)  cent  is  now  dae  and  unpaid. 

11.  Stabling. — For  horse-*meat,  stabling,  and  attendance, 
provided  by  this  deponent  (or  the  said  A.  B.)>  at  the  said  C. 
jD.'s  request. 

1^  Keep  of  Cattle. — For  agisting  and  feeding  cattle  (or 
horses,  or  sheep,  &c.,)  by  this  deponent  (or  the  said  A.'^.), 
•t  the  said  C.  D.'s  request. 

13.  Work  and  Labour* — For  work  and  labour  done  and 

gsrformed  by  this  deponent  (or  the  said  A.  B.),  for  the  said 
.  1).  at  his  request, 

14.  Wurk  by  Servants^  ^. — For  work  and  labour  done 
imd  performed  by  this  deponent  (or  the  said  A.  B.),  and  his 
servants*  and  with  his  horses,  catlSi  and  carriages,  for  the 
iaid  C.  D.  at  his^equest. 

_  • 

15.  Work  and  Materials. — For  work  and  laboardone  and 
performed,  and  materials  provided  by  this  deponent  (or  the 
said  A.  B.),  for  the  said  C.  D,  at  his  request. 

16.  **Docioring.^^ — For  work  done  and  fdtendance  given 
by  thi8  deponent  (or  the  said  A.  B  ),  as  a  Surgeon  and  i^ysi- 
Qiaa,  ibr  toe  said  CD.  at  his  request ;  and  for  medicines  and 
other  necessary  things  furnished  by  this  deponent  (or  the  said 
A.  B.),  for  the  said  C.  D.  (and  his  family)  at  his  like  request. 

17.  "iSteAoo/tng'." — For  work,  care,  and  attendance  per- 
fbrined  and  bestowed  by  this  deponent  (or  the  said  A.  B.),  as 

a  Schoolmaster,  in  the  teaching  and  instructing  one , 

the  infant  son  of  the  said  C.  D.  (or  divers  persons  at  the 
request  of  the  said  C.  D.) 

18.  Wapes.-^'FoT  wages  due  and  payable  from  the  said 
CD.  to  this  deponent  (or  the  said  A.  B.),  for  this  deponent's 
(or  the  said  A,  B.'s)  services  as  the  hired  servant  (or  Cierk  for 
and)  of  %h(9  said  C.  D. 

IB.  Afefuw  Lent. — For  money  lent  by  this  deponent  (or 
the  said  4^.  B.),  to  the  said  C.  D. 

^.  Miousjf  Pouf.-^For  money  paid  by  this  daponent  {or 
th0,8aid  A*  »0f  to  the  eaid  C.  D. 


21.  Money  Received. — For  money  received  by  the  said 
C*  D.,  to  and  for  the  use  of  this  deponent  (or  the  said  A.  B.)* 

QsL  Aeemtnt  Stated. — ^For  money  found  to  )>e  due  from  the 
flsid  C.  D.  to  tlus  deponent  (or  the  said  A.  B.),  on  accoumts 
stfited  between  theaa. 

33.  iii|ere<f.— For  inteoest  upon  certain  money  due  from 
Uie  aaid  C.  D«  to  this  deponent  (or  the  said  A.  B.)  upon  a 
certain  mortgage,  kc.,  (or  as  the  case  may  be.) 

flL  payee  V.  Maker  of  Note. — For  money  due  on  a  prom- 
issory note  for  -r-*-  pounds  ma(ie  by  the  said  C.  D.,  payable 
to  this  deponent  (or  the  said  A.  B.),  at  a  day  now  past  (or  on 

demand>~ror  on  a  promissory  note  dated  the day  of 

■■      ■   ■»  A*h.  186    )  made  by  the  said  C.  D.,  whereby  he 

Sfoniis^d  to  pay  > ,  .  .j  montbi  After  fba  date  ibpiepf  to  this 
eponent  (or  the  sa^  A.  Bt)  ^  ocder,  thesum  of-«^poan4i 
for  value  recoivea.] 

7    .   . 


25.  Indorsee  or  Bearir  v.  Maker  of  iVWe.— For  i^oney 
due  to  this  deponent  (or  the  said  A.B.),  as  indorsee  (or  ak 
bearer)  of  a  promissory  noto  made  by  the  said  C.  D.,  for  the 

payment  of pounds  to  one  X.  Y.  or  order  (or  bearer) 

at  a  day  now  past,  and  by  the  said  X.  Y.  endorsed  (or  trans- 
ferred and  delivered)  to  this  deponent,  (or  the  said  A.  B.), 
which  said  promissory  note  is  now  overdue. 

26.  Indorsee  v.  Indorser  of  iVofe.— For  money  due  this 
deponent  (or  the  said  A.  B.)  as  indorsee  of  a  promissory  net^ 
made  by  one  X.X.,  ior  the  payment  of  —pounds  to  tha 
order  of  the  said  C.  D.  at  a  day  now  past,  and  by  the  said 
C.  D.  en  lorsed  to  this  deponent  (or  the  said  A.  B.),  and 
which  note  hath  been  refused  payment  by  the  said  X.X. 

f^.  Ona  Mortgage. — For  principal  and  interest  due  from 
the  said  C.  D.  to  this  deponent  (or  the  said  A.  B.),  upon  a 
certain  Indenture  of  Mortgage  dated  the  '  day  of  —I 

A.D.  18  ,  made  between  the  said  C.  D.  and  this  deponent 
(or  the  said  A.B.),  whereby  the  said  C.  D.  covenanted  to  pay 
the  sum  of  ■  pounds  and  interest  to  this  deponent  iar 

the  said  A.  B.),  at  a  day  now  past. 

28.  Upon  a  Deed  ^eneratty.— Upon  and  by  virtue  of  an 
Indenture  (or  articles  of  agreement)  dated  the  ■    ■         day  of 

,  A.D.  18    ,  and  made  between  the  said  C.  D.  and  this 

deponent  (or  the  said  A.  B.),  whereby  the  said  C.  D.  coven- 
anted to  pay  this  deponent  (or  the  said  A.  B.),  the  said  sum 
of pounds  at  a  day  now  past. 

29.  On  a  Bond^For  principal  and  interest  due  on  a  Bond 

dated  the day  of ,  A.D.  18    ,  and  made  by  th« 

said  C.  D.  to  this  deponent  (or  the  said  A.B*) 

30.  On  a  Judgment  ofQ.B.  or  CP.— Upon  and  by  virtue 

of  a  judgment  ofthe  Court 'of ,  lor  the  sum  of  r^ 

pounds,  recovered   by  this' deponent  (or  the  said  A.  B.),* 
against  the  said  C.  D.,  on  the '-  day  of —  A.D.  18  . 

31.  On  a  Division  Court  Jud^ment.-^V  port  and  by  virtue 
of  a  judgment  of  the Division  Court  of  Jhe  County  of 


whereby  this  deponent  (or  4he  said  A.  B.),  recovered 

againsV  the  said  C.  D. pounds  for  debt  (or  damages) 

and  costs. 

The  chatraeterin  which  the  Plaintiff  su€s.—Rel^> 
ring  16  Form  No.  22,  jdre  find  the  following  direc- 
tion :  "  if  the  Plaintiff  suea  in  a  special  charactcjr, 
"  as  executor  or  th^  like,  it  should  "be  stated  in  tlie 
"  affidavit  in  what  character  he  claims  the  debt.** 
The  subjoined  forms  are  givea  to  meet  lbi«  require- 
ment. 

CHARACTCa  IN  W^^CH  THE  PLAnVpFF  SUSS. 

32.  One  of  several  Partners. -^Is  justly  and  truly  indebted 

to  this 'deponent  and  one  T.  T.  in  the  sum  of pounds, 

for  (goods  sold  and  delivered)  by  this  deponent  and  the  said 
T.  T.  to  the  said  C.  D.  at  his  request. 

33.  Surviving  Partner.— Is  justly  and  tn^ly  ind^bf ed  to 
this  deponent  in  the  sjim  of- — — pounds  foi  (goofis sold'mM 
delivered)  by  this  deponent  and  one  T.  T.  since  dressed,  to 
the  said  C.  u.  at  his  request. 

34.  Husband  and  >fi/e.— Mary  B.,  wife  of  A.  B.,  of  &c., 
maketh  oath  and  saith  that  C.  D.,  of  &o.,  is  justly  and  fnihf 
indebted  to  the  said  A.  B.  and  this  deponent  in  the  SQm  nV 

pounds  Tor  (goods  sold  and  delivered)  b3r  this  deponent 

whilst  she  was  sola  and  unmarried,  to  the  said  C.  D.  at  his 
request. 

35.  Executor  or  Administrator.-- A.  B-f  of«tc„  Executor 
(or  Adminislrator)  of  L.  M.,  deceased,  maketh  oath  apd  saith 
that  C.  D.,of  &C.J  is  justly  and  truty  hidebled  to  this  deponent 
in  the  sum  of pound*  for  (goods  sdd  and  dslheredy 


a 


LAW    JOURNAL 


[MARCIt, 


■»Ji^ 


^m-^»v 


bj  the  said  testator  (or  intosute)  L.  M.,  in  his  life  time,  to  the 
■aid  C.  D.  at  his  request. 

'  ^  The  alterations  necessary  in  the  bodp  of  the  Affida- 
vit^ and  in  the  Jurat. — ^These  are  few,  confined 
chiefly  to  cases  where  the  party  is  allowed  by  law 
to  affirm,  and  where  the  deponent  is  a  person  who 
from  his  signature,  or  otherwise,  appears  to  be 
illiterate,  (See  Rule  46)  or  by  one  who  does  not 
understajxi  the  English  language. 

ALTERATIONS  IN  AFFIDAVir^  &C. 

36.  Affirmatvm  6y  Quaker,  ^.—-A.  B.  being  one  of  the 
people  called  QuakeKS  (or  Menonists,  &c.)  doth  solemnly 
affirm  that  C.  D.  of  &c.,  is  juslly  and  truly  indebted  to  this 

affirmant  in  the  sum  of ,  &c.,  (proceed  as  in  ordinary 

rnsea,  except,  instead  of  coiling  the  party  "deponent"  call 
him  "affirmant.") 

97.  Juwat  token  party  Utiteratt. 

Sworn  before  me,  at .,  in  the  County ' 


of -,this day  of ,A.D.  18    , 

and  I  certify  that  the  above  Affidavit  was 
lead  over  m  my  pvesenee  to  the  above 
.  named  A.  B.^  and  that  he  seemed  per* 
f€«tiy  to  understand  the  saizie,  and  wrote 
his  signature  (or  made  his  mark)  thereto 
in  my  presence 

Clerit,  fie. 

98.  Jurat  on  Affirmation  by  Quaker, 

Affirmed  before  me  at  ^  in  the  '^ 

County  of  -- — >  this  ►  day  of 


A.B. 


A.D.  18 


Clerk  &c. 


A.B. 


S9.  haerprtter^e  Oa/A.— "You  swear  that  you  have  (if 
mhtadjf  interpreted)  truly  inteipreted  thU  affidavit. to  the 
deponent,  and  that  you  will  truly  interpret  the  oath  to  be 
laken  by  him. — So  help  you  (Jod." 

(This  form  of  oath  does  not  app^r  in  the  affidavit^  but  is 
Terbally  administered  by  the  Clerk.) 

'  40*  Jurat  uher^'Oath  is  interpreted  to  deponefU. 

Sworn  Before  me  at ->  in  the  County ' 

of >  this day  of ,  A.D.  18  . 

by  the  deponeni  A.  B.,  ike  contents  of 

the  above  affidavit  having  been  first  read 

over  and  explained  to  him  in  the  (Gaelic)  \    A.  B. 

language  by  Y.  2.>  who  wa»  first  duly 

urom  io  interpret  Uie  same. 



ClerkSw^J 

We  have  nofw  gone  through  the  variations,  neces- 
»ary  in  the  Affidavit  for  Attachment,  to  meet  the 
6ict8  and  circun^tances  of  particular  cases^  and 
without  pretending  to  have  exhausted  the  subject, 
we  have  aimed  at  providing  a  form  suitable  to 
every  case  of  common  oocurrence  in  tlie  Division 
Courts. 


Baimffb. — Personal  service  of  S»mmons.-*-The 
proviso  in  the  24th  sec.  of  the  ]>ivision  Court  Act 
wakes  pfrso?tal  service  on  the  defendant  nece8?^aT>% 


where  the  amount  sued  for  exceeds  forty  shillings. 
Without  pausing  to  consider  how  fsu*  this  rule  re- 
garding personal  service  might  be  relaxed  with 
advantage  to  the  public,  let  us  look  at  the  subject 
itself  as  the  law  stands.  Information  as  to  what 
in  law.  amounts  to  a  personal  service  must  be  of 
value  to  Bailiffs,  who  have  to  combat  the  ingenuity 
of  *'  hard  cases,"  and  are  often  compelled  to  resort 
to  stratagems  of  all  kinds  to  make  personal  service 
where  defendants  are  "  bent  on  keeping  out  of  the 
way"  :  officers  suffer  not  a  little  in  this  respect,  for, 
like  every  one  else  in  this  country,  time  is  money 
to  them.  Before  speaking  of  "  services,**  a  hint 
may  not  be  amiss  touching  cases  where  parties 
keep  concealed  to  avoid  service  of  process^  and,  in 
consequence,  no  service  is  made.  If  in  such  cases 
bailiffs  made  plaintiffs  aware  of  the  fact^  and  of 
the  right  to  sue  out  an*  attachment,  under  the  64th 
section  of  the  Act,  parties  would  probably  avail 
themselves  of  the  right  and  attach  the  defendant's 
property.  One  ^or  two  such  cases  in  a  Division 
acted  on  in  this  way,  would  bring  home  knowledge 
to  the  parlies  and  the  public  that  evading  the  service 
of  a  Summons  does  not  operate  advaniageomslpfor  a 
debtor  ;  and  the  result  would  be  less  tJifficuIty  with 
"  personal  services.'* 

Although  the  due  service  of  the  summons  is  the 
very  found  ati^  of  the  Judge's  jurisdiction — and  by 
the  section  above  referred  to  that  service  must  be? 
personal  where  the  claim  exceeds  40b. — ^it  is  not 
absolutely  necessary  to  put  the  copy  of  the  summons 
into  the  corporal  possession  of  the  defendant ;  for 
whether  the  bailiff  touches  him  or  puts  it  into  his 
hand  is  immaterial  for  the  purposes  of  personal 
service  ;  it  is  sufficient  if  tlie  officer  sees  the  party^ 
or  speaks  with  him,  and  draws  his  attention  to  tlie 
summons  and  leaves  the  copy  for  him.  Thus, 
'Applying  the  principles  of  practice  in  the  Superior 
Courts,"  after  inf<»ining  a  defendant  of  the  natui^ 
of  the  process  and  tendering  a  copy,  he  refuses  to 
receive  it — ^then,  placing  it  on  his  perscm-— or  (brow- 
ing it  down  in  his  presence — or  leaving  it  at  hiaf 
house,  would  be  sufficient  personal  service.  Again^ 
if  a  defendant  locks  himself  in  a  house,  putting  the 
copy  through  the  crevice  of  a  door  to  lum-^-or,  if 
known  by  the  bailiff  to  be  secreted  in  a  hottsey 
leaving  the  ^opy  with  some  one  in  the  house  for 
him— or,  if  a  letter  ecwering  the  copy  of  the  sum* 
mons  be  by  some  means  given  to  the  defendaioft,  - 
and  it  can  be  shewn  tbet  he  look  out  the  oopy-.-or, 
if  left  with  some  one  for  him  and  it  is  proved  that 
it  came  to  his  notice  in  due  time — in  these,  and  in 
similar  cases,  strict  personal  service  may  be  die* 
pensed  with.  Should  the  defendant  appear  at  the 
Court  and  object  to  the  sufficiency  of  a  service,  but 
refuse  to  say  whether  or  not  the  copy  of  summoa». 
came  to  his  hands  before  the  time  of  service  hacL 
expir^,  it   is  probable  *  that,  with  other  circum- 


18S5.] 


LAW    JOURNAL 


Mta 


mm 


4* 

mammmmmr 


stances,  the  Judge  would  hold  it  to  be  sufficient 
proof  of  the  service,  and  equivalent  to  personal 
«ertice. 

The  object  of  the  summons  is  to  give  defendants 
timely  notice  of  the  action  and  claim  against  them, 
and  keeping  this  in  view  the  bailiff  should  do  all  in 
his  power  to  accomplish  that  object;  the  Judge 
will  determine,  on  the  facts  laid  before  him,  if  the 
requirements  of  the  Statute  have  been  sufficiently 
complied  with.  In  conclusion  we  would  observe 
that  bailiffs  must  each  ascertain  by  experience  what 
the  Judge  of  his  County  regards  as  a  due  service  of 
the  summons,  and  govern  himself  accordingly ;  for 
due  service  is  not  to  be  imderstood  in  the  sense 
absolutely  proved,  but  that  which  is  sufficient  to 
satisfy  the  mind  of'  the  Judge  that  the  process  has 
been  served. 


'J 


SUITORS. 


Abbitration. — Instructions  for  tlie  due  and  orderly 

holding  of 


usually  has  the  power  to'  decide ;  if  but  two,  and 
the  Rule  of  reference  provides  that  in  case  of  dis- 
agreement an  umpire  is  to  be  chosen,  the  choice  of 
such  third  party  should  be  the  result  ci  the  exercise 
t)f  a  sound  discretion.  The  appoi&lment  had  best 
be  in  writing,  and  endorsed  or  annexed  lo  the 
order  of  reference  ;  it  may  be  as  follows,  or  to  the 
like  effect : — • 


In  the 


Diviflion  Coart. 
County  of — 


^  (CONTIXUBD  FROM  PAGB  33.) 

t  I 

The  first  meeting  may  not  afford  time  to  enable  the 
arbitrators  to  get  through  with  all  the  evidence,  in 
which  case  they  can  adjourn  until  the  following 
dayr^t*^ing  care  to  inform  both  parties  thereof;  or 
the  absence  of  a  material  witness  may  form  the 
ground  for  postponing  a  meeting  for  several  days. 
In  the  latter  case  a  written  appointment  had 'better 
be  made  out  and  given  to  the  parties  as  above 
'  directed ;  and  indeed,  if  the  meeting  is  intended 
to  be  a  final  one,  it  would  be  well  to  state  the  fact 
in  the  appointment,  thus — ^^for  proceeding  an  and 
concluding  this  reference.^^  The  most  inexpensive 
and  best  reference  is  to  a  single  arbitrator,  but  if 
two  or  more  have  beep  appointed,  they  should  be 
together  when  the  parties  and  their  witnesses  are 
examined. 

After  all  the  evidence  on  both  sides  is  gone 
thfough,  the  arbitrators  consider  the  matter  and 
come  to  a  decision.  Of  the  principles  that  should 
guide  to  a  decision  we  do  not  intend  to  say  any- 
thing ;  for  although  it  is  considered  more  expedient 
.  to  respect  the  rales  of  evidence  and  law,  yet  the 
arbitrators,  being  constituted  by  the  parties  abso» 
lute  judges  both  of  law  and  fact,  may  make  their 
award  according  to  equity  and  good  conscience, 
vO'ithout  regard  to  the  strict  rules  of  law,  either  as 
respects  evidence  or  the  rigBts  of  the  parties.  We 
may,  however,  add,  that  arbitrators  must  be  toge- 
ther rightly  to  determine  a  matter,  and  that  their 
determination  should  be  the  result  of  judgment,  and 
not  settled  by  chance — as  drawing  lots  or  the  like. 
Should  there  be  three  arbitrators,    the  majority 


Between  A.  &.,  PlaintifiT, 
and 

€.  D.,  Defendants 
We  the  within  named  arbitratort  (or  '<  We  the  arbi<* 
trators  m  the  annexed  order  named")»  do  herel^ 
nominate  and  appoint  P.  P.,  of — ' — - — ,  the  third 
person  or  Umpire,  to  act  and  decide  aa  within  (or 
<<  by  the  said  order"),  dtrectwd. 
Dated  this day  of ,  A,D»  18    . 

^*  ^- 1  Arbltmtdrs. 

The  arbitrators  may,  immediately  after  entering 
on  the  reference,  and  before  disagreement,  appoint 
their  umpire,  and  this  is  recommended  as  the  better 
course,  for  there  is  generally  less  difficulty  in  con- 
curring in  a  judieioue  oheioe-befoie  disagreement 
than  after :  if  appointed  in  the  firbt  instance,  the 
umpire  could  be  present  and  hear  all  the  evidence, 
by  which  means  unnecessary  expense  would  be 
prevented. 

The  award  or  umpirage  must  be  made  within 
the  time  limited  by  the  order;  after  that  time 
expires,  the  arbitrators'  authority  is  at  an  end. 
The  award  must  be  in  accordance  with  the  powers 
conferred  by  the  onder  of  referetice;  it  must  be 
certain' — not  ambiguous  or  doubtful  in  its  lan«- 
guage-^and  final,  deciding  iix  terms  or  substance 
on  all  the  matters  referred.  No  set  form  of  word9 
is  essential  to  the  validity  of  an  award,  but  the 
'^  General  Rules,  &c.,  for  Division  Courts"  contain 
a  form  ^hich  should  in  all  cases  be  used  to  avoid 
objections.  The  award  may  be  endorsed  on  the 
order,  (this  is  the  best  course)  or  annexed  to  it,  or 
be  on  separate  paper.  In  order  to  further  assist, 
we  give  the  general  form  of  award  (Form  26) : —   * 

FmiM  or  AwARt>. — Where  all  coitt  art  in  the  diterttumof 
arbitrators f  tpho  award  in  favor  of  the  plaintijffor  s 
certain  sum^  and  that  the  defendant  $mU  pay  all  tk4 
costs — (Jo  be  endorsed  on  the  order *) 

After  hearing  and  considering  the  proofs  laid  before  tis  in 
the  matter  of  the  within  reference,  and  in  full  determination 
of  the  matters  to  us  referred,  we  do  award  that  the  within 
named  A.  B.  (the  plaintiff)  is  entitled  to  recover  from  the 
within  named  C.  D.  (thedefendant)  the  sum  of  — ->  together 
with  the  costs  of  this  suit,  and  also  the  sum  of  ,  the  coats 
of  this  reference,  and  that  the  same  shall  be  paid  by  the  said 
C.  D  within  (ten)  days,  and  that  judgment^be  entered  in  the 
within  mentioned  cause  accordingly. 

Dated  this  —  day  of ,  A.D.  18    . 

2;  2;  I  Aibitratora. 

To  simplify  proof  of  the  execfQtkm  of  the  award,: 
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it  ^nrouki  be  well  to  h^Ve  a  subscribing  witness  I  cedure,  but  provides  also  a  complete  set  of  forms 
thcieto,  or  at  least  that  the  arbitrators  should  sign  applicable  to  the  several  stages  of  a  summary  con- 

■ "     *  "     viction.^*>    It  may  be  observed,  the  provisions  of 

the  16  Vic.  c.  178  will  in  general  regulate  all  pro- 
ceedings which  partake  of  a  criminal  character- 


in  tire  pireaeface  of  some  one  who  could  afterwards 
swear  to  the  affidavit  of  execution  ;  and  if  there  be 
two  or  more  arbitrators  they  should  sign  in  the* 
piteence  of  each  other* 

Afa  av^arct  is  said  to  be  mxide  as  soon  as  it  has 
been  signed  by  the  arbitrators  or  umpire,  and  to  be 
publish^  as  soon  as  the  arbitrators  or  timpire 
apprize  the  parties  that  it  is  ready  to  be  delivered - 
The  moment  an  award  is  made  and  published,  the 
arbitrators,  or  umpire,  ^upe  powerless,  and  cannot 
afterwards  altfer  it.  When  the  award  is  made,  the 
arbitrator*  or  umpire  should  notify  the  parties  that 
Sf  is  ready  for  delivery,  and  it  should  be  delivered 
to  the  party  in  whose  favour  it  is  on  his  paying  the 
arbitrators  their  reas6nafol«  charges  for  acting  on 
the  refereSQi;^.  in  conclusion,  we  again  remind  the 
parties  inteifested  in  a  reference  that  if  the  time 
Withiii  which  fth  award  is  to  be  made,  According 
tb  th<t  tfenhs  of  the  order  of  reference,  is  allowed  to 
palKs^  no  awdbrd  can  be  legally  made. 


OM  TH£  bUTlCS  OF  MAGISTRATES. 
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flArViNo  briefly  noticed  some  general  Voles  in 
referents  \o  the  law  of  summary  conviction,  e^)e- 
cially  as  relates  to  the  person  before  whom,  within 
what  time,  and  in  what  locality,  complaints  should 
be.  laid,  we  now  come  to  details  of  the  proceedings 
before  magistrates  in  their  judicial  capacity. 

Before  the  parsing  of  the  16  Victoria,  cap.  178, 
there  Was,  we  may  say,  no  genetal^  stattitory  pro- 
viiiott,  fegulatitig  the  course  of  proceedings  in 
summaiy  convictions  before  magistrates,  and  no 
uniform  jiractice  prevailed.^*'^  This  defect  was 
pemedied  by  that  statute  which  traces  out  and 
defines  the  pfocedtlre  very  fully ;  thus  giving  con- 
fldencfe  to  tnagistrates  in  the  discharge  of  their 
multiform  duties,  and  secuYing  their  deeisiohs 
Hgainst  reversals  on  technical  grounds  ;  for  the  act 

not  only  makes  ample  provision  for  regulating  pro- 

■)   .. — ,     .      ..   .., —    ■  — .^_ 

(e)The  single  envctmem  on  ih«  fubjeM  was  2  Win.  IV.  c.  4.  Each  panicalar 
statute  oonferring  power  on  magfKirates  to  deteiroine  sammarily,  coutaiued^ 
fts  a  spanftm]  tfaing^^  a  suitable  ibrm  orconvictioii  for  their  guidance ;  the  2  Wm. 
4^  c.  4,  gave  a  (teHtftd  form  of  convicti9U  for  all  cases,  Jn  which  the  Legislature 
had  uot<  provided  a  special  form,  to  be  filled  up.  and  used,  as  clrcnmstanccs 
re<iuir9d.  This  statute  aL^  made  one  Justice  competent  to  receive  the  mfomi- 
alion, — even  in  those  cbacs  in  which  the  conviction  was  required  to  be  by  two 
justices  at  least, — and  fUsa  \p  isstie  a  watraut  to  enforce  a  couv iction  mude  by 
two  or  more  Justices,  ^d  contained  other  minor  provisions  which  ne^d  not  be 
nien^  to.  At  best  it  1*88  M  Utile  assistance  to  nrajpstrateS}  and  the  constant 
•ddinonk  Tb  '(Heir  d^ti^  a)dki  the  iiioumerable  diffieolties  in  practioe  which 
•bstmeted  them,  presented  considerations  to  the  Legisbuure,  which  iffoduoed 
mmfunrnfi^i^  tft  ^WnmAifm  gf  i<tTamh  were  wtdM^-^vaB.,  the  UVio.'c. 


where  the  Justice  has  the  power  of  summa^  pun- 
ishment by  fine  and  imprisonment,  or  by  enforcing 
compensation  for  the  injury — ^while  in  matters  of  a 
civil  nature, — as  those  springing  out  of  contract — 
the  proceedings,  it  is  apprehended,  will  be  regu- 
lated by  the  particular  act  which  gives  the  juris- 
diction to  magistrates.  These  sketches,  unless 
otherwise^  mentioned,  are  to  be  considered  as 
treating  of  the  former  branch  of  cases — ^those  par-« 
taking  of  a  criminal  character. 

For  some  of  the  injuries  whicb  maybe  made  the 
subject  of  a  summary  proceeding  before  magistrates, 
the  law  allows  a  proceeding  by  Indictment,  and 
gives  also  a  remedy  by  civil  action  for  the  injury  sus- 
tained* Thus,  in  cases  of  assault  and  battery,  the 
party  may  bring  a  civil  action,  prefer  an  indictment, 
or  proceed  imder  the  law  for  summary  conviction. 
The  choice  of  remedy  for  injury  or  injustice  is 
therefore  often  important,  at  least  in  respect  to 
proceedings  before  magistrates  as  judges  to  con- 
vict— for  in  some  of  the  statutes  giving  this  power, 
there  is  a  provision  that  the  magistrate's  conviction 
shall  conclude  the  matter,^*)  and  his  certificate 
thereof  is  a  complete  bar  to  the  adoption  of  any 
other  proceiedings  for  the  same  injury .W  In  favot 
of  the  adoption  of  a  eomplaint  before  magistrates 
with  a  view  to  a  summary  conviction,  may  be 
urged-^hat  the  party  aggrieved  can,  in  most 
cases,  be  a  witness  on  his  own  behalf,— and  that 
the  proceeding  is  speedy  avd  inexpensive^')  On  the 
other  hand,  if  the  injury  is  of  magnitude,  and  caUing 
for  damages  and  compensation  is  the  party's  midm 
object,  the  civil  action  for  damages  is  the  stdtaUe 
remedy — and  the  indictment  will  not  have  the  e£kct 
of  depriving  the  injured  person  of  his  right  to  recover 
damages  as  a  conviction  before  a  magistrate  woold. 

Magistrates  will  do  well  to  inform  con^plainahts 
on  this  head,  or  at  least  make  them  award  thai  the 
summary  proceedings  will  be  a  bar  to  a  civil  aetioiL 
to  recover  damages  for  the  injury  sustained. 

m.  <  >  "  '    ■  I       ■■  ■         ..     -     ■-..     ■  ...  :  ■III! 

(6)The  16  Vic.  c.  178,  was  introduced  by  the  Hon.  Mr.  Jvstice  Richards,  when 
Attorney-General— k  is  aAer the  model  orthe  English  Act,  bat  in  taoiy  respette 
altered  and  improved,  which  will  be  seen  as  we  proceed  with  nor  subject.  We 
fear,  howevt^r,  that  one  chinse  in  particular,  the  8tst,  ma^  create  some  dilft- 
cttlty  m  consttitctidn :  and  until  iu  scope  is  settled  by  iodiciel  constrvetion,  itill 
dimmish  to  us  the  value  of  decisions  on  the  Knghsh  Act.— If  th'e  Acts  intended 
to  be  repealed  had  been  specified,  this  diificalty  inight  have  been  avoided. 

(c)a1ie  4  &  6  Vic.  c.  30,  sec.  «l,  and  4  ft  6  Vie.  c  98,  84c.  i8,  ftr  axttqple* 

(^denerally  so  by  the  particular  enactment,  and  bee  &.  itt.  RDMnion,  tS'Ad^ 
&  £U.  972— Sktise  rs.  Davis,  10  Adjit  £11.  «36. 

(«)The  U.'C.  Division  Courts  Extension  Act  of  18ff3,  enlarges  the  jnrisdietion 
of  these  Courta  so  as  to  embrace  all  personal  actions  fsubgect  to  the  nXnippSdA 
in  Die  1st  sec.)  whan  the  damages  do  not  exceed  SlO.  In  these  Coortcthe 
plaintilfmay  be  examined  as  a  wltneM  on  his  own  behalf  at  the  instance  orake 
Jttdl^k^— aad  the  proceedings  ar4  almple  and  inexivnaive.  W>po,  thai«4vB« 
themaJicipus  injury  oompiained  of  does  not  involve  a  loss  beyoiid  t4n  f»6iindL 
md  the  eomplaiiAnit*s  chief  otmet  is  eompematloh  the  tha  giievdo^  ne  4Mn 
Meh,1iia  tftmv  before  the  ,Piviaie<i  Coorta,  whale  there  i&  power  to  awwd 
hiln  foinpeneation  in  the  Blkp«  afitefahyes. 
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In  fi^aking  of  matters  previous  to  information, 
the  duty  of  a  magistrate  to  act  as  a  peace-maker 
may  not  be  omitted. 

When  men^s  passions  are  strongly  moved^-hot 
with  resentment  at  some  trifling  injury,  they  rush 
to  a  magistrate,  and  tender  information  more  to 
gratify  their  vindictive  feelings  than  for  redress  of 
any  real  grievance. 

It  is  strongly  urged  on  magistrates  to  be  dautious 
in  lending  a  too  ready  ear  to  complaints  of  a  trifling 
nature,  or  yielding  at  once  to  the  solicitations  of 
passion  for  prompt  and  severe  legal  measures 
against  an  adversary. 

A  composing,  pacific  spirit,  should  characterise 
a  magistrate  ;  without  it,  tl!e  full  and  salutary  effect 
bf  his  office  caimot  be  produced.^/) 

We  shall  now  proceed  to  consider  the  proceed- 
ings in  th^  order  in  which  they  occur. 

^The  Information  or  Complaint: — the  Summons  or 
Warrant : — the  Hearing  or  Trial : — the  Conviction 
or  Judgment: — and  Ike  Proceedings  subsequent  to 
Conviction;  ranging  minor  and  collateral  matters 
as  they  may  appropriately  fall  under  these  general 
heads.  First,  then,  of  The  Information  or  Com- 
plaint* 

(to  be  coMiarKO.) 


ON  THE  DUTIES  OF  CORONERS. 


(BT    A    B  ARRISTXR-A  T-X.  AW.) 

» 

Ft^rthe  '^  Law  Joumal.^^ 

Bbfork  proceieding  to  notice  the  duties  pertain- 
ing to  doroners,  it  may  not  be  uninteresting  to  give 
af  slight  sketch  of  an  omee,  which,  honourable  from 
its  antiquity,  can  be  traced  back  to  the  wisdom  of 
our  Saxon  ancestora.  The  Coroner  (from  the  Latin 
Coronator)  is  so  called  ^^because  he  hath  principally 
to  do  witb*  pleas  of  the  Crown,  or  such  wherein 
the  Sovereign  is  more  immediately  concerned." 
According  to  Lord  Hale,  the  Chief  Justice  of  the 
Queen's  Bench  is,  virtute  officii^  the  Chief  .Coroner 
of  England,  and  may,  if  so  disposed,  act  in  that 
capacity  in  any  part  of  the  Kingdom.<°>  Long  ante- 
rior to  the  Norman  Conquest,  Coroners,  together 
with  Sheriffs,  Magistrates,  and  the  subordinate 
officers  of  the  peace,  were  elected  by  the  people ; 

•"    ■       -  ■■  ■        I  I  ■  I  II      ..    ■■         I  I.  n  ■      .1  .  .  ■   »        ■ 

{f)Amon%  the  various  ways  in  which  his  office  eimUes  a  niagistmte  to  promote 
the  hn>|Mues8  of  roailkind,  he  is  employed  in  a  manner  noi  uuly  the  most  satis- 
Aictoiy  to  hiilMelf  hat  perhaps  the  most  tisefnl  to  others, -when  he  acts  as  a 
peace-idaker ;  when  he  removfts  secret  imimoailiefl ;  ^iHs  an  end  to  open 
qoarrels ;  composes  differences ;  prevents  embryo  law-suits ;  unites  the  jarring 
memhers  of  the  same  family,  and  preserves  a  general  peace  and  humony  in 
bis  neighbourhood. — Gitborne — Heatheote, 

The  principle  on  which  a  certain  Arabian  magistrate  acted,  is  sonntf  to  the 
cora  •*■"  ^ 

A  suitor  canoe  to  him  to  •  tpw^nog  Masioaaskiiiig  for  relief;  he  vru  pox  />fl 
from  day  to  day :  at  IriHt  he  came  coolly,  told  hia  case  without  passion,  and  im- 
madiataW  vm^oM  jiviica  to,  the^mafiatrate  saying,  I  refused  to  hear  jon 
belbre ;  i  -timu  ^  rclyim  %hftt  van«iid,  becaute  you  wtre  Intoxicated  with 
■iif er«4he  no^  daogsitnit  of  «U  intocicationtf. 


and  there  still  exists  the  writ^at  common  law  de 
coronatore  eligendo^  in  which  the  Sheriflf  is  com- 
manded that  be  cause  to  be  elected,  by  the  Free* 
holders  of  his  County,  some  fit  and  proper  person 
to  fill  the  office  of  Coroner.  There  are  various 
exceptions,  however,  to  this  mode  of  appointment^ 
which  it  were  unnecessary  here  to  do  more  than 
allude  to,  such  as  the  power  of  appointment  vested 
in  the  Sovereign  by  stat;  28,  Edw.  IIL  ch.  6,  and 
Ihe  privileges  conferred  by  charter  on  certain  bodies 
corporate.  The  statute  of  3,  Edw.  1.  ch.  10,  res- 
tricted the  selection  to  a  particular  class,  and 
enacted  that  none  but  "lawful  and  discreet  Knights" 
should  be  chosen ;  and  it  will  amuse  our  readers 
not  a  little  to  leam  that  an  instance  is  recorded,  in 
the  reign  of  Edward  III.  of  a  Coroner  being  removed 
from  his  office  for  no  other  reason  than  that  he  was 
a  Merchant !  That  the  office  was  held  in  very  high 
repute  in  Chaucer's  time  (about  A-D.  1400),  maybe 
inferred  from  his  quaint  description  of  the  "Frank-. 
lein,"  in  the  Canterbury  Tales : — 

At  Sessions  ther  was  he  lord  and  sire, 

Ful  often  time  he  was  Knight  of  the  shire. 
•  •  ^        '^       ¥  • 

A  Shereve  hadde  he  ben,  and  a  Coronour^ 
Was  no  wher  swiche  a  worthy  yayaaour. 

For  a  long  time  the  office  was  purely  honoraiy, 
the  statute  of  S,-*  Edw.  I.  ch.  10,  expressly  forbidding 
Coroners  to  take  rewftrd  for  their  services,  under 
penalty  of  a  heavy  forfeiture  to  the  Crown ;  nor 
was  it  until  the  reign  of  Henry  VII.  that  fees  were 
made  payable  by  Statute.  The  Coroner's  appoint- 
ment is  tor  life,  "but  he  may  be  removed  by  being 
made  Sheriff,  which  is  an  office  incompatible  with 
the  other,  or  by  the  writ  de  coronatore  exonerando 
for  a  cause  to  be  therein  assigned,  •as  {hat  he  is 
engaged  in  other  business,  is  incapacitated  by 
years  or  siclaiess,  hath  not  a  sufficient  estate  in  the 
county,  or  lives  in  an  inconvenient  part  of  it :  and  by 
the  Stat.  25,  Geo.  II.  ch.  29,  extortion,  neglect,  or 
misbehaviour,  are  also  made  causes  of  removal.''^*) 

Coroners  in  this  country  receive  their  appoint- 
ment from  the  Govemor-Genetal,  by  commission 
under  the  seal  of  the  Province — ^two  or  more  being 
commissioned  for  each  Coimty,  according  to  its 
extent  and  population,  and  others  from  time  to 
time  associated«is  the  public  necessities  demand.^') 
The  Provincial  enactments  bearing  upon  the  o&te 
are  the  4th  and  6th  Vic.  ch.  24,  and  the  13th  and 
14th  Vic,  ch.  66,  but  very  many  o(  the  duties  will 
be  found  in  the  Imperial  Acts  of  S  Edw.  I.  ch.  10 ; 
4  Edw.  I.  Stat.  2  ;  14  Edw.  III.  slat.  1,  ch.  8 ;  -28 
Edw.  III.  ch.  6  ;  3  Hen.  VII.  ch.  1 ;  1  &  2  P.  &  M. 
ch.  13 ;  and  25  Geo.  II.  ch.  29. 


■^^IB 


(a)  it  Hale,  68. 

(6)  8  Steph.  Com.  S9. 

(c)  There  aeema,  however,  to  be  no  settled  rule  onthaaulqeet,  tarwrntain 
Suncoc— one  of  the  largest  Counties  in  the  Upper  Province— there  ar«  not 
more  ihfen  «ome  half  dozen  Coroneni ;  in  Hakon,  which  is  not  hulf  Mb 'Sin, 
thera  ve  Ekvmt   (See  OnstmtX  Sfttfc  Febnmn%) 
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We  will  now  enter  upon  our  examination  of  the 
judicial  and  ministerial  powers  of  Coroners,  and, 
for  greater  convenience,  will  divide  the  subject  into 
Six  distinct  heads,  with  minor  divisions  and  sub- 
heads for  each,  viz. : — I.  The  power  and  duty  of 
Coroners  in  relation  to  Inquests ;  II.  Proceedings 
in  relation  to  Inquests;  III.  Appearances  to  be  noted 
in  relation  to  the  body ;  IV.  Ministerial  duties  of 
Coroners ;  V.  Coroners'  Fees ;  VL  Punishment  for 
dereliction  of  duty. 

(to  bx  coxtixusd.) 


U.  C.  REPORTS. 


GENERAL     LAW 


In  the  Matter  of  Greystock  and  The  Municipality  op 

Otonabee. 

a 

{Reported  bjf  C.  RMnMn^  Bsq.j  Barristef'-at-Lato.) 

By-Jauf — Tkvern  licenses — Sale  of  spirituous  liquors — Imprisonment  on  failure  to 
'  payjitu. 

Tlie  Municipality  o^  Otoiiabee  pa8sed  a  by-law  oa  the  25th  of  March,  1864, 
enacting: 


intuous 
ast. 


treasurer  that  they  had  depoailed  a  bond  with  aach  treesureri 
made  in  favor  of  tne  reeve  and  his  auoceasorA,  approved  by 
the  councillors  of  the  ward  in  which  such  tavern  U  situated, 
binding  him  in  £50,  with  two  sufficient  sureties  in  £25  each, 
to  abide  by  all  the  by-laws  of  the  township  council  for  the 
regulation. of  such  houses. 

The  fourth  section  provided  that  all  tavern-keepers  obtain- 
ing license  under  this  by-law,  should  shut  up  their  bar  and 
bar-room  at  10  o'clock,  P.M.,  and  keep  it  closed  on  the 
Sabbath  day,  and  should  not  ^ive  or  sell  any  &uch  liquors  to 
a  person  in  a  state  of  intoxication. 

The  sixth  section  provided,  that  persons  wilfully  neglecting, 
refusing,  or  failing  to  comply  with  all  the  requirementa,  or 
violating  any  of  the  provisions  of  the  preceding  clauses  of  this 
by-law ;  or  who  should  sell  by  retail,  without  such  license^ 
directly  or  indirectly,  any  spirituous  or  fermented  liquors ; 
should  be  liable,  on  conviction  before  any  magistrate  having 
jurisdiction  within  the  muni^pahty,  on  the  oath  of  one  com* 
petent  witness,  other  than  the  informer,  to  a  fine  of  £5,  or, 
failing  to  pay  the  same,  to  twenty  days'  imprisonment. 

The  ninth  section  provided  that  there  sheuld  be  one  shop 
license,  and  no  more,  ff ranted  within  the  said  munioipalityy 
and  that  such  license  should  be  granted  to  one  of  the  store 
keepers  in  the  villa^re  of  Keene,  and  that  the  payment  for 

such  license  should  be  one  pound. 

• 

It  was  sworn  by  the  applicant  that  he  was  a  resident  free- 
holder of  the  township  oi  Otonabee :  that  he  was  then  keepioe 
and  had  kept  a  tavern  there  for  three  years  past ;  that  thie 
by-law  was  not  in  any  manner  submitted  to  the  electors  ibr 
their  consideration ;  that  in  the  township  of  Otonabee  there 
«,^..o..., ^ ^  ^ ,--^ « -.-. ^.    were  about  four  thousand  inhabitants ;  that  Peteftjorough 

made  ill  favor  of  the  reeve  and  his  Bacces^r::!,  approved  by  the  councillors  or  East,  mentioned  in  the  bv-law,   is  sitUated  in  the  UOrth-West 

corner  of  the  township,  at  the  distance  of  seven  miles  from 
his,  the  deponent's  residence ;  and  that  his  tavern  possessed 
all  the  accommodation  required  by  the  by-law. 

An  affidavit  was  filed  in  answer  to  this  application,  made 
by  the  reeve  of  the  township,  in  which  he  swore  that  this 
by-law  was  passed  by  the  municipality  in  consequence  of  two 
hundred  ai|d  forty-four  municipal  electorsi  together  with  a 
large  number  of  other  resident  inhabitants,  having  expressed 
themselves  in  favor  of  limiting  or  prohibiting  the  sale' of 
spirituous  liquors  as  much  as  possible ;  that  the  whole  number 
of  electors  was  four  hundred  and  eighty-nine ;  that  at  the 
municipal  elections  for  1854,  three  out  ox  the  five  councillors 
were  returned  upon  the  test  of  their  being  in  favor  of  such 
prohibition,  and  with  the  understanding  that  they  woald 
support  such  a  measure. 

That  under  those  ciroumstances  the  Council,  in  what  they 
considered  a  reasonable  exercise  of  the  discretion  vested  in 
them,  passed  this  by-law,  leaving  one  taveiii  to  be  licensed 
in  Peterborough  East,  that  being  the  most  thickly  populated 
and  the  most  business  part  of  the  township  ;  and  limiting  the 
shop  licenses  to  one,  m  the  village  of  ^eene,  there  having 
been  none,  within  the  knowledge  of  the  deponent,  taken  out  * 
for  several  years  past  for  any  other  place  in  the  township ; 
f  hat  there  were  two  temperance  houses  licensed  in  the  village 
of  Keene,  and  one  in  Peterborough  East ;  and  that  the  by-law 
now  in  question  had  been  amended  by  one  passed  trntht  2dth 
of  September y  1854,  of  which  a  copy  duly  verified  was 
annexed  to  his  affidavit. 

This  by-law  provided  that  all  fines  imposed  by  the  by-law 
now  moved  agamst,  chap.  97,  might,  at  me  discretion  and  by 
the  order  of  the  convicting  justice,  be  recovered  by  digress 
and  sale  of  the  goods  of  the  offender. 

Leith  shewed  cause. 

The  statutes  referred  to  are  noticed  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 
We  are  of  opinion  that,  so  far  its  regards  the  first  section  of 


1,  That  there  should  lie  a  liceiiae  i."sued  for  one  inn  only  where  api 
liquors  should  he  sold,  and  that  such  iiui  should  be  in  Peterborough  £ 

2.  That  persons  applying^  for  a  licence  to  keep  ifuch  uu\  should  pmduce  a  certifi- 
cate from  four  municipal  electora,  resitliiii|^  in  the  locality  where  6uch  hou:»e 
was  to  be  kept,  of  his  honesty  and  good  moral  character,  aiul  a  certificate 
from  the  township  treasurer  tliat  he  hail  *lepQ»ited  a  bond  with  such  tiea^urer, 
maidc  in  favor  of  the  reeve  and  his  succes^r::!,  approved  by  the  council! 
the  ward  in  which  such  tavern  shouki  be  Ktiuated,  binding  him  in  £00.  with 
two  sufficient  sureties  m  X26  each,  to  abide  by  all  the  by  •laws  of  the  towniihip 
council  for  the  regulation  of  such  houses. 

4.  That  all  tavern  keepers  obtaining  license  under  this  by-law  should  shut  up 
their  b«r  and  liar-foom  at  10  p.m.,  and  keep  it  closed  on  Sunday,  and  should 
not  give  or  sell  liquors  to  any  person  ui  a  state  of  intoxication. 

6.  Tliat  persons  wilfully  neglecting,  refusing,  or  failing  to  comply  Mrith  the 
proirisions  of  the  preceding  clauses  of  this  by-law,  or  selliiw  by  retail  without 
license,  should  be  liable  to  a  fine  of  £6,  or /aSing  to  pay  the 


should  be  liable  to  a  fine  of  £6. 
days'  iroprisoument. 

ft  That  Uiere  should  be  one  shop  license,  and  no  more 


same^  to  twenty 


ited  within  the 


grani 
«iid  municioahty,  and  that  such  license  should  be  gninted  to  one  of  the  store 
keepers  in  tne  village  of  Keene. 

Tlie  reeve  of  the  township  swore  that  the  by-law  was  paseed  because  244  out 
of  the  469  electors  had  expressed  tliemselves  in  favor  of  Uiniiinjg  as  much  as 
possible  the  sale  of  spirituous  liquors ;  and  that,  at  the  last  election,  three  out 
of  the  five  were  returned  on  the  understanding  that  they  would  support  such  a 
measure. 

HreU,  that  these  facts  could  not  aifect  the  question ;  that  the  first  and  nuith  sec- 
tions of  the  bv-law,  and  so  much  of  the  sixth  as  related  to  imprisonment  of 
offenders  fiiiea  on  failure  to  pay,  must  be  quashed  ;  and  that  tlie  second  and 
.  fourth  seetioua  were  good.  [Q.  B.  MIch'aTenn,  18  Vic] 

Eccles  obtained  a  rule  on  the  Municipal  Council  of  the 
Township  of  Otonabee,  to  shew  cause  why  the  first,  second, 
fourth,  sixth,  and  ninth  sections  of  their  by-law  No.  97,  should 
not  be  set  aside  and  rescinded^  with  costs  to  be  paid  by  the 

rtiunicipdity. 

« 

The  by-law  referred  to  was  passed  on  the  25th  of  March, 
1854.  "Die  first  section  provided,  that  after  the  passing  of 
that  by-law  there  should  oe  license  issued  for  one  inn  or  house 
of  public  entertainment,  in  which  spirituous  and  fermented 
liquors  of  any  description  should  be  sold,  and  no  more  ;  and 
that  the  said  house  should  be  in  Peterborough  East,  within 
the  limits  of  lot  30,  in  the  13th  concession  of  Otonabee,  and 
that  £10  should  be  paid  for  such  license. 

The  second  section  provided,  that  the  persons  who  might 
appl]r  for  a  certificate  to  enable  them  to  ootain  a  license  for 
keeping  such  house  of  public  entertainment,  should  produce 
a  certificate  from  four  municipal  electors  residing  in  the 
locality  where  such  house  was  to  be  kept,  of  their  honesty 
and  good  moral  character,  and  a  certificate  from  the  township 
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this  by-law,  it  is  not  essentially  diiTerent  from  a  similar  pro- 
Tisiony  whieh  we  held  to  be  ille^l  and  bad  in-  the  case  of 
Barolay  v.  the  Municipal  Council  of  Darlin^irton  (12  U.  C.  R. 
86) ;  and  that  the  nintn  section ,  which  confines  the  power  of 
licensing  shops  in  the  whole  township  of  Otonabee,  in  which 
spirituous  liquors  may  be  retailed,  to  one  shop  in  the  village 
of  Keene,  is  for  the  same  reason  ille^.  And  I  will  only  add 
to  the  reasons  assigned  for  our  judprment  in  that  case,  that  we 
cannot  allow  our  opinions  to  be  influenced  by  such  reasons  as 
are  ^ven  in  support  of  this  part  of  the  by-law.  So  Jong  as 
the  legislature  has  not  made  the  retailing  spirituous  liquors  in 
shops  and  taverns  illegal,  no  municipality  can  accomplish 
the  same  end  in  any  other  manner  than  by  such  a  proceeding 
as  the  legislature  has  prescribed.  They  must  see  that  they 
have  the  sanction  properly  given  of  a  majority  of  the  qualified 
municipal  electors.  Upon  the  affidavit  made  by  the  reeve, 
it  is  evident  that  some  informal  attempt  has  been  made  to 
ascertain  the  opinion  of  the  electors,  before  this  by-law  was 
passed,  which  attempt  did  not  shew  that  a  majority  were  ua 
lavour  of  the  prohibition,  but  the  contrary. 

No  attention  of  course  could  be  paid  to  the  opinions  of 
those,  who,  not  being  electors,  would  liave  no  right  to  vote 
upon  the  quebtion ;  nor  could  any  notice  be  properly  taken  by 
us  of  the  alleged  test  by  which  the  municipal  elections  were 
endeavoured  to  be  influenced.        ^ 

Of  course  it  may  be  and  has  been  contended  here,  as  it  was 
in  the  case  we  have  referred  to,  that  the  by-law  does  not 
impose  an  absolute  prohibition,  for  it  allows  of  one  inn  and 
one  shop  to  be  licensed  in  a  township  ten  or  twelve  miles 
square,  and  containing  four  thousand  inhabitants  ;  and  that  it 
can  therefore  be  no  objection  to  it,  that  no  previous  assent  of 
the  electfts  had  been  obtained,  because  no  measure  short  of 
an  absolute  prohibition  can  be  legally  submitted  to  them. 
This  is  undoubtedly  true ;  but  the  real  nature  of  the  objection 
is,  that  such  b3r-law8  are  in  fact  evaiions  of  the  statute,  and 
it  is  plain  in  this  case,  as  well  as  in  the  other  referred  to, 
that  such  was  the  intention.  It  is  clear,  from  what  has  been 
stated  in  vindication  of  this  by-law,  that  if  the  Municipal 
Council  had  felt  satisfied  that  they  could  have  obtained  a  vote 
of  the  majority  of  the  electors  m  favour  of  the  prohibition, 
they  would  have  put  their  by-4aw  in  that  shape.  An  it  is, 
thev  have  endeavoured  to  establish  a  virtual  prohibition, 
witLout  that  express  sanction  of  the  electors,  which  the  law 
riders  necessary  to  an  actual  total  prohibition  literally 
imposed. 

Until  by  some  legislative  measure  properly  passed  it  has 
been  made  illegal  to  obtain  liquor  by  retail  at  an  inn  or  a 
shop,  we  must  regard  the  public  as  entitled  to  expect  all 
reasonable  accommodation  in  that  respect,  and  the  discretion 
given  to  llnnit  the  number  of  inns  and  shops  in  a  township  is 
not,  as  we  think,  legally  exercised  by  making  it  impossible 
to  obtain  the  accommodation  except  at  one  inn  and  one  shop 
in  sixty  or  seventy  square  miles  oi  populous  country. 

That  is  not  so  much  limiting  the  number  of  inns  and  shops 
as  oonferring  an  unfair  monopoly  upon  one  person  of  each 
class,  who  may^,  under  such  circumstances,  without  check, 
make  the  public  pay  what  he  pleases  to  extort.  If  the  Law 
.Society  of  upper  Canada,  or  the  Medical  Board,  were  author- 
ised by  statute  to  limit  the  number  of  practitioners  in  their 
respective  professions,  it  would  hardly  be  recognized  as  a 
reasonable  exercise  of  such  an  authority  if  they  were  to  allow 
but  one  lawyer  and  one  doctor,  and  thus  leave  the  whole 
community  to  the  meroy  of  those  two. 

As  ^egaids  the  second  section,  we  do  not  see  why  it  may 
not  stand  consistently  with  the  statutes  13  &  14  Vic.  ch.  65, 
and  16  Vic.  ch.  184,  which  appear  to  be  the  enactments  now 
regulating  the  licensing  of  inns.  Whether  there  mi^ht  not 
be  some  aifficulty  in  the  way  of  enforcing  the  bond  firected 
lo  be  taken,  we  need  not  now  consider. 

The  fourth  section  seems  a  reasonable  and  good  enactment. 


The  sixth  section  is  objected  to  on  the  ground  that  it  author- 
izes impnsonment  upon  failing  to  pay  the  fine  that  may  be 
imposed,  without  regard  to  the  fact  of  the- defendant  having 
goods  from  which  the  fine  may  be  made.  And  >ye  are  oi 
opinion  that  the  provision  which  authorizes  imprigonment, 
not  as  a  punishment,  but  only  in  default  of  pa3rment  of  the 
fine  imposed,  without  any  attempt  being  first  made  to  levy 
the  money  by  distress,  is  illegal  and  void- 

I 

We  think,  therefore,  that  the  first  and  ninth  sections  of 
this  by-law  must  be  quashed,  and  oo  much  of  the  sixth  as 
relates  to  .imprisonment  of  offenders  fined  on  their  failing  to 
pay ;  and  that  the  rule,  as  regards  the  remainder  of  the  sixth 
section,  and  the  second  and  fourth  sections,  must  be  dis- 
charged. 


Wilson  v.  The  Ontario,  Simcoe  and  Huhon  Railroab 

Union  Company. 

(Beparud  6y  C,  JUbmmHj  E»9»,  Bemauw^at^Lnc,} 

13  Fit.  eh,  198,  «ar.  IS—Obiigation  t»  fentt^Reqaext^lmt^gHaeiU  fmu  put  itp  bf 

the  PtamtiffhimMtf. 

The  defendwitK  by  rhefr  charter  12  Vir.  ch.  196,  ner.  18,  are  bound  to  fence  off 
their  railway-  from  the  adjoining  lands,  iu  cose  the  owiiera  efsuch  fauids  aiialf 
at  any  time  vo  dc»ire. 

The  plauiuff,  owning  adjoininir  lauda,  mede  a  Terhal  nonen  on  defendanu' 
resident  eiijrinccr  to  erect  a  T^nct,^  and  as  this  was  not  uonse  ha  pot  up  a  sort 
of  enclosure  himself,  and  some  bars  In  it  being  left  down  his  cows  got  on  Uia 
tiack  and  were  killed. 

Hdd^  first,  that  the  reqacst  made  was  safficienf. 

Secondly,  that  the  fact  of  the  plaintiff  having  erected  an  insuffirieut  fence  for 
himself,  and  neglected  to  pat  up  (he  bars,  could  not  dispense  with  the  duty 
imposed  upon  the  Company,  or  aflecl  his  right  to  compenaaffon, 

EQ.B,  Mich's  Tmn    18  Vie.] 

Case. — ^The  declaration  stated,  that  after  the  passing  of  the 
act  to  incorporate  the  defendants,  and  at  the  time  of  the  com- 
mitting the  grievances  complained  of,  the  plaintiff  was  pro- 
prietor of  lands,  and  was  using  and  farming  the  same,  an  J 
had  thereon  a  large  stock  df  cows  and  other  cattle  grazing^  and 
running  at  large  on  said  land  ;  and  that  the  defendants  had 
commenced  to  construct  their  railroad  through  the  plaintifi^'a 
land,  and  took  a  portion,  extending  across  the  same,  from 
one  side  to  the  other,  and  prostrated  and  removed  the  fences 
at  the  ends  thereof,  and  threw  the  said  portion  open,  so  that 
the  cattle  of  the  plaintiff  could  escape  from  the  residue  of  the 
plaintiff's  land  and  rove  at  large,  and  other  cattle  could  enter 
on  the  same,  and  the  plaintifPs  cattle  could  cross  and  feed 
upon  and  about  the  track  of  the  railroad  :  that  the  part  of  the 
railroad  crossing  the  plaintiff's  land  had  long  been  and  was 
finished  and  in  operation,  and  locomotives  and  cars  of  defend- . 
ants  were  running  thereon ;  that  afterwards,  and  before  the 
committing,  &c.,  the  piaintifi'  required  the  defendants  to 
separate  and  keep  separated,  by  good  and  sufficient  fences, 
the  portion  of  land  over  which  the  lailway  ran  from  the  re- 
mainder of  the  plaintiff's  land,  and  it  became  thereupon  the 
defendants'  duty,  wiUiin  a  reasonable  time,  to  make  and 
construct  such  fence.  Yet  the  defendants  did  not  at  any  time 
construct,  &c.,  but  wrongfully  neglected,  bv  means  whereof 
the  cows  of  the  plaintiff  escaped  through  tne  said  portion  ot 
land  so  laid  open,  and  were  lost. 

Pleas — 1st.  Not  guilty,  by  statute.  2nd.  Traverse  of  re* 
quest  to  fence. 

At  the  trial  at  Barrie,  in  October  1854,  before  DrapeTf  J.f 
the  plaintiff  proved,  that  he  stated  to  the  defendants'  resident 
engineer,  in  the  fall  of  1853,  or  towards  the  winter,  that  he 
required  a  fence  to  be  pnt  up  through  his  lot,  which  was  nearly 
all  in  a  state  of  nature.  The  en^neer  said  he  would  see  lurther 
into  it,  and  referred  the  plaiotin  to  the  contractor.  The  train.< 
had  then  been  running  two  months.  The  engineer  stated  that 
he  thought  at  that  time  there  was  no  fence  on  the  plaintiff's 
lot,  not  even  round  his  clearing,  which  was  only  four  or  fiT« 


• 
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acres  then.  It  appeared  that  after  this  the  plaintiiT  made  a 
slashed  fence  upon  his  own  land,  on  each  side  of  the  railway. 
There  was  no  proof  that  the  defendants  did  anything,  or  that 
the  fence  made  by  the  plaintiff,  such  as  it  was,  was  done  in 
pursuance  of  any  arrangement  with  the  defendants.  The 
engineer  stated,  that  the  slashing  is  Uoually  done  parallel  to 
the  track,  the  trees  not  bemg  moved,  but  allowed  to  lie  where 
they  fall.  The  plaintiff's  cows  might,  according  to  some  of 
the  eFidence,.have  got  through  the  slashing,  but  the  plaintiff 
himself  told  the  defendants'  engineer  that  his  cattle  were 
browsing  on  his  own  land:  that  he  had  made  an  openinnr 
through  the  slashing,  to  hauhout  cord-wood  off  his  land,  an5 
put  poles  across  the  opening  to  keep  his  cattle  in :  that  one 
evening  he  neglected  to  put  these  poles  up,  and  on  the  follow- 
ing day  two  of  his  cows  were  killed  on  the  track  by  the  de- 
fendants' cars — ^a  fact  which  was  proved  by  other  witnesses. 

It  was  objected  for  tlie  defendants,  that  as  the  plaintiff  had 
himself  put  up  a  fence,  tlie  defendants  were  not  hound  to  do 
it.  This  was  overruled  ;  and  the  jury  were  asked  to  decide 
whether  there  had  been  a  request  to  defendants  to  fence,  and 
if  80,  whether  the  defendants  had,  within  a  reasonable  time, 
complied  with  such  request,  and  put  up  a  sufRcient  or  indeed 
any  fence  ;  and  if  they  found  bota  these  points  for  the  plain- 
tiff, thev  were  told  he  would  be  entitlea  to  a  verdict,  with 
nominal  damages,  for  the  defendant's  breach  of  duty.  With 
regard  to  the  cows,  the  jury  were  directed  to  find  whether 
they  were  kilted  by  the  defendants'  cars  in  consequence  of 
defendants  not  having  fenced  of!  their  railway ;  though  if  they 
thought  the  plaintiff  had  contributed  to  this  loss  by  his  own 
wilful  or  negligent  act — ^as  by  removing  a  slash  fenoe  put  up 
by  plaintifl^  and  omitting  to  keep  the  opening  so  made 
secured — ^they  were  told  ne  ou^ht  not  to  recover.  That  in 
deciding  whether  a  reasonable  time  had  elapsed  for  the  de- 
fendants to  make  the  fence,  they  might  take  into  account  the 
season  of  the  year  at  which  the  plaintiff  required  the  fence, 
apparently  in  December  or  January,  and  the  lapse  of  time 
until  the  cows  were  killed,  which  was  in  March  following: 
or, — if  they  only  gave  damages  for  the  breach  nf  duty,  and 
not  for  the  cows, — until  the  1 9th  of  April,  when  the  writ  was 
sued  out.  And  that  a  demand,  though  only  verbal,  on  the 
resident  engineer  in  charge,  was  evidence  of  a  demand  on 
defendants  to  make  the  fence. 

They  found  for  the  plaintiff,  and  damages  £15. 

Pkillpotts  obtained  a  rule  nisi  for  a  new  trial  on  the  law 
and  evidence,  and  for  misdirection. 

RoBiKsoN,  C.J.,  delivered  the  judgment  of  the  court. 

'Upon  the  facts  proved,  we  think  the  plaintiff's  right  to 
recover  cannot  be  denied;  and  it  is  satisfactory  that  the 
damages  are  reasonable,  for  these  occurrences  are  unfortunate 
in  their  effect  upon  the  interest  of  a  company  whose  exertions 
have  conferred  great  benefit  upon  the  community,  and  perhaps 
with  the  greatest  care  accidents  will  occasionally  take  place. 

On  the  other  hand,  if  the  defendants  have  neglected  a  duty 
plainly  incumbent  upon  them,  especially  by  a  positive  statute, 
and  an-individual  suffers  loss  in  consequence,  it  is  natural  that 
he  should  seek  recompense. 

We  think,  as  the  learned  judge  did  upon  the  trial,  that  the 
Company  received  sufficient  notice  of  the  plaintiff's  desire  to 
have  the  track  fenced  in  by  the  request  made  t^  tiie  resident 
engineer. 

0 

The  obligation  of  the  Company  to  fence  in  the  track  within 
a  reasonable  time  after  being,  requested  by  the  atljoining  pro- 
prietor, is  imposed  upon  them  in  plain  terms  by  the  statute 
12  Vic,  ch.  196,  sec.  18. 

The  jury  considered  that  r  reasonable  time  had  elapsed 
after  the  request.  And  the  obligation  of  the  Company  to  put 
up  a«ufficieot  fenoe,  such  as  the  statute  directs,  was  in  no 


manner  put  an  end  to  or  suspended  by  the  circumstance  <^ 
the  plaintiff  having,  in  the  absence  of  such  fence,  put  up  on 
his  own  land  some  kind  of  inclosure  between  him  and  the 
track  ;  nor  is  his  claim  to  compensation  affected  by  that  in- 
closure proving  insufficient,  or  by  his  leaving  open  the  bars 
winch  he  had  generally  kept  up  in  it  as  described.  They  had 
no  right  to  expect  him  to  keep  up  a  fence  there  except  for  the 
preservation  of  his  own  crops,  not  for  guarding  against  their 
railway  cars,  because  that  had  been  made  me  duty  of  the 
Company.  We  do  not  think  that  upon  the  facts  of  tnis  case 
there  was  any  room  for  a  question  about  the  right  to  nominal 
or  substantial  damages.  The  plaintiff,  we  think,  was  either 
entitled  to  recover  for  the  loss  he  had  scffered,  or  had  no 
right  to  a  verdict  at  all ;  for  the  mere  neglect  of  their  duty  by 
the  Company  would  give  him  no  right  of  action  unless  he 
suffered  damage  in  consequence  of  it,  and  such  a  daoiage 
he  sued  for. 

Rule  discharged. 


U.C.    COUNTY    COUr\TS 


(County  of  FrontenaOi — Kenneth  Mackenzie,  Judge.) 

Reg.  £x.  r£L.  Pomcbov  v.  Watson. 

Quo  Warranto — Relator* 8  interest — AMuiescence — Scrutiny 

— Returning  officef^ — Costs. 

A  relator's  slatement  that  '^  he  iias  an  intereat  in  the  election  m  a  Mnnici^^ 
voter'*  need  not  be  venfied  by  al&davit.  ^ 

A  defendant  having  acquiesced  in  an  irregular  election,  CMUU>t  afierward*  bfi 
permitted  to  object  to  it  on  that  ground. 

Twent>^-«ix  persons  having  voted  twice  for  defendant,  the  Jndge  subtracted 
tweiuy-six  from  the  gross  aiAoant  of  votes  recorded  for  defen^t.  yrhtxttj 
relator  had  a  majority  of  nine,  and  wm  aoooidnigly  deekred  *eotilled  lo  Um 
scat, 

A  returning  officer  having  «cted  bona  ide,  and  defendant  having  proeurtd  a 
written  legal  opmion  to  be  sent  to  him,  by  which  means  he  obtained  the  aeM^ 


Hddj  Defendant  must  pay  the  costs  of  making  retumiog  c^er  m  p%rty  lo  t^ 
suit. 

A  writ  of  summons  in  the  nature  of  a  quo  warranto  v^ 
issued  in  this  case  on  the  fiat  of  Judge  Mackenzie,  caUing  on 
the  defendant  to  shew,  cause  wh)r  he  usurped  the  office  f€ 
Councillor  of  Ward  Nq.  4  of  the  united  townships  of  I^rtlandf 
Hinchinhroke  and  Kennehec.    The  facts  were  aa  fbllovs  9 — 

At  the  close  of  the  first  day^s  polling  the  relator  had  a 
majority  of  ^  votes.  The  poll-book  us^  for  the  first  day 
w^as  not  sworn  to  by  the  returning  officer,  as  directed  by  16 
Vic.  ch.  181,  sec.  10.  Both  parties  were  aware  of  this'irre- 
gularit>7^ut  on  the  morning  of  the  second  day  a  fresh  j^ll 
book  was  procured  by  some  friends  of  defendant,  and  the 
returning  officer  was  required  to  cancel  the  first  day's  pRK 
ceedings  and  commence  de  nowi.  This  second  poll  book  w^s 
not  properly  sworn  to.  The  returning  officer  aid  as  he  w«» 
required,  tore  up  the  poll  book  used  on  the  ficstday,  declared, 
the  proceedings  and  voles  of  that  day  null  and  void,  and' 
began  anew.  The  relator  objected  in  vain,  and  twenty-six 
voters  who  had  voted  for  defendant  on  the  first  day  yoted  lor 
him  again  on  the  second  ddy.  The  defendant  had  a  majoiity 
of  45  on  the  second  day,  was  declared  elected,  and  aooeptad 
the  ofiice.    The  retummg  officer  was  made  a  party. 

Draper  appeared  for  the  relator :  The  Sdicitor'&enerat 
for  the  defendant ;  and  Eraser  for  the  returning  officer. 

• 

The  Solicitor-General  objected  that  it  was  not  she,wn  that 
relator  had  an  interest  in  the  election,  either  as  a  voter  or 
candidate ;  that  there  was  no  copy  of  the  whole  book  put  in 
evidence  by  the  relator ;  and  that  neither  party  was  entitle 
to  the  office,  by  reason  of  the  illegality  of^the  piocee4infli* 
Reg.  ex  rel.  Preston  vs.  Preston,  H  Cham.  Rep.  178. 
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Draper  replied  that  it  was  not  necessary  that  the  rclator^s 
interest  should  be  Terified  by  affidavit,  Reg.  ex  rel.  Shaw  vs. 
Mackenzie,  2  Cham.  ReD.  36,  Reg.  ex  rel.  Ilelliwell  r.«j.  Ste- 
phenson, 1  Cham.  Rep.  270.  That  it  does  not  fie  in  the  de- 
fendant's mouth  to  question  the  legality  of  the  proceedinj^s, 
for  he  has  acqaiescTid  in  all  the  irregularities,  nrd  thereby 
waived  his  right.  The  defendant  procured  himself  to  be 
returned,  took  the  oath  of  office,  took  his  scat  in  the  Council, 
voted  therein,  and  now  defends  the  election ;  he  cannot  there- 
fore complain  of  any  tiTegiilarities  ho  as  to  prevent  rolaior's 
having  tae  seat. — Mitchell  rs.  Adams,  2  Cham.  Rep.  203. 
In  re.  Charles  vs,  Lewis,  2  Cham.  Rop.  171.  Rex.  rs.  Tre- 
venen,  2  B.  &  A.  339.  Rex.  r^.  Parkyn,  1  B.  &  A.  690.  If 
defendant's  election  was  illegal  he  should  have  disclainfcd. 

Fraser,  for  returning  ,9fficer,  contended  that  having  acted 
bon&  fide  and  under  legal  advice,  procured  lor  him  by  de- 
fendant, he  ought  not  to  bo  saddled  with  costs. 

Mackenzie,  Judge. — The  case  of  Reg.  ex  rel.  Shaw  r.^. 
Mackenzie,  2  Cham.  Rep.  36,  decides  thut  it  is  not  necessary 
to^hewthe  interest  of  the  relator  by  affidavit — a  statement 
of  it  will  suffi(je.  I  cannot  say  that  it  would  be  irregular  in 
the  relator  if  he  had  put  no  part  of  the  poll  book  in  on  his 
aide.  AH  that  I  ihinfc  necessary  for  him  in^he  first  instance 
is  to  shew  on  affidavits  a  statement  of  the  proceedings  in  a 
eummary  way,  and  the  result  of  the  polling.  It  is  for  the 
defendant,  who  defends  the  scat,  to  put  in  a  copy  of  the  poll 
book.  In  the  present  case,  the  defendant  himself  has  lur- 
niaked  the  second  day's  poll,  and  the  relator  the  first,  so  ibat 
both  parties  have  furnished  all  that  can  be  required  on  that 
point.  The  question,  then,  is  not  whether  the  defendant 
should  be  removed  from  his  seat  in  the  Council,  for  reflioved 
he  must  be,  as  he  usurps  an  office  to  wliich  he  never  had  a 
shadow  of  right,  and  to  which  he  should  never  have  been 
admitted.  The  questions  arc,  whether  there  should  be  a  new 
election  for  the  ward,  or  whether  I  should  order  the  defendant 
to  be  removed,  and  the  relator  to  be  admitted  to  his  place  at 
once,  and  who  sheuld  pay  tho  expenses  of  the  present  pro- 
ceedings. 

I  think  that  the  learned  counsel  for  tho  relator  has  slated 
the  law  correctly.  The  defendant  cannot  bo  allowed  to  say 
that  he  has  violated  the  law  from  beginning  to  end  in  this 
matter,  and  be  allowed  to  depart  with  impimity.  The  de- 
fendartt  admits  he  had  no  right  to  take  his  seat,  and  instead  of 
dJMlaiming  under  the  statutes  he  comes  into  Court  to  defend, 
knowing  that  he  had  no  colour  of  right  to  the  seat  he  now 
naurpa.  What  did  he  do  ?  He  took"  the  oath  of  office,  ho 
took  his  neat  in  the  Council,  voted  for  the  Reeve,  and  took 
part  in  the  proceedings  of  the  Council,  the  same  as  jts  other 
members  had.  If  a  defendant,  under  such  circumstances, 
would  be  allowed  to  come  into  Court  to  take  advantage  of  his 
own  wrong,  and  say, — I  have  done  all  this,  still  there  was 
no  legal  election, — ^it  would  be  an  uprooting  of  all  principle 
and  propriety.  In  Colons  treatise  on  Quo  Warranto,  I  find  it 
laid  do¥m,  the  Court  will  not  permit  a  Corporator  to  file  an 
iaformation  against  another  for  an  objection  of  title  which 
applies  equally  to  his  own  or  those  under  whom  he  claims, 
for  he  must  be  taken  to  have  recognized  tho  validity  of  his 
own  election,  and  therefore  cannot  be  permitted  to  call  in 
question  anotjher  standing  on  precisely  the  same  grounds.  In 
the  present  case,  then,  the  defendant  cannot  be  permitted  to 
call  in  question  the  legality  of  an  election  under  which  ha 
claims  to  be  councillor  for  the  ward  in  question.  Jn  Rex.  vs. 
Slythe,  6B.  &C.  240,  Lord  Tent erden,  in  giving  the  judgment 
of  the  Court,  states :  "  It  has  been  generally  a  rule  of  Cor- 
poration law,  that  a  person  is  not  to-  be  permitted  to  impeach 
a  title  conferred  by  an  election  in  which  he  has  concurred, 
or  the  titles  of  those  mediately  or  immediately  derived  frojn 
that  election.'^  On  the  principle  laid  down  iiere  it  m^y  be  i 
tisked,  if  the  relator  has  a  clear  majority  of  all  the  votes  polled 
s|t  this  election,  has  he  not  a  title  as  against  the  defendant,  to 
the  office  the  defendant  now  enjoys  under  the  same  election  i  \ 
8  ' 
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And  to  follow  out  the  argument  further,  it  may  be  asked,  can 
the  defendant  be  permitted  to  impeach  a  title  conferred  on  * 
tno  relator  by  an  election  in  which  he  has  concurred,  and 
under  which  he  holds  the  title  he  has  to  the  office  ha.  ucuk 
fills  of  councillor  ?  From  what  source  did  the  defendant  derive 
his  title  to  vote  for  the  reeve?  From  what  source  did  he 
d*>rive  hi?i  tillo  to  sit,  vote,  and  take  part  in  the  proceedings 
of  tho  Council?  From  the  election  under  which  the  relator 
claims  to  be  admitted  to  the  ofUce  of  councillor  for  Ward  No. 
4.  Then  it  is  clear  that  both  relator  and  defendant  claim 
title  from  the  same  source,  the  same  election,  and  the  ques- 
tion is,  which  of  them  has  the  lawful  title  ?  And  the  lawful 
title  is  in  him  who  had  the  majority  of  the  votes  polled  on 
both  days — that  I  rule  to  be  the  law; 

The  whole  matter  is  reduced  down  to  a  question  of  scrutiny 
be  I  ween  the  parlies.  T\ro  copies  of  Collector'*  Rolls  were  put 
in  ;  they  are  both  alike  except  as  to  one  name,  that  of  Moses 
Spike,  who  did  not  reside  in  the  Ward.  At  the  close  of  the  poll 
on  the  first  day,  60  votes  stood  recorded  for  the  relator,  Pomeroy, 
and  32  votes  for  the  defendant,  Watson,  giving  a  majority  of 
28  to  the  relator,  then.  On  the  second  day  17  votetf  had  been 
polled  for  tho  relator,  and  62  votes  were  recorded  iof  the 
defendant,  thus  giving  the  relator  a  gross  number  of  77  votes, 
and  tho  defendant  94. — But  26  of  the  persons  who  voted  for 
the  defendant  the  second  day  voted  for  him  on  the  first  day 
also ;  or  in  other  words,  voted  twice.  The  26  votes  will 
require  to  be  deducted  from  the  94  votes,  the  gross  number 
received  by  the  defendant,  which  when  done  will  leave  the 
relator  77,  defendant  68 — majority  for  relator  9  votes  over  the 
defendant  on  the  whole  poll.  In  my  opinion  the  relator  has 
made  out  a  good  lawful  tiile  to  the  office  which  the  defendant 
has  been  usurping  for  some  time.  I  therefore  ailjudge  and 
ilotciTnine  that  the  defendant,  Joseph  Watson,  hath  usurped 
and  still  doth  usurp  the  office  of  township  councillor  for  Ward 
No.  4  of  the  United  Townships  of  Portland,  Hinchinbroko 
and  Kennebec,  and  I  do  order  that  he  be  removed  therefrom 
and  be  absolutely  forejudged  and  excluded  from  further  using 
or  exercising  the  same.  And  I  do  further  adjudge,  that  the 
relator,  William  Pomeroy,  is  entitled  in  biw  to  be  received 
into  and  exercise  and  enjoy  the  same  ;  and  I  order  that  he  be 
received  and  admitted  accordingly. 

In  Reg.  ex  rel.  Dundas  vs.  Niles,  1  U.  C.  Cham.  Rep.  198, 
Mr.  Justice  Burns  held,  that  as  the  de'endant  or  his  agent 
were  privy  to  if  not  instigating  the  returning  officer  to  hia 
illegal  course,  the  defendant  must  pay  the  costs.  The  re- 
turning officer  acted  wrongly  in  this  matter;  but  was  not  all 
he  did  with  the  privity  of  the  defendant  or  his  agents,  and^ 
indeed,  at  his  and  their  instigation  I  Therefore  ihe  dofeudanc 
must  pay  the  costs. 

Judgment  for  relator. 


(County  of  Frontennc — Kenneth  Mackenzie,  Jiulge.) 

Reg.  cx  rel.  Kirk  vs.  Assel'-tike. 

Hm-  fVarranto^Riot  at  Election — Oo9t$. 

Whefe  there  was  great  riot  and  disturbance  at  an  election, 
so  defendant's  voters  could  not  get  to  the  poll : — 

lieldy  per  Mackenzie,  J.,  there  ought  to  be  anew  election. 

Where  defendant  caused  thr.^n  votes  to  be  polled  for  him 
out  of  the  Ward,  and  after  the  hour  ol  closing  the  poll  on  the 
second  day,  so  as  to  get  a  majority  : — 

H*'ldy  there  must  be  a  rtew  election. 

When  a  new  election  is  ordercJ,  tho  relator  must  recover 
hi?  costs. 
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The  Solicitor^eheral,  Bunxnos  and  Draper^  for  relaV  r  ; 
/;  O'ReUly  for  defeadant. 


Mi  U  H\t\  PAL    CASES, 

(Digested  from  U.  C.  Reports.) 

From  12  Yictoria,  chap.  81,  inclusire. 

(Continued  from  page  10.) 

^'  — 

ELCCTIOXS. 

V\l^  Summons  in  the  nature  of  a  quo  warranto,  Power  of 
Judge  under — SuMciency  of  alle Ration  of  Relators^  inier- 
ik—  Proof--— Qualification  for  City  of  Kingston — Coats — 
12  Vic.  c.  81,  s.  146 ;  13  &  14  Vic.  c.  64  :  13  &  14  Vict.  c. 
61,  9  Vie.  c.  75. 

»  * 

DiuPKR,  J, — The  Practice  Court  has  power  to  issue  an 
order  for  a  summons  in  the  nature  of  a  <<quo  warranto,'^  under 
12'Vio.'c.  81,  sec,  146,  amended  by  13  &  14  Vict.  c.  64,  Sch. 
A.  No.  23  ;<«)/aad  13  and  14  Vict.  c.  61,  sec.  3.  > 

•  Where  k  relator  declares  that  he  has  an  interest  in  the 
tlectisn  as  a  roter  for  said  ward  \  this  coupled  with  a  previous 
complaint  that  defendant  was  undulj  elected  alderman,  &c., 
■lifRcientlj  identifies  liim  as  declaring  himself  to  be  a  muni' 
eipdt  voter,  though  he  does  not  use  the  precise  term  mumci^ 
pat  toter,  required  by  the  stat.  12  Vic.  c.  81,  sec.  146. 

An  objection  that^  though  elector's  interest  is  sufficiently 
alleged  there  is  no  sufiicient  proof  of  it,  to  enable  the  Court  or 
Judge' to  order  the  issue  of  the  writ,  cannot  be  urged  on  the 
return  of  the  writ,  where  such  allegation  is  not  denied,  and  no 
proof  otfered  to  shew  that  relator  luid  not  the  interest  claimed. 

The  interest  oi  the  relator  is  not  established  by  the  ordering 
of  the  wriu 

It  ta  not  necessary,  under  the  9  Vict.  oh.  75,  sec.  13,  (in- 
corpocating  the  city  of  Kingston)  that  the  property  should  be 
aeoessed  in  the  name  of  the  person  possessed  of  it  to  his  own 
use.  A  landlord  is  so  possessed  whose  tenants  occupy  the 
premisea,.  and  he  may  put  together  real  properties,  some 
occupied  by  himself  and  some  by  tenants,  lo  make  up  the 
iaseoted  value  required  by  the  statute. 

Reg.  6t  teU  Shaw  v.  Mackenzie,  2  Cham.  Rep.  36. 


IX.  Quo  toarranto^Ahandonment  of  first  summonir-Poiiffr 
of  Judge  in  ChaThbem—Qualr/ication  for  Township 
CounciUar.    12  Vic.  c.  81 ,  s.  65 ;  14  &  15  Vic.  6. 109. 

The  writ  of  summons  which  first  issued  in  this  cttse  was 
abandoned  for  informality,  before  cause  shewn  ;  not  by  leitve 
of  the  Court,  or  by  quashinjr  the  first  writ,  but  nfierely  at  the 
will  of  the  relator,  he  having  served  a  notice  on  the  defendant 
that  he  need  not  appear  to  such  writ,  and  the  other  papers 
served  on  him,  he  (the  relator)  having  abandoned  the  same* 

On  the  argument,  it  was  objected,  that  under  these  circum- 
stances it  was  not  competent  for  the  learned  Judge  to  order 
the  issue  of  a  second  writ  of  summons,  but 

Hdd,  by  Sullivan,  J.,  that  the  Jud'ze  by  whose  order  the 
writ  of  summons  issued,  standing  in  the  place  of  the  Court, 
it  was  not  competent  for  the  Judge  m  Chambers  to  review 
the  proceedings  had  before  the  Judge  so  put  in  the  place  of 
the  Court,  and  consequently  that  he  could  not  entertain  the 
objection. 

Held,  also,  that  to  entitle  a  person  to  be  elected  2i  township 
councillor  under  12  Vic.  c.  81,  s.  65,  and  14  &  16  Vic.  ch. 
109,  it  is  necessary  that  ho  should  be  rated  b^  name  on  the 
Assessor's  Roil. 

Reg.  ex  rei.  Metcalf  9.  Lenaii^  2  Cham.  Rep.  n4» 

Confirmed.    10  U.C.R.  89. 


Vin.  Quaitficationfor  Thwn  CouncUlorofBytown  at  Elec- 
tion hdd  tVt  January,'  ift^l— Helator^s  atatement,  how 
treated — Course  when  voters  had  no  notice  of  objection  to 
candidate  for  whwn  they  voted.  10  &  U  Vie,  c.  43;  12 
Vio.  e.  80-81 ,- 13  &  14  Vio.  ch.  64,  sec.  17,  ch.  67,  ch.  83. 

DxAPXR,  J. — ^The  qualification  necessary  for  a  Town  Coun* 
cillor  for  Bytown,  at  an  election  held  in  January,  1856,  is 
XhaX  set  forth  in  10  &  11  Vic.  c  43,  sec.  6.  He  must  be  an 
inhabitant  householder.(^) 

A  relator's  statement  supported  by  his  afiUdavits  looked  upon 
aa  a  material  traversable  allegation  in  a  declaration  ;  and  if 
defendant  omit  to  answer  it,  ne  must  be  taken  to  admit  that 
it  is  true. 

Wtiere  it  does  not  appear  that  the  voters  at  an  election  had 
notice  of  any  objection  to  the  candidate  for  whom  they  voted 
(ihongh  a  valid  one  exists)  a  new  election  will  be  granted  ; 
but  the  re 'ator^  though  next  in  order  to  him,  will  not  be  de- 
clared etititled  tq  the  office. 

Aeg.  ex  rel.  Harvey  r.  Scott,  2  Cham.  Rep.  88. 

(«)irh«  tt  Vict  «.  181,  s.  10,  TCpeala  sod  rv^nacu  thit  •action,  in  ifaU  re«pec( 
j    umu  •iialofow  UieniwiUL 

.  |k>Tbslft  Vie.  t,  99»  ere«ti  Bytoira  intoaChjr  wider  th«  nrnme  of  the  CUtv  nf 
Onftwt ;  nad  Md.  S  enaeu,  Tnit  aJl  the  pmvinoiu  of  th«  U.  C.  Municipal 
9iaf|><*&tioiui  A''t«i  fCtM rally,  thnll  »jc:«im!  tfid  apply  to  ttia  aaid  CUr  of  0.lawi>. 


X.  Q^alificationof7\nimshipCaundllm^-C6ae€tor^iRoli^ 

Costs.    14  &  15  Vict.  c.  109. 

Burns,  J.— Sincie  the  14  &  15  Vict.  ch.  109,  Sch.  A.  No.  4, 
it  is  not  necessary  to  the  qualification  of  a  township  councillor^ 
that  hisuiame  should  appear  on  the  Collector's  RoU.CO 

Judgment  being  in  favor  of  the  defendant,  costs  were  ad- 
judged against  the  relator,  he  bringing  the  defendant  before 
the  Court  upon  a  purely  legal  question. 

Reg.  ex  rel.  Laughton  v.  Baby.    2  Cham.  Rep.  190. 

XI.  Municipal  Elections—Disclaimer-Costd, 

Where  defendant  personally  contested  the  election:  but  on 
its  being  moved  agsiinst,  sent  in  a  disclaimer,  praying  to  be 
relieved  from  costs,  because  being  duly  elected  he  wa#. 
obliged  to  accept  the  office  under  a  penalty. 

Ileldy  Sullivan,  J.,  that  there  appeared  no  gMund  why 
he  should  be  so  relieved. 

Reg.  ex  rel.  Featherstone  v.  McMooies.  ft  Cham.  Rep;  137.* 


XII 


A  relator,  in  his  statement,  claimed  that  h«{  wsls  duljf 
elected,  and  ought  to  have  been  returned ;  objectinj^  that  the 
defendant  was  disqualified,  being  at  tHe  time  of  his  election 
both  the  Assessor  and  Collector  for  the  ward  for  ^hich  the 
election  was  holdeh,  and  as  such  was  entitled  to  receive  fees 
or  remuneration  out  of  the  public  rates  for  his  services  |  and 
that  it  was  his  duty  to  furnish  and  verify  the  r(4l  of  elector* 
which  was  to  govern  the  Returning  Otncer.  Inere  was  in 
the  statement  no  allegation  that  any  public  notice  w^  given 
at  the  election  that  the  defendant  was  ineligible,  ana  tnai 
votes  given  for  him  would  be  thrown  away.  But  in  nis  lifii'- 
davit,  the  relator  swore  that  before  the  election  he  objected 
that  the  defendant  was  incapacitated  for  the  reasons  stated^ 
and  at  the  close  of  the  poll  protested  against  his  return. 

(c)Thi«  •fction  is  repealed  by  1^  Vict.  eh.  181,  Me.  10,  deelariw  the  ^oaMI^ 
caiion  of  aTownfhip  Councillor  to  be  **a  Freeholder  or  Hoiuefioh^f  «<  ^ 
Towiidhtp  at  th€  tiuu  tht  at9$*$m^nt  wi$  taktH^  and  at  tht  lim*  of  «iwA  rfarfiai 
teited  or  poMonsed  of  real  nroperiy  held  m  hia  otru  rfght  or  that  of  hiejiriM  if 
projprietot  or  t^nantihereol.  tohiek  Mall  b§  rjMl  Al  km  mamm  mek  C%feM%^ 
JUf,  10  the  amoauta  mentioned  in  the  Ael. 
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Macaulay,  CJ.C.V.— Held,  iii  Chambers,  that  the  defend- 
ant Mras  ineligible,  and  that  a  new  election  must  take  place, 
refusing  to  seat  the  relator  as  prayed,  on  the  ground  that 
though' the  statement  claimed  that  the  relator  should  be 
returned  by  rea.son  of  the  defendant's  bein^  disquahfied,  and 
of  the  relator  having  the  next  greatest  numoer  of  votes, — yet 
it  did  not.allege  that  -notice  of  the  relators  disqualification  was 
publicly  given  at  the  election,  so  that  the  electors,  having 
.Knowledge  thereof,  might  have  been  aware  that  their. votes 
for  him  could  not  be  legally  rcceived.(^) 

On  application  to  Q.fi.,  under  12  Vic.  c.  81;  sec.  152,  to 
reverse  or  idter  above  judgment,  Held, 

Robinson,  C.  J. — It  is  not  necepsary  that  the  statement  of 

iaciff,  placed  before  a  Judge  when  a  municipal  election  is 

questioned,  should  contain  all  the  grounds  on  which  the  relator 

'  relies  to  entitle  him  to  the  seat,  u  the  election  should  be  set 

aside. 

If  there  be  a  disqualification  rendering  a  candidate  ineligi- 
ble, proper  notice  of  it  must  be  given  at  the  time  of  election. 

No  Aew  evidence  will  be  received  by  the  Court  on  the 
examination  of  a  decision  of  iei  Judge  in  Chambers  as  to  a 
contested  election. 

Semble,  that  whether  the  Court  or  a  Judge  before  whom  the 
jelator  brinii^s  his  ease,  will  go  further  than  declare  the  elec- 
tion of  the  defendant  void,  or  will  proceed  as  well  to  seat  the 
relator,  is  a  matter  of  disci elion  not  to  be  interfered  with  on 
appeal. 

Reg.  ex  rei;  Clark  v.  McMullen.    9  U.C.R.  467. 

'  R.  L. — De&cin^,  altering  or  removing  "Surveyon*  Land  Mark.*,''  i«  punish- 
able by  Fiiie  or  Impriaoiunenl,  or  boUi.  at  the  ducretioti  of  the  Court,  by  ISth 
Vic.  en.  96,  s.  29.  You  also  have  a  remedy  l>y  civil  action  fur  the  special  damage. 

W.  IJL— An  aclioii  for  injury  doue  to  a  Boat  by  aliother  Boat,  caused  by;  im- 
proper manacement  of  the  crew  o(  the  latter,  may  be  brought  m  a  Diviaiou 
"Court,  if  the  damages  are  under  XtO.  Be  careful,  however,  that  you  lay  ibe 
veiiue  in  the  rtj(hi  Divi«ioa.  Look  lo  the  order  of  Sesbioibik  settiug  off  your 
Coimty  uito  Division  Court  districts. 

C.  M.— Yon  may  compel  the  atlendauee  of  the  witness,  if  "  residing  in  any 
Dart  of  IJpxwr  Canada'' ;  the  fees  tendered  at  time  of  service  of  Subpnena  are 
the  same  as  those  allowed  by  the  Superior  Courts.  The  Subp«Bim  can  istsue 
either  from  the  Queen's  Bench  or  Common  Pleas.  See  48ih  sec.  13  &  14  Vic. 
c.  5^  .The  HoiL  J.  Hillyard  Cameron's  Act  of  last  Session  (I8th  Vic.  eh.  9), 
-roims  only  to  soitt  iu  the  Superior  Courts,  and  does  not  apply  to  Division  Courts! 

J.  O.  M. — We  are  loth  to  believe  that  any  resiiectable  man  M'ould  conduct 
himself  in  the  manner  described.  School  Meetings  are  the  last  places  foi  such 
e^hibilioiis.  The  mode  of  proceeding  is  clearly  pointed  out  in  the  46lh^  section 
uflsatliVie.  ch.  48. 

Omb,  lee.— The  Plea  of  *^not  possessed"  in  an  action  of  Trespass  quan 
dauMum /regit  does  not  necessarily  raise  a  questiou  of  Title.  See  Latkatn  v. 
e^lteddingy  17  QJB.  440. 

P.  T.— Your  surmise  u  correct :  the  Stat.  13  &  14  Vic.  ch.  74,  dechires  it  to 

be  illegal  to  0ifrckas«  0r  feoss  Indian  Lands  in  Upper  Canada.    It  can  onlv  be 

done  where  the  consent  of  the  Crown,  by  an  Iiutrument  under  the  Seal  or  the 

T^ovmce,  has  beep^/Srst  obtauuiL   The  forfeiture  in  every  case  is  X30(>,  besides 

>qeb  Ftue  aJid  Imprisonment  as  the  Court  may  direct. 

'  T.  S. — We  ^uite  agree  with  you  that  Olerks  arc  inadequately  compensated 
/of  many  duties.  'Hie  suhif^ct  has,  we  have  hea*d,  engaged  the  Atteutiou  of 
your  brethren  at  the  meeting  held  lately  in  Haiijilton:  but  what  propositions 
"were  subtaitted,  or  what  has  resulted  from  the  deliberations,  we  are,  uiifortu- 
uaiefy,  uiable  to  state.  We  have  not  received  any  report  of  the  proceedijigs. 
'  A  DIPI7TT  SHKKirr. — Your  communication  will  appear  in  tlie  April  uiimber, 
<i^geth<sr  with  oar  Kiaarka.    We  regret  that  it  came  to  hand  too  laie. 


THE   LAW   JOURNAL. 


.    MARCH,    1855. 

^^LICATION  FOB,  CSRTIORABI  TO  THE  DIVISION 

COURTS. 

Br  ijxe  85th  flection  of  the  Division  Courts  Act  of 

I9¥i  it  1/9  ei^^ted  : 
Tb«t  Miy.aiiit  b.coi:^ht  in  any  Diyisioti  Con^  holden  under 


this  Act  may  be  removed  or  removable  from  the  said  Court 
into  Her  Majesty's  Court  of  Queen's  Bench,  or  Court  o'f 
CommoQ  Pleas  in  Upper  Cauada,  by  any  writ  of  certiorarif 
provided  the  debt  or  damage  cbtimed  shall  amount  to  Tei^ 
Poimds  and  upwards^  and  provided  leave  be  obtained  of  'on^ 
of  the  Judges  of  the  said  Court  of  Queen's  Bench,  or  Court  of 
Common  Pleas,  in  cases  which  shaJl  appear  to  the  said  Judge 
fit  to  be  tried  in  either  of  the  said  Superior  Couits,  an^  not 
otherwise,  and  upon  such  terms  as  to  payment  of  costs  or  such 
other  terms  as  he  shall  tnink  tit." 

This  section,  it  will  be  observed,  gives  the  Cer- 
tiorari in  express  terms,  whereas  the  90th  section 
of  the  English  County  Courts*  Act  from  which  it  ia 
taken,  provides  that  no  action  shall  be  removed 
into  the  Superior  Courts  "  by  any  writ  or  process," 
except  on  certain  conditions,  which  conditions  are 
in  substance  the  same  as  in  the  above  section- 
namely,  the  debt  or  damages  must  be  of  a  certain 
amount,  and  leave  of  a  Judge  obtained. '  A  writ 
of  certiorari  to  an  Inferior  Court  of  Record' may  be 
issued,  in  general,  as  a  matter  of  course  ;  the  writ 
is  the  right  of  the  subject  at  common  law.  The 
English  County  Courts  are  Courts  of  iRecord,  but 
by  the  23rd  section  of  the  Division  Courts  Act  it  5^ 
provided  "that  nothing  contfiined  in  the  Act  shall 
be  construed  to  constitute  and  create  thie  said  Divi- 
sion Courts  Courts  of  Record." 

According  to  the  English  decidions,  tbe  applica- 
tion for  leave  should  be  made  to  a  Judge  in  Cham- 
bers and  not  to  the  Court  {Re  Bowen  vs.  Evam^  18 
L.  J.  38,  Ex. ;  1  Cox  &  Mae.  237),  but  it  is  |)re- 
sumed  that  a  parly  aggrieved  by  any  order  nu£[)]|t 
apply  to  the  Court  to  review  it ;  or  if  the  Jiidge 
remsed  to  make  an  order,  that  application  may  be 
made  to  the  Court  (see  Pike  vs.  bavis^  6,  M.  6t  W!, 
546  ;  but  see  also  Morse  vs.  Apperly^  6  M.  &  W.', 
1 45).  If  our  Division  Courts  were  like  the  llnglish 
County  Courts,  Inferior  Courts  of  Record,  there 
would  be  no  difficulty  aa  to  how  the  writ  was  tb 
be  obtained.  According  to  the  English  decisioiis 
the  application  is  an  exparte  application,  and  there 
is  no  necessity  for  a  notice  to  the  opposite  party, 
upon  the  groimd  that  by  the  general  analoay  6f 
common  law  the  writ  of  certiorari  is  the  ripit  <>f 
the  subject,  and  the  words  "  on  such  terms  as  the 
Judge  shall  think  fit"  do  not  expressly  take  away 
the  right  to  the  writ  as  of  course,  and  are  not  in- 
tended to  fetter  the  Judges'  authority.  ' 

Now,  although  it  is  clear  that  a  certiorari  to  an 
inferior  Court  (^  Record  is  grantable  in  a  civil  case^ 
as  a  matter  of  course,  for  it  is  due  ez  debiio  justitia^ 
yet  it  is  also  laid  down  that  the  writ  does  liot  go  as 
of  course  to  an  inferior  court,  not  of  record  {ex  parte 
Phillips  2  Ad.  fc  El.  586,  Edtoards  vs.  BaweUy  &  B. 
&  C.  206),  and  a  special  application,  grounded  on 
affidavit,  is  necessary ;  the  Rule  is  not  absoliite  in 
the  first  instance  (ancm.  2  Chit.  Rep.  137 — Franks 
vs.  Wicksy  1  Wol.  P.  C.  2).  Applying,  then^.tt^ 
analogy  of  the  common  law  to  the  ceitior^'to 
Diviaion  Courtly  wku^  are,  not  eaki^  ef  reaihl^  it 
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would  seem  that  as  the  writ  did  not  issue  as  of 
dourse,  and  without  notice  to  the  opposite  party, 
neither  under  the  86lh  section  can  tlic  application 
now  be  considered  an  ex  parte  application,  nor  that 
leave  is  obtainable  without  notice  of  an  intention  to 
apply,  or  the  issuing  of  a  summons  to  afford  an 
opportunity  to  the  opposite  party  of  being  heard. 

Looking  at  the  85th  section  alone,  we  see  that 
leave  is  made  a  condition  to  the  issuing  of  a  writ ; 
that  the  Judge  in  granting  leave  must  be  satisfied 
that  the  suit  is  one  fit  to  be  tried  in  the  Superior 
.Ccyurts^  and  that  he  may  impose  such  terms  as  lie 
shall  think  fit.  If  a  party's  rights  are  to  be  affected, 
it  seems  only  just  he  should  be  heard.  The  Judge 
may  be  able  to  surmise  the  conditions- it  would  be 
proper  to  annex  for  the  plaintifl^'s  protection,  but 
the  latter  could  give  positive  information  to  the 
Judge  upon  the  point.  Granting  leave  is  a  judicial 
act — and  wholly  in  the  discretion  of  the  Judge — 
and  if  the  effect  of  this  section  is,  as  it  certainly 
appears  to  be,  to  repeal  or  render  inoperative  the 
provisions  of  former  Statutes  as  to  recognizances, 
&c,,  before  a  cause  •  can  be  removed ;  there  is 
strong  ground  for  concluding  that  it  was  not  the 
intention  of  the  Legislature  that  the  leave  men- 
tioned in  the  section  should  be  obtained  on  an  ex 
parte  application. 

We  are  not  aware  that  the  question  has  been 
raised,  nor  indeed  of  any  application  \mder  the 
85th  section.  Until  the  practice  is  settled,  we 
would  recommend  a  notice  of  the  intention  to  apply 
to  be  served  on  the  opposite  party,  and  an  affidavit 
of  the  pi^rvice  thereof,  to  be  laid  before  the  Judge 
with  the  other  affidavits  on  applying  for  leave.  We 
may  add  that  the  affidavits  in  support  of  the  appli- 
cation should  state  all  the  material  facts  (see  Robert- 
son vjs.  Wonwck^  19  L.  J.  3G7,  Q.B.) ;  and  that  a 
general  statement,  without  entering  into  particulars, 
will  not  be  sufficient  {Regina^s.  lIodi::cSy  9  Jiurist, 

.  665).  The  mode  of  proceeding,  generally,  by  cer- 
tiorari, "will  be.  found  in  all  the  kx)ks  of  practice. 
The  practitioner,  hou^ever,  should  take  caie  that 
the  suit  is  one  that  may  be  removed;  for  the  Divi- 

.  Bion  Courts  have  an  original  jurisdiction  in  some 
matters  which  the  Sujxjrior  Courts,  do  not  possess. 


IMPORTANT   MUNICIPAL   DECISIONS. 

We  have  been  favored  by  W.  S.  Draper,  Esq., 
Barrister,  with  a  Report  of  Res^,  ex  ret,  Ranton  vs. 
/Counter^  Mayor  of  Kingston — ^too  late,  however, 
for  insertion  in  the  present  number — in  w^hich  Judge 
Mackenzie  decided  that  "^  Stockholder  in  a  Gas 
Company^  having  a  contract  toith  a  Municip(d  Cor- 
poratton^  is  disqualified  from  being  a  inevibtr  of  such 
Corporation,^^  It  is  probable  that  parties  under 
simitar. disabilities  are  to  be  met  with  in  almost 
every  Town  and  City  Coimcil  in  Upper  Canada : — 


the   decision,    therefore,    will    command  general 
attention, 

Tlie  cases  of  Ellison  vs.  Finlaj/son,  and  Ellison 
vs.  Smithy  in  the  Common  Pleas,  decided  last  Term 
by  the  Hon.  Chief  Justice  Macaulay  are  also  highly 
important.  In  Ellison  vs.  Fifdayson,  the  ground 
of  application  for  summons  in  the  nature  of  a  quo 
tvarrafito  to  unseat  the  defendant  was,  that  he  wad 
a  Stockholder  in  a  Joint  Stock  Road  Company^  which 
Company  had  borroiced  a  sum  of  viofiey  from  the 
Municipal  Council^and  had  given  to  the  Mufiicipality 
a  Mortgage  to  secure  the  repaipnefU  thereof  some  years 
hemr.  The  Mortgage  had  been  executed  before  the 
Defendants  elect  ion  ^  and  he  at  the  time  of  his  election 
still  remained  a  stockholder,  Iii  Ellison  vs.  Smithy 
the  facts  were  the  same,  except  that  the  defendant 
was  a  Director  of  the  Company,  instead  of  a  Stock- 
holder. Heldy  that  the  delendants  were  disqaali-* 
ffed  thereby,  and  must  be  ousted  from  their  se^ts 
as  Councillors  of  the  Village  Municipality  of  Paris. 


=r: 


PARLIAMENTARY  PROGEEDINOS. 

Among  the  proposed  Law  Measures  of  th« 
Session  we  find  a  Bill  introduced  by  the  Hon.  J. 
HiLLYABD  Cameron,  "  to  amend  the  Registry  Law 
of  Upper  Canada.'*  The  object  of  the  Bill  is,  no 
doubt,  to  remedy  a  defect  long  felt  in  relation  to 
Judgments,  and  to  compel  parties,  if  they  wish 
to  bind  lands,  to  register  their  judgments  in  the 
County  where  Defendant's  lands  are  situate — the 
Bill  declaring  that  Judgments  shall  not  give  a  lien 
or  charge  on  lands  untU  registered.  The  2nd  sec. 
provides  that  a  Judgment  Creditor,  unless  his  Judg- 
ment is  registered  before  the  filing  of  the  bill  for 
Foreclosure  of  Mortgage,  need  not  be  made  a  party 
to  any  -such  Foreclosure.  The  3rd  sec.  points  out 
what  only  shall  be  notice  of  proceedings  in  Chan- 
cery by  which  title  or  interest  in  lands  shaU  be  called 
in  question.  The  4th  sec.  states  that  a  decree  of 
Foreclosure,  and  everj  other  decree  in  Chancery 
affecting  any  title  or  interest  in  land,  may  be 
registered.  The  5th  sec.  provides  for  proof  of 
Deeds,  Wills,  or  Powers  of  Attorney,  affecting 
lands,  where  executed  out  of  Upper  Canada,  either 
on  the  evidence  already  required  by  law,  or  on 
afiidavit  sworn  before  any  Judge  of  the  Superior 
Courts  of  Common  Law  or  Equity  in  Upper  or  in 
Lower  Canada,  or  before  any  County  Court  Judge 
in  U.  C,  or  Circuit  Court  Judge  in  L.  C,  or  before 
a  Commissioner  in  Upper  or  Lower  Canada.  The 
6th  sec.  relates  to  Fees  to  Registrars  for  services 
under  the  Act. 

Mr.  Hartman  has  brought  in  a  Bill  to  amend  the 
Act  of  14  &  15  Vic.  c.  14,  "by  providing  that  a 
City  included  within  a  County  for  judicial  purposes 
shaJI  pay  a  fair  proportion  of  tlie  sum  required  for 
the  payment  of  Jurors  in  such  County:*' — th»  is 
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no  more  ihau  common  justice,  for  it  were  unrea- 
sonable to  burden  a  county  with  more  than  its  due 
share  of  expenses  connected  with  tiie  administra- 
tion of  the  law.  Tlie  Bill  proposes  that  Cities  and 
Counties  shall  bear  the  expenses  in  proportion  to 
the  value  of  rateable  property  in  each. 

Mr.  Valois  proposes  to  amend  the  ISth  sec.  of 
**The  Railway  Clauses  Consolidation  Act,"  by 
making  it  imperative  on  Railway  Companies  in- 
corporated since  the  passing  of  "The  Railway 
Clauses  Consolidation  Act,"  or  in  the  same  session 
with  that  Act  **  to  place  framed  gates  in  the  fence 
on  each  side  of  the  Railway,  at  each  place  where 
it  crosses  any  farm  or  labd^  lor  the  use  of  the  pro- 
prietor of  such  farm  or  land,"  so  as  to  prevent  bars 
or  openings  being  substituted  :  also  that  the  Com- 
^  pftny  shall  be  bound  to  employ  a  person  as  Fence- 
viewer  for  each  nine  miles  c£  Railway,  "  whose 
duty  it  shall  be  to  see  that  the  fences  on  each  side 
of  me  Railway,  and  the  gates  at  each  crossing,  are 
in  good  order,"  and  to  repair  the  same  when  neces- 
sary. The  dtfa  sec.  allows  of  summary  proceedings 
for  recovery  of  damages  from  the  Company.  The 
measure,  if  engrafted  on  the  Railway  Law,  will 
probably  save  much  litigation :  it  would,  at  any 
imte,  be  an  important  safe-guard  against  accidents, 
and  might  advantageously  be  extended  to  all  Com*- 
panies. 


Commons   with  the   unanimous   approval  of  the 
House  of  Lords. 


JunoE  Burns'  LKTTEn. — We  should  feel  particu- 
larly obliged  to  any  of  our  subscribers,  having  a 
spare  copy,  who  would  favour  Us  with  Judge 
Burns'  letter  to  the  Hon.  Robert  Baldwin  on  the 
subject  of  Division  Courts,  and  published  by  the 
late  Mr.  Scobie,  in  pamphlet  form— our  own  copy 
having  been  mislaid.  If  sent  in  an  open  cover,  it 
can  come  by  mail  as  a  printed  paper. 


SURROGATE   COURT. 

(Notes  of  English  Cases  in  relation  to) 


8PESDT  TRIAL  OF  SMALL  OFFENCES. 

•  Wk  see  by  our  late  files  that  Lord  Brougham  has 
introduced  in  the  House  of  Lords  a  measure  for  the 
fipeedy  trial  of  offenders,  and  that  it  has  received 
(he  cordial  support  of  the  Lord  Chief  Justice.  The 
want  of  an  mexpensive  trial  and  prompt  punish- 
ment of  small  offences,  and  the  long  delay  of  trials, 
is  a  great  and  acknowledged  evil  in  criminal  juris- 

{>mdence.  This  glaring  defect  in  the  law  is  more 
elt  in  England  than  with  us ;  and  while  we  believe 
that  a  general  measure  for  Canada,  such  as  Lord 
Broog&m's,  is  uncalled  for  and  would  be  unsafe, 
we  think  it  might  be  applied  with  advantage  to 
,  Cities  and  large  Towns,  where  Stipendiary  Magis- 
trates act.  The  subject,  at  all  events,  is  deserving 
.  of  consideration. 

Lord  Brougham's  Bill  enables  two  Justices  to 
.convict  on  charges  of  larceny,  of  a  simple  and 
trifling  character;  but  the  justices  may,  if  they 
:  think  the  case  one  properly  the  subject  of  an  Indict- 
ment, deal  with  it  in  the  ordinary  way.  The  pun- 
ishment is  limited  to  three  months.  The  forms  of 
the  pioo^eding  are  .regulated  in  the  Bill:  and  a 
C0iivietion  is  made  a  bar  to  further  proceedings.  It 
also  provides  for  the  expenses  of  prosecutors  being 

edd.    Lord  Campbell,  in  giving  his  assent  to  this 
ill,  said  that  it  would  probably  go  down  to  the 


Pkcjiogatite  Court — Re  Mary  Reed — iiSth  Deceinber,  1855. 

fVill — CanceUation, 

IVhert  it  is  stated  on  the  pai>er  itself  that  a  Will  had  been 
executed  by  sealing^  and  the  seal  appeared  to  have  been 
torn  off  J.  the  WUl  was  assumed  to  luLve  been  cancelled. 

The  deceased  died  in  1807,*  leaving  a  testamentary  paper 
duly  executed.  It  having  been  supposed  that  the  deceased 
was  not  possessed  of  any  proper!  y^worth  looking  after,  no 
notice  was  taken  of  her  will  until  May,  1854,  when  it  was 
discovered  that  there  was  a  sum  standmg  in  her  name  in  the 
Consols.  The  application  was  for  administration  with  the 
will  annexed  of  tno  deceased  Mary  Reed.  When  the  will 
was  produced  it  was  found  to  be  written  on  five  sheets  of 
paper,  but  from  the  top  of  each  sheet  something  had  been 
torn,  leaving  a  gap  in  each  sheet.  When  or  how  this  itiutila- 
tiou  occurred  no  explanation  could  be  given :  none  of  the 
writing  w^as  affected  by  the  mutilation.  The  attestation  clause 
set  forth  that,  <Hhe  wntins  contained  in  this  and  the  four  pre- 
ceding sheets  of  paper  hereunto  annexed  was  signed  and 
sealed  by  Mary  Reeci,"  &c. 

Sir  John  Dodson  :  <<  The  circumstances  attending  the  case 
'<  are  peculiar ;  here  is  a  will  dated  as  far  back  as  1795 ;  the 
<<  alleged  testator  died  in  1807,  and  no  steps  hare  been  taken 
<<  to  prove  the  will  until  now.  The  attestation  clause  states 
<<  the  will  was  sealed,  as  well  as  signed.  I  am  strongly 
<<  inclined  to  think  that  the  seal  has  been  torn  off,  and  if  done 
''  by  the  testatrix  would  in  my  opinion  amount  to  a  cancellation 
<'of  it.  I  must,  therefore,  reject  the  motion,  leaving  those 
interested  under  it  to  propound  it  if  they  think  proper. 


DIVISION    COU  RTS. 

(^Reports  in  relation  to) 

KNOLISHCASSS. 
EX.       IW  THK  MATTER  OF  HiLL  V.  SwiFT  AND  WiFE. 

County  Court  jurisdiction— Pou:er  of  Judge  to  amend 
particulars — Prohibition. 

Plaintiff U  particulars  showed  a  debt  of£96y  reduced  by  set 
off,  a4s  made  byolnintiff,  to  £53 — the  Judge  of  his  own 
accord  amended  by  entering  an  abandonment  of  the  excess 
otoer  £50. — Held,  t?uU  he  had  no  power  to  do  so;  that  it 
must  be  the  plaintiff  ^s  own  act,  and  that  a  Writ  of  Pro- 
hibition must  issue. 

A  plaint  had  been  issued  out  of  the  Co.  Court  of  Leeds  by 
Jane  Hill  against  Roger  Swift  and  wife,  executors  of  Johk 
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OBB^SSSS^  .  

Megsen  :  ihe  summons  served  required  defendants  to  answer 
**to  a  claim,  the  particulars  of  which  are  hereunto  annexed." 
The  bill  of  particulars  set  forth  au  account,  consisting  of 
various  items,  amounting  to  £96  IGe.  8d  ;  and  it  contained, 

under  the  head  of  credit,  the  following JC96  16    8 

*<  By  various  sums  of  money  paid  by  John 
Megsen,  for  me  and  on  my  account 43  15    4} 


[Mascbl 


Balance  due  me £53    1     3^ 

and  I  seek  to  recover  £50,  the  extent  of  the  jurisdiction 
of  the  Court." 

The  parties  appeared  at  the  day  of  hearing,  when  the  de- 
fendant's Counsel  objected  to  the  jurisdiction,  on  the  gromid 
that  the  particulars  showed  ea: facie  a  demand  of  £96  lbs.  8d., 
fwoght  to  be  reduced  by  a  set  ofi  never  agreed  to  as  a  pari 
payment,  and  still  showing  a  balance  of  £53  odds. 

The  Judge  said  he  would  not  allow  justice  to  b^  defeated, 
and  that  he  would  give  the  plaintiff  leave  to  amend  the  par- 
ticulars, 'and  called  on  the  defendants  to  produce  ihe  particu- 
lar9  to  be  amended.  They  refused  ;  whereupon  the  Judge 
himself  dictated  an  amendment,  commencing  thus :— "  TTiis 
**  action  is  brought  to  recover  tue  sum  pf  £50,  in  satisfaction 
^' of  the  sum  of  £96  16s.  Bd.,  the  amount  due  to  me  on  the 
"  following  account,  and  I  abandon  the  excess."  Tlie  de- 
fendants having  left  the  Court,  the  Judge  ordered  service  of 
this  amended  particular  on  the  defendant's  Attorney,  then 
and  there.  The  Judge  then  asked  the  defendant's  Attorney 
and  Counsel  if  thev  appeared  in  the  cause,  and  on  their 
stating  that  they  did  noi,  called  on  the  plaintifT's  Attorney  to 
proceed  and  prove  his  case,  as  in  an  undefended  cause,  and 
thereafter  he  gave  judgment  for  the  plaintiff. 

Counsel  for  the  defendants  had  obtained  a  Rule  for  a  writ 
of  I^rohibition,  and  produced  affidavits  setting  forth  the  above 
facts.  Affidavits  were  now  produced  which  did  not  vary  in 
any  material  statement. 

Blis9,  Q.C.  and  Kentflay  showed  caus^  and  contended 
that  the  Co.  Court  Judge  had  power  to  amend  the  particulars, 
.that  the  plaintiff's  Attorney* was  there,  and  the  Court  would 
presume  that  the  Attorney  consulted  the  client  as  it  became 
necessary. ---[Pollock,  C.B.:  This  does  not  appear  upon  the 
affidayits  ;  it  is  not  quite  clear  to  the  Court  that  the  Attorney 
would  have  any  power  to  consent  to  such  an  amendment  and 
abandon  a  part  without  consulting  the  plaintiff.  In  such  a 
cafe  as  this  we  presume  nothing ;  if  we  did,  the  presumption 
would  rather  be  the  other  way.] — ^There  was  a  consent  in 
fact  to  abandon  the  excess,  and  therefore  there  was  no  ground 
for  the  prohibition. — 9  &  10  Vic.  c.  95,  s.  78;  Rule  Co.  Court, 
104;  Avards  v.  Rhodes,  8  Ex.  312;  Kempton  v«.  Willich, 
19  L»  J  C.  P.  369  ;  Isaacs  w.  Wyld,  7?Kx.  163 ;  Re  Walsh, 
1  E.  &  B.  383 ;  Lexden  Union  vs.  Southgate^  23  L.  J.  Ex. 
316. 

Edwin  James,  Q.C.,  and  Prentice,  in  support  of  Rule^ 
were  not  called  upon. 

Parke,  B. — There  is  no  doubt,  since  Isaacs  vs.  IVyld,  7  Ex. 
163,  that  it  would  be  competent  for  a  plaintiff  to  abandon  all 
the  excess  of  his  demand  over  £50,  but  then  we  must.be 
satisfied  that  the  plaintiff  ciearlyunderstood  that  that  was  the 
object  of  the  proceeding  here.  There  is  no  evidence  that  the 
plaintiff,  who  was  a  woman,  and  who  may  be  supposed  not 
to  have  known  what  was  assumed  to  be  done  in  her  name — 
really  understood  the  effect  of  the  amended  particulars.  The 
Co.  Court  Judge  had  no  power  of  himself  to  amend  particulars ; 
it  inust  be  the  plaintiff^s  act.  We  have  no  proof  that  the 
plaintiff  consented  to  the  amendment,  it  is  said  the  Attorney 
consented  for  her ;  but  it  is  not  even  clear  that  the  Attorney 
Ycas  authorised  by  the  plaintiff,  or  himself  knew  the  effect  of 
the'  amendnient  proposed  by  the  Judge.  Thp  Rule  for  ^  Pro- 
hibition must  thjerefpre  be  absolute. 

Poz«x.ocx>  C.B-j  and  ^^arti}}^  ,B.,  concurred. 


Ald£rson,  B. — ^The  defendant  may  have  ^ne  to  trial  upon 
the  very  ground  that  the  Judge  had  no  jurisdiction,  and  surely 
he  had  not  jurisdiction ;  that  being  so,  the  defeiidant  may 
fairly  be  entitled  to  his  costs  up  to  the  time  of  the  hearinff* 
The  Judge  could  not,  in  the  way  stated,  reduce  the  plaintiff'f 
demamd  to  an  amount  which  may  give  himself  jurisdiction^ 
and  proceed  then  and  there  to  determine  the  enquiry.  Jlii^ 
absolute.  .     . 


[The  County  Court  Rule  104  is  the  same  as  Pivision  Cw^ 
Rule  43,  and  the  provisions  in  the  ^glish  Act  as  Xq  **  aJbtan^ 
doning  the  excess"  are  similar  to  those  in  our  own  Statute. 

Under  the  English  Act,  it  has  been  decided  that  the  abai^ 
don^ieut  must  be  by  some  positive  act  .on  the  pavt  of  th^ 
plaintiff.  Vines  vs.  Arnold,  1  Cox  &  Mac.  32 ;  Brunslfilf 
vs.  Powell,  19  L.  J.  362  Ex.  But  there  is  nothing  definite  p 
to  the  time  when  the  act  of  abandonment  is  to  be  dope^  nor 
do  the  English  Rules  direct.  In  Isaacs  vs.  Wyld,  abovjp 
cited  (and  reported  also  in  1  Cox,  Mac.  &  jElest,  500).  PyvwCy 
•B.,  in  delivering  the  judgment  of  the  Couiti  said :  **  Ttijd^ 
most  reasonable  course  undoubtedly  is,  that  the  aban^nm^ei^ 
should  be  on  the  face  of  the  paitisnlary^  &o.y  so  tl^it  the  der 
fendant  may  at  once  acquiesce,  if  he  is  so  minded^  inatefq.o^ 
being  obliged  to  be  at  the  trouble  and  expend  of  uttQz^ding 
the  County  Court  in  ojrder  to  compel  the  plamtiff  to  abvi<l<^ 
the  excess  over  £50  on  the  hearing ;  but  there  is  dp  expi^fVi 
provision  lo  this  effect  in  the  Act,  and  the  language  of  ^ 
63rd  section,  though  equivxx^al,  seems  rathf^r. to. intimate  tklin 
the  abandonment  may  be  on  or  before  the  hearing.'^ 

In  the  Division  Courts  the  practice  has  been  wisely  JWttlefi 
by  the  Commissioners,  for  the  first  section  of  the  69th  Rule 
provides  that,  where  the  excess  is  abandoned,  it  must  be 
done  in  the  first  instance,  on  the  claim  or  set  off. — Ed»  L.  J.J 


Q.B.  Graham  v.  BurgrIbs.  J^Vf  4655. 

AmowHt  of  claim  and  amount  reooverahU — Appsai. 

The  right  to  appeal  under  13  ^  14  Fic.  c.  61,  9.  14,  Aoes  wot 
depend  on  the  amount  datmed  in  the  pkunt,  tmt  HU 
amount  legally  recoverable^ 

This  was  an  appeal  from  a  decision  of  the  Judge  gf  the 
County  Court  of  Cheshire.  The  ^aint  claimed  £20  J«.,  i^ 
was  brought  against  the  High  Bailiff  of  the  Court  for  not  lejJ* 
ing  under  process  in  a  former  suit,  and  for  a  false  return.  TOe 
amount  et  debt  and  costs  which  the  bailiff  was  vsqiurea  fo 
levy  in  the  previous  suit  was  <mly  £12  17r.  fid. 

McJntyre,  for  respondent,  took  a  pialiminanr  ob^eetiaiL  that 
no  appeal  lay,  because  the  amount  jrecov^rable  yrpa  u^der 
£20.  The  plaintiff  could  not  leg^y  .recover  ipore  than  &b 
debt  and  costs  in  the  iormer  action;  and  could  not  entilje 
himself  to  appeal  by  merely  olaiminfi'  in  his  plimit  a  lnjVtt' 
amount.  He  referred  to  Arden  v.  Goodaare,  ll  CM^^mSf 
and  PoweU  v.  Hood,  3  Lord  i(aym>  Ul  1. 

lAoyd — Contra. — The  amount  ultimately  recoreiiDd  is  ^^t 
material.  To  hold  the  appeal  dependant  on  the  ambient. Re- 
covered would  very  much  limit  the  operation  of  this  beiiefidSkl 
clause.  The  statute  refers  to  the  claim  tcbsAb  in^tbd. 
the  Judge  must  look  to  the. amount  there  stated  to  aee  vfl 
he  has  jurisdiction;  he  would  not  have  had  jurv!M^icti( 
entertain  this  plaint  before  the. passing  of  the  13  «  14  v^d. 
c.  61. — rCoLERiDOE,  J. :  Do  you  admit  that  the  daknuigeii  lue 
limited  oy  the  debt  and  costs  in  the  foHner.aait  IJrrfl&Bf  joa 
not  neceaaarily  eo;  tiie  jactipn  is  /or  liTdwiwhif^  4mMSP» 
aad^it^uld  l^a?»:been  oomfieteiUio^tw  Ji5^|p^|giVe,fj^ 
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Lotd  CASiPtoKLiy  C  J. — t  diifik  this  a  cl&ar  point ;  the  statute 
13  &  14  Vic.  c.  6],  s.  14,  giyes  a  rii^ht  of  appeal  in  those  cases 
where  jurisdiction  orer  tiie  cause  of  action  »  given  to  the  Co. 
Govt  DT  that  statute.  We  mu^t  see^  therelbrer  what  like 
cause  of  action  is,  and  what  is  the  amount  of  damages  claimed 
in  the  plaint.  Now  here  the  cause  of  action  was  such,  that 
aecordingto  law,  damages  to  the  amount  of  £20  could  not  be 
p^ven.  The  Jodge,  therefore,  had*  jurisdiction  over  it  under 
the  first  County  Court  Act ;  and  the  jurisdiction  was  not  given 
by  the  stat.  13  &  14  Vic.  c.  61.  But  it  is  only  in  the  cases  to 
which  the  extended  jurisdiction  applies  that  there  is  an  appeal 
given  by  section  14.  This  was  not  such  a  case,  and  there  is 
no  right  of  appeal. 

The  other  Jadges  conenrfed. — Appeal  dismissed. 


Q.B. 


SADLtR  t,  HCKLOCK. 


Jan,  22i' 


(This  ease,  as  to  appeal,  is  not  very  irfiportant  in  relation 
to  Division  Courts,  but  in  other  respects  may  guide  the  Prac- 
titioner. From  fliis  case  it  would  seem  that  the  Courts  above 
^ill  not  take  the  sum  mentioned  in  the  Particulars  as  the  only 
criterion  of  jurisdiction  as  regards  amonnt,  but  will  look  into 
the  substance  of  the  cause  of  action,  and  that  the  proper  test 
is  the  amount  legally  recoverable. 

Quere — ^what  bearing  would  the  principle  contained  in  the 
above  decision  have  in  reference  to  the  85th  section,  and  also 
the  38hd  and  59th  sections  of  our  Division  Courts  Act  ? — Ed, 
L.  J.] 
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MONTHLY   REPERTORY. 

Notes  of  English  Cases. 


EX. 


COlClVOir    LAW. 

Stswart  v.  Mackeak. 


Jan,  30. 


Principal  and  surely — Principal  and  agent — Guarantee — 
AHeroHoni  of  terms  of  agency — Accommodation  bills. 

JB*9  ft  bottle  manufacturer,  iqppointed  A.  as  his  agent,  on 
certain  terms,  <<ali  monies  to  be  duly  accounted  for."  S. 
»hottiy  after  agreed  to  be  A.'s  suretjr  on  these  terms :  <<  I 
Hereby  agree  to  guarantee  A.'s  intromissions  (or  dealings)  as 
four  i2^ent  to  the  extent  of  £500."  Afterwards  A.  &  B.  agreed, 
tHthibnt  S;'s  knowl^ge,  to  alter  the  mode  of  accounting, 
whereby  B.  was  to  draw  accomiQodatidn  bills  every  month, 
and  A.  was  to  accept  them  for  a  certain  commission,  and  he 
was  to  contribute  all  sums  in  hand  towards  taking  up  each 
Ull  as  it  became  due.  The^  bills  had  no  relation  to  the  state 
of  the  agency  account,  and  far  exceeded  it  in  amount : — 

AMk  (PouoOK,  C.  B.  diaseatieote)  that  S.  was  not  dis- 
cbargea.fram  liability  on  the  giranatee  for  A.'s  acceptances, 
fpr  the  terms  of  the  guarantee  were  general,  and  the  altera- 
tion was  merely  in  ub  mode  of  A.'s  accounting  to  B. 


Tamnse  it.  Chbistian. 


Jan.  23. 


Principal  OMl  agent^Person(d  HabUity  ^  contracting 

parties, 

Wheit  Cf  acting  on  the  part  of  N.,  signed  an  agreement 
to.««9ovtA  ft  Wftse  to  T.y  T«  to  pay  rent  to  C.  for  &e  use  of 
N.y  and  T.  to  execute  a  counter  part,  if  required  by  C,  'on 
the  pM  of  N,f  and  T.  agreed  not  to  have  an  auction  on  the 
premiiies  ^#fthottt  consent  of  C,  lind  such  agreement  was 
iigtMd  'hf  C,  withoot  reference  tb  any  prificipal: — 

JMdf  that  C.  was  personally  liable  on  the  a^j^reement. 


Master  and  servant — Servant  for  a  particular  Job — Inability 
of  master  for  damage  arising  from  Servant^  s  negligence. 

Defendant  employed  P.  to  clear  out  a  dmin  m  the  public 
road  before  defendant's  hoiiso.  P.  was  not  the  defendant's 
servant,  and  was  not  employed  by  him  as  a  contractor,  but 
as  a  person  having  skill  in  making  drains.  Defendant  gave 
no  directions  to  P.  as  to  the  manner  in  which  the  drain  was 
to  be  cleaned,  nor  did  he  superintend  P.  in  ins  work.  P. 
filled  up  the  drain  with  loose  soil,  so  that  the  plaintiff's 
horse,  putting  his  foot  in  it,  fell  and  was  injured. 

Held,  that  P.  was  defendant's  servant  to  do  this  particular 
job,  and  therefore  defendant  was  liable  for  the  injury  to 
plaintifi's  horse  caused  by  P.'s  negligence. 


Q.B. 


FiSON  V.  KiTTON. 


Jan.  18. 


Contract  of  sale — Statute  of  Frauds — Letters^  construMoU 

of— Memorandum  in  writing. 

In  an  action  for  non-delivery  of  oil-cake  upon  a  contract  of 
sale  of  100  tons^at  £9  per  ton,  to  be  of  the  same  quality  as  the 
last  100  tons  before  then  sold  by  the  defendant  to  the  plaintiff: — 

Held,  that  from  the  letters  of  the  plaintiff  to  defendant,  and 
in  which  tiiiis  contract  was  truly  stated  by  the  plaintiff,  and 
in  reply  to  which  the  defendant  said  that  he  would  fulfil  ail, 
contracts  literally  and  in  the  spirit  in  vhichthey  were  made* 
and  wluch  letters  were  duly  signed,  there  was  a  sufficient 
memorandum  of  the  contract  in  writing  to  satisfy  the  Statute 
of  Frauds. 


O. C. R .  Regim A  V,  Febguson.  Jan,  30. 

Joinder  of  counts  for  feUmy  and  misdemeanor. 

» 

Where  an  indictment  contains  two  counts,  the  first  fof 
assaulting  with  intent  to  rob,  and  the  second  for  atteihptin^ 
to  rob,  and  the  prisoner  was  convicted  on  the  first : — 

Heldf  on  motion  in  arrest  of  judgment  for  misjoindefi  thai 
the  conviction  was  good. 


C.C.R. 


ReoINA  V,  DOLAN  £T  AL. 


Jan,  90* 


Felonious  receipt  of  stolen  goods— Restoration  to  the  owner 
bettoeen  the  stealing  and  receiving. 

Stolen  goods  were  found  in  the  pocket  of  the  thief  by  the 
owner,  wno  sent  for  a  policeman.r 

The  policeman  took  the  goods,  and  the  three  went  together 
towards  the  shop  of  A.,  where  tne  thief  had  previously  S6ld 
stolen  goods.  When  near  it  the  policeman  gave  beck  ihe 
goods  to  the  thief,  who  was  sent  by  the  owner  to  sell  them 
where  he  had  sold  the  others.  The  thiet  then  went  alone  into 
A.'s  shop  and  sold  the  goods  to  him,  and  returned  with  the 
proceeds  to  the  owner : — 

Held,  that  under  those  circumstanceS|  A.  could  not  be 
convicted  of  receiving  stolen  goods. 


Q.B. 


Johnson  v.  Roberts. 


Jah.  i27. 


Auctioneer— Abortive  sale — Recovery  ofd^ponl. 

The  purchaser  at  a  sale,  which  turns  out  abortitis  from 
vendor's  inability  to  make  a  good  title,  cannot  recoref  the 
deposit  from  the  vendor  as  moneir  had  and  received,  though 
paid  over  to  him,  but  must  sue  tne  auQtioneer,  he  being  the 
agent  of  both  partiesy  to  appropriate  the  depesit  to  the  pftttf 
entitled  to  it.  ' 
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EX. 


OuLDs  V.  Harrison. 


Dec.  18. 


Bill  of  exchange — Overdue  bill— Indorsement  to  defeat 

set-off—Fraud, 

A.,  as  indorsee  of  an  over-due  bill,  sued  the  acceptor  C,  to 
whom  the  holder  B.  was  indebted  at  the  time  the  l>ill  became 
due.  C.  pleaded  that  after  the  bill  became  due,  and  before 
it  was  indorsed  to  A.,  the  holder  B.  was  indebted  to  C.  in  a 
►um  exceeding  the  amount  of  the  bill ;  and  that  B.,  in  order 
to  deprive  C.  of  his  right  of  set-off,  and  to  defraud  C,  in- 
iiorsen  the  bill  to  the  plaintifi  without  any  consideration  : — 

Heldf  on  demurrer,  that  the  plea  ^^-as  bad  ;  for  the  ground 
of  8et-s:>ff  was  a  collateral  matter,  and  not  one  of  the  equities 
which  attached  to  the  bill  itself;  and  thai  as  B.  was  not 
alleged  by  the  plea  to  be  bound  to  admit  the  set-off,  his  put- 
ting the  over-due  bill  in  circulation  was  no  fraud  nor  any 
iafringement  of  C.^a  rights. 


Q.B. 


Farlcy  r.  Danes. 


Jan,  15. 


made  a  bankrupt, 


Maliciously  procuring  plaintiff  to  be  '. 
wAionfor  trill  lie,  although  the  adjudication  be  wrong. 

An  action  for  maliciously  procuring  the  plaintiff  to  be  made 
a  bankrupt  will  lie  althongh  the  facts  set  forth  in  the  petition 
and  affidavit,  upon  which  the  adjudication  of  bankruptcy  pro- 
ceeded, did  not  disclose  sufEcient  grounds  lor  justifying  the 
C'lramissioQ  in  prononncing  such  ac^'udication.  This  making 
a  mistake  in  law  will  not  render  the  defendant  less  liable,  as 
it  is  in  consiequence  of  his  act  tKat  the  adjudication  is  pro- 
nounced. 


Jennings  v,  Roberts. 


Jan,  25. 


Q.B. 

Bill  of  Exchange — Notice  of  dishonour* 

A  BiU  of  Exchange  made  payable  at  a  bank  in  London  was 

d'M  on  the  19th.     On  the  20th  the  plaintiff  learnt  from  a  clerk 

in  the  branch  bank  in  Yorkshire  that  the  bill  was  dishonoured, 

and  would  be  returned  on  the  morrow.    The  plaintiff  gave 

^notice  of  this  the  same  day  to  the  defendant,  and  said  he  most 

*hav6  the  money  from  the  defendaut  on  the  morrow : — 

Held,  a  good  notice  of  dishonour  .and  unobjectionabley  on 
the  croand  that  the  plaintiff  at  the  time  could  not  have  known 
the  Kict  of  the  dishouour. 

[Cases  cited  on  argument :  Hartley  v.  Case,  4  B..  &.  C. 
819;  Caunt  v.  Thompson,  7  C.  &  B.  908;  Chapman  v. 
Keaney  3  A.  «l  E.  193 ;  Harrison  v.  Ruscoe,  15  M.  &  W. 
S91.] 


Totcnsend  v.  Deacon,  3  Ex.  706 ;  and  King  y.  Hoare^  IZ 

M.  &  VV.  494.] 


EX. 


PoRRiT  r.  Baker  and  another. 


Jan.  33. 


Game—Contract  to  deliver  pheasants — Illegality, 

Defendant  contracted  to  deliver  Xo  the  plaintiff  ei|3fhl  phea* 
sants  when  he  required  them  ;  defendant  pleaded  that  ftueh  an 
agreement  was  void  under  the  Game  Act  (I  &  2  Wm.  IV. 
c.  32.) 

Held,  that  it  might  not^  and  upon  the  pleadings  in  this  ca$« 
was  not,  void. 

Parke,  B.,  in  giving  judgment,  said :  **  Your  p)eai»elesHy 
bad  ;  it  does  not  hit  the  direct  point.  They  may  have  been 
required  of  the  defendant  in  the  right  time ;  and  what  is  there 
to  prevent  the  defendant's  buying  the  pheasants  in  proper 
season  and  afterwards  delivering  them,  when  required^  out  of. 
a  mew?  If  nothing,  your  plea  ia  bad,  and  it  contains  na 
allegatioo  to  the  contrary. 


CIIANCKnY. 


v.c.w. 


Hill  r.  Andus, 


Jan,  31, 


Q.B. 


Town  r.  Mead. 


Jc^.  18. 


Statute  of  LimiaiionS''2l  Jac.  I.  and  4  &  5  Anne, 

c.  16^  8. 19. 

This  was  an  action  for  goods  sold  and  delivered.  Flea — the 
Statute  of  Limitations.  -  Replication — that  at  the  time  of  the 
aopruing  of  the  cause  of  action^  the  defendant  and  a  joint 
eontraotor  were  abroad  ;  that  the  defendant  returned  to  this 
couutry ;  that  the  other  joint  contractor  died  abroad  less  than 
six  years  before  the  commencement  of  the  suit.  On  demurrer 
to  Replication : — 

Held^  that  the  Replication  was  good:  that  the  Statute  of 
James  did  not  begin  to  run  until  the  death  of  the  joint  con- 
tractor abroad.  Quaere,  whether  it  would  ever  begin  to  run, 
as  ha  could  never  retain  to  this  country. 

[Cases  cited  :  in  support  of  the  demurrer, — Perry  v.  Jade- 
srm,  4  T.R.;  Fanin  v.  Anderson,  7  Q.B.,  811 ;  Rhodes  r, 
Bmeihurstj  4  M.  &  \V.  03 :  and  in  support  of  Replication, — 


Merchant  Sliippmg  Act,  lS5i^—LUMlily  of  shipowner — 

Jurisiiction, 

A  shipowner  suing  in  equity  under  s.  514  of  17  &  18  Vie.  e. 
104,  for  the  purpose  of  having  the  amount  of  iua  '*nVif*f  *ii 
respect  of  the  several'  events  specified  in  that  Act  determined 
anil  rateably  distributed  among  the  sevetal  apprehended 
claimants,  and  to  have  their  suits  in  other  Courts  stayed,  moat 
admit  that  he  has  incurred  some  Habiiity  before  heiean  obtain 
the  assistance  of  equity. 

[N.B.  This  Act  is  printed  at  length  with  the  Statoteaof 
Canada  for  last  session. — Ed*  L,  J.] 


M .  R .  Greensla  de  v.  Dare.    Jan.  21,  S3,  S^  31* 

Conatrudite  notice. 

The  want  of  a  receipt  for  purohase-money  on  a  title  daed^ 
coupled  with  other  circumstances,  held  not  sufficient  to  bind 
a  purchaser  to  make  enquiries  into  the  particulars  of  th« 
transaction,  which  was  alleged  to  have  been  a  fmnditleQi 
purchase  from  a  lunatic. 


V.C.8. 


HUGRSS  «.  pARaHORE. 


•/an.  Ss^.. 


Statute  of  Limitations — Acknowledgment  vnthin  the  ttat.  9 
Geo,  IV,  c,  14,  s.  l-^AcknoidtdgmaU  of  a  fftmsfcl 
account — Continuing  cantmet  to  settle  an  amxmsU.. 

There  being  an  open  acconnt  between  R»  and  H.  e£tendiaff 
from  Jan'.  1834  to  within  a  short  lime  of  the  death  of  M.  in' 
1847,  the  iollowing  memorandum  was  executed  by  H.  in 
1845  ;— « It  is  agreed  that  Mr.  R.,  in  his  general  account^ 
shall  give  credit  to  Dr.  H.  for  £174,  being  for  bricks  delivered. 
&cr.,  in  1834.    Dated  ISch  Sept.,  1845.    J.  fi." 

Held,  that  this  was  a  sufficient  acknowledgment  within 
Lord  Tenterden's  Act,  by  If.,  of  an  open  aeoottnt,  to  keeptha 
claim  of  R.  oat  of  the  operation  of  the  Statute  of  LimHatiMia. 

Any  writinq^  which  amounts  to  an  acknowledgmfnl  of  aiv 
open  account  between  two  persons,  must  also  bejevidence  of 
a  continuing  contraotto  settle  tlus  account,  i.e.|  of  a  ^miM. 
to  pay,  or  of  a  right  to  receive  the  balance. 


1855.J 

m     I 
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U.   C.   CHANCERY  JUDGMENTS. 


(Ileponed  by  Adam  Croolcs,'  Esq.,  Barrister-at-Law.) 

Jiidgments  givea  ia  full  Court,  on  Monday,  Feb.  12,  1855. 


Hamilton  v,  McNab. — Bill  filed  to  redeem ;  defendants, 
Duncan  McNab  and  Alexander  McNab;  Duncan  McNab 
haTing  <A)tained  an  absolute  Dee&  of .  Conveyance  of  the 
pr^miaes  from  Alexander  McNab,  which  did  not  give  the 
true  nature  of  the  transaction  as  t)etween  these  defendants ; 
this  being  established  to  be  a  mortgage  transaction, — Decree 
for  redemption. 


FtTLLXR  Vt  Richmond. — ^Bill  filed  for  specific  performance 
of  an  agreement  between  plaintiff  and  one  of  defendants, 
whereby  plaintiff  had  agreea  to  adirance  money  for  getting 
out  saw  logs  for  him ;  and  having  made  advances  accord- 
ingly, the  defendants  notwithstanding  sought  to  interfere 
lii^lCh*  hb  right  to  the  saw  logs.  Injunction  had  been  previ- 
ously granted  on  motion — and  now,  the  Court  treating  the 
aaw  logs  as  chattels  of  peculiar  value,  decreed  specific  per- 
formance^ wiUi  costs. 

Dalton  v.  McNidsb. — Question  arose  as  to  plaintiff's  ri^ht 
to  pay  the  amount  of  a  judgment  for  a  debt  to  the  pretended 
Bank  of  Upper  Canada,  at  Kingston,  to  the  defendant,  one 
of  the  Commissioners  under  the  statute,  in  bills  of  the  bank, 
which  had  not  been  deposited  within  the  time  limited  by 
the  Act    lliis  right  was  negatived  by  the  Court. 

Shaw  v.  Liodull. — Bill  for  foreclosure  against  Liddell  and 
hia  aaaignees  in  trust  for  the  benefit  of  themselves  and  other 
creditors  who  should  come  into  the  assignment. — ^Declared 
that  it  was  not  necessary  to  make  these  (Aher  creditors 
putka  under  the  general  order. 


had  lately  become  very  valuable.  Defendant,  Mrs.  Reid». 
filed  a  petition  to  open  the  foreclosure,  and  for  a  new  dayto. 
redeem,  from  an  informality  in  the  original  decree.  Th» 
Court  refused  the  application. 

In  tt  Shaw,  a  lunatic.  Appeal  from  Master's  report,  ia 
which  he  had  disallowed  a  claim  of  a  creditor  aa  barred  by 
the  Statute  of  Lmiitations. — Appeal  dismissed. 


McGiLL  V.  Knott. — Beld^  that  plaintiff  might  goon  without 
service  of  warrants,  on  producing  an  affidavit  aoawiog  that 
defendant  could  not  be  served* 


GooDEVK  V.  MANNsai. — Plaintiff  desiring  it,  the  carriage  of 
the  decree  was  given  to  defendants,  who  are  to  have  their 
costs.  Land  directed  to  be  sold.  Sheriff's  Deed  set  aside. 
Plaintiff  to  be  paid  out  of  proceeds  of  sale. 


GijLMOua  V.  Camsbon. — ^fiill  to  redeem  defendant  Cameron, 
and  to  forecloee  other  defendant. — ^Declared  that  plaintiff  had 
a  right  to  tack  his'  judgment  to  mortgage  debt,  and  thus  to 
hola  a  lien  for  both  on  ooth  estates  incumbered,  contingent 
personal  as  well  as  real  estate. 

Simpson  v.  GaANT.-^uestion  of  costs.  Decree  was  to 
dismiss  bill  with  costs.  Plaintiff  contended  that  inasmuch  as 
defendant  might  have  raised  his  defence  by  demurrer,  instead 
of  allowing  the  cause  to  so  to  a  hearing,  he  wao  not  entitled  to 
the  costs  arising  from  having  pursued  such  a  course.  The 
Court  h^d  that  there  was  no  general  rule  upon  the  subject, 
and  as  there  were  other  questions  of  fact  involved  in  the  case, 
decided  that  defendant  was  entitled  to  all  his  costs. 


PATTXasoN  V.  Crawforo. — ^Macara,  a  solicitor  for  several 
of  the  parties  in  the  suit,  directed  to  have  all  his  costs. . 

Wads  WORTH  v.  McDouoaix. — Question  between  mill* 
owners  as  to  interference  with  rights  of  plaintiff  by  defendant. 
Under  the  circumstances  of  the  case,  mjunction  applied  for 
refused.    Costs  reserved. 


mm 
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Wauubv  9.  McKxnzis. — ^BlU  filed  by  heir-at-law  to  redeem 
administratrix,  who  had  become  the  assisnee  of  a  mortgage 
of  hia  ancestor,  and  had  also  purchasea  (as  she  supposed^ 
fim  Equity  of  Redemption  at  a  Sheriff's  sale,  under  a  writ  of 
9xecution  against  lands.  Question  was  whether  administra- 
trix ahould  be  allowed,  in  addition  to  the  mortgage  debt,  the 
amount  she  had  paid  for  this  purchase  to  the  iSheriff. — Held, 
that  ahe  was  not. 


LsB  V.  Coombs.— -Decree  directing  an  enquiry  as  to  the 
existence  of  the  bond  and  will  referred  to  in  the  proceedings 
in  tlM  eaose.        

K«iam  V.  RaiD. — ^Foreclosure  suit.n~The  property  mort- 
gaged was  that  of  the  defendant,  Mrs.  Reid,  who  had  joined 
m  the  mortgage  with  her  husband,  and  the  proper  certificate 
was  endorMO.  Plaintiff  had  obtained  decree  of  foreclosure 
absofute'sonia  ton  years  since.  Property  was  at  Fort  Erie,  and 
9 


To  the  Editor  of  the  '<  Vjpper  Canada  Law  Jowmal,*^ 

Dear  Sir, 

I  have  often  regretted  that  when  the  last  Act  was  Maaed 
relative  to  the  Statute  of  Limitations,  13  &  14  Vic.  oh.  ^U 
some  provision  was  not  made  in  the  case  of  acoounta 
between  par^  and  party,  to  enable  one  of  them  to  recover 
against  the  other,  when  that  ether  admits  on  oath  before  tli# 
Court  that  the  cause  of  action  or  the  subject  of  set-off  b  a  just 
debt,  and  has  never  been  paid.  I  have,  in  seveml  instaacaSf 
found  cases  in  which  the  defendant  did  not  pretend  that.tha 
cause  of  action  had  been  settled,  but  relied  on  the  Slalute  of 
Limitations  only  as  a  defence.  One  of  a  peculiarly  hard 
character  occurred  a  few  months  ago, — the  facts  were  these : 

A.  had  purchased  a  horse  of  B»,  and  was  topay  in  produce, 
within  SIX  months,  as  B.  might  require  it.  Ijie  amount  was 
from  time  to  time  received,  with  the  exception  of  about  XI3. 

B.  had  evinced  remarkable  forbearance  in  collecting  the 
amount,  as  the  period  of  payment  was  extended  from  six 
months  to  two  years. — At  the  end  of  this  period  A.  gave  up 
his  farm,  and  set  up  a  petty  shop,  and  invited  B.  to  deal  witn 
him.  B.  did  so,  and  opened  an  account,  expecting  that  the 
balance  due  for  the  horse,  payable  in  produce,  would  now  be 
paid  in  sugar  and  tea,  &o.,  he  continued  to  take  up  articles 
at  A.'8  shop,  and  occasionally  performed  woriL  as  a  black** 
smith,  and  paid  money,  keeping  back  the  balance  that  was 
due  on  the  horse,  in  his  own  huids,  but  without  any  aotnal 
understanding  with  A.  that  such  was  to  be  allowed.  At  iencth, 
on  some  quarrel  happening,  A.  sued  B.  for  the  amount  ofhia 
store  account,  and  when  B.  gave  in  evidence  the  sale  of  the 
horse  and  the  balance  due  on  it,  was  met  by  the  Statute  of 
Limitations.  B.  honestly  admitted  the  account  at  the  store  to 
be  correct  On  the  contrary,  A.,  when  sworn,  did  not  deny 
the  balance,  but  shewed  that  the  last  payment  made  on  it 
was  more  than  six  years  before  the  commencement  of  the 
suit ;  that  he  never  intended  to  pay  m  anything  but  produce, 
and  did  not  deliver  the  goods  as  part-payment  of  the  contract 
for  the  horse  ;  that  groceries  were  cash  articles,  and  that  he 
rendered  his  account  every  three  months,  crediting  the  work 
done  and  money  paid,  but  avoided  giving  any  credit  for  the 
bsJanoe  due. for  the  horse.  Here  were  clearly  two  distinct 
contracts — one  for  a  horse,  payable  in  produce ;  the  other  for. 
groceries,  payable  in  money.    One  had  become  barred  by 
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the  Statute,  the  other  not.  Yet,  though  it  was  certain  that 
the  plaintiff  in  justice  owed  the  defendant  a  few  shilJings, 
law  was  obligrea  to  prevail  over  equity.  There  certainly  can 
be  no  danger  in  altering  the  law  so  as  to  compel  the  debtor  to 
pay,  where  he  admits,  on  oath  before  the  Court,  a  balance 
cNe  which  he  has  never  settled  for  in  any  way.  I  should  like 
to  hear  your  opinion  on  this  desirable  alteration. 

I  am  also  desirous  of  ascertaining  the  opinion  of  the  Judges 
as  to  the  right  of  Bailiffs  to  charge  mileage  on  executions 
where  they  make  several  trips,  viz. :  The  bailifi'  goes  and 
makes  a  seizure  and  travels  10  miles ;  he  gets  the  property 
receipted  and  appoints  a  day  of  sale ;  he  attends  at  the  day, 
and  the  plaintiiT,  at  the  solicitation  of  the  defendant,  directs 
the  bailiff  to  postpone  the  sale :  this  is  done  several  times 
before  the  execution  is  finally  settled  :  has  not  the  bailiff  a 
legal  ri^ht  to  charge  for  every  trip  made  for  the  convenience 
of  the  defendant  7  I  am  incuned  lo  acknowledge  the  right, 
but  there  seem  to  be  others  who  deny  it.  All  the  Act  says 
upon  the  subject  is  contained  in  the  Schedule,  which  says 
every  mile  from  the  Clerk's  office,  in  going  to  seize  on  exe- 
cution, where  money  made  or  case  settled  after  levy,  4d. — 
Supposing  the  decision  to  be  that  the  bailiff  is  only  entitled 
fotne  travel  on  going  to  seize,  what  will  be  the  consequenc  3  7 
He  will  of  course  immediately  remove  the  horse,  cow,  or 
other  property  of  the  delendant,  to  his  own  dwelling,  and  sell 
it  as  soon  as  possible ;  or  if  the  plaintiff  grants  lenity,  he  will 
return  the  exeoutien  as  stayed,  charge  his  fees  to  plaintiff, 
^  and  release  the  defenaant's  property.  In  the  fir^t  case,  the 
'  defendant  is  perhaps  unnecessarily  coerced  and  injured, 
when  the  delay  of  a  few  days  would  enable  him,  at  a  trifling 
expense,  to  meet  the  demand.  In  the  second  case  the 
plaintiff  loses  his  security  on  the  defendant's  propetty,  and  is 
put  to  costs  himself.  When  he  is  desirous  of  proceeding,  a 
new  execution  rhust  be  issued,  and  the  costs  ol^the  first  exe- 
outio  I,  and  the  fees  thereon,  as  well  as  the  second,  are 
snpersulded,  all  of  which  eventually  comes  out  of  the  defend- 
ant. Why  then  not,  as  is  most  conducive  to  the  ends  ol 
rastice,  in  mercy  to  the  defendant  and  a  due  regard  to  the 
bailiff's  rights,  permit  him  to  charge  for  every  trip  necessarily 
fCiH^e  (or  the  convenience  of  the  djlet.dat.t,  ai.d  muiia  at  Lis 
fequeel  ? 

I  anh  opposed  to  any  sharp  practice  in  pushing  a  sale  under 
an  execution ;  it  will  have  the  efle  :t  of  inducitiff  baililis  to 
ibrm  partnerships  wih  agents,  who  will  attend  the  sale  ami 
purch&se  the  poor  debtor^s  property  at  a  trifle,  and  share  the 
plunder.  Fe  assured  that  when  an  officer  is  not  paid  his 
reasonable  charges,  that  he  will  invent  methods  by  which  he 
may  remunerate  himself*  * 

Yours,  &c., 

JVDCX. 

February  8th,  1855. 

F.S. — The  Clerks  of  the  Division  Courts  zxe  very  badly 
paid.  They  are  required  to  do  ma'iy  acts  for  which  toey  get 
no  remuneration  ;''tney  are  compelled  to  receive  large  sums 
of  money,  which  is  a  burdensome  responsibility,  and  give 
jreceipts  to  bailiff  and  take  them  from  suitors,  without  any 
charge ;  they  cannot  receive  a  gratuity,  even  i 

[The  operation  of  the  recent  Statute  of  Limitations,  as  re- 
marked by  our  esteemed  correspondent  **  Judex,"  discloses  a 
case  of  extreme  hardship — such  an  one  is  seldom  met  with — 
but  the  very  best  laws  may  work  individual  wrong  in  some 
instances,  and  we  much  fear  that  any  exception  would  be 
productive  of  great  inconvenience,  and  encourage  fraud  and 
perjury.  It  may  safely  be  affirmed,  we  think,  as  generally 
true,  that  the  man  who  would  cheat  his  neighbour  would  not 
hesitate  to  help  out  his  knavery  by  a  false  oath.  I'he  Statutes 
of  Limitation  were  built  up  and  brought  into  their  present 
•kape  on  a  lengthened  and  large  experience  of  their  beneficial 


operation  generally,  and  those  who  sleep  on  their  legal  rights 
hav/s  themselves  and  not  the  law  to  blame  if  they  suffer  lose. 

In  the  case  above  mentioned  the  Judge  might,  we  think, 
refuse  costs  to  A. ;  and  in  all  such  defences  the  utmost  strict*- 
ness  may  be  required  in  proof  of  the  legal  foundation  for  the 
same. 

Upon  the  subject  of  Bailiffs'  fees  we  leave  the  matter,  ibr 
the  present,  to  our  correspondent's  brother  Judges,  whoea 
opinions  he  is  desirous  of  eliciting. 

We  entirely  agree  iu  the  opinion  that  Clerks  are  not  properly 
remunerated. — Ed.  L.  J.}  • 


'ih  the  Editor  of  the  "Law  Jawmal.^* 
Sir, 

As  you  have  kindly  permitted  your  subscribers  to  ask 
questions  on  points  of  rractice,  I  submit  the  following : — 

A.  purchased  from  B.  25,000  barrel  hoops  at  34s.  6d.  per 
thousand ;  the  agreement  was  yerbal ;  the  distance  from  A. 
to  B.'8  residence  was  about  12  miles ;  A.  was  to  haul  titm 
hoops  at  his  own  expense.  Eight  thousand  htwps  were  deli* 
vered  and  paid  for,  and  A-  sent  for  remainder,  but  B.  bad 
sold' them  to  another,  at  a  Iiigher  price;  A.'s  team,  conae- 
quently,  returned  home  etnpty.  A.  had  fhen  to  make  purchais 
elsewhere, — had  to  travel  a  greater  distance, — and  had  to  pay 
3s.  9d.  per  ^ousand  more  than  his  contract  price  with  B.— 
(tuare,  is  A.  justifiable  in  suing  B.  in  the  Division  Court,  on 
the  ground  of  a  breach  of  contract,  for  damages,  and  reoover 
if  his  case  is  proved  7 

J.T. 


[A.'s  form  of  action  will  be  for  damages,  sustained  by 
reason  of  the  non-<lelivery  of  the  goods  bought ;  and  snoh  aa 
action  is  maintainable  m  a  Division  Court,  being  **9i  perBontl 
action"  within  the  meaning  of  th^  first  section  of  the  £xten« 
sion  Act  (16  Vic.  ch.  177).  We  confine  ourselves,  puipoeelj, 
to  the  simple  question  of  jurisdiction. — Ed.  L.  J.] 

•       ■  — -^  .. 

7b  the  Editor  of  the  "  Upper  Canada  Lauo  Journal.** 

Sir, 

I  desire  to  benefit  by  that  portion  of  your  publication,  ^^fP^ 
is  alluded  to  in  the  Prospectus  as  to  certain  queries  on  points 
of  Law,  in  asking  from  some  correspondent  any  hints  on  the 
following  caae: — 

A.,  by  his  will,  after  all  his  lawful  debts  were  paid,  gava 
and  bequeathed  all  his  personalty  unto  his  wife,  to  be  en* 
joyed  by  her  during  her  natural  life  ;  and  thereafter  he  directed 
and  declared  that  the  lots  mentioned  be  sold  when  the  young- 
est of  his  children,  being  the  issue  of  his  second  marriage, 
should  have  attained  the  age  of  21  years,  and  the  proceeds 
thereof  to  be  equally  divided  amongst  his  children  of  hia 
second  marriage  as  uoresaid — share  and  share  alike.  And 
<hat  in  case  any  one  or  more  of  the  said  children  of  second 
marriage  should  die  under  21,  without  issue,  or  bein^  a 
daughter  under  that  age  or  unmarried,  then  the  share  of  hun^ 
her,  or  them,  so  dying,  should  accrue  and  go  to  the  snrviyora 
in  equal  proportions,  ''and  be  paid,  assigned,  or  transferred, 
to  him,  ner,  or  them ;  or  his,  her,  or  meir  issue,  lawfully 
begotten,  toother  with  and  at  same  time  as  his,  her,  or  their 
other  or  original  shares  are  directed  to  be  paid,  aaaigned,  snd 
transferred.'' — Proviso,  That  in  oase  of  death  of  any  of  took 
childrej]  under  ase,  leaving  issue,  the  share  of  parent  shoold 
go  and  belong  toliis,  her,  or  their  children,  and  should  not 
survive  to  or  amongst  the  rest  of  Testator's  said  ohildna  aa 
thereinaftei'  expressed. 

Then  follow  devises  of  land  to  the  issue  of  his  first  marriage, 
no  residuary  devise— and  an  appointment  of  two  ezecuters  ^ 
his  will. 


tvss.] 
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On  the  death  of  the  tenant  for  life,  and  consequent  deter- 
mination of  that  particular  estate,  in  whom  does  the  remainder 
rest  ?  Or,  do^  the  estate  \hipoe  and  go  to  the  children  of  both 
marriages  generally  as  heirs  at  law,  or  are  the  executors 
tnistees  for  sale  ?  And  in  the  event  of  their  death  before  that 
of  the  tenant  for  life,  could  the  executor  of  the  survivor  of 
them  act  as  trustee  for  such  purpose  ?  Or  would  a  Court  of 
Equity  treat  the  bequest  as  of  personalty,  and  decree  a  sale 
and  division  of  the  proceeds  and  terms  of  the  will ;  and  if  so, 
by  whom  should  any  deed  of  conveyance  be  executed  ? 

Yours  truly, 

A  Law  Studknt. 

Maroh  10th,  1865. 

LAW  SOCIETV  of  upper  CANADA. 


we 


[For  the  benefit  of  our  young  friends  in  the  Profession 
give  the  following  Rules  and  Orders,  passed  by  the  Benchers 
of  the  Law  Society  in  Hilary  Term,  18  Vic.  It  will  be  seen 
that  L«w  Lectures  are  to  be  delivered  during  Term,  and  that 
the  Term  will  not  be  allowed  <'as  kept"  unless  a  certificate 
of  attendance  has  been  obtained.  The  examinations  for  call 
to  the  Bar  are  also  to  be  divided  into  two  classes,  viz. :  those 
fcr  <<caU"  simply,  and  those  for  <<eall  with  honours" ;  the 
examination  partly  oral,  and  partly  by  printed  or  written 
papers,  prepared,  each  Terai,  by  a  Committee.  We  trust  that 
■tope  will  also  be  taken,  as  in  England,  to  provide  for  the  ex- 
^^in%^i«n  of  students  seeking  admission  as  Attomies  and 

Bo\jciion.—Ed.  L.  J.} 

avLX. 

[PASSED  BILAKT  TZRtf,  18  VIC.] 

Whereoi  there  is  reason  to  hope  that  this  society  may  soon 
be  able  to  procure  Law  Lectures  to  be  delivered  to  their 
members  upon  a  scale  more  or  less  extended,  and  it  is  desira- 
ble to  render  attendance  upon  such  lectures  necessary  to  the 
keeping  of  terms  under  the  rule  of  the  society  ot  8  Qeo.  IV. 
chapter  1.    By  the  Benchers,  &c.,  it  is  ordained,  &c.,— 

^yiat  so  soon  as  arrangements  shall  be  made  by  Convoca- 
tion for  the  delivery  of  Law  Lectures  to  the  members  of  this 
society  in  term  time  at  Osfioode  Hall,  notice  shall  be  given 
of  the  same  in  the  official  Gazette  of  the  Province,  in  like 
.nuLi!lner  as  notice  of  admission  and  call  is  now  ^iven  in  the 
same ;  and  from  thenceforth  no  student  of  the  society  shall  be 
allowed  any  term  as  kept  under  the  same  rule  unless  io  addi- 
tion to  the  remiirements  of  that  rule  and  those  of  the  rule  of 
Trimty  Term  1  &  2  Wm.  IV.  chap.  1,  he  shall,  if  not  excused 
hj  Convocation  during  the  same  term,  upon  the  around  of 
aiokness  or  some  imavoidable  cause,  attend  all  such  lectures 
aa  may  be  delivered  during  such  term,  and  shall  exhibit  to 
Iho  Secretary  on  the  last  day  of  such  term  a  certificate  or 
certificates  from  the  lecturer  or  lecturers  of  such  term  of  his 
having  so  attended  the  said  lectures. 

Tliat  it  shall  be  the  duty  of  the  Secretary  of  this  society  to 
keep  a  record  of  the  terms  in  which  such  lectures  shall  have 
been  delivered,  the  days  on  which  each  of  such  lectures  was 
dehvered,  and  the  names  of  the  students,  who,  having  duly 
attended  such  lectures,  shall  have  duly  exhibited  to  him  the 
looturer's  certificate  thereof. 


to  be  delivered  to  the  candidates  assembled  for  that  purpose 
previous  to  the  examination  day ;  such  questions  to  be 
answered  in  writing  under  the  supervision  oi  the  Examiner 
of  the  society. 

3.  Orderedy  ITiat  a  committee  of  three  Benchers,  to  be 
called  tlie  Committee  of  Questions,  be  appointed  every  term 
by  Convocation,  to  frame  and  settle  the  questions  to  be  printed 
or  written  for  the  examinations  of  the  following  term,  which 
Committee  ^hall  meet  on  the  last  Wednesday  of  the  fo  lowing 
vacation,  when  they  shall  be  attended  by  the  Examiner  of 
the  society,  and  shall  then  frame  and  settle  such  questions 
for  the  examinations  of  the  following  term,  and  shall  provide 
for  the  printing  or  copying  the  same. 

4.  Ordered,  That  the  Candidates  for  call  shall  in  future 
attend  at  Osgoode  Hall  on  t'le  Saturday  next  precedin":  the 
term,  and  shall  receive  from  the  Examiner  a  copy  of  the 
questions  to  be  answered  by  them  in  writinsr,  and  snail  then 
and  there,  under  the  supervision  of  such  Examiner,  frame 
the  answers  to  such  questions,  and  deliver  such  answers  in 
writing  to  him  for  the  Benchers  in  Convocation. 

5.  Ordered,  That  the  attendance  of  such  candidate  for  the 
purposes  mentioned  in  the  foregoing  order  be  at  10  o'clock 
A.M.,  and  that  the  answers  be  delivered  to  the  Examiner  by 
3  o'clock,  P.M.  of  the  same  day. 

6.  Ordered,  That  all  examinations  for  call  do  take  place 
on  the  first  examination  day  of  the  term,  bein^  the  first 
Monday  therein,  and  all  examinations  Dor  admission  on  the 
second  examination  day  of  the  term,  being  the  first  Saturday 
therein. 

7.  Ordered,  That  in  the  publication  of  calls  to  the  Bar 
under  the  3rd  Particular  Order  of  Convocation  of  Michaelmas 
nerm  3rd  William  IV.,  such  call  as  shall  have  been  **unth 
honours*^  be  stated  to  have  been  so. 

8.  Ordered,  That  the  form  of  the  diploma  ot  Barrister-at- 
Law  of  this  society  be  altered  by  the  inserting  therein 
between  the  name  and  addition  of  the  candidate  and  the 
statement  of  his  call  to  the  Bar,  the  words  ^^having  perfomned 
his  exercises  and  passed  his  examination*^  or  the  words 
**hamng  performed  his  exercises  and  passed  his  examina" 
tion  with  honours,^^  as  the  case  may  be. 

9.  Ordered,  That  in  addition  to  the  q^uestions  directed  to  b^ 
put  to  Convocation  upon  every  application  for  call  by  the  14th 
Standing  Order  of  Michaelmas  Term  3  Wm.  IV.,  there  be 
put  in  cases  of  application  for  call  ^^ttith  honours^'  the  addi- 
tional question  wnether  such  examination  as  had  received  and 
passed,  be  **  with  honours,^^  which  question  shall  be  put 
.  oetween  the  third  and  fourth  questions,  as  stated  in  that  oroer. 

10.  Ordered,  That  all  candidates  for  a  call  to  the  degree 
of  Barrister-at-Law  may,  if  thoy  desire  it,  be  examined  ^*far 
honours,^'  in  which  case  they  shall  give  notice  theieot  in 
writing  to  the  Secretary  at  least  one  week  previous  to  the 
term,  and  shall  endorse  their  petitions  for  call  with  the  words 
^^for  honours." 

11.  Ordered,  That  after  the  examination  of  any  candidate 
for  call  shall  have  been  received,  passed,  and  classed,  and 
before  the  question  for  the  call  of  such  candidate  is  taken, 
such  candidate  may  have  leave  to  withdiaw  his  petition  for 
call  in  like  manner  and  subject  to  the  like  conditions  as 
prescribed  by  the  17th  Standing  Order  of  Convocation  of 
Michaelmas  fernn  3  Wm.  IV.  for  the  withdrawal  of  a  petition 
for  admission  under  similar  circumstances. 


•  TANDIlfO     0RDXR8. 

I.  Ordered,  That  the  examinations  for  call  to  the  bar,  had 
imder  the  rule  of  Trinity  Term  1  &  *^  Wm.  IV.  chap.  12,  and 
.paatod  by  the  Convocation  as  sufficient  to  entitle  the  candi- 
dates to  their  degree  of  Barrister-at-Law  respectively,  be 
divided  into  two  classes  or  orders,  viz.,  those  for  **calP' 
•imply,  and  those  for  '^caU  with  honours.*^ 

X  brdnr^d,  That  in  fature  mioh  ezaminatioiis  bo  partly 
•imlj  as  boietoforOf  and  paitly  by  printed  or  written  qnt etionsj 


12.  Orderedy  That  the  professional  part  of  the  examinations 
for  call  tmder  the  13th  Standing  Order  of  Convocation  of 
Michaelmas  Term  3  Wm.  IV.  shall,  until  further  order,  be  in 
the  foUoM^iig  t>ooks,  with  which  the  student  will  be  expected 
to  be  thoroughly  familiar :  that  is  to  say,  when  a  candidate 

Haas  nnt  crn  in  \ar  r  nail  ^^trnth  luvnnuritJ^  in — 


m- 


does  not  go  m  tor  a  call  <'  toith  fumours,^ 

Rbddy's  Enquiky,  Historical  avd  Elementary,  in  thk 
Science  or  the  Law.  Blackstone's  Commentaries,  vol.  L 
Adpison  ok  Co^rnucTs.    tSMiTH's  Mercantile  Law.    Wil- 


i 
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[MascH, 


MAM9  on'Rbal  Propertt.  Story'b  Equity  Jurisprudence. 
Stephen  on  Plbadino.  Taylor  on  Evidence.  Bylbs  on 
Bills. 

Beside^Jh^  Public  Statutes  relating  to  Upper  Canada,  and 
the  Practice  of  its  Courts  of  Law  and  Equity. 

And  when  the  candidate  goes  in  for  a  call  "with  JionourB,'^^ 
then  also  in — 

Russell  ON  Crimes.  Story  on  Partnerships.  Watkin's 
Principles  or  Conveyancing.  Coote  on  Mortgages.  Dart 
ON  Vendor's  and  Purchasers.  Jarman  on  Wills.  Story's 
Conflict  of  Laws.    Justinian's  Institutes. 

13.  Ordered,  That  the  foregoing  Orders  be  Standing  Orders 
of  Convocation,  and  do  lake  effect  as  such  from  ttie  com- 
mencement of  Michaelmas  Term  next,  and  not  before,  except 
as  regards  the  appointment  of  a  Committee  of  Questions  m 
Trinity  Term  next,  for  which  purpose  the  3rd  of  such  Standing 
Orders  shall  take  effect  upon  the  first  day  of  Trinity  Term 
next,  but  not  before. 

[Candidates  for  admission  to  the  Law  Society  are  required 
to  pats  an  Examination  in  the  folio wmg  works — each  class 
having  its  standard  of  excellence. — Ed.  L.  J".] 

Ordered,  That  the  examination  for  admission  shall,  until 
further  order,  be  in  the  folio  wmg  books,  respectively,  that  is 
to  say: 

For  the  Optime  Class,  in  the  PhoDnissss  of  Euripides,  the 
first  twelve  books  of  Homer's  Iliad,  Horace,  Sallust,  Euclid, 
or  Legendre's  Geometric,  Hind's  Algebra,  Snowball's  Trigo- 
nometry, Earnshaw's  Statics  and  Dynamics,  Herschell's 
Astronomy,  Paley's  Moral  Philosophy,  Locke's  Essay  on  the 
Human  Understanding,  Whate ley's  Logic  and  Rhetoric,  and 
such  works  in  Ancient  and  Modem  History  and  Geography 
as  the  Candidates  may  have  read. 

For  the  University  Class,  in  Homer,  first  book  of  Iliad, 
Lucian,  (Charon,  Life  or  Dream  of  Lucian  and  Timon)  Odes 
of  Horace,  in  Mathematics  or  Metaphysics  at  theoption  of  the 
Candidate  according  to  the  following  courses  respectively : 
Mathematics  (Euclid,  first,  second,  third,  fourth  and  sixth 
books,  or  Legendre's  Geometrie  (first  second,  third  and  tourth 
books),  Hind's  Algebra  to  the  end  of  Simultaneous  Equations, 
Metaphysics,  (Walker's  and  Whateley's  Logic  and  Lccke's 
Essay  on  the  Human  Understanding,)  Herschell's  Astronomy 
(chapters  first,  tldrd,  fourth  and  hfth)  and  such  works  in 
Ancient  and  Modem  Goography  and  History  as  the  Candi- 
dbites  may  have  read. 

For  the  Senior  Class,  in  the  same  subjects  and  books  as  for 
the  University  Class. 

For  the  Junior  Class,  in  the  first  and  third  books  of  the 
Odes  of  Horace,  Euclid  (first,  second  and  third  books,)  or 
Legendre's  Geometrie  (fitst  and  second  books)  and  suoh 
works  in  English  History  and  Modem  Geography  as  the  Can- 
didates may^ve  read,  and  that  this  Order  t)e  published  every 
Term  with  the  Admission  of  such  Term. 

Ordered,  That  the  Class  or  Order  of  the  Examination 
noissed  by  each  Candidate  for  admission,  be  stated. in  his 
Certificate  of  Admission. 

NOTICES  OF  NEW  LAW  BOOKS. 

Reports  of  Cams  argued  and  determined  in  the  English 
uourte  of  Common  Law,  with  Tables  of  the  Ccues  €und 
Principal  Matters,  Edited  by  Hon.  George  Smarswood. 
Vol.  77  containing  the  cases  decided  in  Hilary  Term  and 
Vacation,  and  Tnnity  Term,  1854,  17  Victoria.  Phila- 
delphia :  T.  &  J.  W.  Johnson,  Law  Booksellers.  1855-- p.p 
1508. 

This  volume,  which  is  the  77th  in  continuation  of  the  Messrs. 
Johnsons  valuable  edition  of  the  English  Common  Law  Re- 
ports— an  edition  commencing  with  Taunton's  Reports  of  the 
year  1813^  and  continued  in  unbroken  succession  to  the  pre- 


sent period,  is  a  reprint  verbatim  under  the  care  of  Judge 
Sharswood,  of  the  3rd  volume  of  Ellis  and  Blackbnme's  reports 
of  cases  argued  and  determined  in  the  Court  of  Queen'ii  Bench> 
and  the  Exchequer  Chamber  on  error,  down  to  so  late  a  period 
as  Trinity  Term,  1854.  It  has  been  re-printed  with  great 
promptitude,  and  whilst  the  price,  12s.  od.,  bound,  is  con- 
siderably less  than  that  of  its  English  originaiy  this  volume  is 
quite  its  equal  in  point  of  type  and  paper. 


A  Treatise  on  the  Law  of  Suits  by  Attachment  in  the  United 
States.  By  Charles  D.  Drake,  Esq.,  of  St.  Louis,  Mis- 
souri.    1  vol.  p.  800 ;  $4.50.    Boston :  Little,  Brown  &  Co. 
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The  materials  of  this  work,"  as*  stated  by  the  author  ia 

his  preface,  "  are  almost  wholly  American  ;  Great  Stritain  the. 
fountain  of,  and  exercising  continually  a  marked  infiueiice 
over  the  jurisprudence  of  the  United  States  generally,  con- 
tributing in  this  department  comparatively  nothing.'' 

It  is  a  branch  of  the  Law  on  which  hitherto  no  work  bad 
appeared  in  America,  and  with  one  ezoeptioa,  mad  that  of 
old  date,  in  England;  the  necessity  for  any  aueh  work  ta 
England  beine^  by  no  means  great,  as  the  remedy  is  one  of 
not  very  usual  occurrence.  But  the  policy  of  the  present  age 
being  to  relieve  the  person  as  much  as  possible  from  impri- 
sonment on  mesne  process,  this  has  been  carried  to  somer 
extent  in  the  Stales,  and  as  the  author  remarks,  ^  remedy 
by  attachment  may  be  traced  to  the  need  of  efifective  process 
against  property,  when  generally  that  against  the  person  has 
been  abolisned. 

In  this  Province  we  hare  several  ennrtments  antlagDiie  le 
those  of  some  ol  the  States  treated  of  in  this  volume,  whick 
therefore  renders  it  of  value  to  us. 

After  an  abstract  of  the  Statutory  provisions  of  different 
States  of  the  Union  referring  to  suits  by  attachment,  the  work 
continues  for  what  cause  an  attachment  may  issue,— of 
absent  and  concealed  debtors  or  those  fraudolenny  removing 
or  disposing  of  property — of  the  practical  mode  oi  obtaioioflr 
attacoments — of  their  execution — of  custody  and  bailments 
property  thereunder — and  sut)sequently  enters  very  fully  into 
the  subject  of  garnishment,  and  the  rights  and  liabilities  of 
garnishees  under  the  variety  of  circumstances  in  which  (bey 
may  be  placed. 

It  is  a  work  which  we  think  m&y  be  obtained  advantageKNisly 
by  Sherifis,  as  well  as  the  profession  generally,  being  very 
clearly  written,  with  a  good  sectional  arrangement,  and  Index* 
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APPOINTMENTS  TO  OFFIOEi  AC. 

^ —  '         —  >    .  . 

POLICE    MAGISTRATE. 

THOMA  McCRAE,  of  Chatham,  Etquire,  to  be  Police  Magutrate  for  the 
TowaofChaltaaiii.---[G«settedSrdMai«h,  ISM.] 

NOTARIES   PUBLIC    Ilf    U.C. 

ADAM  PERRIE,  JTonior,  o(  Hamilton,  Eaqnire,  Barrittai^^t-Law,  to  b«  a 
Notary  Public  m  U.C— [Gazened  lOlh  Felmary.  180S.) 

CHARLES  SIDNEY  COSENS^of  Toioiito,«idiOHNCHARI£8RTSBRT, 

of  St.  Catharines,  Eiquirea,  Banuier»-«t''JLAw,  to  be  Notaries  Public  in 
U.C— {Gazetted  i4th  February,  185S.] 

GEORGE  MOBERLY,  of  Toionto,  Enquire,  Attomey-al-Law,  to  be  a  Notary 
PabUcinU.C— {Gazetted  Sid  Mareh,  1805.]  -   . 

BEVERLEY  ROBINSON  RICHARDSON,  ofDuimTille,B«iiiim,  and  JAMBS 

BEEMAN,  of  North  Gower,  EMiure,  to  be Nolarjiee Public iaU.C^Oi«- 
etted  lOth  March,  1800.]  * ' 

CORONERS. 

JOHTaTHAN  van  NORMAN,  M.D. ;  ANGUS  STEWARTS  ROBERT 
McCULLOUGH,  M,D. :  DAVID D.  WRIGHT.  M.D.:  JABIBS BWWE&l 
CHRISTOPHER  WILLIAM  FLOCK,  M.D.:  SAMUEL  CARTER,  M.D. ! 
CLARKSON  FREEMAN.  M.D. :  CHARLES  GARDNER,  M.D. :  ANSON 
BUCK,  M.D.;  and  JOHN  CUNNINGHAM,  M.Dl,  Eviairee,  to  be  CeedMMi 
for  the  County  of  Halton.-^Gaaetted  Mth  February,  1806.J 

JOHN  GIBSON  and  JOSEPH  MULLAKIN,  Eeqoires,  to  be  AHnciate  Com« 
neri  for  the  United  Counties  of  Pretcott  and  RaaseO.— {GazettedlOlh  March, 
1856.] 

GEORGE  PATTERSON  and  EVWARD  VANCOORTLANO,  Bi^|tif«e,  to 
be  Cofonert  for  tke  City  o(  Ottawa.— [Guetled  ITth  M^db,  HiH. 
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DIVISION    COU  RTS 


OFFICERS     AND     SUITORS* 


ChBRKd.-^-Taxatian  of  Cosis-^Witnesses  Fees, — 
By  the  13th  section  of  the  Division  Court  Act,  it  is 
made  the  duty  of  Clerks  to  tax  (that  is,  to  fix  or 
determine)  the  costs  in  every  cause. 

The  48th  Rule  is  directory  to  Clerks  in  respect 
to  the  allowance  of  disbursements  to  witnesses,  and 
lays  down  a  certain  rule  for  their  guidance  in  tax- 
ation. 

The  Rule  and  Schedule  to  which  it  refers  are  as 
follows : — 

Rule  48. — '^Oa  application  made  to  him  in  that  behalf,  the 
Judge  shall  determine  what  number  of  witnesses  shall  be 
allowed  on  taxation  of  costs,  the  allowance  for  whose  attend- 
ance shall  be  according  to  the  scale  in  the  Schedule,  unless 
Qthemise  ordered ;  but  in  no  case  to  exceed  such  scale, 
except  the  witness  attends  under  subpcDua  from  the  Superior 
Courts;  and,  before  allowing  disbursements  to  witnesses,  the 
Clerk  shall  be  satisfied  that  the  witnesses  attended,  and  that 
the  claim  for  fess  is  just." 

Form  14 — "Attendance  per  day  in  Court,  2s.  6d. 
Travelling  expenses,  per  mile,  one  way,  Os.  6d. 

The  Rule  provides  that  the  Judge,  on  appliccUton 
to  him,  shall  determine  what  number  of  witnesses 
'9hall  be  allowed  on  taxation  of  costs.  This  enables 
i3i  party  interested  to  take  the  opinion  of  the  Judge 
at  the  trial  whether  the  several  witnesses  called 
wexe  all  necessary  mtnesses^  or  upon  the  materiality 
of  their  testimony,  and  may  be  used  as  a  very 
proper  check  on  parties  who  bring  half  a  dozen 
witnesses,  with  a  view  of  heaping  up  costs,  one  or 
two  only  being  needed  to  prove  the  case  or  establish 
the  defence.  But  Clerks'  duties,  only,  under  the 
Rule  we  would  here  notice. 

"And  before  allowing  disbursements,'*  &c., — 
that  is  as  a  condition  precedent  to  the  allowance  of 
disbursements. 

"  Allowing  disbursements^'*^  &c., — that  is  money 
paid  outj  and  shews  that  the  witness  must  have 
been  actually  paid  before  the  party  on  whose  behalf 
he  attended,  can  claim  the  allowance  under  the 
Rule  and  Schedule. 

"Disbursements  to  Witnesses^'*  &c. — The  term 
witnesses  would  of  course  include  a  party  examined 
M  such  before  the  Court,  whether  attending  under 
a  subpcsna  or  voluntarily.  Yet  if  a  party  attends, 
but  not  under  a  subpoena,  and  is  not  actually  ex- 
amined, it  would  seem  that  the  Clerk  cannot  allow 
his  fees  as  witness.  Indeed  to  do  so  would  be  to 
open  a  door  for  fraud. 

"  The  Clerk  shall  be  saJtis^jed^  &c.— This  implies 
Tnatter  to  be  submitted  to  the  Clerk,  and  the  exer- 
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cise  of  a  judgment  thereon.  Indeed  the  tenn  "<««'* 
as  used  in  the  13th  section  of  the  Act  of  itself 
means  to  determine  judicially ;  and  it  -appears  to 
be  the  obvious  meaning  of  the  rule  that  the  Clerk 
shall  have  sufficient  knowledge  of  the  facts  to 
enable  him  to  apply  the  provisions  of  law  to  every 
such  matter  coming  before  him.  This  knowledge 
may  be  either  in  the  evidence  of  his  senses,  or 
from  testimony ;  if  he  knows  that  a  witness  attended, 
the  number  of  miles  he  travelled,  and  sate  him  paid, 
the  Clerk  may  certainly  allow  the  fees  without 
hesitation ;  and  it  may  be  that  he  would  be  justi- 
fied in  doing  the  same  thing,  if  a  witness  in  attend- 
ance personally  admitted  to.  the  Clerk  the  receipt 
of  his  allowance  as  a  witness.  But  in  other  cases 
it  would  seem  that  an  affidavit  should  be  put  iir 
evidencing  to  the  Clerk  the  fact  of  payment ;  it  is 
to  be  remembered  that  the  Clerk  exercises  a  qucisi 
judicial  duty,  and  he  may  not  dispense  with  what 
Ifie  Judge  would  deem  necessary  in  proof  of  matters 
of  fact.  The  Rule  says  that  the  Clerk  is  to  be  satiS" 
fied :  if  we  suppose  this  to  be  morally  satisfied,  it 
would  be  vesting  an  unsafe  discretion  in  a  subor- 
dinate officer;  we  conclude,  therefore,  it  means 
duly  satisfied — that  is,  satisfied  on  legal  evidence. 

"  That  the  Witnesses  attended^^^  &c, — ^This  we  do 
not  understand  to  mean  that  they  must  have  been 
actually  sworn  and  ex;imined  in  the  case,  but  that 
they  were  bona  fide  witnesses,  and  in  attendance 
at  the  Court  ready  to  be  examined  if  called  on. 

"And  that  the  claim  for  fees  is  just,^^ — ^We  take 
this  to  be  an  adoption  of  the  principle  whichguides 
in  the  Superior  Courts ;  and  there  the  Taxing 
Officer  is  the  sole  judge  of  what  witnesses  should 
he  allowed,  and  rejects  or  allows  a  claim  according 
as  he  may  be  of  opinion  that  the  witness  was  a 
material  witness,  or  that  there  was  reasonable 
ground  for  supposing- so,  or  the  reverse — and  the 
expenses  must  have  been  actually  paid.  The  pmc* 
tice  is  to  submit  to  the  taxing  officer  an  affidavit 
stating  that  certain  persons  (naming  them)  were 
necessary  witnesses  on  the  party's  behalf — the  time 
they  attended  as  witnesses — the  distance  they  tra- 
velled— and  the  sums,  respectively,  paid  them 
therefor.  In  respect  to  the  proper  practice  in  Divi- 
sion Couft«,  «ven  if  not  rendered  necessary  by  the 
Rule,  it  seems  safer  and  a  better  preventative 
against  fraud  on  the  unsuccessful  party,*  that  pay- 
ment to  witnesses,  and  of  the  sum  they  are  entitled 
to,  should  be  evidenced  to  the  Clerk  by  proof  on 

•Judife  GowaH,  in  bis  puMishnl  address  on  ihe  Division  Court  Act  and  hi* 
own  Rules,  alludes  to  practice  nf  Ibis  kind  r.s  follows  : — "  To  prevent  ixnpo«iticD 
"  by  parties  obtaining  allow.uiccs  lor  Wiincrise?,  wghout  payinif  or  iiuendin|^ 
'*  to  pay  tbem.  a  piece  of  chicanery  I  suspect  sometimet  practiced,  t^U  rule  la 
"  in  frirce  :  that  before  allowing  disbursements  to  wiiueMec  the  Clertc  shall  ba 
*'  satisfied  by  the  receipt  oi'  the  witness,  or  by  the  afiidavit  of  th(  party,  that 
-'  satisfaction  to  the  witness  has  bern  made.  So  the  party  obtaining  a  jude- 
"  ment  should  at  once  settle  with  the  witnesses  and  get  their  x^ceiptft  for  tEa 
'*  amount  paid,  or  at  any  time  before  the  exeontiou  is  re.quired  aa  ad^avit  t>f 
*'  payment  can  be  sent  to  tho  Clerk,  who  will  allow  what  is  fair  aeeording  to 
<^  the  scale."'  This  role,  which  of  cotirse  has  been  done  awav  with  by  tha 
eeiiaral  rules,  prescribed  the  evidence  upon  which  the  Clark  nught  alluw  th^ 
ftiti ;  mtisfeMim  to  the  witness  liaTing:  been  made. 
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oatb,  when  such  fads  are  not  within  his  personal 
knowledge.  Besides  it  can  scarcely  be  expected 
of  the  Clerk  to  keep  note  in  his  mind  of  the  wit- 
nesses who  attend,  &c.,  particularly  as  under  the 
late  Rules  he  will  require  to  give  his  undivided 
attention  to  the  Judge's  i*iva  voce  decision  in  each 
case,  in  order  to  enter  the  minute  of  judgment  cor- 
rectly in  the  Procedure  Book. 

Our  advice^  then^  to  Clerks,  is  (as  a  general  rule) 
to  require  an  affidavit  of  disbursements  to  witnesses, 
that  Suitors  may  be  protected  against  fraudulent 
claims,  (the  expense  to  them  would  be  trifling,  the 
protection  great) — ^that  Clerks  may  be  able  to  de- 
termine properly  as  to  whether  the  claim  made  is 
just,  and  the  amount  disbursed  within  the  tariff — 
and  that  they  may  have  a  written  document  to  fall 
back  upon  should  the  taxation  be  afterwards  ques^ 
tioned.  ^ 

The  allotted  space  at  our  command  will  not  allow 
the  subject  to  be  closed  in  this  number  ;  in  the  next 
we  will  give  suitable  forms  and  examine  further 
this  point,  as  well  as  taxation  generally. 


Baii«iffs . — Punctuality  should  characterize 
Bailiffs  in  all  their  proceedings  ;  at  best  the  remu- 
neration allowed  to  them  is  miserably  small,  but 
small  as  it  is  it  may  be  reduced  "  to  nothing  per 
day  and  find  the  nisei  ves,"  unless  strictly  punctual 
in  the  discharge  of  their  duties.  Deficiencies  in 
this  particular  may  arise  from  an  easy  disposition  ; 
but  though  Officers  may  be  quite  free  to  exercise  gen- 
erosity in  their  own  private  concerns^  they  have  no 
right  to  interfere  with  the  claims  of  other  people  ;  no 
right  to  delay  a  party  in  the  recovery  of  his  dimmnd^ 
— pity  is  due  to  the  plaintiffs  who  may  suffer  as  much 
by  delay^  as  well  as  to  the  defendant^  and  an  officer 
should  not  venture  to  deal  unth  the  rights  of  other 
Tnen  as  if  t/iey  were  his  own.  It  may  arise  from 
neglect : — bt4t  when  any  one  undertakes  an  office^  he 
is  inexcusable  if  he  fails  through  inilolence  to  per- 
form its  duties.  The  want  of  punctuality  may  also 
arise  from  fr?iud,  though  we  hope  such  cases  arc  rare  ; 
we  have  nothing  to  say  to  this  class^  and  if  they  catch  it 
no  one  sheds  tears.  Lastly  it  may,  and  most  com* 
monly  does,  arise  from  ignorance  of  the  serious 
responsibilities  incurred  by  delay.  To  point  out  to 
those  officers  whose  attention  it  may  have  escaped, 
and  to  remind  all,  we  intend  noticing  a  clause  in 
the  Division  Courts  Act  respecting  Executions. 

The  69th  section  of  the  13  &  14  Vic.  c.  63, 
amongst  other  things  provides  "  that  if  any  Bailifl* 
**  shall  neglect  to  return  any  writ  of  execution 
♦*  within  three  days  after  the  return  day  thereof," 
an  action  may  be  maintained  against  him  and  his 
bail  and  the  party  suing  out*  the  execution  shall 
recover  the  anjqunt  of  the  execution  and  interest, 


or  a  less  sum  in  the  discretion  of  the  Judge  or  Jury 
according  to  the  circumstances  of  the  case.  This 
is  a  most  stringent  enactment,  for  whether  the 
debtor  has  goods  or  not  the  creditor  has  a  prtima 
facie  right  to  recover  the  full  amount  of  the  execu- 
tion and  interest  from  the  Bailiff  or  his  bail,  unless 
the  writ  has  been  duly  returned — ^that  is,  delivered 
to  the  Clerk  w^ilh  the  Bailiff's  answer,  nulla  bona^ 
or  otherwise,  endorsed — ^within  three  days.  The 
propriety  of  making  an  early  seizure  is  therefore 
obvious,  that  the  necessary  notice  may  be  given  in 
time  for  a  sale  before  the  retiun  day,  if  the  amount 
of  the  execution  be  not  in  the  meantime  paid. 

In  an  action  against  a  bailiff  for  not  returning, 
the  only  evidence  necessary  for  the  plaintifT  is,  of 
the  date  of  issuing  the  writ  of  execution,  and  the 
non-return  thereof  within  the  time  prescribed  ;  that 
the  bailiff  has  since  made  a  return  will  be  no 
answer  to  the  action,  the  party's  cause  of  action  i» 
complete,  and  the  bailiff  liable  for  the  aniount  whep 
the  three  days  have  expired. 

But — to  throw  in  a  little  consolation — if  the  officer 
has  blundered  without  intending  wrongj  there  it 
prospect  for  partial  relief.  For  example  ;  if  the 
debtor  had  not  any  property  at  the  time  the  execu- 
tion issued,  or  w^hile  it  was  in  force,  or  had  pro- 
perty only  to  a  small  amount,^  the  Judge  or  Jniy 
having  a  discretion  to  fix  the  amount  will  take  the 
circumstances  into  consideration,  and  may,  in  the 
former  case,  allow  only  a  small  sum  to  cover  the 
creditor's  trouble  in  the  matter,  in  the  latter  eate 
allow  in  addition  the  value  of  the  goods  which 
might  have  been  seized  and  no  more.  And  perhape, 
also,  there  are  other  circumstances  that  could  be 
urged  in  mitigation  of  damages.  The  burden  cf 
proof  will  be  on  the  Bailiff  to  ^hew  that  the  plaintiff 
is  not  in  justice  entitled  to  recover  the  full  amoimt 
of  execution  and  interest,  and  he  should  be  prepared 
with  all  necessary  witnesses  to  establish  the  cir- 
cumstances in  his  favour*  When  a  judgment  is 
given  for  the  whole  claim  it  is  not  improbable  that 
the  creditor  may  be  required  by  the  Judge  to  transfer 
the  judgment  to  the  Bailiff,  so  that,  y  the  debtor 
acquired  property  afterwards,  the  Bailiff  might  be 
able  to  obtain  partial  indemnity. 


Suitors. — A  word  to  Suitors  on  the  subject  of 
Witnesses.  Have  those  you  require  summoned  in 
good  time  :  if  you  have  reason  to  believe  that  any 
one  of  them  will  not  be  willing  to  attend,  give  the 
officer  or  party  who  serves  the  SubpoDBa  money  to 
tender  to  him,  accordii^  to  the  distance  required 
to  be  travelled.  You  will  see  in  this  number,  page 
61,  the  scale  of  fees.  When  the  trial  is  over,  pay 
your  witnesses  as  soon  as  possible,  and  give  ia  a 
return  to  the  Clerk,  who  will,  if  necessary,  pre|Mife 
the  affidavit  of  disbursements  for  you.    Take  this 
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udvice,  and  you  will  save  yourselves  trouble  and 
expense. 


ON  THE  DUTIES  OF  MAGISTRATES. 


SKETCHES  BY  A  J.  P. 

{Continued  from  page  45.) 

■  ■     III!   I  1 

OF  THE  tlTFORMATION  OH  COMPLAINT. 

The  mode  of  commencing  summary  proceedings 
rf  a  penal  nature  before  Justices  of  the  Peace  is  by 

{^referring  an  information  or  complaint.f*^  The  in- 
bnnation  is  the  foundationof  the  Justice's  jurisdic- 
tion— the  basis  of  all  the  subsequent  proceedings  ; 
containing  2l  formal  charge^  it  apprizes  the  defend- 
ant of  the  supposed  oflence  he  is  to  answer,  and 
the  Magistrate  what  facts  he  is  to  try  and  adjudi- 
cate ;  and  so,  being  in  the  nature  of  an  indictment, 
or  declaration,  it  ought  to  be  no  less  certain  in 
substance  and  form.^^3 

la  all  cases  of  complaint  upon  which  Justices 
may  make  an  order  for  payment  of  money  or  other- 
wise, the  complaint  must  be  in  writing  and  on  oath^ 
unless  enacted  to  the  contrary  by  the  particular 
Statute  on  which  the  complaint  is  framed  -p^  but 
the  Magistrate  may  not  unreasonably  require  the 
complaint  to  be  reduced  to  writing  in  every  case,  t^] 
and  it  is  strongly  recommended  to  do  so,  as  the 
safer  and  more  convenient  practice  J^J  Where  the 
pioceedings  are  at  the  instance  of  one  wha  is  not 
personaUy  aggrieved  by  the  offence,  it  has  always 
been  customary  to  have  the  information  drawn  up 
in  regular  form  and  lodged  with  the  Justice  before 
{[ranting  a  summons.  If  the  particular  Act  of  Par- 
liament expressly  dispenses  with  an  oath,  it  should 
not  be  required  of  the  informant,  unless  the  inform- 
ation is  intended  to  b^  the  ground- work  of  a  warrant 
to  arrest ;  but  the  addition  of  an  oath  will  not  preju- 
dice.W 

[IJ  Whcve  a  Justice  is  auihoiizod  to  convict  m  kit  oton  view,  no  prcvioiu  ui- 
loniKMn  or  charf  e  is  necessary. 

fS)  Per  Lord  Kenyon  inJLv.  StoaBow^  8  T.  R.  286 ;  and  see  also  observa- 
tions of  Abbott,  C.  J„  in  K  v.  Pauu,  5  B.  &  U.  251 ;  K.  v.  BVtcafman,  l>oug. 


(<]  It  Vic.  e.  178.  8.  7.>-Note  that  in  England,  under  the  Act  11  &.  12  Vic, 
it  M  not  necessary  that  the  complaint  should  be  made  in  writiiiff,  miless  it  is 
roouired  to  be  so  by  some  particular  Act  ot  Parhajaeixt,  vnou  which  such  com- 
pluttlshiiUbernned. 

fA]  In  <Wb  m^t  taai&n^Y  of  eases  the  information  is  expressly  required  to  be 
}^  09  g^{*fie  iit6  Vic  caps.  25,  ^  and  27),  and  whenever  a  Justice  isuiies 
m  warrant,  in  the  first  instance  the  facts  must  be  substaiitiattd  bv  oath:  before 
•  warram  eaa  ha  legaUy  issued— IC  Vic.  c.  IfS,  s.  2.  (See  also  k.  vs.  Reddv, 
4  D.  *  a.  TM ;  JL  «r.  WAqMljj.  3  Alan,  is,  Ryl..  «ag.  cases,  3ia.)  Should  the 
^arty  anneved  be  unable  to  identify  the  oflender.  or  otherwise  unable  to  make 
oath  u>  laa  teet,  he  can  lay  the  iuformation  without  p«Ui  ;  and  a  credible  wit* 
a«M  wbo  eB»  SMtar  to  the  fecu  sbooU  depoea  to  the  commission  of  the  act 
mmiilatnad  of  in  tdnr  to  satisfy  the  terms  (*(  the  Statute.  Whenever  a  com- 
ujaui99t  claims  to  ejch|bit  t^e  information  witkaui  oaik,  this  caution  is  aiven  :— 
Let  fha  Mupstrile,  before  lie  acts,  see  that  the  oath  is  not  necessary  in  conse. 
aMBea  of  tj^ace  bejng  an  express  disneosaiion  in  the  particular  Statute  takuig 
ma  easa  out  of  Hie  general  rale  (16  Vic.  c.  178,  s.s.  2  and  7.) 

C«)  Wkara  *a  •ubstanca  of  the  charge  is  coounitted  to  wnthig,  it  enables  the 
/JVflWi  to  /mme  his  sumnoiis  or  warrant  prmrly ;  it  givoM  the  defendvit  fuller 
fafonaatioa  of  what  ha  has  to  defend,  and  serves  to  keep  the  subsequem  mnoirv 
viitkia  proper  limits.  i  »     / 

[•I  8iBf  miu  Note  4. 


Informations  laid  without  oath  are  said  to 
be  exhibited^  and  are  merely  required  to  be  in 
writing  and  signed  or  acknowledged  by  the  inform- 
ant in  the  presence  of  the  Magistnate.  Informations 
on  oath  are  in  like  manner  signed  or  acknowle(iged, 
and  the  Magietrate,  after  reading  the  document 
over  to  the  informant,  or  being  otlierwise  satisfied 
that  he  understands  the  conlents^  administers  an 
oath  to  him,  that  "the  contents  aie  true  and  cor- 
rect-^f^l  It  should  appear  on  the  face  of  the  inform- 
ation itself,  whether  it  was  taken  vpon  oath^  or 
exhibited  merely,  and  the  Magistrate's  signature 
must  be  affixed. 

A  general  form  of  information  upon  oath,  as  well 
as  by  way  of  exhibit^  taken  from  the  Schedule  in 
the  English  Act,  are  subscribed.^s] 

f^^The  infontiation  or  complaint  should  contain 
and  accurately  set  forth  the  following  particulars, 
viz. : — the  name  and  addition  of  the  complainant^ 
either  the  party  aggrieved  or  a  common  informer,  as 
the  case  may  he ^— -the  name  and  style  of  the  Justice 
before  whom  it  is  laid^  and  the  date  and  place  of  ex- 
hibiting ': — the  name  and  addition  of  the  defendant — 
the  nuture  and  description  of  the  offence^ — and  the 


[7]  Wlien  taking  inforniatifins  from  illiterate  pcrwiis.  cither  upon  oath  or 
othervviso  the  masriMrniH  .-ihouid  not  only  carefully  exph&in  the  ooiilents,  but 
examine  as  to  the  I'acis  in  detail,  that  niisstaienieiiis  and  confusion  of  facts  may 
l.c  avoided.  I'poii  ihis  point.  Coleridge  J.  obt=er\'ed  :  '"A  Maifistratc  takiiuf 
dc positions  has  a  di<*crelioa  to  exercise  :  he  i»  to  examine  the  witness,  hear  his 
^•vidence,  and  judiye  of  the  maiuier  in  which  it  i*  given."  So  also  Patterson 
J.  observed;  '•  Magistrate?  j-houUi  be.  careful  not  to  commit  this  part  of  their 
^^  duty  to  a  clerk.  Depositions  of  this  kind  are  not  like  aflidavits  here  which 
'*  are  made  to  be  n$ed  or  not  by  a  party  in  a  cauiie,  as  he  sees  fit.  It  \i  a  matter 
->  of  suvie  <li««creuun  to  determine  how  depositions  are  to  be  acted  npcm,  and 
"  ought  therefore,  to  have  llie  3Iagislrale'a  full coiwideralioa.'* 


[8] 


General  form  of  Information  on  oath. 


County  of >  The  information  and  complaint  of  A.  B.,  of  the  Township  of 


to  xvti. 


i 


in  the  Count v  of 


yeoffian^  laknn  and  made 
upon  oath  before  me,  the  under.«i!|rned  J.  J.,  one  o(  Her  Majesty's 

.Tustict-s  c»f  the  Pence  for  the  said  (.'onntv  of———,  this day 

ol ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

,  at ,  in  ihc  ."aid  County,  who  «nith  that  on  the day 

of Ui*t.  01  the  Township  of  '— — .  in  the  County  aforesaid.  1), 

K.,  of  the  Township  of ,  in  the  said  County  of ,  la!x>urer, 

did  unlawftdly  (/n-re  state  the  offtnct  eonitnitted.  so  as  to  coine  teithiu 
the  tenns  of  the  statute  untkr  which  the  infonnation  is  laid)  contrary 
to  the  .Statute  in  that  ca^e  made  and  provided  :  and  ihereu|)on  the 
said  A.  B.  praycth  that  the  said  C.  D.  may  be  summoned  to  answer 
the  said  charjfe  according  to  law ;  (or,  in  case  of  a  ioarrant  heittq 
isstted  in  the  first  mstance^ — may  be  apprehended  fur  th6  aaid  ofleuce, 
and  dealt  with  accordhig  to  law.) 


Taken  and  sworn  before  me  at aforesaid, 

the  day  and  year  first  BlK>ve  written. 
(Justice's  si^fiatwef) 


iltfarmmU**  tiffiiatvrt.) 


Form  of  Compiaint  or  Information  vtishout  oath. 


this 


day  of 


Comity  of ?  IJe  XI  remembered  thai,  on 

to  wit.  )  year  of  our  Ix^rd  one  thousand  eight  hundred  and- 


at 


Township  of 
before   me.  J. 


in  the  said  C:oanty  of  • 


—  in  tl:e 
— — ,  and 


A.  B.  {tiu  informant)  of  tb<i 


,  in  the  said  County,  yeoman,  personally  cometh 

J ,  K.«quirc.  one  of  Her  Majesty's  Justices  of  the 

Peace  (or  the  said  County  of ,  and  comptaintth  sgainst  D.L. 


of  the  Township  of  ■ 
the  said  D.  K.,  on  the 
Township  of 


,  in  the  said  County,  labourer^  fur  that  he 

—  day  of now  la«i  passed,  at  tho 

in  the  County  aforesaid,  did  unlawfully,  &c., 
here  state  tlie  offtn'^e  committed^  $o  as  to  he  toiiktn  the  terms  rf  the 
i^tatute  under  toh'eh  the  Information  is  laid),  rontrary  to  the  Suuuie 
ifl  that  ease  made  and  provided  :  And  hereupon  ttie  said  A.  B. 
prayeih  that  the  said  C.  i>.  nuy  be  summoned  to  answer  the  shid 
complaint. 


Exhibited  before  me  on  the  day  and  year, 
aiMl  at  the  place  first  above  mentioned.. 
■  ■ ,  ■     »■— — ,  (,JtaHct*s  gisuciure. ) 


(InfcrmanVs  sisnatvre.) 


[9]  That  i?,  in  easel  where  a  e^mtncn  it^ormer  is  aVoioed  to  proceed. 


Hi 


LAW    JOURNAL 


(AiPBit 


itme  and  place  at  which  it  was  committed— -^^^^  ol 
these  several  requisites  in  their  ordcr.f"^ 


ON  THE  DUTIES  OF  CORONEfftS. 


(coifrtmvzD  from  pacs  46.) 


L-i— THi:  POWER  AND  DUTY  OF  COBONSRS  IN  RELATION 

TO  INqXJESTS. 

It  is  the  duly  of  the  Coroner,  when  notified,  to 
enquire  into  all  cases  of  sudden  or  violent  death 
attended  by  circumstanoes  of  an  unusual  character  ; 
to  that  end,  and  the  better  to  provide  that  every 
suspicious  case  may  be  enquired  into,  the  law  has 
declared  it  an  indictable  offence  to  inter  the  body 
before,  or  without  sending  for  the  Coroner/*^  It  is 
^Iso  laid  dow^n  that  if  a  dead  body  in  prison,  or 
other  place,  whereupon  an  inquest  ouglit  to  be 
taken,  be  interred  or  suffered  to  lie  so  long  that  it 
putrify  before  the  Coroner  has  viewed  it,  the  Gaoler 
or  Township  shall  be  amerced  :<^)  and  that  it  is  the 
duty  of  the  party  discovering  the  body  to  give 
immediate  notice  to  a  Coroner  of  the  neighbour- 
hood. 

Duty  by  Stat.  Ediv.  L — The  only  statute  profess- 
ing to  define  the  authority  and  duties  of  Coroners 
IS  that  of  4  Edw.  1.  c.  2,  commonly  called  the 
Statute  De  Officio  Coronatoris ;  but  many  of  its 
provisions  are  quite  inapplicable  to  this  country. 
This  statute  provides  that  the  Coroner,  upon  in- 
formation^ "shall  go  to  the  place  where  any  be 
"  slain,  or  suddenly  dead,  or  wounded,  and  shall 
"  forthwith,  by  precept  to  the  constable,  command 
"  the  attendance  of  a  competent  number  of  good 
"  and  lawful  men  before  him  at  such  place,  and 
"  when  come  thither  the  Coroner  shall,  upon  the 
"  oath  of  them,  enquire  in  this  manner"  : — 

If  they  knowwrhere  the  party  "was  slain;  w^hether 
"  in  any  house,  field,  bed,  tavern  or  company,  and 
"  who  were  there  : 

"  Who  are  culpable,  either  of  the  act  or  of  the 
"  force  ;  and  who  were  present,  cither  men  or 
**  women,  and  of  what  age  soever  they  be  (if  they 
"  can  speak  or  have  any  discretion) :  and  as  many 
"  as  shall  be  found  culpable  by  inquisition  shall  be 
**  taken  and  delivered  to  the  Sheriff  and  committed 
"  to  gaol :  and  such  as  be  found,  and  be  not  culpa- 

[10]  The  Information  mu9t  contain  ^>nne  malt«rof  coinplauU<Mil)','*or  Le  laid 
lor  "wic  offenee  only,"  16  Vic.  c.  118,  s.  %, 

[llj  The  reqQi»itc»  of  an  informolion  arc  set  down  in  the  order  in  which  they 
appear  in  the  luformation  itself  (sf  c  anu  Note  8)  a»  beins^  the  nio»t  natural  and 
convenient  for  conuderation,  but  it  in  not  ineaiil  that,  ofiieceMity  the  informa- 
lioii  »houk!  be  ao  constructed.  Ifall  (he  requiffite  »iatf  nients  ore  conts&iued  in  an 
iuformation.  the  order  in  i^hich  they  are  placed  ia  not  material. 

{ti)Rt^ma  V.  CUrk,  Salk^iX 

(b)2.  Hawk.  c.  9.  a.  33,— and  «ee  an  Indictmrnt  agAniKt  a  Township  for  a  mis- 
#ein«aiior  ill  bur>  iug  a  body  wiihoot  iioti««  io  lk«  Cor<»i»«r>    tS  Cbit.,  Cr.  L., 


i( 


u 


a 

4( 


"  ble,  shall  be  attached  until  the  coming  of  the 
"  Judge  of  Assize,  and  their  names  shall  be  written 
"  in  the  Coroner's  Rolls. 

"  If  the  person  slain  is  found  in  the  fields  of 
woods,  it  is  to  be  enquired  whether  he  w^ere  slain 
in  the  same  place  or  not ;  and  if  he  were  brought 
and  laid  there,  tliey  should  do  so  much  as  they 
can  to  follow  their  steps  that  brought  the  body 
thither  :  it  shall  also  be  inquired  if  the  dead  per- 

"  son  w^ere  known,  or  else  a  stranger,  and  where 

"  he  lay  the  night  before." 

In  like  manner,  by  the  same  Statute,  it  is  directed 
that  "  it  is  to  be  enquired  of  them  that  be  drowned 
"  or  saddenly  dead,  w^helher  they  were  so  drowned, 
"  or  slain  or  strangled,  by  the  sign  of  a  cord  about 
"  their  necks,  or  about  any  of  their  members,  or 
"  upon  any  other  hurt  found  upon  their  bodies  ;  and 
"  if  they  were  not  slain,  then  ought  the  Coroner  to 
"  attach  the  finders,  and  all  others  in  company/* 
And  further,  "  all  wounds  ought  to  be  viewed,  the 
"  length,  breadth  and  deepness,  and  wuth  what 
"  w^eapons ;  and  in  what  part  of  the  body  the  wound 
"  or  hurt  id,  and  how  many  be  culpable  7  and  horn 
"  many  wounds  there  be,  and  who  gave  tlve  woundft; 
"  all  w^hich  things  must  be  enrolled  in  the  foH  of 
"  the  Coroner," 

Duty  by  Provincial  Stat. — ^The  Provincial  Act  of 
13  &  14  Vic.  c.  56,  after  reciting  that  the  regula- 
tions for  holding  inquests  were'  insufficient,  and 
that  it  was  desirable  some  remedy  should  be 
applied,  proceeds  to  point  out  the  cases  in  w^hicb 
inquests  shall  be  holden.  Before  the  passing  of 
this  Act  complaints  were  not  unfrequent  thai 
inquests  were  held  where  there  were  no  well- 
founded  reasons  for  suspecting  foul  play — such  as 
when  sudden  deaths,  easily  traceable,  had  hap- 
pened after  lingering  illness,  or  where  death  had 
been  occasioned  by  apoplexy'  or  other  sudden  visi- 
tation of  the  Almighty — ^the  privacy  of  sorrowing 
families  being  thus  unnecessarily  broken  in  upon, 
and  their  feelings  cruelly  outraged.  The  first  sec- 
tion provides : — 

I.  <<That  from  and  after  the  passing  of  thid  Act/no  inquest 
shall  be  holden  on  the  body  of  any  deceased  person,  by  any 
Coroner,  until  it  has  heeT\  first  made  to  appear  to  such  Coroner 
that  there  is  reason  to  believe  that  such  deceased  person  came 
to  his  death  under  such  circumstances  of  violence  or  anftiir 
means,  or  culpable  or  negligent  conduct,  either  of  himself  or 
of  others,  as  require  investigation,  and  not  through  any  mete 
accident  or  mischance  :  Provided  al^vays,  that  an  inqoest 
shall  be  holden  on  the  body  of  any  person  who  shall  die  vhllQ 
in  confinement  in  any  Penitentiary.'' 

The  law  watches  with  jealous  care  over  the  safety 
of  all  imprisoned,  and  although  not  so  ordered  in 
the  Stat,  of  Edw.  I.,  yet  from  an  early  period  it  has 
been  held  necessary  for  Coroners  to  enquire  of  the 
death  of  all  persons  dving  in  prison,  **  that  it  mity 
be  known  whether  they  died  by  violence  or  any 
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unreasonable  hardships,  for   if  a   prisoner  by  Ihe] />a»*»rfi/rt»i  to  compel  the  specific  porformance  of  a  contract 
duress  of  the  Gaoler  came  to  an  untimely  deatii,  it   ^^'^  ^^^  manufacture  and  sale  of  saw-loss  entered  into  with 


is  murder  in  the  Gaoler,  nnd  the  law  implies  nmlice 
in  respect  of  the  cruel ty."t«^)  Our  own  Statute,  how- 
ever, has  made  it  incumbent  on  the  oflicor  in  charge 
of  any  Lunatic  Asylum,  Gaol,  .Lock-up-llousc,  or 
Penitentiary,  to  give  iw mediate  notice  to  a  Coroner 
of  the  death  of  any  inmate  or  person  under  his  care, 
in  order  that  an  inquest  may  be  held  upon  the  body. 
The  second  section  is  to  the  following  effect : — 

TL  *<  And  be  it  enacted  that  upon  the  death  of  any  prisoner 
or  any  lunatic  confined  in  any  Lunatic  Asylum,  it  shall  be 
the  duty  of  the  Warden,  Gaoler,  Keeper,  or  Superintendent 
of  any  Penitentiary,  Gaol,  Prison,  House  of  Correction,  Lock- 
up-Uouoe,  or  Lunatic  Asylum,  in  which  such  prisoner  or 
lunatic  shall  have  died,  immediately  to  give  notice  of  such 
death  to  some  Coroner  of  the  County  or  City  in  which  such 
death  shall  have  taken  place,  and  thereupon  such  Coroner 
shall  proceed  forthwith  to  hold  an  inquest  upon  the  body  of 
such  deceased  prisoner  or  lunatic." 

Liquest  on  view  of  the  body. — Although  the  statute 
of  Edward  is  silent  as  to  the  inquest  being  super 
visum  corporis^  yet  it  is  absolutely  necessary /^^>  And 
where  the  body  cannot  be  found,  or  is  so  putrified 
that  a  view  would  be  of  no  service,  the  Coroner, 
without  a  special  commission,  cannot  take  the 
inquest;  but  in  such  cases  it  shall  be  taken  by 
Justices  of  the  Peace.<*^>  It  seems  that  the  whole  of 
the  body  ought  to  be  viewed  to  see  if  any  marks 
appear.^  ^)  The  inquest  must,  moreover,  be  holden 
within  a  reasonable  time  after  the  death;  thus  in 
Megina  v.  Clark  the  Court  held  that  seven  months 
was  too  late  'M^  and  if  the  Coroner  take  his  inquisi- 
tion on  view  of  the  body,  after  long  putrifaction,  it 
is  in  the  discretion  of  the  Court  of  Queen's  Bench 
whether  they  will  receive  it  or  not.^**)  It  is  stated 
that  the  Coroner  may  lawfully,  within  convenient 
time/*>  as  in  fourteen  days,  after  the  death,  take 


tliora  by  EU  Clarkcy  Gewge  Clarke  and  Churles  Clarke^  tlia 
defendants  in  the  cause ;  and  the  bill  set  forth  that  the  plain- 
tilis  bcuigs  owners  of  certain  saw  mills  in  operation,  had  for 
tho  purpose  of  obtaininpr  a  supply  of  loi^s  for  the  use  of  their 
mills  entered  into tht»  contract  with  the  defendants;  that  the 
defendants  had  refused  to  perform  the  contract,  although  a 
larije  quantity  of  saw-lo^:^  had  been  ijot  out  by  the  defendants 
and  marked  with  the  mark  of  the  plHintitTs  in  order  to  desig- 
nate them  as  being  the  property  of  the  plaintiffs,  and  that 
rrreat  loss  had  been  sustained  by  the  plaintiffs  in  conseqneiioa 
thereof,  and  if  not  perlbrmed,  still  fi^reater  loss  would  accrue 
to  the  plaintiffs  by  reason  of  the  stoppaf»e  of  their  mills,  for 
want  of  the  logs,  as  they  had  calculated  upon  the  delivery 
thereof  to  give  employment  to  their  mills. 

Tlie  bill  prayed  a  specific  performance  of  the  contract,  and 
an  injunction  to  stay  the  sale  of  the  logs  by  the  defendants  to 
any  other  person. 

The  defendants  did  not  answer,  and  an  injunction  had  been 
obtained  for  default.  The  cause  was  now  brought  on  for 
hearing. 

Mowatf  for  the  plaintiff,  referred  to  Farwell  v.  WaU-' 
bridge,  2,  U.  C.C.  Rep.  332;  and  Flint  v.  Corby,  4,  U.  C. 
C.  Rep.  45. 

The  judgment  of  the  court  was  delivered  by 

£sT£N,  V.C. — ^This  suit  was  founded  upon  an  agreement 
between  the  plaintiffs  and  de/endants  for  the  defendants  to 
deliver  to  the  plaintiffs  from  six  to  eight  thousand  loss  of  a 
certain  size  and  description,  in  or  before  the  month  of  June, 
1853,  at  the  price  of  3s.  9^1-  per  log,  payable  in  certain 
monthly  instalments,  while  tlie  manufacture  of  the  logs  was 
in  progress,  and  the  residue  after  their  delivery ;  and  the 
logs,  when  cut  and  drawn  were  to  be  distinguished  by  a 
peculiar  mark,  and  the  plaintiffs  were  to  have  security  upon 
them  for  their  advances.  Several  motions  were  made  for  an 
injunction  in  terms  of  the  prayer  of  the  bill,  and  finally  a 
motion  was  made  for  a  decree,  upon  none  of  which  did  the 
defendants  appear,  although  they  had  received  all  the  neces- 
sary notices.  It  was  proved  that  a  large  number  of  logs 
distinguished  by  the  stipulated  mark  were  conveyed  by  the 
up  a'dead  body  out  of  the"  grave,  in  order  to  view  Ulefendants  down  the  ^apanee  river,  the  greater  part  to  a 

it,  not  only  for  the  taking  o?an  inquest  where  none  SueTrSfa^e'^tTelf'^li^^rtk'tr^^^^^ 

of  £114  and  upwards  under  the  contract,  and  stated  that  they 


had  been  taken,  but  also  for  the  due  taking  of  one 
where  insufficiently  taken  before  :(''>  but  in  the  latter 
case  he  cannot  do  so  without  the  leave  of  the  Queen's 
Bench,  the  granting  of  which  is  discretionary  with 
the  Judges,  according  to  the  time  and  circum- 
stanoes. 

(to  bx  contuiukb.) 


U.  O.  REPORTS. 


CB ANC  £&T    CASKS. 

Stevknson  v.  Clarke. 

Specific  perftjirnumce — Saw  Lo-ss. 

Tb^  Oouft  wUl  dacnte  the  iqpecific  peifornuuKe  of  •  eontract  for  the  manoAicturc 
tavJi  sale  of  savv-Iogs.  whure  they  are  capable  of  being  idf>.ntined  and  poMeM 
A  pecnllar  value  for  tne  purchaser.  [4  U.  C.  O.  Ilep.,  610.] 

« 

This  was  a  suit  instituted  by  John  Slepenson  and  John 


felt  -****•  *^*** 


lhsu9n,3lfale^. 
S>  Hiuwk  P,  C. ». 
RcjL  ▼.  Bona,  1  Str.  32. 


rt  Salk.  377. 

Catisey,  Hii.  3  0»o.  i. 
HbwJc.  S.  6.  23. 
(k)  I  Str.  33,  633. 


had  always  been  ready  to  pay  the  remainder  of  the  monies 
payable  tor  the  logs,  and  had  paid  all  that  had  been  demanded 
of  them.  By  the  terms  of  the  a^^reement  the  defendants  en- 
^aged  to  receivers  much  as  possible  of  the  stipulated  prioe 
for  the  lo£rs  in  goods  from  the  plaintilTs'  store.  The  plaintiff 
appear  to  have  acted  with  becoming  promptitude  in  the  matter, 
and  the  defendants  have  not  only  failed  in  performing  their 
contract,  but  have,  as  appears,  attempted  to  defraud  the 
plaintiffs  by  using  all  or  part  of  the  logs  conveyed  to  the 
village  of  mpanee  themselves,  and  by  dirpoaing  ofthe  whole 
or  part  of  the  residue  above  the  village  to  others.  We  think 
the  plaintiffs  entitled  to  a  decree  for  the  delivery  of  all  the 
logs  distinguished  by  the  mark  agreed  upon^  and  remaining 
in  the  possession  or  power  of  the  defendants,  with  costs.  We 
distinguish  this  suit  from  one  for  the  specific  delivery  of 
chattels,  which  rests  upon  property.  The  pn^sent  suit  is 
founded  upon  contract,  of  which  the  plaintiiis  are  entitled  to 
the  specinc  execution,  the  chattels  forming  the  subject  of 
it  having  been  identified,  and  possessing  a  peculiar  value. 
Such  a  right,  we  think,  is  quite  consistent  with  tho  stipulation 
for  security  for  advances.  The  contract  mi^ht  or  might  not 
be  performed,  but  the  plaintiffs  were  at  all  events  to  have 
security  for  the  advances*, 


M 
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KfiNDREW    V.    ShISWAX. 
Speeifie  jpnformaHee — Dmoer, 


The  contract,  no  doubt ^  bound  Shewan  to  convey  the  estate 


Mrhcre  a  party  afreet  to  convey  property,  he  U  bound  to  do  to  free  from  dower ; 
nr  if  a  wife  Mrill  not  relea»e  her  dower,  then  to  courey  cubjcct  thereto,  witlf 
an  abatement  in  the  purchase  money. 

[4,  U.  C.  C.  Rep.  fiT8.J 

.  This  bill  was  filed  by  fVilliam  Kendrew  against  Christo* 
^pher  Shewan,  Marcus  Rossin  vrndSafnuel  Rossint  to  enforce 
the  speoiiic  performance  of  a  contract  entered  into  by  Sheivan 
with  plaintiff  for  the  sale  ef  a  small  piece  of  land  in  the  city 
lof  Toronto  for  the  sum  of  £287  lOs.^  but  which  was  bought 
in  reality  as  agent  for  one  IValker,  in  rear  of  whose  premises 
the  strip  of  land  was  situate.  After  the  memorandum  of 
Agreement  to  sell  was  signed,  the  defendants  Ross^in  having 
been  in  treaty  for  the  purchase  of  it  and  hearing  of  the 
arrangement  between  Kendrew  and  Shewan,  expostulated 
with  Shewan  for  having  sold  to  any  other  person  without 
ffiving  them  the  option  of  purchasing  at  the  same  price,  the 
Bind  being  of  greater  value  to  them  than  any  other  person.  It 
appeared  in  evidence  that  Shewan^  before  concluding  an 
agreement  with  Kendrew,  had  consiilted  one  Hutchinson,  the 
partner  of  Walker,  who  expressed  an  opinion  that  the  price 
was  large.  Afterwards  Shewan,  discovering  that  plaintiff 
bad  acted  as  agent  of  Walker,  suspected  that  Hutchinson 
had  had  an  interest  in  advising  him  as  he  had  done ;  upon 
the  examination  o( Hutchinson,  however,  it  was  shewn  clearly 
that  he  had  not,  but  on  the  contrary,  was  himself  desirous  of 
purchasing  the  land  with  a  view  ot  selling  it  to  IValker  at  an 
advanced  price. 

On  plaintiff  applying  to  Shewan  for  a  deed,  it  was  alleged 
Ihat  his  wife  wouidf  not  consent  to  release  her  dower,  and  a 
deed  was  offered  w^ithout  such  release,  but  this  the  plaintiff 
refused  to  accept.  Thereupon  Shewan,  treating  the  refusal 
of  plaintiff  as  an  abandonment  of  the  a^eement,  sold  and 
conveyed  the  property  to  the  defendants  Rossin  for  X300,  in 
which  conveyance  the  wife's  dower  was  duly  barred. 

Turner  and  McMichael  for  plaintiff. 

Vankoughnet  Ct-C,  and  Crickmore,  for  defendants. 

On  the  argument  the  defendants  relied  chiefly  on  the  ob- 
jection that  Walker  should  have  been  made  plaintiff,  and  cited 
NtUhorpe  v.  Holgate,  1  Coll.  203.  Opposed  to  this,  counsel  for 
plaintiff  cited  Sugden^s  Treatise  on  Vendors  and  Purchasers, 
page  381,  to  shew  that  the  principal  in  such  a  case  might  or 
might  not  be  the  plaintiff.  Thiis  objection,  however,  was 
auroequently  abandoned,  the  parties  desiring  the  opinion 
of  the  court  on  the  other  points  of  the  case,  and  judgment  was 
now  given  by 

EsTJEM,  V.C. — In  this  case  the  contract  is  free  from  objec- 
tion, and  the  utmost  diligence  has  been  shewn  by  the  plaintiff 
in  carryiuff  it  into  effect.  The  suit  is  resisted  on  tnree  grounds. 
The  first  objection  seems  to  be,  that  plaintiff  appeared  to  be 
parchasing  for  himself,  while  he  was  really  purchasing  for 
Walker  ;  this  seems  immaterial.  The  next  is,  that  fraud  was 
used  by  Hutchinson  to  induce  him  to  sell  the  property  to  the 
plaintiff  for  Waiker^s  benefit,  by  representing  the  price  as 
Tory  high.  I  think  this  wholly  fails :  I  think  Hutchinson 
expreswd  his  real  opinion  bond  fide  to  Shewan  ;  that  there 
was  no  mistake  or  misapprehension  as  to  the  real  value  ;  that 
there  was  no  desire  to  favor  IValker,  much  less  was  there 
any  joint  interest  with  him,  or  any  collusion  or  concert 
between  them ;  and  a  perfectly  fair  price  having  been  offered 
for  the  propeity,  and  Shewan  having  upon  an  honest  expres- 
sion of  opmion  accepteil  it  and  concluded  an  agreement  at 
that  price,  it  is  not  because  a  third  person  to  whom  |he  pro- 
perty 18  peculiarly  valuable  was  witling  to  give  a  little  more^ 
that  this  agreement  is  not  to  be  carried  into  execution. 

The  third  objection  is,  that  the  refusal  to  accept  the  deed 
divested  the  interest  under  the  contract,  and  authorized 
Shtufan  to  enter  uito  the  new  agreement  with  the  Roesins, 


free  from  incumbrances,  including  dower.  His  duty  was  to 
ascertain,  bond  fide,  whether  his  wife  was  willing  to  bar  her 
dower,  and  to  induce  her  by  any  reasonable  sacrifice  on  his 
part  to  do  so ;  if  she  refused,  then  to  inform  Kendrew  of  the 
fact,  and  offer  to  rescind  the  contract,  paying  his  expenses^ 
or  offer  a  conveyance  subject  to  dower,  with  an  abatement ; 
instead  of  w^hich  the  defendant  and  his  solicitor,  mentioning 
indeed  that  Mrs.  Shewan  would  not  bar  her  dower,  tender  a 
deed  without  such  bar,  offering  to  receive  the  purchase  money 
if  such  deed  were  accepted,  but  insisting  that  it  was  a  good 
and  sufficient  deed,  and  refusing  to  execute  any  other.  This 
deed  the  plaintiff  refused  to  accept ;  offering,  however,  tho 
purchase-money  unconditionally,  and  callmg  four  times 
besides  in  order  to  tender  it  in  one  day. 

There  is  no  doubt  but  that  under  these  circumstances  the 
interest  of  the  contract  was  not  divested :  it,  of  course,  could 
not  be  affected  bv  the  sale  to  the  Rossins  with  notice,  and  the 
property  havmg  been  conveyed  to  them  at  an  advanced  price 
but  with  notice,  they  received  it  subject  to  the  plaintiff's 
equity. 

I  think  they  are  bound  to  convey  to  the  plaintiff  on  payment 
of  the  £287  10s.  to  Shewan,  leaving  them  to  their  remedy 
upon  the  covenants. 

The  decree  should  be  with  costs. 


Allan  v.  Bown. 

Specific  performamct — Cottditkm  pnctdtnU 

A  vendee  covenanted  to  fence  the  land  contracted  for  forthwith,  and  to  boikl  • 
hou»e  within  a  limited  time  :  and  the  vendor  ag^reed,  upon  pajrmeul  of  the 
parcha«e  tnouey  and  the  dttefuljfUmtHt  nf  aUtke  other  conrmuitc  mUnd  imfa  hy 
the  vendee^  to  convey  the  premises  in  question.  The  vendee,  without  waitinf 
for  the  lime  appointed  for  payment  of  the  purchase  money,  and  without  either 
fencing*  in  the  land  or  building  thereon,  tendered  the  amouui  of  hia  purehasa 
money  and  interest  and  demauided  his  deed,  which  being  refused,  he  filed  hia 
bill  for  specific  iierfonnance  of  the  agreement  to  convey.  The  couit  refused 
relief,  and  dismissed  the  bill  with  costs. 

[4  U.  C.  C.  Rep.,  4li.) 

This  was  a  motion  for  a  decree  under  the  XVI.  of  the  gen- 
eral orders  of  1853. 

jRoa/for  the  plaintiff. 
Read  contra. 

Fildes  V.  Hooker,  3  Madd.  193;  WiUiams  v.  Edwards^ 
2  Sun.  78 ;  and  IVhite  and  Tudor^s  Leading  Cases,  vol; 
ii.  pp.  31  and  461,  were  cited. 

The  ju.!gment  of  the  court  was  now  delivered  by 

The  Chancellor  :  We  are  all  of  opinion  that  this  motioa 
for  a  decree  must  be  refused,  with  costs. 

The  bill  is  filed  under  these  circumstances  : — There  was 
an  agreement  between  the  parties  for  the  sale  of  the  property 
on  the  15th  of  February,  1853.  That  agreement  was  carried 
Qut  in  this  way;  the  defendant  demised  the  property  to  the 
plaintiff  for  three  years,  and  the  plaintiff  covenants,  amongst 
other  things,  to  pay  the  interest,  in  the  shape  of  rant,  hidf- 
yearly,  to  pay  the  principal  on  the  15th  of  Februanr,  1856,  to 
fence  in  the  land  forthwith,  and  to  build  a  house  of  a  certain 
value  within  nine  months  from  the  date  of  the  lease.  The 
defendant  covenants  to  execute  a  conveyance  upon  payment 
of  the  purchase  money,  and  upon  the  due  fulfilment  of  all  the 
other  covenants  entered  into  by  the  plaintiff.  Under  that 
agreement  the  plaintiff  is  let  into  possession,  and,  haying 
tendered  the  amount  due  for  principal  and  interest,  he  files  a 
bill  for  specific  performance,  oefore  the  time  fixed  for  pay- 
ment, and  without  having  performed  the  ooveuants  to  fence 
and  build. 

It  is  unnecessary  to  consider  whether  the  defendant  was 
bound  to  receive  his  money  before  the  time  stipulated.    If  h^ 
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is  to  be  regarded  as  a  mortgagor^  then  it  is  clear,  I  apprehend , 
that  he  was  not  bound  to  do  so.  (Brown  v.  Colo,  14  Sim.  427.) 
But  his  actual  position  may  be  different.  Neither  is  it  neces- 
sary to  consider  how  far  this  court  would  reliere  against  a 
breach  of  the  covenant  to  build  and  fence.  Whatever  may  be 
the  proper  determination  of  those  questions,  I  take  it  to  be 
clear  that  the  fulfilment  of  tbe  plaintiff's  covenants  is  made  a 
condition  precedent.  His  right  to  call  for  a  conveyance  only 
arises  upon  the  fulfilment,  amongst  other  things,  of  the  cove- 
nants to  lence  and  build ;  both  of  which  were  unperformed 
when  thi?  suit  was  commenced.  Mr.  iJoa/ contends  that  the 
sole  purpose  of  these  covenants  must  have  beeu  to  secure  the 
principal  and  interest  due  to  the  defendant ;  atKi  he  argues 
that  there  cau  be  no  right,  therefore,  to  insist  upon  the  fulfil- 
ment of  these  covenants,  because  his  client  long  since  ten- 
dered, and  is  now  prepared  to  pay,  the  full  amount  due  for 
principal  and  interest.  B«]t  it  is  quite  impossible  to  hold  that 
the  inforcement  of  the  security  was  the  sole  purpose  which 
the  defendant  had  in  view.  His  object  may  have  been  alto- 
gether different,  or,  at  the  least,  there  may  have  been  addi- 
tional considerations  of  equal,  or,  at  all  events,  of  some 
importance.  And  it  is  quite  clear,  therefore,  that  the  defendant 
is  entitled  to  have  those  covenants  fulfilled  before  he  can  be 
required  to  execute  a  conveyance. 


Cook  r.  Smith. 

JnjuMctioH, 

ne  owner  of  land  a|^ed  to  sell  a  portion  thereof,  and  admitred  the  party  into 
poMetaion,  who  improved  the  premisefl  and  afterwards  offered  to  sell  his 
unprctvemcnts  back  to  his  rendor;  and,  for  the  purpose  of  ascenauiiiig'  the 
amount  to  be  paid,  referred  it  to  arbitrators,  who  made  an  award,  but  its 
terms  were  never  complied  with,  and  the  vendor  afterwards  brouf^ht  an  action 
of  ^ectment  afainst  the  party  in  possession.  The  court,  upon  motion,  granted 
an  niterim  Injunction,  restrauiinf  the  plaintiff  iu  ejectment  from  executing  a 
writ  of  possesion. 

[4  U.  C.  C.  Rep.  441.] 

This  was  a  motion  for  an  injunction  to  restrain  proceedings 
at  law.  From  the  statements  in  the  pleadings  and  affidavits 
it  appeared  that  in  December  1851,  the  defendant  being 
owner  of  certain  lands  in  the  township  of  Murrs^,  agreed  to 
sell  a  portion  thereof  to  the  plaintiff,  to  be  paid  ror  in  work  ; 
and  the  plaintiff  thereupon  entered  into  possession,  and  built 
a  blacksmith's  shop  thereon,  and  did  some  work  for  the  de- 
fendant :  that  defendant  became  dissatisfied  with  olaintiff, 
and  remonstrated ;  whereupon  plaintiff  offered  to  sell  to  de- 
fendant his  improvements,  to  be  paid  for  according  to  a  valu- 
ation to  be  put  thereon  by  arbitrators  ;  accordingly  the  matter 
wac  left  to  arbitration,  and  an  award  made,  but  nothing  further 
was  done  under  it  until  after  bill  filed,  the  plaintiff  allegmg 
that  the  defendant  repudiated  the  award:  that  defendant 
brought  an  action  of  ejectment  to  turn  the  plaintiff  out  of 
poaaeasion,  and  the  present  bill  was  filed  to  restrain  proceed- 
ings at  law  and  for  a  specific  performance  of  the  contract. 

Hector  for  the  plaintiff. 

Strong,  contra,  objected  to  delay  in  proceeding  to  enforce 
the  contract,  and  also  that  b^  the  terras  of  the  contract,  the 
consideration  for  the  land  bem^  to  be  paid  in  work,  the  court 
could  not  specifically  perform  it. 

McLurt  V.  RipUy,  2  McN.  &  G.  276,  note  b ;  Moses  v. 
httoU,  Jacob,  502 ;  Painter  v.  Ferguson,  1  McN.  &  G,  286 ; 
and  DanitWs  Chancery  Practice,  1497,  were  referred  to. 

The  judgment  of  the  court  was  now  delivered  by 

The  Chancellor  :  I  have  read  the  answer  and  affidavits  ; 
and  I  am  of  opinion  that^  upon  the  evidence  at  present  before 
us,  the  defendant  ought  not  to  be  permitted  to  execute  a  writ 
of  possession.  There  is  no  doubt  respecting  the  original 
agroement  which  the  plaintiff  seeks  to  have  specifically  per- 
foroied ;  but  the  defendant  insists  that  the  rights  ol  fwfth 
partiea  under  this  agreement  were  .submitted  to  arbitration, 


and  that  an  award  was  pronounced  by  the  arbitrators,  by 
which  he  became  entitled  to  the  property  in  question.  But 
that  cannot  be  fairly  deduced,  in  my  opinion,  either  from  the 
terms  of  the  submission  or  from  the  language  of  the  affidavits. 
The  submission  is  an  extremely  informal  paper,  but,  so  far 
as  I  can  understand  it,  the  valuation  of  the  improvements 
appears  to  have  been  the  only  matter  referred  to  the  arbitrators. 
The  matter  is  differently  stated  in  the  answer ;  but  the  defend- 
ant's affidavit,  prepared  after  the  answer  had  been  swom» 
and  after  all  the  other  aflidavits  had  been  filed,  is  in  accord- 
ance with  what  appenrs  to  me  to  be  the  proper  construction 
of  the  submission  itself.  If  this  be  a  correot  view,  the  object 
of  the  reference  was  not  to  determine  the  rights  of  the  parties 
under  the  original  contract  of  sale,  but  it  was  simply  the 
ascertainment  of  a  fact  necessary  to  enable  the  parties  to  carrir 
out  an  agreement  for  the  sale  of  the  plaintiff's  interest,  whicn 
thej  appear  to  have  had  in  contemplation.  I  am  not  at  alf 
satisfieci  that  any  agreement  was  hnally  concluded  between 
the  parties,  either  before  or  after  the  award.  The  defendant'^ 
affidavit  imports  that  no  such  agreement  had  been  concluded 
before  the  reference,  and  the  evidence  goes  far  to  establish 
that  he  subsequently  repudiated  the  award  altogether.  Two 
witnesses,  I  think,  oesid  )s  the  plaintiff,  swear  to  that ;  and^ 
so  far  as  I  can  gather,  for  the  fact  is  left  in  considerable 
obscurity,  he  brought  an  action  of  ejectment  without  either 
payin<;  or  tendering  the  amount  fixed  by  the  arbitrators.  Iqf 
that  view  of  the  case  the  evidence  proves,  not  an  agreement* 
but  only  proposals  for  an  agreement  which  eventusdiy  failed^ 
and  wluch  ought  not  to  interfere  with  the  plaintiff's  right  to 
specific  performance.  Whatever  may  be  the  result,  there  i» 
quite  enough  in  the  evidence  at  present  before  us  to  make  it 
proper  to  grant  an  interim  injunction. 


Peebles  r.  Kyle. 

WiU — ConstrvMiofi  of. 

The  testator  devised  real  estate  to  his  wife  for  life,  with  remainder  to  A.,  IS, 
and  C,  or  the  survivors  or  survivor  of  all  of  them,  their  heirs  andjissigns,  lor 
ever.  HeUL  that  the  clause  of  survivorship  meant  the  sarvivors  at  the  death 
of  the  tenant  for  life,  and  not  of  the  testator. 

[4  U.  C.  C.  Rep.  8t4.« 

The  bill  in  this  cause  was  filed  for  the  partition  of  certain 
properties  devised  by  one  Allan  Patterson,  who,  after  devi- 
sing to  his  wife  Cornelia  a  life  estate  in  the  laud  in  which  the 
parties  to  this  suit  were  interested,  from  and  after  the  deter- 
mination of  the  said  term,  he  devised  the  said  land,  or  the 
remainder  thereof,  to  the  children  of  his  brother  Robert  Pat-» 
terson;  Elizabeth  the  daughter  of  Jane  Corbet,  and  the 
children  of  his  late  sister  Elizabeth  Woodrow,  or  the  survivor 
or  suivivors  of  them  their  heirs  and  assigns  for  ever,  in  fee 
simple,  to  be  eoually  divided  among  them ;  and  stating  that 
at  the  time  of  tne  testator's  death  there  were  living  the  said 
Cornelia  his  wife  ;  the  following  children  of  Robert, — namely , 
Elizabeth  Patterson,  Helen  Mnrrau  Patterson  (both  since 
deceased),  Alexander  Patterson  and  Janet  Peebles  (two  of 
the  plaintiffs :)  also  Elizabeth  daughter  of  the  said  Jane  Cor^ 
bet,  afterwaros  married  to  one  John  Findlay  ;  and  Elizabeth 
Bed  four  Thompson  and  Maria  Woodrow,  being  the  children 
of  the  testator's  said  deceased  sister  Elizabeth, 

That  afterwards,  and  during  the  life-time  of  the  testator's 
widow,  the  said  Elizabeth  Patterson  and  Helen  Murray 
Patterson  died  intestate  and  without  issue,  leaving  the 
plaintiti  Alexander  Patterson  their  heir-at-law. 

The  bill  then  went  on  to  trace  the  title  to  the  defendants  in 
the  suit,  but  it  is  unnecessary  to  state  them :  the  only  question 
involved  was  the  share  to  wnich  each  of  the  parties  was  enti- 
tled imder  the  will,  and  the  events  occurring  since  the  death 
of  the  testator.  The  plaintiff  Alexander  Patterson  insisting 
that  being  heir-at-law  of  Elizabeth  and  Helen  Murray 
Patterson,  he  was  entitled  to  three-sevenths  of  the  pronerty 
devised.    The  defendants,  on  the  other  hand,  contend ea  thai 


68 


LAW    JOURNAL 


[Apwt, 


the  shares  of  the  deceased  devisees  went  to  the  sun'ivors,  and 
that  each  of  those  who  outlived  the  widow  of  ihe  testator  was 
entitled  to  an  equal  proportion — that  is,  ono-lifth  of  the  whole 
estate. 

Mowaty  for  the  plaintiff,  submitted  the  matter  to  the  consi- 
deration of  the  court ;  the  whole  question  being  whether  the 
survivorship  referretl  to  the  death  uf  the  testator  or  tbat  of  the 
tenant  for  life. 

SStrong  for  the  defendants. 

Buckle  V.  Fawcett  (4  Hare  536;)  Cripps  v.  Wolcoit  (4 
Madd.  11 ;)  were  referred  to. 

The  judgment  of  the  court  was  now  delivered  by 

The  Chancellor:  The  only  question  argued  before  us  in 
this  ease  arisen  upon  the  will  of  Allan  Patterson.  After  de- 
vising the  premises  in  question  to  the  testator's  wife  for  life, 
the  will  proceeds  in  these  words :  '<And  from  and  after  the 
determination  of  the  said  term,  I  give  and  bequeath  the  afore- 
said leal  estate  aiid  lands,  or  the  remainder  or  remainders 
thereof,  to  the  children  of  my  brother  Robert  Patterson  ^ 
Elizabdhj  the  daughter  of  Jane  Corbet,  widow^,  now  residing 
in  Scotland,  and  the  children  of  my  deceased  sisier  Elizabeth 
Woodrow,  or  ihe  survivor  or  survivors  of  all  oj  theriiy  their 
heirs  and  assigns,  Jor  ever,  in  fee  simple,  to  be  equally 
divided  among  them,^'  And  the  question  is  as  to  the  con- 
struction of  this  clause  of  survivorship, — does  it  mean  ttie 
survivors  at  the  death  of  the  testator,  or  the  survivors  at  the 
period  of  distribution? 

The  cases  upon  this  subject  have  varied  so  much  from  time 
to  time,  that  it  would  be  impossible  to  adopt  any  construction 
which  would  not  be  inconsistent  with  some  of  them.  In  this 
state  of  the  authorities,  it  is  necessary  to  look  to  the  reason  of 
the  thing  rather  than  to  the  rules  which  have  been  from  time 
to  time  propounded ;  and,  viewed  in  that  light,  I  concur  in 
the  construction  placed  u]X)n  this  will  by  the  learned  counsel 
on  both  sides.  I  agree  in  the  observation  Vice-Chancellor 
fVigram  in  Buckle  v.  Faiocett  (4  Hare  642,)  "that  the 
grounds  upon  which  it  was  holden,  as  a  rule  of  construction 
Udat  indefinite  words  of  survivorship  should  be  referred  to  the 
death  of  the  testator,  are  not  ^conclusive."  {Doe  d.  Fere  v. 
Mill,  3  Burr.  1882 :  Doe  d.  Dorwell  v.  Abey,  1  M.  &  S.  428.) 
I  am  of  opinion  inat  the  clause  of  survivorship  in  this  will, 
placing  upon  the  language  ot  the  testator  its  natural  construc- 
tion, refers  to  the  period  r»f  distribution,  and  not  of  the  death 
of  the  testator ;  •  and  that  construction  appears  to  me  to  be 
sanctioned  by  the  current  of  modern  authority.  It  must  be 
adnoitted  that  the  Tice-Ghancellor  appears  to  have  proceeded 
upon  a  very  imperfect,  if  not  an  erroneous  view  of  previous 
decisions  in  determining  Cripps  v.  Wolcott  (4  Madd.  11,) 
the  first  case  in  which  the  old  rule  was  expressly  disavowed ; 
aid  in  Doe  Long  v.  Prigg  (8  B.  &  C.  231,)  a  case  sub- 
sequently decided,  and  as  it  would  seem  carefully  considered, 
the  doctrine  of  the  older  cases  was  adhered  to ;  but  the 
rule  laid  down  by  Sir  John  Leach  appears  to  me  to  be  so 
much  more  accordant  with  reason,  and  has  been  so^.oiten 
riacognized  by  subsequent  judges  (Gibbs  v.  Tait,  8  Simri32 ; 
Bletoitt  V.  Stauffers,  9  Law  Jour.  ch.  209 ;  Spurrel  v.  Spur- 
rell,  17  Jur.  755;  anS  see  Pope  v.  IfhitcoTiibe,  3  Russ. 
124,)  that  I  have  no  hesitation  in  following  it  in  the  present 
case. 


U.C.    COUNTY    COURTS 


(County  of  Frontenac — Kenneth  Mackenzie,  Judge.) 
.  Reg.  £X  rel.  Ranton  v.  Counter,  Mayor  of  Kingston. 

{XUporUdby  W.  Geo.  Draper^  Etg.^  BeurisUT-^^-JLatp.) 

Qu»  Wanwtto^-Contmctw^  with  Cor/mation,^!^  Vic.  ch.  181. 

A  stoekholdsr  in  a  Gas  Company  having  a  <o»traet  mth  a  Mimieipal  Carfo^ation 
it  tfyftuli/ied/ivm  being  a  immber  of  wca  Jf  Mmci>a/  Corj)ora$ion. 


This  wns  a  summons  iii  the  natun^  of  a  quo  wnmuito.  ifwued  ajj^inst  John 
Comucr.  Mayor  of  the  City  ot  Kingtiton,  caUiii^  on  him  to  shew  why  he 
iisiirp»?il  the  olTice  of  Aldermart.of  Victoria  Ward  in  and  Mayor  of  the  City  of 
Kinsr:«ton.  The  objection  to  the  dcffiidruit's  election  -was  that  he  wa»  a  Con- 
tractor under  16  Vic.  cli.  iSl.  f>e?.  24 ;  in  this  that  he  waa  a  alockholder  iik.  ihn 
City  of  Kingston  Gns  Light  Company  at  the  time  of  hia  cW:Uon,  which  Com- 
pany then  had  and  stjU  have  a  contract  with  the  (Corporation  of  Knij?»ion  tn 
supply  the  said  city  with  gas  at  a  certain  rate  to  be  paid  therefor  lo  the  said 
Company. 

Cooper  r.nd  Draper  for  relator. 

Forsj/th  for  deiendai.t. 

The  defendant  was  elected  to  the  office  of  aUermin  far 
Victoria  Ward  in  the  City  of  Kinmston,  on  the  2nd  Jan.  last, 
an  1  to  the  othce  of  M^yor  on  Monday  the  15th  d./y  of  the 
same  month.  Ihe  fiat  wns  8ia:ned  anci  the  summons  issued 
ou  the  13th  Fehruar}',  but  the  copy  was  not  served  until  the 
15  h.  The  defendant  was  at  the  time  of  the  election  a  stock- 
holder to  the  amdunt  of  £140  12s.  6d.  in  the  City  of  Kingston 
Gas  Lieht  Company,  which  Compacy  on  the  12th  day  of 
September,  1851,  had  entered  into  a  contract  with  the  Mayor, 
Aldermen  and  Commonalty,  of  the  City  of  Kingston,  to  supply 
fifty  lamps  with  gas  for  £300  a-year,  to  be  p^  by  the  said 
Mayor,  Aldermen  and  Commonalty.  The  cootract  to  eoo* 
linue  m  force  until  1st  Sept.,  1855. 

It  was  objected  that  the  writ  should  have  been  serre^  withia 
the  six  weeks  under  16  Vio.  ch.  181,  s.  27. 

It  was  proved  that  defendant  was,  before  the  election  and 
at  the  present  time,  indebted  to  the  Company  in  a  large 
amount,  and  it  was  urged  that  under  16  Vic.  ch.  193,  the 
defendant,  in  consequence  of  his  indebtedness  to  the  Com- 
pany, had  not  such  an  interest  in  the  stock  as  would  make 
him  a  contractor  within  the  meaning  of  the  statute. 

Mackenzie,  Judge :  The  fiat  was  signed  and  the  writ  issued 
within  the  statutory  six  weeks.     It  is  not  necessary  that  the 
service  should  be  within  the  six  weeks.  The  16  Vic.  ch.  ISl, 
s.  27,  merely  enacts,  "  That  the  original  writ  of  sumiMms 
shall  be  applied  for  within  six  weel^,^^    The  service  may 
be  made  alter  the  six  weeks.     There  is  no  notice  or  protest 
necessary  under  the.  statutes  regulating  our  municipal  elec- 
tions.    A  protest  made  or  a  notice  given  at  the  comoneacer 
ment  of  an  election  might  have  a  bearing  upon  the  decisioi!, 
if  an  opposite  candidate  claiming  the  seat  was  the  relator,  at 
it  is  generally  held  that  when  voters  give  their  votes  to  a  din*- 
qualified  candidate,  with  knowledge  of  the  disqualification, 
such  votes  are  considered  thrown  awaj.     But  in  the  preeeoit 
instance  the  relator  is  merely  a  municipal  voter,  having  a^ 
interest  as  such  in  the  election  tn  uttestion,  eonaequently  a 
protet^  or  notice  could  make  no  difference,  as  the  relator 
cannot  ask  for  the  seat  of  the  dc^ndant.    I  think  the  otat.  16 
Vic.  ch.  173  lefen  only  to  joint-stock  companies  to  be  formed 
after  the  passing  of  that  Act,  and  not  to  companies  like  the 
Kingston  Gas  Lifrht  Company,  formed  before  it ;  hot  if  it 
could  be  construed  as  apfriying  to  the  Citv  of  Kingston  Gas 
Light  Company,  it  could  not  atfe'st  the  decision  of  the  present 
case.     It  is  true  that  the  defendant  was,  before  and  at  the 
time  of  the  election,  indebted  lo  the  Company  in  a  consider- 
able sum  for  gas  and  otherwise,  but  the  23rd  section  of  16 
Vic.  ch.  173,  merely  enacts,  <«  That  it  shall  not  be  lawful  for 
any  shareholder  who  is  or  shall  become  indebted  to  ths  Comf- 
pany  for  Gas,  Water,  rent,  fixtures  or  otherwise,  to  transfer 
any  shares  of  stock  held  by  him  until  payment  be  made  to 
the  Company  ot  all  sums  due  by  the  stocyiolder."    This 
enactment  creates  merely  a  charge  upon  the  stock  in  the 
event  of  the  stockholder  becoming  indeoted  to  the  Company 
to  the  extent  of  the  stock,  but  does  not  thereby  divest  thfe 
stockholder  of  his  interest  therein.   The  defendant  could  only 
be  divested  of  his  interest  in  the  stock  by  sale,  transfer  or 
forfeiture.    The  .seizure  by  the  Sherifi'of  the  stock  in  question^ 
took  place  after  the  election  for  Victoria  Ward ;  but  even  if  a 
seizure  had  been  made  before  the  election  and  no  sale*foIlowed, 
it  would  make  no  difference,  for  the  effect  of  a  seizure  would 
be  to  bind  and  hold  the  stock,  but  the  property  would  not  be 
altered  until  final  execution  and  sale  by  the  Sheriff.    {/Sewelt 
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en  Sheriff  258,  Lucas  vs.  Nockels  6  Bin^,  182.)    But  in  the 
present  instance  the  Sheriff  swears  that  the  seizure  was  made 
hy  him  after  the  day  of  election.    The  defendant  was  beyond 
doubt  a  stockholder  in  the  Kingston  Gas  Light  Company,  and 
■  one  of  the  directors,  at  the  time  of  the  election  now  under 
consideration.     And  it  is  equally  clear  on  the  evidence  laid 
before  me,  that  the  Company  had  at  the  time  of  the  elections 
«  contract  with  the  mayor,  aldermen  and  commonalty  of  the 
City  of  Kingston  to  supply  the  city  with  gas  for  £300  a  year. 
The  simple  question,   then,  is.  Was  the  defendant,  under 
these  circumstances,  qualified,  on  the  2nd  .January  last,  to  be 
elected  alderman  for  Victoria  Ward  ?    If  not,  his  election  to 
the  office  of  mayor  falls  to  the  ground,  as  a  matter  of  course. 
Sec.  24  of  16  Vic.  ch.  181  enacts  **  That  no  person,  having 
bjj"  himself  or  partner  any  interest  or  share  in  any  contract 
With  or  on  behalf  of  the  Township,  County,  Village,  Town 
or  City,  in  which  he  shall  reside,  shall  be  qualified  to  be  or 
be  elected  Alderman  or  Councillor,  for  the  same  or  any  Ward 
thereof."    If  the  contract  had  been  made  by  the  defendant 
with  the  Corporation  of  Kingston,  he  would  clearly  be  dis- 
quahfied,  but  the  contract  is  made  by  an  incorporated  com- 
pany,  of  which  the  defendant  is  a  member.     I  find  that  the 
Imperial  Act  5  &  6  Wm.  IV.  ch.  76,  s.  28,  contains  the  same 
provisions  as  to  the  qualifi?ation  of  aldermen  and  councillors 
4>f  mutiioipal  boroughs  in  England  and  Wales  as  oir  own  Act 
with  the  tollowing  important  proviso:  "That  no  person  shall 
be  disoualified  from  being  a  councillor  or  alderman  of  any 
borough,  by  reason  of  his  being  a  proprietor  or  shareholder  in 
any  company  which  .shall  contract  with  the  Council  of  such 
borotigh,  fbr  lighting  or  supplying  with  water,  or  insuring 
against  fire  any  part  of  such  borough."  It  is  evident  from  the 
ftfaoTe  proviso  that  the  British  Parliament  considered  that 
stockholders  in  companies  contracting  with  the  municipality 
would  be  dij^qualified  from  beinj^  an  alderman  of  councillor 
under  the  general  enacting  words  of  the  statute  in  reference 
to  oontracta*     I  cannot  understand  how  our  Provincial  Pariia- 
meat  should  have  omitted  bo  important  and  useful  an  excep- 
tion.   By  12  Vic.  ch.  10,  s.  4,  known  as  the  «  Interpretation 
Act,"  the  word  "person"  used  in  any  statute  in  this  Province 
includes  any  body,  corporate  or  politic.    Then  does  not  the 
w(Jrd  "person"  in  the  iMth  section  of  16  Vic.  ch.  181  extend 
to  corporations  such  as  the  City  of  Kingston  Gas  Light  Com- 
pany, and  thus  to  the  persons  who  compose  that  Company  ? 
If  sdy  the  defendant  was  disqualified  at  the  time  of  his  elec- 
tion.  An  incorporated  comoany,  such  as  the  City  of  Kingston 
Gas  Light  Company,  may  oe  defined  to  be  an  assembly  of 
persons^  er  a  joining  together  of  many  persons  into  one  fellow- 
ship for  the  promoting  certain  purposes  in  a  joint  or  corporate 
capacity.    The  Company  is  composed  of  several  persons,  and 
iMch  person  has  an  interest  in  all  the  contracts  of  the  Company 
to  the  extent  of  his  stock  therein.   The  defendant,  at  the  time 
he  was  elected  aMerman  for  Victoria  Ward,  and  at  the  time 
he  was  elected  Mayor  of  Kingston,  had  an  interest  in  a  con- 
tract with  the  Corporation  of  Kingston.     In  the  case  of  the 
Qwigii  V.  ^fumming9f  Ma^er  of  Hamilton/  C.  J.  Macauiay 
decided  that  stockholders  in  the  Hamilton  Gas  Light  Comp'y, 
which  had  a  contract  for  furnishing  gas  light  to  the  city  of 
Hartiitton,  were  disqualified  from  holding  office  in  the  Cor- 
poration of  Hamilton,  and  that  the  election  of  Mr.  Cummings 
was  Toid,--and  ordered  a  new  election.    That  decision  has 
not  been  reversed,  bo  far  as  I  know.  It  is  binding  on  me,  and 
is  in  accordance  with  the  existing  law.    The  circumstances 
attending  the  election  of  Mr.  Cummings  were  the  same  as 
those  at  the  election  of  the  defendant.  Therefore  1  do  adjudge 
and  determine  that  the  defendant  was  not  duly  elected  to  the 
office  of  alderman  for  Victoria  Ward  or  to  the  office  of  Mayor 
of  the  City  of  Kingston,  and  that  he  the  defendant  do  not  in 
any  manner  concern  himself  in  or  about  the  said  offices;  but 
thii  he  be  absolutely  forejudged  atid  excluded  from  further 
titing  or  exercising  the  same  under  pretence  of  the  sai^I  elcc- 

•This  jndfmenl  was  given  iii  Fcbriiary,  1854.  but  is  not  renArt^d. 
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tion.«,  and  that  a  proper  writ  of  mandamus  do  issue  to  the 
aldermen  and  commonalty  of  the  city  of  Kingston,  command- 
ing them  to  hold  another  election  for  Victoria  Ward  for  the 
purpose  of  electing  another  alderman,  and  to  elect  another 
mayor  for  the  city  of  Kingston,  in  place  of  the  defendant, 
removed,  and  that  the  defendant  pay  the  relator  his  propel* 
oosts. 


MUNICIPAL    CASES. 

(Digested  from  U.  C.  Reports.) 

From  12  Victoria,  chap.  81,  inclusive. 

(Continued  from  page  61.) 

£  LECTI  ONS. 

XIII.  Electiofi  for  Totonship  Councillors — Qualification  of 
Voters — Power  of  Returning  Officer,  12  Vic.  c.  81 :  14  & 
15  Vic.  c.  109. 

A  returning  ofiicer  had  received  and  entered  in  the  poll 
book  a  vote,  which  was  at  the  time  objected  to.  At  the 
close  of  the  poll,  the  returning  officer  having  then  learned 
that  he  had  received  the  vote  erroneously,  struck  it  out,  which 
produced  an  equality  of  votes  for  the  candidates,  and  the 
returning  officer  gave  the  casting  vote.  It  appeared  that  other 
votes  had  been  improperly  received,  which  being  struck  out, 
the  candidates  would  still  be  equal. 

Burns,  J.  Held. — ^The  returning  officer  erroneously  exer- 
cised his  judgment  in  receiving  me  vote.  Though  he  dis- 
covered afterwards  that  his  judgment  was  wrong,  he  had  no 
right  to  alter  or  change  the  poll  book  j  and  it  was  his  duty  to 
have  proceeded  with  the  election  till  the  electors  themselves 
might  have  made  a  change  in  the  numbers  by  their  votes. 
The  irrej^ular  conduct  of  the  returning  officer  (as  appeared 
from  affidavits)  both  in  receiving  votes  and  exercising  ji  con- 
trol over  the  poll  book,  requires  that  his  vote  under*  those 
circumstances  should  not  be  allowed  to  decide  the  election. 
A  new  election  ordered ; — and  the  conduct  of  the  returning 
officer  being  illegal  and  improper,  and  he  having  clearly 
struck  off  the  vote  for  the  express  purpose  of  himselfdeoiding 
the  election,  he  was  ordered  to  pay  the  costs  of  relator*  No 
costs  allow€Ki  to  the  unseated  councillor. 

Reg.  ex  rel.  Mitchell  r.  Rankin  &  al.,  2  Cham.  Rep.  161. 


XIV.  Service  of  summons  in  the  nature  of  a  quo  warranto^ 
Costs,  12  Vic.  c.  81,  s.  148 ;  13  &  14  Vic.  c.  64,  sched.  A. 
No.  23. 

Burns,  J. — Held — ^Personal  service  of  a  writ  of  summons  in 
the  niUure  of  a  quo  warranto  cannot  be  dispensed  with,  except 
in  the  case  provided  for  by  the  Act  12  Vic.  ch.  81,  sec.  148. 

The  power  of  a  judge,  under  13  and  14  Vic.  ch.  64,  sched. 
A.  No.  23,(a)  to  award  costs  for  or  against  the  relator,  or  de- 
fendant or  returning  officer,  "  in  disposing"  of  every  case, 
extends  only,  and  has  reference  to  the  final  determination  of 
each  case.  A  case  might  happen  in  which  it  would  be  proper 
not  only  to  give  the  relator  his  costs  against  the  returning 
officer,  but  also  to  make  the  returning  officer  pay  the  costs  of 
the  other  defendant ;  and  if  a  preliminary  inquiry  oould  be 
gone  into  before  the  principal  defendant  is  in  court,  for  the 
purpose  of  determining  the  costs  quoad  the  proceedings  as 
far  as  they  have  gone,  it  might  lead  to  great  difficulty,  and 
at  times  to  injustice. 

Reg.  ex  rel.  Arnott  v.  Marchant  &  al.  2  Cham.  Rep.  167. 

(a)  Thr  fciihstituted  section,  16  Vic.  c.  tdl^  s.  27,  oontaiiw  similar  provicjon  to 
ihe  repealed  scclioji  in  this  rc'pcct.  *    * 
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XI.  Election  for  Tmvnship  Councillor — Qtudificaiion  jfor 
voter — Copy  of  Collector^ s  Roll  not  furnished  ta  Returning 
Officer.    U  &  15  Vic.  c.  109,  schoci.  A.  No.  12. 

Burns ;  J. :  The  copy  of  the  Collector's  Roll,  which  by  the 
14  &  15  Vic.  ch.  109,  sch.  A.  No.  12,(b)  should  be  furnished  to 
the  returning  officer,  although  intended  to  be  prima  facie  a 
guide  for  him  at  the  election,  is  not  conclusive  upon  a  judge 
when  objections  are  made  to  the  qualifications  of  voters. 

A  party  (the  gaoler)  who  lived  in  apartments  in  I  he  county 
gaol,  paying  no  rent,  and  bemg  lessee  of  land  rated  at  the 
annual  value  of  £10  4s.,  was  held  not  entitled  to  vote  at  the 
election  of  councillois,  as  not  being  a  householder  wiiliin  the 
meaning  of  14  &  15  Vict.  ch.  109,  seh.  A.  No.  12. 

Where  the  returning  officer  was  not  furnished  with  a  copy 
of  the  Collector's  Roll,  as  required  by  14  &  15  Vict.,  ch- 109, 
sec.  A.  No.  12: — 

Held,  That  it  was  an  irregularity  which  subjected  the  elec- 
tion to  be  avoided,  when  the  objection  was  taken  by  one 
qualified  to  urge  rt,  although  it  might  not  ipso  facto  render 
the  election  void  :  and 

Hetdy  also,  That  the  acquiescence  of  the  candidates  in  the 
election  bein^  proceeded  with  under  these  circumstances, 
though  it  might  preclude  them  from  disputing  the  valklity  of 
the  election  on  that  ground,  could  not  affect  the  right  of  a 
voter,  who  was  no  party  to  such  ac(juiescent  arrangement. 

Reg,  ex  rel.  Charles  v  Lewis  &  af.    2  Cham.  Rep.  171. 


XVI.  Election  of  Township  Councillors — Quo  tearranto — 
Cosls,    12  Vio.  c.  81, 13  &  14  Vict.  ch.  64. 

One  Robert  Gillis  had  a  farm,  through  which  ran  the  divi- 
sion line  between  wards  Nos.  2  and  3.  His  house  stood  on 
that  part  of  the  farm  included  in  ward  No.  2,  but  his  bam  on 
the  part  in  ward  No.  3.  The  township  municipality  passed 
a  by-law  that  the  election  of  township  councillors  for  1852, 
"  lor  ward  Na  8,'^  should  be  held  at  Robert  Gillis^. 

Drapcr,  J. — Heidf  That  the  by4aw  must  be  read  as  mean- 
ing on  some  part  of  his  property  in  ward  No.  3,  as  otherwise 
it  would  be  void.  2udly,  That  as  the  election  took  place  in 
the  house,  it  was  null,  beins  without  th^  limiU  of  the  ward. 
Srdlv,  That  relator  was  not  by  his  quasi  acquiescence  pre- 
cluded from  subsequently  raising  the  objection « 

Beg.  ex  rel.  Preston  v.  Preston,  2  Cham.  Rep.  178w 


XVIII.  Townshij)  CounciUdr—Jflu)  eligible— Im     ^ 
dud  of  Returning  Officer— Costs.    12  Vic.  c.  81,  sec.  132. 

A  person  holding  the  office  of  local  efaperintendant  of 
schools,  entitled  to  a  salary  to  be  paid  dj  the  County 
Treasurer,  is  not  disqualified  from  being  elected  Township 
Councillor  by  12  Vic.  ch.  81,  sec.  132. 

Where  the  returning  officer  improperly  closed  the  poll,  both 
candidates  having  at  the  time  received  an  equal  number  of 
votes ;  and  when  in  the  act  of  recording  his  own  vote,  a  vote 
was  tendered  by  an  elector  (who  had  been  present  a  long- 
time without  voting)  for  the  candidate  against  whom  the 
returning  officer  voted,  wh^ch  he  refused  to  record : — 

Held,  That  there  should  be  a  new  election. 

Heldf  also,  That  under  such  circumstances  the  returoiBfr 
officer  should  pay  the  lelator's  costs,  and  also  the  costs  dT 
defendant,  if  he  chose  to  eitact  them.  .  ^    , 

Quoire,  whether  it  would  be  proper  ft»r  a  Judge  in  Cham- 
bers under  the  above  circumstances,  to  have  ordered  the 
name  of  the  voter  whose  vote  the  retuming^  officer  refiised  to 
record  to  be  entered  on  the  poll  boak,  instead  of  ordering  a 
new  election  ? 

Reg.  ex  rel.  Amott  &  al.  ».  Marchant,  2  Cham.  Rep%  188L 


XVII.  Election  of  Totonship  Councillors — Disclaimer — 
CosU.     12  Vic.  ch.  81 ;  13  &  14  Vict.  ch.  64. 

The  defendant  filed  a  disclaimer,  but  a  day  too  late : — 

Sullivan,  J.  Held,  That  he  must  pay  relator  his  costs,  (c) 

The  returning  officer  having^  by  order  of  a  judse  become  a 
party,  but  acquitted  and  discharged :  and  the  relator's  state- 
ment not  being  strictly  correct : — 

Heldy  That  the  relator  should  pay  the  officer  his  costs. 

Previously  to  the  stat.  14  &  15  Vic.  ch.  109,  it  was  not 
necessary  that  it  should  appear  on  the  Collector's  Roll  whether 
tho  persons  therein  named  were  freeholders  or  householders 

Reg.  ex  rel.  Hawke  v.  Hall,  2  Cham.  Rep.  182. 


XIX.  Quo  warranto — Time  within  which  to  apply  ft 
Estoppel  of  rtlaXor  bij  previous  cu:quiescenee.    13  &  14 
Vic.  c.  54,  sched.  A.  No.  23. 

Macaulat,  C.J.C.P. — In  the  computation  of  six  weeks  &e 
day  of  the  election  is  to  be  excluded,  whenever  it  follows  that 
the  application  was  made  on  the  last  day,  but  still  within  the 
time  allowed.  Six  weeks  at  all  events  is  allowed  to  impcmek 
an  election,  although  the  office  may  have  been  accepted  mora 
than  a  month ;  but  if  the  application  be  not  made  within  six 
weeks,  then  the  test  is  whether  the  office  has  been  accepted 
more  than  a  month  previously. 

The  court  will  not  set  aside  an  election  on  the  relation  of  a 
party  who  concurred  in  the  election,  and  voted  for  the  person 
whose  election  he  afterwards  attempts  to  set  aside. 

Reg.  ex  rel.  Rosebush  v.  Park^,  2  V.  C.  C.P.  Rep.  ML  - 


XX.      Costs  of  quo  warranto^Indemnity  to  CowKiUor* 

A  by-law  passed  to  indemnity  a  Township  Conncilior  elect 
for  the  costs  of  a  quo  warranto,  by  which  his  election  was  set 
aside,  is  illegal. 

In  ra  Bell  v.  Municipality  of  Manvers.  3  U.  C.  C.  P.  Itob.. 
607.  ^ 


(b)Se«  16  Vic.  c.  181,  sec.  6S. 

(c)  Where  a  penton  wrongfully  elected  to  a  corporate  oiBee  has  accepted  it, 
io'tiui  the  office  is  itill,  the  Court  will  not,  in  making  a  rule  absolute  by  his 
coDsant  for  a  quo  wamnto,  make  it  one  of  the  term>  that  the  relator  should 
bear  the  expewses  of  the  miormation  and  diaclaimer,  though  the  person  iu  pos- 
seMKm  of  the  office  do«a  ooi  defend  it,  and  offers  lo  undertake  to  ditclaim  if 
taqoiftS. 

Rcf.  T.  Hartley,  S  Ell.  ft  Bl.  143,  S.  €.,  Cng.  C.  L.  Rep,  144. 


e  «  %  «  e  Ji  1^ « VI  jD  e  n  e  e 


R.M.~It  Is  a  misdemeanour  for  the  Operator,  "or  person  employed  by  any 
Telegraph  Compeny,»»  to  divulge  the  contents  of  any  Telegraphic  despatch. 
By  16  Vic  c  10,  sec.  11,  the  Conn  in  their  discretkui.  Bay  iMpoee  a  fine  of  iCSS 
and  a  months'  imprisonment.  If  you  have  \irell.foui»ded  sasfucioiM,  the  brticr 
course  would  be  to  make  representation  to  Uie  Directors :  they  would  certainly 
dismiss  the  Operator. 

A  Clrkk  of  thb  Psacx.— The  principle  npon  which  the  Lam  Jbamal  it 
based  sufficiently  shews  that  no  rights  will  be  treated  lightly,  nor  aay  eksM* 
that  would  prejudice  them  advocated  without  due  compensauon  b«iii||  mMfk 
But  the  proper  time  for  bringing  such  claims  fcvward,  and  the  way  m  wbi» 
they  are  urged,  is  a  matter  of  wise  diBcretion  which  mast  of  course  be  kA  t» 
the  Editors.  Clerks  of  the  Peace  may  be  assured  that  ihalr  jtwl  iatereiU  wiH 
be  cared  tor. 

P.T.P.— We  are  much  indebted  for  yotir  contrihtitioBt  in  tkia  nUBber.  .  Tht 
decision  in  Trespass  we  are  oaable  to  use,  as  we  do  not  caatethplatc  nildllkliif 
County  Court  cases  Involvhw  qnesuous  of  Oaatitl  Iaw  dauT^with  ^y^lha 
Superior  Couru  as  well.     Cases,  however,  decided  by  Um  CcniDty  Ooait 

Judgre  on  Municipal  Lart^*  will  be  ver>'  acceptable. 
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H.L. — ^Hitherto  we  have  not  l»f^eii  in  &  pobiiion  to  mail  tlie  law  JnwHal 
before  the  99th  orSOlb  of  ibe  inoiiih  ;  but  with  the  June  number  we  anticipate 
that  our  airengemcDts  will  be  ttuch  as  to  admit  ol'  its  beings  luaiieU  between  the 
isih  and  16th  of  etu;h  month. 

J.R.IL— -The  Act  of  18  Vic.  c.  179  Rives  ptiwer  to  the  Countv  Judg-r.  in  all 
«gMa  of  feloDjr  (except  when  porty  acou.^iHl  or  Trrason  or  Murdt^r)  in  orJrr 
^•rty  commitled  to  Gaol  to  be  bailed  out  tieforc  uco  Jttmiccs  of  tiu  Pto*^.  The 
wftount  of  bail  is  discretionary  wiih  ihc  Jud^'e.  Ui-for<^  the  pastiiiig  oi'thiH  Act, 
whenonoe  the  party  aoctwed  hod  been  committed  to  Oai.l,  uppiicatiou  to  put 
In  hail  had  to  be  made  to  a  Judge  in  Chambers,  in  Torunto. 

8. — ^Yonr  communication  respecting  the  practice  in  Ccruorari  cases  will 
lippaar  iit  Um  May  munbcr. 

'J.lf .— The  Hon.  Altomey-GciK^ral  MacdnnaM  has  broui^ht  in  b  Bill  which  will 
maet  the  didicuky  you  complain  of.  It  never  could  have  been  intended  that  the 
tifhts  of  execution  cteditors  shoidd  lie  no  injwriuusry  afTecicd.  In  other  rt:9{)octi 
Ihc  preaeat  law  of  RepleviD  works  well. 

W.T.— We  have  always  counted  upon  the  Leiit  semces  of  Clcrkir  and  Ofiicers 
of  the  Divisiou  Courts :  indeed  without  an  active  canv&i  by  them  in  thcii  res- 
ptttive'loeafilieft  we  could  never  antici))ate  more  ihmi  a  limited  circulaiitui.  It 
ts  lor  iMrintaresi  equally  with  our  own.  Every  Clerk  and  HailitT  cuuld  with 
^aaae  mduce  3  or  4  of  the  Magistrates  and  Reeves  in  his  ueighbourhood  to 
We  are  much  obliifed  by  your  active  exertions. 
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DinsioN  couR^ :   meeting  of  cl£rks  :  proposed 

ALTERATION   OF   FEES. 

Being  the  (mlj  legal  Periodical  in  Upper  Canada, 
and  the  doings  of  the  Local  Courts,  their  advance- 
ment, working,  and  improvement,  forming  a  lead- 
ing feature  in  the  Lcno  Journal,  we  expected  to 
have  been  informed  of  the  proceedings  at  a  late 
meeting  of  the  Clerks  of  Division  Courts.  As  the 
oigan  of  the  Local  Courts,  we  looked  for  an  official 
Import  of  the  bueiness  transacted  at  this  meeting ; 
but  having  procured  a  correct  report  from  another 
source,  we  may  not  omit  a  suitable  notice. 

A  laeoilBg  of  the  Clerks  of  Division  Courts,  was  convened  at 
Ihe  City  HOtelt  in  Hamiltou,  on  Tuestiay  the  20th  day  of 
Febroaryy  1855,  lor  tie  purpose  of  suggesting  certain  amend- 
ments to  the  present  Divisiou  Court  Acts  to  be  submitted  to 
the  Legisli^ve  Assembly. — Present :  Geo.  W.  Whitehead j 
Cl'fc  1st  Div. ;  Jamea  Barr,  CPk  4th  Div. :  and  David 
CamfiMf  Cl'k  5th  Div.,  County  of  Oxford :  Henry  Racey, 
Ci'k  Jst  Div. ;  John  A.  Penion,  Cl'k  2nd  Div. ;  Samuel 
StamUm,  Cl'k  3rd  Div. ;  and  fV.  M.  Whitehead,  Cl'k  4th 
Div.,  Conntyof  Brant:  fVm.  R.  McDonald,  Cl'k  Ist  Div., 
and  A.  FrBegue,  CPk  2nd  Div.,  County  of  Wentworth: 
Bobeti  Palmery  Cl'k  5th  Div ,  and  iSf.  Fenton,  Cl'k  9th  Div., 
County  of  Halton :  Wm.  B.  Wtnterbott(m,  Cl'k  Ist  Div.,  and 
AbMtd  MoTMf  Cl'k  3rd  Div..  County  of  Lincoln  ;  William 
Tkmiwmm,  €l'k  1st  Div.,  and  Duncan  Campbelly  Cl'k  2nd 
IMv.y'CottntT  of  Haldimand:  Oliver  Blake,  Cl'k  2nd  Div., 
CDuntyofl^riblk:  JoAn/runn,  Cl'k  2nd  Div.,  and  W,  F. 
BulUnf  Cl'k  4th  Div.,  County  of  Middlesex ;  and  Thotnas 
D.  Ishydf  Cl'k  1st  Div.  Court,  County  of  Simcoe.— Col. 
Whitehead  was  called  to  the  Chair,  and  John  A.  Penton,  Esq., 
appointed  Secretary. 


by  Abishai  Morse,  Esq.,  seconded  by  Wm.  B.  Winterbottom, 
Lsq. : — 

<^That  Messrs.  Whitehead,  Begue  and  McDonald,  be  a 
Committee  to  draft  a  Petition  to  the  Legislature  respecting 
the  present  Division  Courts  Acts  and  Tariff  of  Fees,  and  have 
the  same  transmitted  to  the  Clerk  of  the  First  Division  Court 
in  each  County,  for  him  to  obtain  tho  signatures  of  the  Clerks 
in  his  Count V,  and  afterwards  transmit  to  the  Member  for  his 
County  ior  presentation." 

The  Petition  prepared  sets  forth  clearly  and  con- 
cisely tlie  gromids  upon  which  relief  is  prayed. 

To  the  Honourable  the  House  of  Assembly  in  Parliament    . 
assembled.  The  Petition  of  the  undersigned  Clerks 
of  Division  Courts  for  the  County  of'  , 

Humbly  Sheweth, 

That  the  Tariff  of  Fees  to  be  received  by  the  lespeeUve 
Clerks  of  Division  Courts  in  Upper  Canada  was  established 
by  13  &  14  Victoria,  c.  53,  pasiied  in  1S50. 

That  a  reference  to  the  Returns  to  Government  will  she^ 
that  this  Tariff  has  not  produced  to  the  Clerks  even  tlie 
salary  usually  allowed  to  Merchants'  Clerks,  and  hr«s  proved 
totally  inadequate  to  the  8upport  of  competent  persons. 

That  since  1850  the  extraordin  *ry  rise  in  all  the  necessaries 
of  lile  hns  rendered  the  already  narrowed  circumstances  of 
these  OlHcers  still  more  difficult  to  bear,  until  the  pressure 
has  become  so  great,  as  to  compel  them  to  imitate  the 
example  of  other  classes  and  seek,  not  higher  emoluments, 
but  such  an  addition  to  their  income,  as  will  at  least  equal 
the  indispensable  increase  in  their  expenditure.  Tliey  have 
the  less  hesitation  in  approaching  your  Honourable  Houf^e 
with  such  a  Petition  suice  they  are  informed  that  all  the 
employees  under  Government  and  in  the  House  of  Assembly 
have  received  an  addition  to  their  salaries,  as  an  act  of 
simple  justice  rendered  imperative  by  the  increased  expenp  e 
of  living,  and  from  the  fact,  that  a  Petition  to  the  Judges 
of  the  Superior  Courts  in  Upper  Canada  is  at  this  moment 
before  them,  praying  an  increase  of  the  Fees  of  Attorneys 
and  Counsel  practising  in  these  Courts. 

But  irrespective  of  all  theso  considerations  your  Honouralle 
fiouse  will  recollect  that  a  commission  was  appointed  in  the 
year  1853,  under  the  authority  of  an  Act  of  Parliament  for 
the  purpose  of  framing  Rules  for  the  Division  Courts  in 
Upper  Canada.  These  Rules  were  promulgated  on  the  Ist 
October,  1854,  by  tho  Commissioners,  consisting  of  S.  P. 
Harrison,  M.  O'Reilly,  E.  C.  Campbell,  Geo.  Mtuloch,  ard 
Jas.  Rob't  Gowan,  liquiros,  Judges  ol  tlie  County  Courts  ; 
and  on  reference  to  them  it  will  be  found  that  a  large  addi- 
tion has  been  made  to  the  labors  of  the  Clerks,  for  which 
no  compensation  whatever  has  been  provided. — Tliis  fact 
would  alone  seem  to  call  for  a  revision  of  the  Tariff. 


It  was  reaolvedy  that  the  Rules  and  Forms  appointed  by 
the  Judges  for  future  practice  in  the  Division  Courts  in  Upper 
Canada  greatly  ioorease  the  labours  and  expenses  of  the 
Clerks  oTlhese  Courts  for  Books,  Blank  Forms,  and  Station- 
my,  wilfaoQt  adding  to  their  emoluments.  And  after  an 
anUnatsiA  and  very  mtereating  discussion  it  was  further  re- 
solved to  petition  the  Legislature  for  a  revision  of  the  present 
TanfTof  Fees.    The  folbwinj;  rp.«iolutiou  was  th^n  proposed 


Your  Petitioners  would  also  beg  to  draw  the  attention  of  your 
Honourable  House  to  the  fact,  that  although  the  consumj « 
tion  of  expensive  books,  and  of  very  large  quantities  of 
stationery,  including  a  great  variety  of  printed  forms,  has 
been  considerably  increased  by  the  new  Rules,  no  provision 
has  been  made  for  meeting  this  heavy  additional  expendi- 
ture. 

In  order  to  bring  more  directly  before  your  Honourable  Houfo 
the  compensation  now  derivable  in  gross  by  your  Petition - 
ers((^)  as  Clerks  of  the  Division  Courts  of  the  County  of 
,  they  beg  to  mention,  that  for  the  year  1854  their 

(a) We  may  illostrate  the  position  of  the  Clerks  of  Division  Courts  in  mnst' 
Comities  by  a  Tabular  Statement  herewith  given  from  a  County  ia  which  the^o 
arc  8  Division  Courts.  It  will  be  seen  by  it  that  ihe  hi{;hesT  salary  i^  but  a  trir  <>  ' 
over  £oO,  wbile  the  others  range  between  £4(t  aad  XI  o.  h\  some  Countits 
.wa  believe  the  Returns  wilJ  ».hrw  ♦•ven  snialJer  .•!4larie5!  And  yei  citfrl- 
nniut  oineCf-st-iiy  br  com^MStrnt  to  Ml  the  niJire  to  Ih*  ^aii^faMifm  ofjhr  .TnH?*-. 
and  ahlr  fn 'fix  ^  tlic  r«*qirr»'rt  ^'ttir.tv  : — 
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whole  receipts  were  the  «sums  set  opposite  their  respective 
signatures  hereto,  from  which  is  to  be  deducted  the  expense 
of  Books,  Stationery,  Printed  Forms,  Rent,  and  Fuel. 

Your  Petitioners  beg  to  append  a  draft  of  such  a  Tariff  as  they 
think  would  be  no  more  than  just  to  the  Clerks,  while  it 
would  not,  m  their  opinion,  bear  too  heavily  on  suitors, 
and  they  pray  that  action  will  be  taken  by  your  Honourable 
House,  to  amend  the  present  Tariff,  either  by  adopting  the 
suggestions  humbly  made  in  this  Draft,  or  in  such  other 
way  as  your  Honoumble  House  shall,  in  its  wisdom  and 
justice,  think  fit  and  reasonable. 

And  your  Petitioners,  as  in  duty  bound,  will  ever  pray,  &c. 


Tariff* of  Fees  to  be  received  by  Clerks  of  t)ivii(inn  CourtB 
referred  to  in  above  Petition. 


c 


s.  d. 


.Entcrinar  e\*er7  account  and  issuing  summons 

Copy  saminons,  paniculars  of  demand  or  sei-off.  eacli. . 
Kvcry  sumnioiis  to  witness,  with  any  number  of  names. . 

Entering  Bailiff's  Returns 

Entering  sct-offor  other  defence  requiring  notice  toplaintifl 

Adjoumnient  of  any  cause 

Entering  every  judgment^  or  discharging  suit 

Taking  eoufession  oif  judginent 

Every  warrant,  attachment,  or  execution 

Every  copy  of  judgment  to  another  county 

Transcript  or  certificate  of  judgment  for  registration 

Eotering  and  giving  ootire  of  jury  being  required 

Making  out  summons  to  jury,  sixpence  each. 

For  every  affidavit  taken,  and  drawing  same 

Filing  each  separate  paper 

CaJiiitg  out  and  swearing  witnesses,  each 

Returns  to  Treas'r  to  bepoid  out  of  the  Fee  Fund,  20s.  each 

Every  search,  to  be  paid  by  the  party  applying 

Receiving  and  paving  out  monies.  2|  per  cent. 
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On  the  substance  of  the  Petition  we  need  say 
nothing ;  the  matter  it  contains  is  fairly  and  can- 
didly put,  and  discloses  sujfficient  to  establish  the 
reasonable  and  just  claim  of  Clerks  to  consideration. 
The  services  of  capable  and  trustworthy  men  can 
only  be  secured  by  giving  them  a  proper  compen- 
sation :  and  if  the  office  of  Division  Court  Clerk  i© 
suffered  to  fall  into  improper  hands,  these  Tribunals 
instead  of  being  useful  and  valuable,  will  become 
a  nuisance  and  a  curse  to  the  country.  We  hope 
the  Petition  will  receive  attention  from  the  Legisla- 
ture. The  subject  it  embraces  is  more  important 
to  the  Public  than  to  Officers,  and  on  public  grounds 
should  be  fully  considered. 

Upon  the  proposed  Tariff  we  have  a  word  to  say, 
keeping  in  view  on  the  one  hand  the  just  claims  of 
the  Clerks,  on  the  other  the  interests  of  the  Public. 
We  think  one  half  the^charge,  viz.,  6d.  for  Summons 
to  Witness,  sufficient :  in  practice  there  is  a  separate 
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Summons  for  each  Witness,  and  the  charge  of  Is. 
for  each  would  be  too  much.  Entering  Bailiff '» 
returns  might  also  be  fairly  reduced  to  3d. 

The  uniform  charge  for  entering  special  defences  . 
is  better  than  a  graduated  scale,  and  the  charge 
reasonable.  The  words  "discharging  suit"  in  the 
next  item  is  not  very  clear  in  its  scope,  and  might 
open  a  door  to  improper  claims:  these  words;  should 
be  struck  out,  and  the  following  inserted  in  lieu — 
"or  final  order  on  Hearing."  The  fee  for  filing  each  . 
paper  we  decidedly  object  to  as.  inexpedient  and 
unsafe  ;  there  is  no  such  fee  allowed  in  the  English 
County  Courts,  and  we  think  it  ought  not  to  be 
introduced  here. 

A  fee  for  every  return  made  by  a  Clerk  is  no 
more  than  reasonable.  The  Clerk  collects  and 
keeps  the  account  of  fees  payable  to  the  Fee  Fund 
— has  the  responsibility  oi  keeping  the  monies — is 
required  periodically  to  make  a  return  of  the  same 
— and  for  so  doing  receives  no  remuneration  !  The 
accounts  are  intricate,  and  involve  more  labour 
than  an  ordinary  Postmaster's  account, — yet  the 
country  receives  the  labour  of  the  Clerk,  exacts  a 
duty  from  him,  and  pays  nothing !  This  is  most 
rmjust.  We  do  not  agree,  however,  in  the  amount 
proposed  :  all  things  considered,  we  think  that  15s. 
for  each  return,  including  returns  to  the  Judge^ 
would  be  sufficient. 

The  fee  for  search  we  would  allow  to  stand  as  in 
the  present  Tariff,  to  be  only  claimable  if  the  pro* 
ceeding  were  a  year  old ;  the  charge,  to  commence 
with  the  entry  of  the  suit,  would  be  considered 
oppressive.  The  fee  for  receiving  and  paying  out 
monies  is  a  questionable  one,  and  in  its  present 
shape  indefinite.  Is  the  2^  per  cent,  claimable  both 
on  receiving  and  paying  out — making  in  all  5  per 
cent,  on  monies  passing  through  a  Clerk's  hands  ? 
No  doubt  some  allowance  on  this  head  should  be 
made,  for  the  Clerk  incurs  a  heavy  responsibility 
in  having  the  charge  of  monies,  and  lor  all  monies 
paid  out  he  is  obliged  to  obtain  and  file  a  voucher.. 

The  Clerk  should,  in  our  judgment,  give  as  well 
as  take  receipts  ;  we  would,  therefore,  suggest  th^ 
following,  instead  of  the  last  item  in  the  proposed 
Tariff:— 

"Receiving  money  paid  into  Court;  entering^ 
"  same  in  the  Books;  and  giving  receipt  therefor^ 
"  3d.  in  the  pound. 

"  Paying  money  out  of  Court ;  entering  same  ia 
"  the  Books ;  and  taking  receipt  therefor,  3d»  iuthc^ 
"  pound. 

"  (N.B.  The  fees  in  the  last  two  items  ta  be 
"  costs  in  the  cause  ;  and,  in  calculating  the  poqnd- 
"  age,  all  fractions  of  a  pound  to  be.treatea  as  ai), 
"  entire  pound.)" 

There  are  some  services  for  which  the  proposed 
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Tariff  does  not  provide  a  fee  ;  one  contained  in  the 
pre«ient  Tariff  is  omitted.  We  set  down  what  we 
consider  might  be  reasonably  added  : — 

"  Every  notice  to  the  Judge  of  application  fiir 
'^new  Trial,  or  other  special  application,  or  notice 
'?  to  the  parties  by  order  of  the  Judge  in  res}>ect  to 
"  the  same,  when  required  by  the  Statutes  or  Rules, 
"  and  entering  a  minute  thereof  ^n  the  Books,  Is. 
*'  each  notice. 


cc 


For  taking  charge  of,  and  securing  property 
**  seized  under  attachment,  such  sum  as  the  Judge 
"  may  order  in  each  particular  case." 

We  have  now  gone  througli  the  Tariff,  taking  an 
impartial  view  of  the  proposed  charges  :  where  not 
otherwise  noticed  we  assent  to  the  reasonableness 
of  the  charge.  We  have  merely  reviewed  the  matter 
in  the  shape  it  comes  before  us.  Were  we  to  take 
up  the  question  as  a  substantive  one,  it  would  be 
to  advocate  the  payment  of  Clerks  by  salary  for  the 
most  part,  placing  the  fees  payable  by  parties  at  a 
very  low  figure  ;  for  we  think  that  the  general  funds 
of  a  Country  ought  to  bea?  the  expense  of  the  esta- 
blishment of  Inferior  Courts,  and  that  suitors  should 
not  be  called  on  to  sustain  in  their  individual 
capacity  the  whole  expense  of  maintaining  such 
Courts — ^we  look  upon  it  as  levying  an  income  on 
the  necessities  of  suitors. 


COUNTT    COURTS     IMPROVEMENT  I     REMEDY     AGAINST 

0VERH01.DING    TENANTS. 


For  the  ^*Lauf  Joumal,^^ 


Can  any  one  shew  cause  tohy  A.B.,  the  proprietor  ofacouple 
ojfsmaU  cottages^  should  not  have  the  possession  of  cottage 
No.  ly  which  CD.,  his  late  tenant,  wrongfvUy  and  un- 
lawfkiUy  detains? — 1  can,  says  the  Law,  ^*  cause  why^^  it 
would  cos^  A.B.  a»  much  a^  cottage  No.  1  is  worth  to  obtain 
it  /  /  **  There  is  no  right  without  a  remedy, ^^  says  A.B., 
and  I  want  my  cottage. — Ah,  replies  the  Law',  you  are 
qwating  one  of  my  own  maxims,  but  I  have  another  to 
meet  it—^^de  minimis  non  curat  lex.'*^ 

The  former  meocim  is  somewhat  too  boastful,  and 
tbe  latter  perverted — but  in  sober  earnest  there  is 
viilnally  little  protection  to  the  proprietors  of  tene- 
ments of  small  value.  In  such  cases  the  remedy 
against  overhoWing  tenants  is  worthless,  for  redress 
is  t©  be  obtained  only  bv  action  in  the  Superior 
Cooita  Though  the  freehold  value  of  a  tenement 
is  but  £S0 — ^the  monthly  rent  under  a  dollar — ^though 
the  pcurty  in  possession  does  not  deny  that  his  term 
has- expired — yet  he  may  hold,  in  defiance  of  the 
Iwdloid^  till  turned  out  by  the  Sheriff  at  the  termi- 
iiaticm  of  an  action  of  ejectment.  The  overholding 
tmiant  Taa:^ loS&t  passive  resistance^  or  he  may,  at  a 
trifiisg  expense,  plead  to  the  action*  la  the  former 
case  the  landloid's  expenses  would  be  about  £7, 


supposing  the  property  to  be  within  20  miles  of  the 
Court-House, — in  the  latter  case  it  would  cost  the 
landlord,  say  £20,  as  much  as  the  freehold  value  of 
his  tenement  He  would  have  a  right^  certainly,  to 
recover  some  portion  of  thCiSe  costs  from  the  tenant, 
but — "csm  you  get  blood  from  a  stone,"  can  you 
obtain  the  costs  from  a  man  who  is  worth  nothing? 
And  such  would  be  the  case  in  99  cases  out  of  every 
100.  Nor  can  the  loss  on  wrongful  overholding  be 
estimated  by  the  costs  out  of  pocket  merely.  A 
farm,  say,  is  rented  ;  the  term  ends  just  before  the 
sowing  season — a  knavish  tenant  may  hold  in  de- 
fiance  of  honesty  and  law  till  it  has  passed,  and  the 
year's  crop  is  thus  lost  to  the  landlord.  The  law 
protecting  rights  to  personal  chattels  is  on  a  much 
better  footing. 

In  the  law  of  landlord  and  tenant  a  reform  i» 
urgently  required.  There  is  not  a  greater  blemish 
in  our  jurisprudence  than  the  one  pointed  out :  the 
remedy,  to  be  effectual,  must  be  cheap  and  speedy. 
Such  an  one  it  is  intended  to  propose — ^not  anything 
unsanctioned  by  precedent— not  any  untried  scheme, 
but  merely  an  enlargement  of  the  admirable  provi- 
sions in  the  Chief  Justice's  Act,  4th  Wm.  4,  c.  1, 
respecting  overholding  tenants — ^this  was  at  the 
time  it  was  devised  the  best  remedy  that  existing 
tribunals  permitted,  and  though  in  point  of  expense 
of  little  advantage,  iu  the  element  of  time  it  is  an 
immense  saving.  It  enables  a  landlord  to  ctpply  to 
a  Judge  of  the  Coui:t  of  Queen's  Bench  on  affidavit 
jnaking  out  a  case  of  overholding.  Upon  an  order 
of  the  Judge  a  writ  issues,  directed  to  some  barrisK 
ter  selected  for  the  occasion  as  Judge  to  try  the 
question.  This  ad  hoc  Judge,  or  Commissioner,, 
as  he  is  called,  issues  his  warrant  to  the  Sheriff  for 
a  special  jury  to  try  the  facts,  and  the  case  is  heard, 
as  at  Nisi  Prius.  The  finding  of  the  jury  is  certified 
by  the  Commissioner  to  the  Court  above,  and  if  in 
favor  of  the  landlord,  a  writ  is  issued  directing  the 
Sheriff  to  put  him  into  possession. 

k    In  many  particulars  Upper  Canada  has  taken  the: 
lead  of  England  in  legislative  improvements  res-, 
pecting  the  administration  of  Justice.  For  example,, 
in  tlie  Local  Courts  system,  and  the  law  of  attach- 
ment against  absconding  debtors — ^but  in  the  subject 
of  this  article  we  are  lamentably  in  the  background. 
The  statutes  regulating  the  Civil  Bill  Courts  in 
Ireland  made  provision  for  the  redress  of  such 
wrongs  years  ago — giving  a  jurisdiction  in  eject- 
ment by  landlords  against  their  tenants  when  the 
latter  desert  the  premises — also  against  overholding 
tenants,  and  against  tenants  owing  a  year's  rent, 
&c.     And  the  English  County  Courts  Act  confers- 
similar  jurisdiction  on  County  Courts,  by  enabling" 
the  possession  of  small  tenements,  under  the  ajumal 
value  of  £60,  to  be  recovered,  where  the*  relaticHir 
of  landlord  and  tenant  exists  between  the  paities 
and  the  tenimcy  has  ended.    Seeing  then  that  an 
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improvement  in  the  law  is  necessary,  that  a  princi- 
ple on  which  it  may  be  based  has  been  adopted  by 
the  U.  C.  Legislature  in  the  Chief  Justice's  Act — 
that  a  like  principle  is  to  be  found  in  the  Imperial 
Acts  to  which  we  referred,  and  a  procedure  under 
them  in  successful  operation  for  years — may  not  the 
Legislature  here  be  fairly  invoked,  at  least  to  begin 
in  the  way  of  amendment.  No  ragh  or  sweeping 
change  is  advocated — ^nor  would  new  and  untried 
tribunals  be  necessary  to  carry  out  the  desired 
reform  :  we  have  no  need  to  create  Courts  to  which 
to  delegate  the  jurisdiction.  There  are  in  existence 
tribunsus  similar  to  the  Civil  Bill  Courts  in  Ireland 
and  the  County  Courts  in  England — ^the  machinery 
in  our  County  Courts  is  just  suited  to  the  purpose. 

The  alterations  proposed  are  these  :  Jurisdiction 
to  be  given  to  the  Upper  Canada  County  Courts  for 
the  recovery  of  tenements  when  the  value  of  the 
premises  or  the  rent  payable  in  respect  thereof  does 

not  exceed  £ {some  small  amount)  per  annum, 

when  the  term  has  expired  or  been  determined  by 
legal  notice  to  quit  and  the  tenant  or  occupant 
wrongfully  overholds.  Procedure  as  follows  :  The 
landlord  to  file  a  claim  stating  the  determination  of 
the  tenancy,  &c.,  and  the  fact  of  overholding.  A 
summons  to  be  issued  thereon  requiring  the  occu- 
pant or  tenant  to  answer  in  ten  days,  or  in  default 
to  be  turned  out  of  possession.  Should  defendant 
plead,  the  case  to  be  set  down  for  trial  at  the 
sittings  of  the  County  Court,  or  of  any  Division 
Court ;  the  Judge  to  determine  the  law  and  facts  of 
Ae  case,  unless  either  party  should  demand  a  jury ; 
the  decision  to  be  enforced  by  writ  of  possession, 
fcc,  as  in  the  Courts  above. 

Here  is  a  proceeding  both  simple  and  inexpen- 
Mve,  and  in  from  10  to  30  days  the  landlord  might 
have  his  writ  of  possession.  The  jurisdiction  would 
not  be  conferring  more  important  powers  than  the 
County  Courts  now  exercise  ;  every  question  that 
could  arise  in  such  a  proceeding  may  now  come  up 
in  actions  of  Replevin  or  other  actions  involving 
questions  between  landlord  and  tenant.  The  public 
expense  would  not  be  increased,  for  such  cases 
would  be  referred  to  competent  courts  already 
constituted. 

A  few  cases  might  perhaps  be  withdrawn  from 
the  Superior  Courts,  but  the  many  owners  of  small 
tenements  who  are  now  without  redress,  or  obliged 
to  seek  it  at  a  ruinous  sacrifice,  would  be  afforded 
ijAcilities  for  relief,  while  the  honest  tenant  would 
be  in  a  better  situation — ^for  where  there  is  more 
than  ordinary  risk,  there  must  be  an  increased 
charge  for  it. 

The  writer  has  no  selfish  interests  to  serve  in 
what  he  has  urged,  and  he  does  not  belong  to  the 
school  of  presumptuous  innovaters.  Speaking  from 
a  large  experience,  he  ventures  to  assert  that  no 


more  important  measure  of  reform  in  legal  proce* 
dure,  as  affecting  small  right,  could  engage  the 
attention  of  the  law  officers  of  the  Crown.  It 
involves  no  orgatiic  change,  it  is  defensible,  it  is 
called  for  on  every  possible  ground  ;  it  is  warranted 
by  precedent,  supported  by  legal  principle,  and 
pregnant  with  obvious  and  extensive  advantages^ 

A-  B.  V* 


LIABILITY    OP   SHERIFF-^WRltS   Of  fiXBCUtlOK; 

As  information  on  the  points  raised  by  the  lettei' 
of  "A  Deputy  Sherifi"  will  be  acceptable  to  a  large 
class  of  readers  of  the  Law  Journal^  We  have 
thought  it  advisable  to  refer  somewhat  fully,  to  one 
or  two  of  the  leading  decisions  of  the  Superior 
Courts  of  Upper  Canada  : — 


Sir, 


Tb  tht  Editor  of  the  ^^Law  Jourfud,** 


I  shall  be  glad  to  learn,  through  the  medium  of  your  Period^ 
icaly  whether  a  Sheritl,  having  made  a  seizure  oisoods  under 
a  Avrit  runs  any  risk,  or  incurs  any  liability  in  allowing  the 
goods  seized  to  remain  in  the  possession  of  the  defendant, 
pending  an  arangement  for  settlement,  or  until  called  for  by 
the  Sherilf  ?  And  in  a  case  where  goods  so  permitted  by  the 
Sherifl'  to  remain  in  the  debtor's  custody,  are  afterwards  seized 
on  by  a  Division  Court  Bailiff  under  process  of  that  Court, 
what  course  must  the  Sheriff  adopt  to  recover  possession  ? 

Yours  truly, 

A  DfiPirrY  Sheriff. 

As  to  the  risk  which  may  be  run,  that  obviously 
is  matter  of  judgment  and  discretion  in  which  one 
must  be  guided  by  a  knowledge  of  the  character^ 
and  responsibility  of  the  execution  debtor :  but  in 
no  case  should  a  Sheriff  permit  detention  by  the 
debtor  of  goods  seized,  without  being  amply  secured 
by  bond  of  third  parties  for  his  indemnity.  C.  J. 
Robinson,  in  Corbett  Sheriff  v.  Hopkirk^  9  U.  C.  R., 
485,  recommended  the  forms  of  Bond  in  somewhat 
similar  cases,  given  in  Watson  on  Sheriffs,  379, 
380. 

The  question  of  the  Sheriff's  liability  involves, 
however,  other  and  legal  considerations.  **Pending 
a  settlement"  implies  acquiescence  on  the  part  of 
the  plaintiff  in  such  a  course  as  is  suggested,  and' 
such  acquiescence  and  how  far  it  would  relieve  a 
Sheriff  would  be  determinable  according  to  the 
peculiar  circumstances  of  the  case  :  but  that  in  the 
absence  of  any  such  acquiescence  a  Sheriff  does 
incur  serious  responsibility  will  be  seen  in  the 
following  late  cases. 

A  Sheriff  seized  goods  under  an  execution,  but 
left  them  in  the  possession  of  the  execution  debtor, 
agreeing  not  to  sell  until  just  before  the  return  of 
the  writ,  upon  receiving  a  receipt  for  the  same  with 
an  undertaking  to  deliver  them  to  the  Sheriff  when 
requested  so  to  do ;  the  landlord  of  the  execution 
debtor  having,  subsequently  and  whilst  the  good* 
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were  so  in  possession  of  the  execution  debtor,  dis- 
trained and  sold  them  for  rent  due  to  him  by  the 
debtor,  in  an  action  of  Trover  by  the  Sheriff'  against 
the  landlord  :— fle/rf,  That  the  Sheriff'  had  not,  at 
the  time  of  the  distress,  such  a  possession  of  the 
goods  as  precluded  the  landlord  from  his  distress 
for  rent, — ^that  Trover  could  not  be  maintained,  if 
the  goods  were  rightfully  distrained,  and  that  under 
the  circumstances,  the  only  remedy  of  the  Sheriff' 
was  against  the  parties  who  failed  to  deliver  the 
goods  to  him  according  to  contract  when  thereto 
requested. — Mclntyre^  Sheriff,  SfC,  v  Stata  et  aL,  4 
U.  C.  C.  p.  Rep.  248. 

A  Sheriff"  having  seized  the  goods  of  a  debtor, 
under  an  execution,  took  a  bond  for  the  delivery 
thereof  when  required  by  the  Sheriff',  and  allowed 
the  debtor  to  remain  in  possession  of  the  goods  and 
carry  on  his  business  as  before  the  seizure  :  and 
while  the  debtor  so  continued  in  possession,  and 
after  the  return  day  of  the  writ  had  expired,  a 
second  execution  at  the  suit  of  another  creditor 
was  received  by  the  Sheriff",  to  which  he  returned 
nulla  bona: — Held,  in  an  action  against  the  Sheriff" 
for  a  false  return,  that  the  second  writ  took  prece- 
dence of  the  first  and  bound  the  goods,  and  that 
therefore  the  Sheriff"  was  liable. — Castle  v.  Ruttan, 
Sheriffs  &c.,  4  U.  C.  C.  P.  Rep.  252. 

The  above  cases  would  decide  the  question  put 
relative  to  a  Division  Court  Bailiff";  the  Sheriff" could 
take  no  action  against  the  Bailiff"  for  the  recovery 
of  the  goods  :  but  must  have  recourse  on  the 
security  he  would  have  taken  for  their  production 
from  the  debtor. 


Proposed  Abbrktiations. — ^In  order  to  give  as 
much  reading  matter  as  possible,  the  following 
abbreviations  will  be  found  in  our  columns  after  the 
present  issue.  Our  contributors  and  correspondents 
we  leave  to  follow  their  own  inclination.  We  trust 
they  will  see  the  great  economy  in  room  these  abbre- 
viations will  secure  : — D.  C.  for  "  Division  Court," 
D.  C.  Act  for  "The  Upper  Canada  Division  Courts 
Act  of  1850/'— D.C.E.  Act  for  "The  Upper  Canada 
Division  Courts  Extension  Act  for  1853," — Co.  for 
"County,"— Q.B.  for  "Queen's  Bench,"— C.P.  for 
«  Common  Pleas,"— Pit.  for  "  Plaintiff","— Dft  for 
**  Defendant,"— J.P.  for  "  Justice  of  the  Peace." 


Q.B. 


DIVISION    COU  RTS. 

^Reports  in  relation  to) 

SNGLISH    CASES. 

CaBTCR  v.  SM!TH. 


Jan,  30. 


Comity  Ceurt-^Pcwer  of  Judge  in  matters  of  Practice— 
New  trial'^Frokilrition — Rules  of  Practice. 

Bysec.B9of9^  10  Fie.  c.  95,  the  Judge  of  a  County  Court 
has  '<  in  every  case  the  powor^  if  he  shall  think  Jit,  to  order 


a  new  tried,  upon  such  terms  as  he  shall  think  reasonable.*^ 
By  the  Hist  Rule  of  Practice  **the  party  intending  to 
apply  must,  7  clear  days  before  the  holding  of  the  C^istvi 
at  which  the  appUcntion  is  to  be  made,  deliver  a  notice  in 
ivritin^^^  to  the  Clerk  and  the  opposite  party  ;  and  unless 
the  application  be  made  as  therein  directed  **no  8uf)se(ruent 
application  for  that  purpose  can  be  madcy  unless  by  leaw 
of  the  Judge. ^^ 

The  defend^int  not  hamng  ^ven  the  7  days  notice  as  required 
by  the  Vilst  Rule,  applied  at  a  subsequent  Court  to  the 
judfre  to  frrant  a  new  trial,  which  application  was 
granted.''  The  Court  refused  to  make  absJute  a  rule  for 
a  Prohibition  to  restrain  the  Judge  from  granting  a  new 
trial  on  the  ground  thai  it  was  a  matter  of  Practice  on 
which  he  might  ea^ercise  his  discretion. 

Tlie  action  was  brought  a^inst  an  cindergTBduate  of 
Oxford  for  £23,  the  items  consisting  of  huntinar  whip,  studs, 
money  lent,  &c.  There  was  a  plea  of  infancy,  ihe  jury 
considered  the  goods  necessaries,  and  found  a  Terdtct  for 
plamtifF.  At  the  next  court  defendant  applied  for  a  new  trial: 
no  notice  of  his  intention  to  apply  had  been  given.  Plaintiff 
objected  to  the  application  bem<]^  made,  but  the  Jud^  held 
that  under  the  141  st  Rule  he  had  discretion  to  waive  thd 
objection,  which  he  exercised,  and  granted  a  new  trial.  A 
rule  had  boen  obtained  for  a  prohibition  to  restrain  the  Judge 
from  proceeding  any  further  m  the  matter. 

Griffith  shewed  cause. — It  is  submitted  that  it  is  for  the 
Judge  in  his  discretion  to  waive  the  rule  if  he  think  fit.  He 
has  a  jurisdiction  under  Rule  141  to  do  so.  This  is  a  mere 
matter  of  practice,  and  this  Court  will  not  interfere  with  the 
County  Court  Judge  in  matters  of  practice. 

CrippSy  in  support  of  the  rule. — If  that  rule  may  be  dis- 
pensed with,  the  successful  party  in  an  action  in  the  County 
Court  will  never  be  safe  ;  a  new  trial  mzy  be  applied  for  at 
apy  time.    [Lord  Campbell,  C.J.,  it  is  in  the  discretion  of 

the  Judge  to  grant  it  or  not.} 

Lord  Campbell,  C.J. — I  am  of  opinion  that  no  ground  has 
been  shewn  for  granting  this  prohibition.  A  discretion  is 
vested  in  the  Judges  of  the  County  Courts.  By  sec.  89  of  9 
&  10  Vic.  c.  95  the  Judge  has  <<in  every  case  the  power,  if  he 
shall  think  fit,  to  order  ^  new  trial  upon  such  terms  as  he 
shall  think  reasonable,  ana' in  the  meantime  to  stay  proceed-* 
ings." 

Then  looking  at  rule  141,  if  the  application  for  a  new  trial 
be  not  made  as  therein  du'ected,  <<  so  subsequent  application 
can  be  made  unless  by  leave  of  the  Judge,  and  on  such  terms 
as  he  shall  think  fit.''  If,  then,  reasons  satisfactory  to  him 
be  adduced  why  he  should,  notwithstanding  the  want  of 
proper  notice,  grant  a  new  trial,  it  would  be  monstrous  to  say 
mat  he  had  not  the  power  to  do  so.  It  seems  quite  analogous 
to  the  rules  guiding  the  Superior  Courts,  vimich  are  very 
useful  as  general  rules,  but  in  special  circumstances  the 
Courts  have  the  power  to  dispense  with  them.  This  is  a 
matter  of  practice.  The  Judge  of  the  County  Court  had  juris- 
diction, and  in  the  exercise  of  his  discretion  he  has  granted  a 
new  trial. 

Coleridge,  J. — I  should  have  been  very  sorry  to  have  been 
compelled  to  make  this  rule  absolute  for  a  prohibition,  because 
the  argument  for  it  is  founded  on  a  very  strict  construction  of 
rule  141.  If  Mr.  Cripps'  argument  be  good  for  one  particnlary 
it  is  good  for  all.  Suppose  through  some  inevitable  accident^ 
or  by  the  misconduct  of  the  other  side,  notice  had  not  been 
given  in  time,  or  what  was  necessary  had  not  been  done, 
could  it  be  said  that  the  Judge  was  so  tied  by  the  rule  that  he 
could  not  dispense  with  the  notice  and  coula  not  grant  a  new 
trial  ? 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion.-  Under 
the  89th  sec.  of  9  &  10  Vic.  c.  95,  the  Judge  had  a  general 
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power  to  grant  a  new  Inal.  That  Act  was  followed  by  12  & 
13  Vic.  c.  101,  and  the  rules  made  by  Judges  of  the  County 
Courts,  and  approved  by  the  Judges  of  the  Superior  Courts 
under  sec.  VZ,  afterwardfs  became  an  Act  of  Parliament. 

There  is  a  well  known  distinction  between  clauses  directory 
and  obligatory.  These  rules  are  merely  for  practice,  and  are 
so  to  be  considered.  They  are  directory,  only,  and  not  obli- 
gatory. 

Caompton,  J. — llie  rules  of  the  County  Court  in  this  case 
are  very  analogous  to  our  rules,  as  to  granting  new  trials. 

RiUe  discharged  without  costs. 


[The  84lh  section  of  the  Division  Courts  Act  of  1850  is  taken 
from  the  89th  section  of  the  English  Act  cf  9  &  10  Vic.  c.  95, 
but  a  proviso  which  is  not  in  the  English  Act  is  added  in  ours, 
viz. :  "  Provided  that  such  new  trial  be  applied  for  at  furthest 
"  within  14  days,  and  good  grounds  be  shewn  therefor  by  the 
^«  party  BO  applying." 

Division  Courts  Rule  No.  52  appears  to  have  been  partly 
iaken  from  the  English  rule  141,  but  does  not  give  any  such 
discretion  to  the  Judge  as  in  the  English  rule  is  contained, 
(indeed  the  84th  section  of  the  13th  &  14th  Vic.  ch.  53  is  per- 
emptory that  the  application  must  be  made  within  14  days)  ; 
and  the  whole  tenor  of  our  Rule  appears  to  require  notice  to 
the  opposite  party,  &c.,  as  a  condition  precettent  to  moving 
for  a  new  trial. — Ed.  L.  /.] 


Reports  from  Division  Courts. 

(County  of  lAmbton. — Read  Burritt,  Judge.) 
McCart  and  another  v.  Young. 

(Reported  by  P.  T.  Ponatett,  Esq.,  Clerk  of  Uie  Peace.) 

JxLto  of  average  apvlicaiion  to  inland  waters — Action  for 

freight  and  average. 

[December,  1864.] 

The  plaintiffs  being  owners  ot  the  schooner  "Loyalty," 
r:?ceiveif  on  board  their  vessel  a  quantity  of  bricks,  at  Chat- 
ham, belonging  to  the  defendant,  to  be  carried  thence  to  Port 
Samia.  The  vessel  on  her  voyage  across  Lake  St.  Clair 
encountered  a  log,  ran  a^una,  and  the  wind  rising,  the 
captain  was  compelled  to  throw  overboard  7,500  of  the  bncks, 
in  ofder  to  save  the  remainder  of  the  bricks  and  the  vessel 
from  destruction. 

The  plaintiffs  claimed  for  freight,  and  also  a  proportion  of 
the  expences  incurred  in  saving  the  vessel  and  remainder  ol 
the  cargo  as  average,  and  the  particulars  of  their  demand  took 
into  account  the  loss  of  the  defendant's  bricks,  and  made  the 
.vessel  contribute  its  average  share  of  the  loss. 

•  The  plaintiffs  having  proved  their  case  as  stated,  and  the 
defendant  alleging  for  defence  want  of  care  and  unskilfulness 
in  the  conduct  of  the  voyage  as  a  bar,  the  learned  Judge 
charged  the  jury,  and  saicl  the  case  was  not  new,  but  rare  m 
this  country,  wnere  the  maritime  law  was  seldom  called  into 
requisition ;  and  it  had  been  strongly  urged  by  some,  that  it 
wae  not  applicable  to  inland  waters.  He,  the  learned  judge, 
diti  not  hold  that  opinion.  The  Court  of  Queen's  Bench,  in 
Grover  vs.  Bulloctc,  5  U.  C.  R.  297,  had  held  that  the  mari- 
time law  did  extend  to  inland  waters  and  fully  sustained  the 
principle  of  average.  That  if  the  jury  were  of  opinion  from 
the  evidence  that  there  was  no  uuskilfulness  or  carelessness,^ 
and  that  the  expenses  incurred  were  unavoidable  and  abso- 
lutely necessary  for  the  preservation  of  the  vessel  and  re- 
mainder of  the  cargo  from  destruction^  they  should  And  for 


the  plaintiff  the  amount  of  the  claim ;  if  not,  then  only  for 
freight  of  the  bricks  which  were  delivered  at  Port  Sahiia. 
That  the  jury  were  to  be  satisfied  that  there  was  not  a  mere 
fancied  apprehension  of  danger  to  justify  the  throwing  over- 
board a  portion  of  the  cargo  to  save  the  rest,  but  an  aosolute 
and  imperative  necessity. 

The  jury  gave  a  verdict  for  the  plaintiffs  for  the  whole 
amount  claimed. 


(County  of  Lambton. — Read  Burritt,  Judge.)   ' 
Young  v.  McCart  and  another. 

(Reported  by  P.  T.  PoUMelt,  E«q.) 

Estoppel — Owners  of  vessels  navigating  the  inland  lakes  not 

common  carriers, 

[February,  188B.1 

This  was  an  action  of  tort  to  recover  damages  for  the  loss 
of  7,500  bricks  of  the  plaintiff  which  the  deliendants  haii  failed 
to  deliver  to  the  plaintiff. 

The  plaintiff  set  forth  in  his  particulars  of  demand  that  de- 
fendants are  common  carriers  by  water,  &c.,  and  as  suck 
plaintiff  caused  to  be  delivered  to  them,  on  board  of  their 
vessel  at  Chatham,  22,500  bricks  to  be  by  them  carried  and 
conveyed  from  Chatham  aforesaid  to  Port  Samia,  for  certain 
reward  to  be  paid,  &c.  Yet  defendants  did  not,  .&c.,  but  on 
the  contrary  took  such  little  care  of  same,  and  behaved  so 
negligently  and  imprudently  about  the  same,  that  a  laiQge 
portion,  to  wit,  7,500  of  said  bricks,  were  wholly  lost  to 
plaintiff,  and  he  claimed  damages^  £10. 

Defendants  put  in  a  written  plea,  in  substance  as  follows : 
That  plaintiff  is  not  entitled  to  recover  because  thej^  say  that 
in  this  Couit,  wherein  defendants  were  plaintifis  and  the 
present  plaintiff  was  defendant,  the  then  defendant  and  now 
plaintiff  claimed  by  way  of  set-off  the  value  of  the  .7,6D6 
bricks  for  which  damages  are  now  claimed  by  him,'  in  thih 
cause.  Moreover,  that  the  subject  matter  of  his  demand  in 
this  cause,  and  the  value  of  the  7,500  bricks,  whereof  the  said 
damages  are  now  claimed,  were  stated,  and  allowed  by  the 
then  plaintiffs  in  their  particulars,  by  way  of  credit  in  aaiust- 
mg  the  average.  And  upon  the  trial  the  said  matter  or  cfaim 
in  this  suit  was  adiudgea  and  allowed,  as  will  appear  by  tfie 
record  acd  proceedings  thereof,  and  whioh  defetidante  Mw 
pray  may  be  brought  into  Court  and  inspected  by  the  Court 
on  the  tnal  of  this  cause. 

• 

On  the  catise  being  called,  the  plaintiff's  attorney  requested 
a  jury  to  be  impanelled.  The  defendants'  agent  asked  the 
Judge  to  read  the  plea  which  had  been  put  in,  before  the 
jury  was  called.  The  Judge,  upon  reading  the  plea,  refused 
any  submission  of  merits  until  the  matter  of  the  dafendlats' 
plea  was  disposed  of;  and  after  examining  the  prooeedingsof 
the  former  suit,  gave  the  following  judgment : — 

The  defendants  contend  by  their  plea  that  the  subjeet 
matter  of  this  suit  has  been  already  adjudicated,  and  that  the 
plaintiff  is  estopped.  Upon  reading  the  record  of  the  proceed- 
ings in  McCart  ^  another  vs.  Yoimg^  it  appears  that  the 
then  plaintifls,  in  adjusting  the  average  claim,  .credited  the 
now  plaintiff  with  the  value  of  the  bricks  thrown  overboard, 
allowing  the  same  number  and  the  same  price.  When  a 
subject  matter  has  once  been  litigated  and  finally  adjudicated, 
their  is  an  end  of.  it,  otherwise  there  would  never  be  finality 
or  end  of  litigation.  The  defence  in  the  former  suit  was  neg- 
ligence, and  that  was  as  effectually  urgdd  when  the  plaintiff 
was  defendant  as  he  oould  now  urge  ii  as  plaintiff.  ,  lie  sub* 
mitted  his  defence  to  a  jury,  and  that  jury  found  against  hiin, 
and  he  now  wishes  to  try  liis  chance  asi  plainti^witt)  another 
jury.  This  I  cannot  allow  even  if  the  amount  he  now  claintft 
as  damages  ha:i  not  been  allowed  by  the  jury.    It  wbUld  be 
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wrong  for  me  to  allow  a  subject  matter  of  defence — already 
fully  adjudicated — to  be  a  cause  of  action,  merely  by  the  party 
chanffti^r  his  position  from  that  ot  defendant  to  plaintiff.  There 
moat  De  judraient  for  defendant  with  costs.  [See  Outram  ▼. 
Marewood,  3  East. ;  Rwsell  v.  Rowe,  7  U.  C.  R.  484 ;  and 
JSattmure  v«.  Latces,  Easter  Term,  1839,  Com.  Pleas,  Eng- 
land, reported  m  the  Jurist  (New  York)  No.  6,  page  475.J 


fi 
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(County  of  Wentworth — Alexander  Logie,  Judge.) 

Ex  pAATfi  W'.  R*  Macdonalik 
I«  )Ub  Albx.  Mawhinney  vs.  James  Gibson,  an  absconding 

W.  J.  Brown  v.  James  Gibson. 
Silas  Bono  vs,  James  Gibson. 

JUid^ment — PrUmty  of  claim  of  attaching  creditor* 

*thaB  was  an  application  by  Mr.  Macdonald,  Clerk  of  the 
lat  Dirision  Court  of  the  County  of  Wentworth,  to  determine 
to  whom  certain  mionies  noV?-  in  Court  shall  be  paid. 

An  aliadaiient  was  sued  out  by  Mawhinney,  under  which 
iBeitain  perishable^oods  were  seized  and  sokl,  and  the  money, 
amonDtioK  to  £5  l7s.  6d.,  paid  into  court.  Mawhinney  od- 
tained  judgment,  and  on  the  1 3th  January,  1855,  took  out 
•zeeution^  Previous,  however,  to  the  suing  out  of  the  attach- 
ment, the  other  execution  creditors  had  obtained  judgments, 
and  after  the  issuing  of  the  attachment,  but  before  Mawhinney 
had  taken  out  execution,  the  other  plaintiffs  took  out  execu- 
tions— ^brown,  on  the  drd  of  Jan.,  1855,  and  Bond  on  the  4th 
of  Jan.,  1855.  The  attaching  creditor  claimed  the  money, 
Uid  also  the  execution  creditors)  the  lamount  being  insufiicietot 
to  pay  all. 

Looix,  J. — I  think  the  attaching  creditor,  Mawhinney,  is 
entitled  to  the  money  realized  from  the  goods  seized  under 
his  attachment  and  paid  into  court.  The  '64th  section  of  the 
DiTision  Courts  Act  of  1850  authorizes  the  issuing  of  attach- 
ments from  the  Division  Courts,  and  points  out  tne  mode,  of 
jHOceedure.    In  that  section  it  is  enacted  as  follows  :-^ 

*'*I1ial  the  property  seized  upon  any  such  attachment  shall 
**  be  liable  to  seizure  and  sale  under  the  execution  to  be  issued 
^  upon  such  judgment,"  (that  is,  the  Judgment  in  the  attach- 
ment suit)  "  or  tne  proceeds  thereof,  in  case  such  property 
^*  shall  have  been  sold  as  perishable,  shall  be  applied  in 
'^  Milisfiactien  of  such  judgment."  And  in  the  followmg  sec- 
tkmy  the  65th,  the  mode  of  proceeding  by  other  creditors 
deMring  to  paiticipate  m  the  property  is  pointed  out.  I'he 
intent  of  the  statute  appears  to  be  to  give  creditors  suing  out 
attachment  a  sort  of  lien  or  claim  upon  the  property  seized 
tinder  the  attachment  until  judgment  is  obtained,  when  the 
property  is  to  be  sold^  or  the  proceeds  in  case  of  a  previous 
vale,  apMed  in  satisfaction.  The  statute  provides  for  the 
^laima  of  other  creditors  by  allowing  them  to  take  out  attach- 
mentSy  and  share  pro  rata  with  the  first  attaching  creditor ; 
if  they  neglect  or  refuse  to  do  this  they  cannot  by  any  other 
'  means,  as  hj  first  obtaining  execution,  deprive  the  attaching 
creditor  of  his  claim  upon  the  property. 

In  the  Superior  Courts  the  law  appears  to  be  the  same, 
except  in  cases  where  the  execution  creditor  had  sued  out 
process  and  served  the  debtor  personally  prior  to  the  issuing 
of  the  writ  of  attachment  and  obtaining  judgment  before  the 
attaching  creditor.  In  such  cases  the  execution  creditor  is 
entitled  to  priority  by  the  4th  sec.  of  the  Act  5th  Wm.  IV.  o. 
Sf  and  see  also  Bank  of  British  North  America  vs.  Jarvis, 
.  1  U.  C.  Q.  B.  R.  182.  The  makine  of  such  an  exception 
aha  we  that  in  the  contemplation  of  the  Legislature  the  claim 
ef  the  attaclun|(  creditor  would  in  general  prevail.  There  is 
no  inch  exception  in  the  Division  Courts  Acts,  and  I  think 
*  in  all  eaaes  where  goods  are  seized  under  attachment,  even 
K 


after  other  creditors  have  obtained  judgment,  the  claim  of 
the  attaching  creditor  obtaining  judgment  is  entitled  to 
prevail,  and  that  the  goods  must  be  first  applied  in  payment 
of  his  judgment.  I  think,  therefore,  that  the  money  should 
be  paid  over  to  Mawhinney. 

[The  point  involved  in  this  case  has  been  decided  other* 
wise  in  some  Counties,  but  on  what  grounds  v>e  are  not 
informed.  Judge  Logic's  views,  we  have  heard,  accord 
with  those  of  Judges  Gowan  and  Malloch,  both  having  decided 
in  the  same  way.  So  far  as  we  see,  the  decision  is  sound*— 
Ed.  L.  J. I 


(County  of  Essex— A.  Chewetl,  Judge.) 
Dayis  v.  The  Municipalitt  op  Windsor. 

Action  for  work  and  labour-Contract  with  Corporation  nd 

under  seed— How  far  equUy  and  good  conscience  relieve. 

The  plaintiff  sued  for  three  days'  levelling  for  side-walk  of 

a  street,  and  amount  paid  the  men  employed.    The  perlorra- 

ance  of  the  work,  its  value,  and  also  that  it  had  been  done 

under  the  direction  of  the  Board  of  Works  of  the  MunicipaUiy 

of  Windsor,  were  respectively  proved. 

•Hie  defendant  contested  the  cImi  on  several  grounds : 

Ist,  That  it  was  for  work  to  be  done  by  one  l>>no^y  (^n^*' 
a  sealed  contract)  for  the  Municipal  Council  for  1854. 

2ndly,  If  not  so,  that  the  Board  of  Works  had  no  right  to 
employ  the  plaintiff,  but  only  to  supennlend  the  work  re 
quired  by  the  Council. 

3rdly,  That^  in  any  case,  there  could  be  no  valid  contract 
with  tiie  Municipal  Council,  unless  under  seal. 

To  support  defence,  the  eealed  contract  of  Donelly  with 
The  Municipality  for  1854>to  perform  certain  levelling,  6tc., 
was  put  in  ;  and  Donelly  stated  that  he  completed  his  worK 
under  the  contract,— that  there  was  dissatisfaction  am<>nffrt 
the  inhabitants  and  the  Council,  and  they  required  it  to  oo 
altered  and  done  differently, —that  plaintiff  made  l^e  altera- 
tion under  the  direction  of  the  Board -of  Works,---that  tne 
municipality  had  the  benefit  of  plaintiff's  work,  and  that  ii 
he  cDonelly)  had  done  it,  he  should  have  charged  for  it  as  an 
extra.  A  witness  also  proved  that  the  plamliff  was  not  em- 
ployed by  any  resolution  of  the  Municipality. 

Chewett,  J.— In  ordinary  cases  between  individuals  the 
plaintiff  could  recover  where  a  party,  clerk,  or  acent,  directed 
another  without  hjs  express  leave  to  do  any  work  tor  hma  oi 
a  beneficial  nature,  and  iiecesshry  to  be  done,  in  any  matter 
which  lie  was  obliged  to  do,  and  lawfully  carrying  on.  11 
such  used  the  work,  being  well  done  and  answering  lus 
purpose,  the  law  considers  he  had  tacitly  assumed  and  adoptea 
the  work,  and  thereby  impliedly  agreed  to  receive  it  in 
making  use  of  it. 

The  question  then  arises  whether  the  Board  of  Works  h^ 
a  right  to  direct  plaintiff  to  do  this  work  as  far  as  the  plaintitt 
was  concerned.  I  think  impliedly  it  had,  as  the  work  was  a 
necessary  preparation  for  the  planking  of  the  street  and  side- 
walk by  the  ccntractor  for  that  purpose,  who  was  furnished 
with  a  working  plan,  and  the  plaintiff  completed  the  work 
without  objection  or  enquiry  by  the  Municipal  ofiicers.  1  nis 
I  take  to  be  the  assuming,  adopting,  and  impliedly  accepting 
by  the  Council  of  the  piece  of  work.  If,  as  is  contended,  the 
work  is  the  same  as  intended  in  Donelly's  contract,  the 
Municipality  having  rejected  Donelly's  performance  of  it 
must  look  to  him  ;  but  as  it  would  not  in  an  ordinary  case 
deprive  the  plaintifi  of  his  right  to  recover,  does  it  in  the  case 
of  a  Mumcipali^y,  where  the  work  done  is  within  the  scope 
of  its  authority?    I  think  it  should  not,  where  the  contract, 
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Mtpvmi  or  impKed,  »  in  a  tmall  matter,  or  exeeuted,  as  in 
tiu8  eaaoy  and  incidental  and  neoeesary  to  the  carrying  out  of  a 
much  larger  contract  (planking  walks)  which  could  not  be 
earned  on  till  this  tmall  piece  of  work  was  first  completed. 
No  attempt  is  made  to  say  that  the  work  of  plaintiff  was  repu- 
diated as  unskilfully  or  insufficiently  done,  and  thereby  really 
of  no  use  to  the  Municipality  ;  the  evidence  beinff  quite  of  a 
contrary  nature.  I  think,  therefore,  that  justly  and  equitably, 
and  therefore  in  this  Court  legally,  the  plaintiff  must  recover 
the  reasonable  price  of  the  work  against  the  defendants^  the 
Municipal  Council  of  Windsor. 

In  the  Superior  Courts,  there  has  been  lately  some  conflict 
as  to  the  necessity  of  sealed  contracts  in  similar  castas.  The 
oases  on  the  point  are  Clark  f.  The  Hamilton  and  Gore 
Mechanics'  Institute,  12,  U.  C.  B.  R.  Rep.,  17d;  and  Mar- 
ahall  V.  The  School  Trustees,  &c.,  oi  Kitley,  4,  U.  C.  C.  P. 
Rep,,  379,  (see  1,  U.  C.  Law  Journal^  p.  26,  note  *).  In 
the  first  mentioned  case,  it  was  held  that  upon  an  executory 
affreement,  the  plaintiff  must  prove  a  contract  under  the  seal 
of  ihe  Corporation,  unless  the  cause  of  actioii  should  be  of 
that  trivial  kind,  and  so  constantly  recurring  in  the  course  of 
their  business,  that  it  would  be  absurd  and  mtolerably  incon- 
Yenient  to  exact  such  a  formal  undertaking.  But  wnen  the 
contract  has  been  executed,  and  the  Corporation  has  bene- 
fitted bv  their  labour,  and  that  in  the  course  of  business 
within  the  scope  ot  their  charier,  the  law  saves  the  Corpora- 
tion the  trouble  of  undertaking,  by  their  seal,  to  pay  for  what 
they  have  approved,  I  think  that  these  services  were  of 
encn  a  nature ;  but  even  were  it  otherwise,  as  the  plaintiff 
performed  the  work  which  was  necessary  for  the  Coiporation, 
and  thev  having  subsequently  profited  by  it,  the  claim  of  the 
plaintiff  comes  within  tne  words  of  the  Division  Court  Acts, 
as  <' just  and  agreeable  to  equity  and  good  conscience.'' 

Judgment  for  plaintiff,  £6  6s. 
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MONTHLY   REPERTORY. 

NMea  of  English  CaMs. 

COMMON    LAW. 

CoopKa  V.  Parxeil 


Feb,  W. 


Comideration — Acuptance  of  less  9um  in  aatUfaction  of 

greater — Pleading. 

The  withdrawal  by  a  defendant  of  a  plea  of  infancy,  whether 
Irue  or  false,  is  a  sufficient  consideration  for  an  agreement  on 
the  part  of  tne  plaintiff  to  aecept  a  smaller  in  satisfaction  of  a 
greater  puixk 

Jttdgment  of  C.P.  affirmed,  14  C.  B.  118, 

Pause,  B. — ^The  satisfaction  pleaded  in  this  case  is  clearly 
aoffiotenti  and  the  plea  is  sood.  Where  the  thing  ffiven  in 
•atiafaction  of  a  liquidated  debt  is  of  uncertain  value,  the 
Cdttit  will  not  interiere  to  inquire  into  the  sufficiency  of  the 
eoaaideralioa  it  discloaas^  or  set  a  value  upon  it* 


CP.  Smaat  v.  Harping.  Jan,  24. 

Frauda,  Statute  of  a,  ^^Intereat  in  land. 

A^  a  tenant  from  year  to  year  of  a  milk-walk,  agreed  with 
B..tD  vield  up  possession  to  B.  and  permit  him  to  occupy  the 
yremfses,  and  to  assign  over  the  stock  in  trade  to  B.,  and  to 
fiitire  from  the  business  and  suffer  B.  to  carry  it  on ;  the  con- 
•Meiatiefi  en  B.'a  pan  being  to  pay  A.  £80.    There  wu  no 


agreement  or  assignment  in  writing.  B.  was  let  into  posees* 
sion  and  paid  part  of  the  consideration  money,  but  refused 
to  pay  the  balance,  alleging  that  the  milk-walk  did  not  aooord 
with  A-'s  representations.  A.  having  brought  an  aetioa  oa 
the  agreement  to  recover  the  residue  of  £80, 

Held,  That  there  beinjr  an  interest  in  land  in  question,  and 
no  writing  within  s.  4  of^the  Statute  of  Frauds,  A.  was  ndl 
entitled  to  recover. 


0.0. R.        Regina  v.  Luck,  Bdrdett  &  Cox.  Feb.  3. 

Crosa-examination  and  reply ^  right  of— Acquitted  priaontr 
called  aa  witnesa — Criminating  evidence — Co*defendant. 

At  the  close  of  the  case  for  the  prosecution  of  three  prisoners 
defended  by  separate  counsel,  one  was  acquitted  and  was 
called  as  a  witness  on  behalf  of  one  of  the  two  remaining. 
This  witness  criminated  the  other  prisoner. 

ffeldy  That  the  counsel  of  the  prisoner  criminated  had  a 
right  to  cross-examine  and  address  the  jury  on  the  evidence 
so  given.  That  as  this  right  had  been  refused,  the  conviction 
of  the  prisoner  must  be  quashed,  although  the  Court  had 
offered  to  put  the  questions  suggested  by  his  counsel. 


E.X. 


DOBIX  r.  LARXAlf. 


Feb.  1 


Bill  of  Exehangt^Plear-Bolden  for  apedal  pmrpoaaa. 

To  an  action  on  a  bill  of  exchange  by  D.»  the  indorseay 
against  L.^  the  acceptori  L.  pleaded  that  M.  drew  the  bill 
wnich  was  accepted  oy  L.  and  indorsed  to  D.  for  the  purpoee 
of  D.  getting  it  discounted,  and  handing  the  proceeds  to  L. 
for  L.'s  own  use,  but  that  D.,  colluding  with  M.>  got  it  dis 
counted,  and  handed  only  part  of  the  proceeds  to  L.,  and  that 
there  was  no  other  consideration  for  the  acceptance  of  or  for 
D.'s  holding  the  bill. 

Hdd^  On  motion  noa  obatantt  veredicto,  that  di«  pk*  w^ 
good. 


CHAIf  CERY. 


Tbb  Pakii  Crooo^atx  Company  v.  The  CaTtTAL  Pai.asc 
V.C.8.  CoMPAKY.  /*efr.  8. 

Specific  performane^^Agreememt  far  m  Uaa^^  FatiaHo»^ 

Injunction. 

When  an  agreement  has  been  varied,  the  Conrt  will  not 
decree  specific  performance  unless  there  is  certainty  aa  le  tlie 
variations,  whicn  must  be  consistent  with  the  original  agfee- 
ment :  nor  where  the  violation  of  the  agreement  as  to  its  main 
subject  matter  may  be  adequately  compensated  by  damagee. 

But  aemble,  every  stipulation  of  the  agreement  need  not  Ve 
such  asy  if  it  stood  alonoy  would  be  specifically  perfemed. 

Senible,  cdaOf  if  the  parties  themselves  did  with  an  ioconi- 
plete  performance  of  an  agreement  on  the  looting  of  pecuniary 
compensation,  neither  will  obtain  relief  in  equity  for  the  next- 
performance  of  the  entirety  of  the  agreement. 


M.R.  CoARO  V.  HoLDERinM.  Ma^rA  Zr^ 

Will — Canatrucliot^^Eatate  effecta^  and  Property.    \ 
Gift  of  all  eautm,  effectay  and  pioperty  whstnere^  ami 
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whsreaoever. — Held,  to  "^  restricted  to  personalty  by  the 
general  scope  of  the  will. 


v.o.w. 


Stxphens  v.  Hotham.         March  16,  20. 


JS:cecutor — Renewal  oj  lease — Covenant  by  testator. 

Lease  to  B.  for  21  years,  with  a  covenant  by  A.,  the  lessor, 
that  he  will  grant  a  new  lease  at  the  expiration,  for  a  further 
ternj  of  9  years,  and  by  B.,  for  himself,  his  executors,  ad- 
ministrators, and  assigns,  to  execute  a  counterpart  of  such 
new  lease.    B.  dies  before  the  expiration  of  the  21  years. 

Hddy  (following  Phillips  v,  Everard,  6  Sim.)  that  the 
executors  who  had  admitted  assets  were  bound  to  execute  the 
Dew  lease  for  the  further  term,  which  had  been  tendered  to 
them. 


cemve^poDisiieiKce 


{      To  the  Editor  of  the  <<  Upper  Canada  Law  Joumal.^\ 

Within  the  last  few  days  I  have  been  she^vn  a  Circular, 
Bined  by  most  of  the  legal  practitioners  in  Toronto,  to  the 
e&et  that  certain  increased  Agency  Fees  would  be  required 
by  all  signing  the  document  I  refer  to.  You  have  doubtless 
seen  it,  and  it  is  unnecessary  for  me  further  to  refer  to  it. 
Bat  I  would,  though  the  medium  of  your  very  useful  paper, 
oflbr  a  few  remarks  with  reference  thereto,  wnich  have  sug- 
gMted  IhemeelTes  to  me,  while  probably  many  gentlemen 
whoie  Barnes  are  appended  to  this  agreement,  placed  them 
there  without  giving  the  matter  a  thought,  simply  induced 
to  do  so  by  the  fact,  which  it  is  not  my  o^ect  now  to  dispute, 
that  many  of  the  Fees  for  Agency  are  very  inadeauate  to  the 
dntiee  lequired  and  the  labour  and  time  expenaed.  With 
fegard  to  myself  I  may  remark,  that  I  was  never  asked  for 
my  .sigpature,  and  never  knew  of  the  existence  of  this  Cir- 
calar  till  within  the  last  week,  and  consequently  have  never 
had  aa  opportnnit]r  of  expressing  any  opinion  on  the  subject. 
But  on  reflection  (induced  by  my  having  to  consider  whether 
I  agreed  with  the  object  of  this  Grcular,  or  the  means  adopted 
to  carry  it  out,  ana  should  therefore  notify  those  gentlemen 
for  whom  I  act  to  that  effect,  or  not)  several,  as  they  appear 
to  «M,  grave  objections  to  the  course  pursued  present  them- 
sehras  to  my  mmd. 

I  pUB  by  the  question  itself,  whether  the  fees  for  Agency 
demand  revision  and  increase-*  I  will  go  further,  and  admit 
that  oftentimes  they  are  inadequate — ^neither  will  I  object  to 
any  unfairness  toward  the  country  practitioners,  involved  in 
tha  mode  adopted  to  effect  the  end  in  view,  but  I  do  think 
tlMt  oa  professional  grounds  it  is  open  to  many  objections. 

ia  Ibe  fiiat  place,  I  cannot  but  think  that  this  is  a  precedent 
to  a  cyvtem  ot  **  Clubbing  "  for  a  higher  tariff,  against  which 
I  most  decidedly  set  my  face,  and  fervently  hope  that,  at 
least  in  our  profession,  we  may  never  be  driven  to  such 
extremities ;  besides,  I  see  no  end  to  it — neither  can  I  foresee 
to  what  purposes  it  may  be  applied :  1  would  therefore  object 
to  ft  at  the  very  first. 

Agaia,  when  a  step  of  this  kind  depends  on  the  views  taken 
by  each  and  every  individual,  who  is  asked  to  agree  to  it,  a 
deer  is  ai  once  opened  to  dissension  between  the  members  of 
the  profession ;  you  risk  that  unanimity  of  feeling  and  uni- 
fimmty  of  practice,  which  hitherto  has  always  existed 
amongst  us,  and  which  is  the  very  essence  of  that  <'  Esprit 
da  corps  ''  v^iioh  I  trost  may  ever  be  seen  in  our  profession. 
What  perhaps  is  still  worse,  a  temptation  is  held  out  to  any 
wiprincipl^a  pr^^titipiier  to  refuse  to  acce4e  to  the  step  con- 


templated, from  the  very  hope  that  he  may  possibly  benefit 
thereby  in  obtaining,  for  that  very  reason,  an  increase  of  that 
class  of  business ;  and  all  this  because  the  change  is  effected 
by  no  competent  authority,  to  which  every  man  would  feel 
not  only  justified  in  yielding,  but  even  bound  to,  «o  matter 
what  Ids  own  ideas  might  be.  If  it  be  true  that  as  between 
the  Principal  and  Agent,  the  relation  is  of  so  private  a  char- 
acter, that  the  Courts  would  decline  makinjj  a  rule  on  the 
subject,  or  the  Legislature  to  pass  an  Act  to  regulate  the  Fees, 
at  least  we  might  have  a  proper  committee  formed  to  report 
on  the  subject :  or  better  still,  an  "  Incorporated  Law  Society?' 
under  whose  cognizance  all  such  matters  might  come.  But 
while  it  is  a  rpatler  of  mere  private  opinion,  though  it  may  be 
very  true  for  Messrs.  A.  &  B.  in  a  very  large  and  lucrative 
practice  of  their  own,  lo  say  that  it  is  not  worth  their  while 
to  attend  to  agency  duties,  unless  at  a  hiy:her  rate,  it  may  be 
quite  Jintrue  for  another  who  is  just  beginning  his  profession 
to  say  so.  The  proof  of  this  is  that  there  is  scarcely  a 
practitioner  of  any  eminence,  who  has  not  for  years  been 
engaged  in  a|!fenoy  business  at  the  old  rate  of  fees.  I  confess, 
to  me,  who  only  within  the  last  few  weeks  undertook  to  act 
as  agent  for  a  gentleman  practising  in  the  country  at  the  old 
established  taritf  for  agency,  it  seems  an  absurdity  to  write  to 
him  now  and  say  that  1  suddenly  feel  the  agency  fees  are  so 
inadequate,  that  in  justice  to  myself,  I  consider  they  musJ  bb 
increased ;  and  yet,  unless  I  say  this,  I  must  confess  that  J 
simply  follow  suit— an  admission  I  ^  not  feel  at  alkdesiroua 
of  making. 

Again,  I  do  not  think  it  is  fair  to  the  junior  members  of  the 
profession.  A  few  seniors  determine  that  they  will  not  trana* 
act  a  certain  species  of  business  at  the  recognized  rates ;  now 
if  they  simply  declined  to  act  unless  at  increased  fees,,  it  is 
true  that  probably  much  of  that  business  might  find  its  way 
from  them  into  the  hands  of  juniors  ;  and  if  it  did,  I  don't  see 
the  great  objection,  that  when  a  roan  has  reached  a  certain 
point  in  his  profession  some  of  the  simplest  descriptions  ef 
practice,  should  be  given  up  by  him,  and  thus  his  success 
should  indirectly  be  beneficial  to  those  whose  turn  has  yet  to 
come.  But  it  you  introduce  this  system — the  moment  a  man 
thinks  he  can  afford  to  demand  a  higher  rate  for  his  services, 
he  gets  a  few,  who  are  in  the  same  position  as  himself,  to  join 
huu—lhey  sign  their  names  to  a  declaration  to  that  efiect, 
and,  as  I  think,  a  false  influence  mduces  younger  men  to  sign 
their  names,  without  the  same  reasons  for  doing  so,  becauas 
they  don't  like  to  oppose  their  brethren  of  higher  standing. 

If  such  a  change  is  not  effected  by  some  competent  and 
acknowledged  authority,  then  it  is  far  better  to  leave  it  as  it 
is,  and  as  it  has  for  years  been  recognized. 

If  the  relation  of  Principal  and  Agent  be  purely  a  private 
one,  it  should  not  be  sought  by  a  side  wind  lo  make  it  aotMX^' 
professional  one.  If  it  be  as  1  conceive  it  really  is  a  profes- 
sional one,  no  change  should  be  attempted  from  what  is  recog- 
nized, unless  by  acknowledged  authoriiy  which  no  one  could 
dispute. 

For  these  reasons  I  consider  that,  however  just  the  end 
itself  may  be,  the  means  adopted  for  effecting  it  are  faulty 
and  objectionable. 

I  enclose  may  name,  whioh  is  entirely  at  yeurservioe, 
should  any  one  care  to  know  it.  Possibly  my  remarks  may 
call  forth  an  answer,  which  will  satisfactorily  dispose  of  my 
objections.  If  so,  no  one  will  be  belter  pleased  than  myself, 
nor  will  anyone  then  more  readily  accede  to  an  arrangement, 
of  which,  at  present,  I  cannot  feel  justified  in  approving. 

I  remain,  dear  sir,  truly  yours, 
Toronto,  April  26, 1855.V  jE.  j^^ 


[The  subject  matter  of  the  above  Latter  is  interesting  and 
of  importance  to  the  members  of  the  profession  generally-^ 
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especial  ly  so  to  those  who  are  resident  in  the  country.  Want  of 
space  and  the  late  period  of  its  receipt,  prevent  further  remarks 
'  than  an  expression  of  our  individual  acquiescence  in  its  con- 
tentSy  especially  in  the  suggestion  of  the  formation  of  an 
Incorporated  Society,  or  Tribunal  before  which  all  matters 
connected  with  the  minor  branch  of  the  Profession  might  be 
submitted,  and  which  we  cannot  but  think  would  tend  to  the 
more  general  maintenance  of  high  professional  feeling  and 
itrictness.  We  insert  it  without  delay,  as  the  Law  Journal 
thus  attains  one  of  its  objects  in  affording  room  for  discussion 
of  Professional  matters,  of  which  there  is  no  other  opportunity- 
'^Ed.  L.  /.] 


THE  STUDENT'S  t^ORTFOLIO. 

THE  ADVOCATB— EDUCATION— MORAL  l^INIMG. 

(Continued  from  page  20.) 

To  be  a  gentlemoxi  is  rij^htly  held  in  higher  esteem  among 
gentlemen  than  to  be  a  noo/«man  ;  for  the  latter  is  usually  the 
accident  of  fortune,  and  the  title  independent  of  personal 
worth ;  the  former  is  nature's  endowment  cultivated  by  edu- 
cation.^ A  Ihtke  cannot  be  more  than  a  gentlertianj  out  he 
may  b&iess.  The  word,  however,  is  not  used  here  in  its 
Tulgar  sense,  as  descriptive  of  any  class  or  calling,  or  of  any 
circle,  social,  religious  or  political ;  nor  even  is  it  intended  to 
designate  any  degree  of  wealth  or  poverty,  but  simply  the 
fnan,  be  he  of  any  rank,  who,  to  that  instinctive  sense  of 
nght  which  shrinks  from  the  very  shadow  of  wrong,  adds  that 
consciousness  of  kindred  with  humanity  which  makes  him 
respect  the  rights  and  feelings  of  others,  and  establishes  a 
aympathy  between  him  and  every  soul  that  is.*  This  is  the 
characteristic  of  the  gtniUmany  whatever  his  creed  or  colour. 

But  to  this  proud  title  one  more  proud  should  be  joined  in 
our  time  and  country — a  title  which  implies  something  more, 
and  claims  other  and  loftier  duties.  The  Advocate  should 
aspire  to  be  the  Christian  gentleman. 

To  the  characteristics  described  as  belonging  to  '<  the  gen- 
tleman " :  everywhere,  the  Christian  Gentleman  will  add 
the  sanctions  of  Religion.  That  which  in  the  one  case  is 
emUivaied  inaiinct  ascends  in  the  other  to  the  distinction  of 

daty4 

• 

Bat  the  superiority  of  the  Christian  gentleman  lies  not  in 
thie  alone.  £ver  present  to  his  contemplations  is  a  code  of 
the  purest  and  loftiest  ethics,  and  a  moilel  of  sublimest  vir- 
tue.   His  piety  is  not  a  formula,  or  an  observance  of  times 


[The  IbUowiug  Notes,  and  ihoie  which  will  hereafter  appear  to  oar  extiact« 
fram  the  "Adrocate  "  are  not  in  that  work,  but  are  mtended  to  farther  illus- 
trata  the  important  »Dlvect  treated  of. — Ed,  L,  J.] 

*The  lawyer,  when  he  becomes  a  lawrer,  ceases  not  to  be  a  man ;  when  he 
reeeiTcd  from  the  guardians  of  his  order  Uie  badges  of  his  calling,  he  laid  not 
aside  anr  of  those  sympathies  which  should  warm  evtry  brother  of  the  human 
ra/ee.  It  the  Pagan  could  say — homo  fum  ;  kumani  nihil  a  me  alienum  jmto^ 
mneh  more  can  he.  God,  by  his  Providence,  has  ai^iointed  divers  orders  of 
men  in  the  Sute,  even  as  he  has  in  the  human  body  set  various  members,  uo 
0na  of  which  can  say  to  another  ^*I  have  no  need  of  thee.*' 

'Hu  Lawyer,  bp  0*Brien, 

Charity  is  the  end  of  commandment,  and  the  end  of  the  command  is  love ; 
lore  to  OoD  first,  and  love  to  our  neighbours  afterwards,  as  from  necessity 
nringing  from  love  to  Gos. 

Jnd, 

tWhaSCTer  may  be  wanting,  eiiher  in  the  laws  of  men,  or  the  laws  of  reason 
and  conscience,  to  make  us  f'lut  and  mercifitL  is  abundantly  supplied  by  the 
laws  cf  Gon;  by  which  all  will  be  restrained  woo  walk  humbly  with  Him.  For 
these,  far  from  being  limited  like  human  laws,  to  what  only  rej^ards  the  body, 
retch  to  the  Tery  Innermost  recesses  of  the  soul ;  and  by  thetr  sanctions  are 
ftfted  to  withhold  as,  not  barely  from  snch  crimes  as  would  render  us  obnoxious 
to  C^vil  jodgment  and  omtward  tribunals,  but  from  ever)*  the  least  impurity  which 
eaa  stain  and  deform  as  withm.  They  censure  not  only  our  actions  but  even 
<mr  wills  \  not  only  our  fonlcst  niademeanors,  but  the  vtry  thoughts  which  give 
thembiish.  ,,    ^ 


and  seasons,  as  if  it  were  only  the  performance  of  obligation ; 
but  it  is  a  part  of  his  bein^,  an  ever  present  pervading  infltt^ 
ence,  moulding  his  thoughts  and  guidins.his  actionsy  seen 
upon  his  face  and  heard  in  his  voice.  Christianity,  the  law 
of  love,  whose  divinity  is  in  nothing 'so  proved  as  this— that  it 
is  the  only  religion  the  world  has  known  that  is  not  a  rite  but 
SL  feeling — is  visible  in  all  his  sayings  and  doings,  public  and 
private ;  and  thus  is  the  stern  and  lofty  honour  of  tne  gentle- 
man gracefully  combiiied  with  the  mildness  and  loVins kind* 
ness  of  the  Christian,  If  Hie  high  calling  of  the  Aavocato 
be  rightly  estimated,  the  advantages  of— nay,  the  necessity 
for — ^the  possession  of  such  a  character,  wiU  be  readily  ac- 
knowledged. It  will  be  required  alike  fbr  self-sustainmeAt 
in  the  di^harge  of  his  difficult  duties,  and  to  enable  him  ta 
influence  the  minds  of  his  fellow  men. 


NOTICES  OF  NEW  LAW  BOOKd« 

English  Reports  in  Law  find  Equity;  containing  Reports 
of  Cases  %n  the  House  ofLords^  Privy  Council^  Courts  of 
Equity  and  Common  Law,  and  in  the  Admiralty  and 
Ecclesiastical  Courts :  including  also  case  in  Bankruptcy 
and  Crown  cases  reserved.  Edited  by  Edmund  H.  Bennett 
and  Chauncey  Smith,  Counsellors-at-Law.  Vol.  25.  $A. 
Boston :  Little,  Brown  &  Company,  1855  ^  pp.  674. 

The  cases  collected  in  this  volume  of  the  ^'English  Reports" 
of  Messrs.  Little,  Brown  &  Co.,  include  those  in  the  Commoii 
Law  Courto  to  the  end  of  the  year  1854.  The  series  will  bo 
continued  henceforth,  We  Observe,  in  four  volumes  annually ; 
three  being  devoted  io  Law  and  one  to  Chancery  cases,  llie 
Editors  have,  without  any  alteration  of  the  text,  inteiapoiaed 
throughout  the  work  notes  as  to  the  Ameriean  Law  cm  the 
subject  of  the  decisions,  which  render  it  additionaUy  useful. 
Its  price  places  it  within  the  reach  of  every  one,  and  should 
be  an  additional  recommendation  to  those  of  the  Profession 
who,  residmg  in  the  country,  may  not  have  the  advantage  ef 
immediate  access  to  a  Law  Library. 


APPOINTMENTS  TO  OFFICE,  ^t. 


COUNTY  AND  SURROGATE  COURTS  JUDOM. 

READ  BURRITr,  of  Osgoode  Rail,  EMjuire,  Barrieter.at-Law,  to  be  India 
of  the  Couuty  and  Kurrogate  Cnurti  of  the  County  of  Perth,  in  pteee  of 
Charles  Robuuoa,  Elsquire,  reaigned.— [Gasetted  Slit  March,  18S5.J 

CHARLES  ROBINSOJy,  of  Osgoode  HaU,  Eaqoire,  Barrister-at-Law,  to  ba 
Judge  of  the  County  and  Surrogate  Courts  of  the  County  of  Lambton,  inplaca 
of  Head  Burritt,  Eeqoire,  reeigucd.— [Gazetted  Slst  March,  1S66.] 

NOTARIES    PUBLIC    IN    U.C. 

DONALD  CAMPBELL,  of  Toronto,  and  SAMUEL  JONATHAN  LANE,  of 
CoUingwood,  Esquires,  Barristers-at-Law,  and  HUGH  TORNEY,  of  City 
of  Ottawa.  Ksquire,  Attomey-«t-Law,  to  be  WTTfrin  Pnhlir  in  U,u  Qai  ■ 
etted  aisi  March,  1850.] 

DANIEL  MACAROW,  of  Kingeton,  E«|nire,  Attomey^t-Law,  and  BOBERT 
NEWTON  UGHT,  of  WooSitoek,  Esquire,  Barrister-at-Law,  to  ba  Noiaiiaa 
PubUc  in  U.C— [Gazetted  7th  April,  1660.] 

WILLIAM  DAVIS,  of  Toronto,  Esquire,  Attomey^t-Law,  to  be  a  Notary 
PubUc  in  U.C.-;-[Oazetted  14th  April,  1800.] 

CORONERS. 

WALTER  H.  BURRITT,  Esquire,  M.D.,  to  be  Awociate  Covonar  for  tha 
United  Counties  of  Leeds  and  Greuville. 

THOMAS  F.  SYME8,  M.D.,  and  JOHN  WOOD,  EK«uf«S|  to  be  AMoeiata 
Coroners  for  the  County  of  Grey. 

JAMES  W.  CHADWICK,  M.D.,  and  HARTLEY  8.  LAYCOCK,  E«nrirai, 
to  be  Associate  Coroners  for  the  County  of  Osfoidw— fGazatlod  Slst  Aareh, 
1800.]  •  ^ 

ARCHIBALD  McVICA]^  Eequir*.  to  be  Assoeiate  Corenar  for  Iha  UWtad 

Counties  of  Huron  and  Bruce.— {Gazetted  7th  April,  1800.] 

JOHN  REGINALD  COUSINS,  of  Cbtngaroiisy,  Eeooira.  Surgeon,  t«  ba 
Associate  Coroner  for  the  United  Counties  of  York  ana  Peel. 

GEORGE  ROSS,  ef  Renfrew,  Esquiris  to  be  Associate  Coroner  for  tks  rnitad 
i     Couaties  of  Luwrk  and  Reiifrew.^eazettad  14th  Aptil{  18M.] 
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DIVISION    COU  RTS. 

OFFICERS    AND    SUITORS. 

Chi&itKs.'—'Tazation  of  costs— Witness  fees. — 
{Continued  from  page  62.)  As  soon  after  the  Court 
as  possible,  the  Clerk  should  receive  from  the 
successful  party  an  affidfiivit  of  his  disbursements 
to  witnesses.  The  affidavit  can  be  made  before 
the  Clerk  of  any  D.  C,  and  forwarded  by  mail  or 
otherwise  to  the  clerk  in  whose  court  the  judgment 
ivas  rendered,  and  may  be  by  the  party  or  his 
agent.  At  latest  the  clerk  should  be  put  in 
pojsession  of  it  the  day  before  execution  is  due, 
according  to  the  order  of  the  Court,  as  he  has  com- 
monly general  directions  at^the  time  of  entering  the 
suit  to  proceed  and  collect  the  amount  claimed, 
which  dispenses  with  a  special  direction  to  sue  out 
execution,  when  the  time  given  by  the  Judge  has 
expired.  Either  of  the  subjoined  forms  will  answer, 
the  latter  where  there  are  a  number  of  witnesses 
will  be  found  more  convenient  in  practice : — 

Affidavit  of  diehursements. 

In  the  &c. 

Between  A. 6.,  pit ; 
and       CD.,  deit. 

A.B.  of  &c.,  Yewnan,  (or  E.F.  of  &c.,  agent  for  the 
abeve-named  p!t,)    maketh   oath    and    saith^    That 
,  ,  and  — ,  did  attend  under  subpoena  a« 

witnesses  in  thJs  cause,  on  the  part  of  the  plaintiff,  at 
the  last  sittings  of  this*  Court,  and  were  each,  in  the 
judgment  and  belief  of  deponent,  necessary  and  mate- 
Ttal  witnesses  on  his  {or  the  pit's  behalf,*— that 
(he  said  witnesses  did  each  necessarily  travel  -— * 
miles  in  comiqg  to  (or  returning  frotn)ir  the  place  where 
the  said  Court  was  heldt  and  that  the  said  witnesses 
have  been  paid  on  behalf  of  this  deponent  (or  the 

pit,) shiliings  each  for  their  atteiKiance  in  Court 

and  travelling  expenses. 

A.B.  (or  E,F.) 
Sworn,  kc; 

Cl^rk,  &e. 


A  more  general  form. 
In  the  ke. 

Between  A.B.,  pit ; 
and      CD.,  def^. 

A.B.  (or  CD.)  of  &c.,  the  pit ;  (or  deft)  [or  E.F.  of  &c., 
agent  for  A.B.  (or  CD.)  the  pit  cor  deti)]  maketh  oat'i 
and  saith,  That  the  several  persons  whose  names  are 
mentioned  in  the  first  column  of  the  schedule  at  the 
foot  of  this  paper  written,  were  each,  in  the  judgment 
and  belief  of  deponent,  necessary  and  material  wit- 
nesses on  his  [or  the  said  pit's  (or  delt's)]  behalf,  and 
were  sup^snaed  and  did  attend  at  the  last  sittings  of 
this  Court  aswitnesses,  as  aforesaid,  one  day  each, — 
that  the  said  witnesses  respectively  travelled  in  going 
to  (or  returning  from)  the  said  sitting,  as  deponent 
hath  reason  to  believe,  and  doth  verilv  believe,  the 
number  of  miles  respectively  mentioned  in  figures  in 

•  When  Ui«ni  U  no  travel,  th«  pangraph  u  to  travel  moU  of  cooxae  be  left 

ir  TiBvelUur  expenses  per  mile  are  only  allowed  (nr  on«  ti-af— going  or 
aetoraiat^-wnen  difltrfnt  ih'  higher  irarel  nuf  be  laken. 

IS 


the  second  column  of  the  said  schedule  opfMsit** 
to  the  names  of  each  of  the  said  witnesses  respectively, 
and  that  the  several  and  respective  suras  of  money 
mentioned  in  figures  in  the  third  column  of  the  said 
schedule  opposite  to  the  names  of  the  sai<l  witnesses' 
respectively,  have  been  paid  on  behalf  of  deponent 
{or  the  pit  ((or  defi)]  as  in  the  said  schedule  set 
forth  for  attendance  in  Court  and  travelling  ejLpenses, 
as  witnesses  in  this  cause. 

A.B.  (pr  E.F.> 


Sworn,  &c.y 


Clerk  &o. 


Schedule  referred  to  in  the  foregoing  affidavit. 


Names  of  witnesses 


John  HearvA-eil. 
Thomas  Seewtdl. 
James  Value. 


Miles  travelled 
one  way. 


10 
6 


8 

Sums  paid 


jeo  12 

7 
6 


6 
0 


£17    0 


It  is  probable  that  where  a  witness  comes  a  long 
distance  by  speedy  conveyance,  the  Judge  would 
at  the  trial  order  a  less  sum  to  be  allowed  than  the 
tariff  calls  for ;  for  example,  if  a  party  travelled  80 
miles  by  "rail,"  and  was  able  to  come  to  and  return 
from  the  Court  the  same  day,  and  the  fare  was  only 
20s.,  the  Judge  would  not,  probably,  allow  more  than 
25s.  or  30s. ;  but  it  seems  to  us  that  the  Clerk  has 
no  such  discretion,  therefore,  in  cases  seeming  to 
require  a  special  order,  application  should  be  made 
to  the  Judge. 

We  have  hitherto  spoken  of  witnesses  resident 
within  the  County,  attending  under  subpoena  from 
the  D.  C, — but  under  the  proviso  in  the  48th  sec. 
of  the  D.  C.  Act,  a  subpoena  may  be  obtained  from 
the  Superior  Courts  to  bring  a  witness  from  any 
part  of  U.  C.  When  a  witness  attends  under  sucn 
subpoena,  his  allowance  is  according  to  the  scale 
settled  in  the  Superior  Courts,  which  is  as  follow:— 

Fees  to  toUnesies. 

To  witnesses  residing  within  three  miles  of  fhe  Court 
House,  per  diemi 2    6 

To  witnesses  residing  over  three  miles  from  Court 
House,  per  diem, 5    0 

And  for  every  twenty  miles  travel, 5    0 

To  Professional  men. 

Attorneys,  Barristers,  Physicians  and  Surgeons,  fXM.  <per  day, 
when  called  upon  to  give  evidence  in  consequeace  of  any 
professional  service  rendered  by  them,  or  to  give  professional 
opinions.  ^ 

Surceyors. 

When  called  upon  to  give  evidence  of  any  professional  service 
rendered  by  them,  or  to  give  evidence  depending  upon  their 
skill  or  judgment,  10s.  per  diem. 

In  taxing  disbursements  to  such  a  witness,  tha 
clerk  should  have  the  subpoena  from  the  Superior 
Court  under  which  the  witnesses  attendecl  laid 
before  him,  together  with  an  affidavit  of  the  dJs- 
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bitrsements  according  to  the  above  scale ;  but  as 
Axis  proceeding^  will  generally  be  taken  under  pro- 
fMiiQdfd  diirgotion,  and  service  and  disbursements 
be  proved  ia  the  one  affidavit,  we  need  not  furnish 
^nf  form. 

As  to  allowing  the  Superior  Court  fee  for  the 
writ  of  subpoena,  we  think  the  better  opinion  is  that 
it  skoultl  be  allowed  in  taxation :  at  all  events  it 
will  be  better  to  do  so,  unless  the  Judge  has  ruled 
otherwise,  as  the  party  aflected  can  apply  to  the 
Judge  (or  a  revision  if  he  objects. 

As  to  taxation  generally. — The  14  sec.  of  the  D. 
C.  Act  requires  the  clerk  to  tax  the  costs  in  every 
cause^  subject  to  the  revision  of  the  Judge.  The 
olerk  must  therefore  have  before  him,  in  every  case 
in  whieh  he  taxes,  a  document  in  the  nature  of  a 
bill  of  costs.  A  general  table  for  this  purpose  was 
prepared  by  Judge  Gowan,  and  has  been  for  years 
in  i^se  in  the  County  of  Simcoe  :  it  is  printed'on  the 
})ack  pif  the  Summons,  and  filled  in  as  occasion 
tequire$.  It  facilitates  the  clerk  in  his  duties,  and 
}k9^ps  the  proceedings  in  a  compact  form,  as  well 
l^cf  serving  to  assist  in  making  up  the  quarterly 
t^turns  to  Govemnxent, — and,  forming  the  necessary 
f  mndation  on  w^hioh  a  revision  may  take  place. 
W^  subjoin  it : — • 
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The  practice  in  taxing  costs  appears  to  be  con- 
templated by  the  Act  as  an  exparte  proceeding ;  but 
should  the  unsuccessful  party  desire  to  be  present 
mid  apply  in  good  time,  it  would  seem  but  reason- 
able to  afford  him  an  opportunitv  to  be,  so  that  he 
inay  be  heard  on  any  objection  he  has  to  m  ;e.  It 
would  be  commonly  as*  to  the  disbursements  to 
witneifieg ;  and  after  hearing  his  objections,  the 
^lerk  decides  allowing  or  disallowing  the  charge  in 
question  as  the  same  may  appear  to  him  to  be  just 
or  otherwise. 

Baiuffs. — We  have  occupied  so  much  space  in 
Itnothier  part  of  this  number  with  matters  pertaining 
to  BaiUfis,  that  we  are  unable  here  to  give  them 
the  usnal*  allowance  of  matter.     However  one  hint 


we  wiU  give,  though  brief  not  the  less  important* 

Do  not  let  ygqr  accounts  for  fees  run  into  arrear 
with  clerks  ; — settle  up  with  the  clerk  and  receive 
his  fees  after  cvciy  court.  If,  for  any  good  reason, 
they  are  in  any  ease  allowed  to  stand  over,  ask  the 
clerk  to  make  a  note  of  it  in  the  service  book,  shew- 
ing that  he  has  yet  to  account  to  him  for  them.  It 
IS  presumed  that  the  fees  for  service  of  process  are 
paid  in  the  first  instance,  and  the  clerk's  duty  is  to 
pay  them  to  the  bailiff  when  the  service  is  perwrmed 
and  the  return  made.  Therefore  if  fees  are  allowed 
to  stanil  over  for  any  iinreasonable  time,  and  t^eee 
is  nothing  under  the  clerk's  hand  to  shew  that  they 
have  yet  to  be  accounted  for ;  it  might  not  unieasoiir 
ably  be  presumed,  should  the  bailiff  afterwaids 
pursue  the  clerk  for  payment,  that  there  was 
nothing  due. 

Suitors. — The  first  and  main  consideration  for  a 
party  desiring  to  bring  an  action  in  a  D.  C.  is,  Does 
the  claim  or  demand,  the  plaintiff's  cause  of  action, 
come  within  the  jurisdiction  given  to  these  courts.^ 
We  will  endeavour  to  bring  to  as  narrow  a  view  aa 
possible  the  cases  which  D*  C.'s  are  empowered  to 
take  cognizance  of — ^limited  as  to  subject  matter 
and  amount — as  described  in  the  several  clauses  of 
the  D.  C.'s  Acts, 

It  would  be  beyond  the  scope  of  this  department 
in  the  L.  J.  to  enter  into  any  critical  examination, 
of  the  scope,  bearing  or  limits,  of  the  jurisdiction 
clauses  ;  we  content  ourselves  by  noting  the  subject 
of  jurisdiction  briefly,  and  in  the  order  in  which  it 
is  likely  to  be  best  understood,  and  of  most  pmetieal 
value. 

With  this  aim,  it  seems  better  to  note  in  the  first 
place  the  can^ts  of  action  over  which  D.  C.^gkaveno 
jurisdiction  tchatevery  no  viatter  haw  trifling  the 
amount  in  diffcrmce  may  be. — ^They  are  as  follows : 
Actions  for  any  gambling  debt,  for  spirituous  or 
malt  liquors  drunk  in  a  tavern  or  ale-bouse, — even 
if  a  note  of  hand  be  given  for  a  grog  bill,  it  cannot 
be  sued  on, — actions  of  ejectment,  or  action^)  in 
which  title  to  landed  property  or  permanent  rights, 
are  involved— or  where  right  to  take  toll,  or  any 
custom  or  franchise  shall  come  in  question,  or  in 
which  the  validity  of  any  devise,  or  disposition 
under  a  will  or  settlement,  may  be  disputed,-— 
also  actions  for — ^libel  or  slander— criminal  con- 
versation— seduction— or  breach  of  promise  of  mar- 
riage,— ^any  such  action,  as  specified,  it  will  be 
useless  to  bring,  for  even  should  the  defendant 
consent  to  the  case  being  heard,  the  Judge  has  no 
power  to  try  it,  and  a  non-suit  will  be  entered 
against  Ihc  plaintiff;  and  no  item  that  would  fall 
within  the  range  of  these  prohibited  objects  should 
be  included  in  any  account  entered  for  suit. 

Tlie  first  class  of  cases  that  D.  C.^s  have  ponQer  tb 
dispose  of  are  limited  only  as  to  amount,  namely,  to 
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ten  pounds  currency, — so  that  if  a  cause  of  aciiofi  is 
not  one  of  those  inefUioned  in  the  above  excepUotis^  a 
platntiff  need  not  enquire  further^  but  take  it  for 
gtantedy  whether  his.  claim  be  for  an  injury  done  to  his 
person  or  to  his  property^  or  ffrom?ig'  out  of  a  money 
ttMsaetion  or  dealing  of  any  kind., — that  he  has  a 
right  to  suCy — for  the  last  D.  C.  Act  gives  the  Courts 
jurisdiction  with  the  exceptions  before  mentioned, 
over  all  personal  actions  where  the  debt  or  damages 
claimed,  is  not  more  than  ten  pounds. 

The   D.   C.'s  have   also  a   further  jurisdiction, 
limited  both  as  to  the  nature  of  the  action,  and  the 
amount  of  the  claim.     This  jurisdiction  extends  to 
M  claims  and  demands  whatever  {not  mentioned  in 
He  exceptions)  of  debt,  account,  or  breach  of  con- 
Imct,  or  money  demand,  whether  payable  in  money 
or  otherwise,  where  the  amount  or  balance  claimed 
<k)e8  Hot  exceed  the  sum  of  twenty-five  pounds  ;  or 
m  any  cotitract  for  the  payment  of  a  sum  certain,  in 
labour,  or  any  kind  of  goods  or  commodities,  or  in 
any  manner  otherwise  than  in  money,  i.  e.,  upon 
any  contract  for  the  delivery  of  goods,  &c.,  or  doing 
of  work,  &c.,  for  value  received,  or  for,  or  upon  a 
past  or  executed  consideration,  after  the  day  is  past 
on  which  the  goods,  &c.,  ought  to  have  been  deli- 
vered, or  the   labour,  &c*,   performed,   an  action 
may  be  brought  for  the  amount  in  money  claimed. 
And  although  a  plaintiff  may  not  divide  any  cause 
of  flOtioii  into  two  or  three  suits,  for  the  purpose  of 
briiighig  the  same  within  the  jurisdiction  of  the 
'OOun,  yet  if  he  have  a  cause  of  action  above  twenty- 
4ve  pounds,  on  which  a  suit  might  b^  brought 
imdeff  fbe  Act.  if  the  same  was  not  above  that 
amount,  and  he  claim  only  the  balance  or  sum  of 
iCt5,  ke  may  bring  an  action  for  that  amoujtit,  but 
in  such  case,  he  must  enter,  in  his  account,  or  par- 
ticulars of  demand,  an  abandonment  of  so  much  of 
his  claim  as  is  over  the  sum  of  £25  ;  but  it  is  pro- 
vided that  no  unsettled  account  to  a  greater  amount 
than  £50,  shall  be  sued  on,  in  any  D.  C.     Th^ 
above  comprehend  the  ordinary  jurisdiction  of  tho 
courts,  ana  are  to  be  found  in  the  23  &  26  sees,  of 
the  I).  C.  Act^  and  sec.  1  of  the  D.  C.  E.  Act. 


CH  THE  DUTIES  OF  CORONERS 


^mmmai^mmmm^ 
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f.^'^iti  MITbh  Airi^  j^trtr  6f  coftoffuns  is  asi/ATioN 

'to  IKqfUBSTS. 

Judicial  duties  generally. — The  Coroner  being  k 
J'udicial  (as  well  as  Ministerial)  officer,  cannot 
lUppoint  a  deputy'*)  to  hold  the  inquest  for  him : 
tms> however^  does  not  prevent  his  having  the  assist- 
aiice  of  a  clerk  to  fake  oown  the  evidence  in  writing 
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according  to  his  dictation.  By  the  stat.  of  1  &  2 
P.  &  M.,  0.  13,  he  may  enquire  of  accesseriey 
before  the  fact,  but  not  of  accessories  after  the  fact.t**> 
Acting  judicially,  as  taking  an  inquest.  Where  there 
are  several  coroners,  the  act  of  ohe  if?  sufficient  t 
and  after  proceedings  had  by  any  one  of  them,  a& 
inquest  by  another  would  be  void.<*^> 

As  to  Deodands.^^eodoiid^  (from  the  Latin  Deo 
dandum)  are  forl'eitures  which  the  superstition  of 
ancient  times  introduced  and  called  by  the  name 
of  Deodands — ^from  the  application  of  them  to  pious 
uses^'')— ^and  defined  to  be  "when   any  movable 
thing  inanimate,  or  beast  animate,  doth  move  to  of 
cavse  the  untimely  death  of  any  reasonable  creature, 
by  mischance,  without  the  will  or  fault  of  himself, 
or  of  any  person.'^^®)  Where  a  thing  not  in  motion^ 
"  is  the  occasion  of  a  man's  death,  that  part  only 
which  is  the  immediate  cause  is  forfeited;  as  if  a 
man  be  climbing  up  the  wheel  of  a  cart,  and  is 
killed  by  falling  from  if,  the  wheel  alone  is  a  dco- 
dand ;  but  wherever  the  thing  is  in  motion>  not 
only  that  part  which  immediately  gives  the  wound 
(as  the  wheel  which  runs  ov6r  his  body),  but  all 
things  which  move  with  it  and  help  to  mafte  thfe 
wound  more  dangerous  (as  the  cart  and  loading 
which  increase  the  pressure  of  th^  wheel)  are  fop* 
feited.     It  matters  not  whether  the  owner  were 
concerned  in  the.  killing  ot  not ;  and  therefore  in 
cases  of  homicide  the  mstrument  of  death  tttld  ifih 
value  are  presented  and  found, — as  that  the  stroke 
was  given  by  a  certain  penknife  (or  razor)  value 
sixpence."(0    Nothing,  however,  can  be  forfeited 
as  a  deodand,  nor  seized  as  such,  tilt  it  be  found 
by  the  coroner^s  inquest  to  have  caused  the  death.^'^ 
But  these  forfeitures,  being  founded  rather  in  the 
superstition  of  an  age  of  ignorance  than  in  the  prin- 
ciples of  sound  reason  and  policy,  have  not  of  late 
years  been  favorably  received  either  by  juries  or 
courts — ^the  former  taking  upon  themselves  to  miti- 
gate them  "  by  finding  only  some  trifling  thing,  or 
part  of  an  entire  thing  to  have  been  the  occasiotr  6f 
the  death,*'  and  the  latter  (although  the  finding  fey 
the  jury  hardly  warrantable)  refusing  to  interfere." 

II.      Procxedikgs  in  rxlatiok  to  In^ukstc 

SUMMONING  JVRY. 

How  Summoned .-^The  Coroner's  first  tftep  to 
being  notified  th»n  his  services  are  required,  is  lo 
issue  his  Warrant,  directed  to  the  constables  of  the 
township  in  which  the  body  lies  dead,  to  sutnni<in 
a  jury  to  appear  before  him  at  the  time  and  plaee 
by  him  specified.  The  number  of  jurors  samtnoiied 
is  usually  24,  (though  twelve  only  must  be  er9fcm) 
and  the  iorm  used  as  follows  :^— 


i»    tij  i«>.««. 
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Warrant, 


County  of 


ty  of ,  )  To  the  Constables  of  the  Township  of 

To  wit :  J ,  in  the  County  of . 

By  virtue  of  my  office,  these  are  in  Her  Majesty's 
name  to  require  and  command  you,  immeaiately 
upon  sight  hereof,  to  summon  and  warn  twenty- 
four  gootl  and  lawful  men  of  your  Township  to  be 
and  appear  before  mo,  A.B.,  gentleman,  one  of 
the  Coron<»rs  of  the  County  aforesaid,  at  the  house 

of  N.N.,  in  the  Township  aforesaid,  on  the 

day  of instant,  at  the  hour  of of  ihe 

clock  in  the  forenoon,  then  and  there  to  enquire 
of,  do,  and  execute  all  such  tilings  as  on  Her 
Majesty's  behalf  shall  be  lawfully  given  them  in 
eharge  touching  the  death  of  it.H.,  and  for  so 
doing  this  shall  be  your  fiufUcient  authority.  And 
bo  you  then  there  to  certify  whai  you  shall  have 
done  in  the  premises,  and  further  to  do  and  exe- 
cute what  in  behalf  of  our  said  Lady  the  Queen 
^aJl  be  then  and  there  enjoined  you. 


Given  under  my  hand  and  seal  this 
A.Di  18     . 


day  of 


A.B. 


Coroner. 


[L.S.] 


With  the  Warrant,  it  were  advisable  to  hand  to 

the  constable  selected  for  the  particular  duty  the 

requisite  number  of  blank  summonses  for  service 

.upon  the  jurors :    we  subjoin  the  form  given  in 

."  The  Canadian  Constables'  Assistant.''^^) 


Coustv  of 


Summons. 

^    -     —— ,  >  By  virtue  of  a  Warrant  under  the  hand 

To  wit:  J  and  seal  of  A.B.,  Esquire,  one  of  Her 

Majesty's  Coroners  for  this  County,  you  are  hereby 

aummoned  personal  y  to  be  and  appear  before  him 

MB  a  Juryman  on  the day  of instant,  at 

■  o'clock  in  the  forenoon  of  the  same  day,  at 

the  house  of  N.N.,  in  the  Township  of , 

in  the  said  County,  then  and  there  to  enquire  on 
Her  Majesty's  behalf,  touching  the  death  of  H.H. ; 
and  further  to  do  and  execute  such  other  matters 
and  things  as  shall  be  then  and  there  given  you 
in  charge,  and  not  to  depart  without  leave. — 
Thereof  fail  not  at  your  peril. 


may  not  be  put  to  unnecessary  trouble  or  expense^ 
and  to  give  him  an  opportunity  of  paying  the  same^ 
the  Act  further  provides  that  the  Coroner  "  shall 
cause  a  copy  of  such  certificate  to  be  served  on  the 
person  so  fined,  by  leaving  it  at  his  residence, 
within  a  reasonable  time  after  such  inquest.^'  It  is 
discretionary  with  the  Coroner  to  impose  the  fine 
for  non-attendance,  but — ^unless  to  make  an  exam* 
pie  and  thereby  possibly  prevent  delay  and  incon** 
venience  at  future  inquests — he  would  har41y  exer- 
cise the  power  where  a  sufi[icient  number  had 
assembled. 

Opening  the  Court. — On  the  day,  and  at  the  time 
and  place  named  in  the  Warrant,  the  Coroner, 
Constabj'e  and  Jurors,  must  all  attend.  The  Con- 
stable first  makes  return  of  the  Warrant,  when,  after 
being  satisfied  that  a  sufficient  number  of  Jurors 
are  assembled,  the  Coroner  causes  the  Court  to  be 
duly  opened.  This  is  done  by  the  Constable  making 
proclamation  in  the  following  form : — 


Oyez — Oyez — OytZy 
You  good  men  of  the  County  of 


•,  who  have 


Dated  the 


day  of 


.,  A.D.  18 


To  — ,  of  the  > 

Township  of ,  V 

Yeoman.  ) 


Constable  of  the  Township  of  • 


If  Jurors  do  not  attend. — After  being  duly  sum- 
moned, if  a  Juror  does  not  attend  the  inquest,  he 
may — after  being  openly  called  three  times — be 
fined  such  a  sum,  not  exceeding  20s.,  as  the 
Coroner  may  see  fit  to  impose.  And  the  3rd  sec. 
of  13  &  14  Vic.  c.  66,  provides  that  the  Coroner 
"  shall  make  out  and  sign  a  certificate,  containing 
the  name,  residence,  trade  or  calling,  of  such 
person  so  making  default,  together  with  tlie  amount 
of  the  fine  imposed,  and  the  cause  of  such  fine,  and 
shall  transmit  such  certificate  to  the  Clerk  of  the 
Peace  in  which  such  defaulter  shall  reside,  on  or 
before  the  first  day  of  the  Quarter  Sessions  of  the 
Peace  then  next  ensuing  :"  and  that  the  party  fined 

{h)  Pjiye  4i. 


been  summoned  to  appear  here  this  day,  to  inquire 
for  and  on  behalf  of  our  Sovereign  Lady  the  Queen, 
when,  how,  where,  and  by  what  means  H.H. 
came  to  his  death,  answer  to  your  names  aa  von 
shall  be  called>  upon  the  pain  and  peril  that  ahall 
fall  thereon. 

The  Coroner  then  calls  over  the  Roll  returned  by 
the  Constable,  and  marks  otf  such  Jurors  as  make 
answer.  There  is  no  limit  to  the  number  of  Jurors, 
so  that  all  who  are  summoned  and  attend  are 
usually  sworn  in,  and  it  is  the  better  course,  as, 
where  an  adjournment  is  necessary,  all  the  Jurors 
might  not-— from  sickness  or  other  imavoidable 
cause — be  able  to  meet  again ;  but  the  inquest 
must  be  found  by  twelve  at  least.(^)  Before  adminis- 
tering tiie  oath  to  the  Jurors,  the  Coroner  requests 
them  to  choose  their  Foreman :  this  being  done,  the 
Coroner  administers  the  following  oath  : — 

rOREMAn's  OATH. 

''You  shall  diligefttly  enquire  and  true  presentment 
make  of  all  such  matters  and  things  as  shall  be  here 
given  you  in  charge  on  behalf  of  our  Sovereign  Lady 
the  Queen,  touching  the  death  of  H.H.  now  lying  deaOf 
of  whose  body  you  shall  have  the  view :  you  shall 
present  no  man  for  hatred,  ma]ic<>,  or  ill  will,  nor 
spare  an^r  through  fear,  favour  or  affection  ;  but  a  tnis 
verdict  give  according  to  the  evidence :  So  help  you 
God." 

Before  this  oath  is  administered,  however,  the 
Coroner  should  specially  direct  the  attention  of  the 
other  Jurors,  saying : — "  Gentlemen,  hearken  to 
your  Foreman's  oath :  for  the  oath  he  is  to  take  on 
his  part,  you,  and  each  of  you,  are  severally  to 
observe  and  keep  on  your  part."  After  the  Fore- 
man is  sworn,  the  Coroner  proceeds  to  swear  in 
the  rest  of  the  Jurors — ^usually  four  at  a  time. : 

(k)»|Ul'-.  p.  1^. 
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Jurors'  Oath. 


"  Such  oath  as  W.W.,  the  Foreman  of  this  Inquest,  hath 
for  his  part  taken,  you  and  each  ot  you  are  severally  well 
and  Ifui^  to  observe  and  keep  on  your  parts:  So  help  you 
God." 


For  the  ^^Law  JournaV^ 


some  remarks  on  medical  testimony,    &c.,    at 

coroners'  inquests. 

In  compliance  with  a  suggestion  in  the  Law 
Journal^  I  send  you  the  following  notes,  in  ihckhope 
that  they  will  be  enlarged  on  by  some  one  more 
capable  of  treating  the  subject,  which  I  consider 
important  frorn  having  frequently  witnessed  great 
loss  of  time  occurring  at  inquests,  as  well  as  failure 
in  procuring  evidence,  arising  from  want  of  system 
in  the  Coroner,  or  want  of  knowledge  of  the  points 
to  which  his  questions  should  be  directed.  The 
evidence  may  be  divided  into  intrinsic  and  ex- 
trinsic,— ^the  former  furnished  by  some  alteration 
which  existed  in  the  state  of  one  or  more  of  the 
important  organs  of  the  body,  which  rendered  im- 
possible the  maintenance  of  life,  of  which  testimony 
and  explanation  are  to  be  sought  from  the  medical 
witnesses, — the  latter  relating  to  habits  of  the  de- 
ceased, or  to  violence  applied  accidentally  or  de- 
signedly, (which  would  produce  these  alterations). 

The  order  in  which  these  two  forms  of  evidence 
are  to  be  elicited  will  depend  on  the  partiaular  case, 
but  as  a  general  rule  it  is  better  to  defer  the  exam- 
ination of  a  medical  witness  until  evidence  has 
been  collected  which  may  be  rendered  more  clear 
by  his  testimony,  or  which  may  suggest  -questions 
on  some  points  which  in  all  probability  would 
escape  notice  were  he  first  examined  and  suffered 
to  depart,  as  is  frequently  the  case.  I  may  here 
mention  that  it  is  extremely  important  that  Coroners 
should  have  considerable  information  on  Medical 
Jurisprudence.  I  have  frequently  heard  medical 
witnesses  confine  their  evidence  to  concise  or  vague 
answers  to  the  questions  asked,  and  seen  an  un- 
satisfactory inquisition  the  result,  when  a  slight 
knowledge  in  the  Coroner  of  the  testimony  which 
might  have  been  expected,  and  its  real  value,  would 
have  elicited  full,  clear^  and  explicit  statements. 
It  will  be  well  to  remember  that  medical  men  gen- 
erally recollect,  on  inquests,  that  any  statements 
they  may  then  make  may  have  to  be  sustained 
before  a  Superior  Court,  and  may  therefore  shape 
their  evidence  to  avoid  committing  themselves  or 
betraying  ignorance.  Were  our  Coroners  well  in- 
formed on  the  subject,  medical  men  must  neces- 
sarily keep  in  advance  of  them,  and  we  should  have 
no  more  of  such  testimony  as  now  too  frequently 


The  first  witness  to  be  called,  on  an  inquest, 
should  be  the  one  present  at  the  death  of  the 
deceased,  or  the  person  first  finding  the  body.  In 
the  former  case,  the  witness  will  probably  repeat 
proB-morlem  statements,  or  describe  symptoms 
which  may  strengthen  the  opinion  of  the  medical 
witness  founded  on  a  post-mortevf  examination  of 
the  body,  and  testify  as  to  the  length  ol  the  last 
illness,  the  attention  to  or  neglect  of  the  means  of 
prolonging  life  on  the  part  of  relations  or  friends, 
and  the  state  of  things  around  the  patient,  which 
may  throw  some  light  on  the  cause  of  death.  In  the 
latter  case  enquires  may  be  directed  to  the  appear- 
ance of  the  body,  as  whether  wounded,  emaciated, 
frozen,  &c. ;  its  position,  the  state  of  the  ground,  or 
objects  around,  as  afibrding  evidence  of  a  struggle, 
or  an  accident.  Coroners  should,  1  think,  as  opportu- 
nity ofTiers,  state  publicly  the  impropriety  of  removing 
bodies  found  dead,  or  of  changing  the  position  in 
which  they  were  first  seen,  until  they  are  examined 
by  competent  persons ;  and  as  well  urge  caution  in 
removing  objects,  or  obliterating  by  want  of  care 
traces  which  mav  be  around  bodies  so  found.  For 
example,  a  bo^y  is  found  with  a  contused  wound, 
which  is  sufficient  to  have  produced  death,  but 
which  might  have  been  received  from  accident,  or 
from  design.  The  instrument  which  inflicted  the 
wound  may  be  close  by  and  might  be  thoughtlessly 
removed,  and  the  crowd  which  usually  collects  on 
such  occasions  may  thus  destroy  t)r  confuse  the 
traces  of  a  murderer. 

In  the  selection  of  h  medical  man  to  make  a 
post-mortem  examination  of  a  body  and  give  evi- 
dence on  an  inquest.  Coroners  should  be  influenced 
solely  by  the  desire  to  further  the  object  of  their 
office,  and  private  feeling'  should  give  place  to 
public  duty.  The  practitioner  chosen  should  be 
the  best  qualified  the  neighbourhood  affords;  he 
should  in  all  cases  be  formally  served  with  a  sum- 
mons, as  unfortunately  from  the  small  amount  of 
remuneration  allowed  by  the  Legislature  for  his 
services,  it  may  be  his  interest  to  keep  away  from 
an  inquest  to  attend  to  his  private  practice.  In 
cases  when  malpractice  of  the  medical  attendant,  or 
others,  may  be  suspected  as  the  cause  of  death,  it 
will  be  advisable  to  select  a  competent  medical 
man  as  witness  who  resides  at  some  distance  from 
the  locality,  and  has  no  interest  in  the  parties 
whether  for  or  against  them.  Coroners  should 
remember  that  the  medical  man  may  generally  be 
expected  to  be  the  most  intelligent  witness  at  an 
inquest,  and  ^should  get  as  much  evidence  as 
possible  from  him. 

The  medical  man's  duty,  on  being  called  to  see 
a  body,  is  to  obser\'^e  carefully  all  appearances 
around  the  corpse,  to  search  for,  or  cause  to  be 


injures  the  professional  character  of  the  witness, !  searched  for,  or  at  all  events  to  prevent  the  removal 
and  Obstmcts  justice.  ;  of  su^h  objects,  which  may  be  expected  to  be  found 
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somewhere  near,  as  his  professional  knowledfi^e 
and  common  sense  mny  lead  hira  to  think  miffht 
have  caused  death.  He  will  look  for  and  examine 
blood-spots  on  the  person  of  the  deceased,  or  near 
him,  if  wounds  have  been  inflicted,  as  well  as 
examine  the  WQunds  themselves.  Thev  will  de- 
termine  together,  generally,  b(.'tween  accident, 
suicide,  or  murder.  When  a  struggle  has  taken 
place,  drops  of  blood  may  be  found  in  positions 
which  would  prove  that  they  flowed  from  the  slayer 
and  not  from  'the  slain,  and  a  knowledge  of  the 
existence  of  a  fresh  wound  or  a  susj)ected  party 
may  be  the  means  of  delecting  the  culprit.  Should 
there  be  any  cause  to  suspect  the  presence  of  a 
second  person  at  the  death,  traces  of  course  must 
be  looked  for,  both  as  foot-marks  and  broken 
branches,  twigs,  &c.,  which  may  mark  his  pass- 
age and  the  direction  taken.  When  I  speak  of  the 
medical  man's  duty,  I  mean  his  duty  as  a  member 
of  society  and  a  professional  man,  and  not  that  any 
legal  obligation  (which  extends  to  the  Coroner 
alone)  binds  him  on  most  of  these  points;  but 
should  he  have  seen  the  body  first,  and  should  the 
Coroner  be  delayed  in  coming  until  the  scent  has 
become  confused,  and  evrdence  is  difficult  to  be 
obtained,  the  latter  may  expect  that  the  medical 
man  will  have  directed  his  attention  to  these  points, 
and  may  seek  information  from  him  accordingly. 
The  Coroner  should  obtain  medical  evidence  as  far 
as  possible  freed  from  technical  terms.  In  cases 
which  are  likely  to  go  before  a  Superior  Court, 
medical  evidence  should  be  taken  in  extenso.  Ques- 
tions relating  to  the  appearances  presented  on  the 
post-mortem  examination  should  be  asked  in  order, 
as,  for  instance  :  Describe  the  appearance  and  state 
of  the  surface  of  the  body. — Did  you  find  any  frac- 
tures.^ What  was  the  state  of  the  brain,  lungs, 
heart,  liver,  spleen,  stomach,  bowels,  kidneys, 
generative  organs,  &c. } — Unless  ,the  case  clearly 
does  not  require  it,  the  Coroner  should  insist  on  a 
post-mortem  examination  of  the  separate  viscera, 
as  a  little  additional  trouble  taken  at  the  inquest 
may  save  a  vast  amount  of  annoyance  afterwards. 
In  bases  of  suspected  poisoning,  the  Coroner  should 
witness  the  sealing  up  of  the  vessels  containing  the 
stcnnach,  its  contents,  substances  supposed  to  be 
poison,  or  other  objects  which  the  medical  witness 
nady  think  necessary  to  remove  for  fiitnre  or  more 
peiiect  examination,  or  which  he  (the  Coroner) 
may  desire  to  forward  to  a  chemist  for  analysis. 
Inquiries  may  be  made  concerning  the  influence 
which  the  habits  or  business  of  the  deceased  may 
have  exercised  on  his  death,  and  inquisitions  may 
be  of  use  in  exposing  the  injury  inflicted  by  intem- 
perance, or  the  loss  of  life  arising  from  the  mode  in 
which  certain  trades  are  conducted.  Coroners 
should  remember  that  their  office  affects  society 
farther  than  in  its  relation  to  justice,  most  sanitary 
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general    law. 

Regina  ex  rel.  John  Tklfkr  v.  John  Allan. 

'*      *^      "      John  Baird  v.  James  Allan,  thi:  Elder. 
u      a     ii^   Wm.  McKay  v.  Jahes  Allan,  the  Yodngkr* 

(Reported  by  C,  Rcbin$on^  Esq.^  RmrisKr^uLatw,) 

Apptira^fOH  for  gfto  tcatranto,  not  in  time  if  not  vroperiy  made — OmisnoH  •^md* 
ttoii  papier  atid  signature  to  statement — Qualification  fbr  towmkip  cotmeiuor. 

The  cnaclmenl  thai  a  writ  of  muminons  to  »rt  aside  an  eleciion  must  be  applied 
for  within  six  weeks.  ineuii«  that  it  must  i>e  applied  for  as  the  pfacUcM  direeli ; 
Hiul  th«T»'fore,  wlif  re  there  was  no  written  motion  pa|>«r.  and  the  statement 
yv.is  nut  signed  as  required  by  the  rules  of  court,  tlie  application  was  heW  lod 
late. 

Tlie  signature  to  the  statement  M-as  held  not  to  he  dispensed  with  by  the  affi* 
davit  of  the  relator  endorsed,  tliat  he  believed  the  grounds  at  ofajechon  Malcd 
within  to  be  well  founded. 

Where  more  than  two  persons  were  rated  on  the  collector's  roll  above  £100  %m 
freeholders,  (and  thercftire  quali6ed  for  towitship  eoaiiciUon*)  bwt  it  mppeaf<d 
that  they  were  not  freeholders,  but  holders  of  location  tickets  from  the  drowu, 
and  funher  that  there  were  not  in  fact  two  persons  qualified  to  he  tUittt^, 
HekU  That  the  collector's  roll  was  not  conclusive  as  to  the  qyilification ;  bat 
ao  It  WHH  shewn  that  there  were  not  two  persons  in  the  township  qualified. 
Uie  relator  was  precluded  from  objecting  to  the  qlialificMion  of  thus*  elected. 

[Chambxbs,  1:1th  March,  18U.} 

A  writ  of  summons  was  issued  in  each  of  these  eases  agsinjt 
the  defendants  respectively,  in  the  nature  of  a  9110  VfamztUd 
for  usurping  tlie  office  of  township  councillor  for  the  township 
of  Holland  in  the  county  of  Grey. 

The  statement  in  the  last  case  set  out  that  the  defendant 
usurped  the  office  by  virtue  of  an  election  held  oft  the  3rd  of 
January,  1853 ;  that  the  relator  had  an  interest,  as  yoter^  and 
stated  these  objections- — 

1st.  That  no  qualification  was  required  (meaning  that  none 
was  held  to  be  necessary)  twenty  persons  being  at  the  time 
of  the  election  assessed  for  real  property,  in  their  own  right, 
upon  the  collect(M''s  roll,  at  not  less  than  £100  eseh. 

2ridly.  That  no  qualification,  or  oath  of  qualification,  wa^ 
required  by  the  returning  officer  from  any  m  the  candidafdSL 

3rdly.  That  the  copy  of  the  collector's  roll  was  not  rerified 
by  the  affidavit  or  affirmation  of  the  returning  offiyoer. 

4thly.  That  the  assesment  roll  fof  Holland  was  made  ctft 
and  verified  by  the  assessor,  and  delivered  to  the  town0hi|> 
clerk ;  and  that  alter  the  collector's  roll  had  been  made  oat 
by  the  clerk,  and  after  the  township  elerk  had  delivered  the 
collector's  roll  to  the  co^lector,  the  letter  F — signifying  "  free- 
hold"— placed  opposite  the  names  of  nineteen  freeholders  in 
the  said  township,  was  struck  out,  and  H,  for  "  househelder," 
put  in  its  place  by  some  person  unknown^  without  the  oammti 
or  knowledge  of  the  township  clerk. 

5ihiy.  That  the  copy  of  the  collector's  roll  had  been  m  like 
manner  altered,  without  the  authority  or  knowledge  d  the 
township  clerk,  after  it  had  been  deliveied  by  the  clerk  to 
the  collector,  by  inserting  in  such  copy  the  name  of  David 
Cronk. 

6thly.  That  the  Collector's  roll  contained,  besides  freehoTd 
propeity,the  personal  property  of  the  rate-payers  in  Hoilattd. 

7th1y.  That  the  township  clerk  of  Holland  (Cardwell)  being 
ex  officio  TeXmning  officer  for  the  township,  and  having  dt^tim 
that  he  was  determined  to  require  an  eath  of  quaiifleatkm 
Ixom  the  candidates,  was  summarily  dismissed  by  m  msjoriiy 
of  the  council,  and  another  (Wain\^rigllt)  appolated  in'  hfa 
place ;  and  that  the  members  of  the  council  Wnp  so  appointed 
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WfUDwri^ht  were  James  Allan  the  elder,  then  town  reeve, 
James  Allan  the  younger,  John  Allan,  ami  John  Fleming; 
and  that  the  members  thereof  appointed  town  reeve  and 
oouncillors  for  the  current  year  were  Andrew  Walker,  James 
Allan,  senior,  James  Allan,  junior,  John  Allan,  and  James 
Young. 

On  the  return  of  the  summons  the  defendant's  counsel,  Mr. 
f)empsey,  objected — 

}.  That  the  the  statement  of  objections  was  not  si^ed  either 
by  the  relator,  or  by  any  one  as  his  attorney,  or  by  any  one 
— i.  c,  the  original  statement. 

2.  Hiat  it  was  not  in  the  foira  prescribed  by  the  rules — 
char^ine  that  the  defendant  usurps  the  ofiice  **  by  virtue  of 
an  election,."  &c.,  instead  of  "  under  pretence  of  an  election." 

3.  That  it  did  not  state  wliether  the  relator  claimed  the 
seat^  or  what  relief  he  desired. 

4.  That  the  notice  attached  to  the  writ  was  not  addressed 
to  any  one,  and  was  hisufficient. 

5.  That  no  copy  of  an  affidavit  verifying  the  statement  was 
on  the  copy  served. 

6.  That  no  motion  paper  was  filed  on  applying  for  the 
aummons. 

7.  That  the  summons  did  not  issue  within  the  time  limited 
by  law. 

As  to  the  preliminary  exceptions : — There  was  no  written 
motion  paper  attach  ^d  to  the  statement,  as  the  2nd  rule  of 
M.  T.  1850  requires  (Draper's  Rules,  135) ;  and  the  statement 
waa  not  dated,  and  had  no  signature  of  any  person  to  it ;  but 
there  was  endorsed  on  the  back  of  it  an  affidavit  by  William 
McKay,  describiaflr  himself  as  <<  the  relator  in  the  within  rela- 
tion named,"  in  which  he  swore  that  **  he  believes  the  grounds 
of  the  said  within  statement  to  be  well  founded  in  fact." 
lliis  was  dated  in  the  jurat  aa  of  the  31st  of  January,  1853. 

The  required  recognizance  was  shewn,  executed,  as  ap- 
peared, on  the  31st  of  January,  with  affidavit  of  justification  of 
same  date,  but  no  affidavit  ot  execution  or  due  taking. 

The  summons  issued  on  the  19th  of  February',  1853. 

The  hicts  were  Hie  same  in  the  three  cases  in  regard  to  the 
forms  of  papers,  dates,  &c.,  as  well  as  the  grounds  of 
objection. 

On  the  summons  returned  there  was  written  a  notice,  not 
addressed  to  any  one,  statuig  that  the  writ  of  summons  had 
been  issued  at  the  instance  of  the  relator  and  on  his  relation, 
and  that  a  statement,  whereof  a  copy  is  annexed,  was  filed  in 
the  eooit,  with  affidavits  supporting  the  objections,  &c. — such 
a  notioe  as  the  rules  require. 

In  the  case  of  James  Allan  the  younger  an  affidavit  of  hitu 
was  produced,  to  the  effeot  that  he  had  no  knowledge  at  the 
time  of  tte  election  that  Cronk's  name  had  been  improperly 
inserted  in  the  collector's  roll — that  he  was  in  no  manner  privy 
to  it ;  that  Card  well,  the  clerk,  was  dismissed  from  his  office 
§ome  time  previous  to  the  election,  and  that  he  had  not  acted 
in  his  office  sinoe  his  disohai^e. 

Also  an  affidavit  of  James  Allan,  senior,  that  he  was  town 
reeve  for  Welland  in  1852 ;  that  manv  of  the  persons  desig- 
nated as  freeholders  on  the  collector's  roll  had  not  patents, 
deedsy  or  leasea,  but  only  location  tickets  and  rights  of  pur- 
chase from  the  government ;  that  he  believed  there  were  only 
seven  or  eight  persons  who  had  deeds,  and  were  liable  to  be 
assessed  for  real  property  to  the  amount  of  Jt*100 ;  that  he 
himself  had  not  obtained  a  patent  for  his  land,  but  was  never- 
theless put  down  on  the  roll  as  a  freeholder  by  Cardwell,  the 
late  township  clerk. 

It  was  sworn  also  by  the  assessor  for  1852  that  he  had 
floubts  whether  he  should  return  those  as  freehold t>rs  who 
told  him  that  they  had  only  tickets  of  purchase  from  the  gov- 
otamant,  and  had  not  their  patents ;  and  that  he  asked  the 
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clerk,  Cardwell,  and  was  told  by  him  that  they  were  free* 
holders,  and  to  put  them  down  as  such. 

On  the  copy  of  collector's  roll  John  Allan  was  assessed  for 
real  property  JC151,  and  was  marked  H ;  the  two  James  Allans 
were  both  a^^sessed  for  real  property  under  £100,  and  both 
marked  'H. 

Robinson,  C.  J* — ^First.  As  to  the  want  of  a  written  motion- 
paper  annexed  to  trie  statement,  as  the  rule  requires,  and  of 
the  sisrnalijre  to  tlie  statement.  The  rule  clearly  and  expli- 
citly requires  both.  Then  comes  the  statute,  which  p'ovides 
that  the  summons  "s/ia//  be  applied  for  within  si\r  weeks ^* 
(13  &  U  Vic.  ch.  64,  Hchedulo  A.  23.) 

That,  I  think,  should  be  taken  to  mean  applied  for  as  the 
practice  settled  under  authority  of  the  statute  directs — t.  e. 
by  written  motion^  supported  by  a  statement  of  objections, 
signed  by  the  relator  and  his  aitorney.  An  irregularity  in 
the  written  motion,  or  in  the  statement,  would  be  a  different 
thing. 

No  doubt,  if  on  the  last  day  of  the  six  weeks  a  party  were, 
to  stand  up  in  judn^e's  chambers,  and  say  that  he  applied  for 
a  summons,  but  had  no  statement  to  produce,  because  his 
client  was  at  a  distance,  and  had  not  sent  him  one  ;  in  one 
sense  he  would  have  applied  for  the  summons — that  is,  he 
would  have  asked  for  it — but  I  think  he  should  not  be  re- 
cognized as  having  applied  within  the  meaning  of  the  law. 

So  I  think  here,  the  relator,  having  not  yet  filed  a  written 
motion  or  put  in  a  written  st«itement,  is  too  late — that  is,  he 
has  not  effectually  applied  within  the  time.  I  think  I  should 
not  hold  the  signature  to  the  statement  dispensed  with  by  the 
affidavit  on  the  back  of  it. 

Aa  to  the  merits. — By  statute  14  &  15  Vic.  ch.  109,  schedule 
A  4,  the  returning  officer  is  to  procure  a  correct  copy  of  the 
collector's  roll  for  the  preceding  year,  eofar  as  it  contains 
the  names  of  all  male  Jreeholders  and  householders  rated  in 
It  in  respect  of  rateable  real  property  in  the  ward,  with  the 
amount  of  assessed  value.  This  is  to  be  verified  by  the  affi- 
davit or  affirmation  of  the  collector,  or  person  having  the  legal 
custody  of  the  original  roll  fur  the  time  being,  and  also  oy 
that  of  the  returning  officer,  to  be  appended  to  or  indorsed 
upon  the  copy.  And  no  person  shall  De  qualified  to  be  elected 
a  township  councillor  who  shall  not  be  a  freeholder  or  house- 
holder of  such  township  or  ward,  seized  or  possessed  of  real 
property,  held  in  his  own  right  or  that  of  his  wife,  as jpropnc- 
tor  or  tenant  thereof,  which  shall  be  rated  in  the  collector's 
roll,  in  the  case  of  a  freeholder,  to  the  emount  of  X'lOO,  or 
upwards,  and  in  the  case  of  a  householder  to  £200,  or  up- 
wards. 

The  rest  of  the  clause  shews  the  meaning  to  be,  that  a  per* 
son  must  either  have  his  qualification  as  freeholder^  house- 
holder, owner,  or  tenant. 

As  regards  persons  to  be  elected,  the  provision  in  this  clause 
i%  wholly  negative — i.  e.  no  one  can  be  elected  who  is  not  on 
the  roll  as  freeholder  or  householder.  It  does  not  make  the 
fact  of  being  on  the  roll  as  a  freeholder,  &c.,  to  a  certain 
amount  a  conclusive  qualification,  without  regard  to  the  truth 
of  the  case  as  to  his  actual  position.  (See  adso,  12  Vic.  ch« 
81,  sees.  122,  129.) 

So  I  think,  that  though  more  than  two  persons  were  rated 
on  the  copy  of  the  collector's  roll  above  £100,  as  freeholders, 
— i.  e.  if  we  disregard  the  alteration  made  by  the  collector, 
in  the  assessor's  roll,  or  rather  in  the  copy  of  it  delivered  to 
him,  by  substituting  H.  lor  F. ;  and  if  we  should  still  read  the 
copy  of  the  roll,  as  if  those  above  JCIOO  marked  now  H.  stood 
still  on  the  roll  marked  freeholders — yet  the  question  still 
remains,  were  they  in  fact  freeholders.  They  are  i.ot  rated 
at  a  sum  sufficient  to  qualify  them  as  householders.  Then 
can  a  person  elected  councillor  for  any  township  in  Upper 
Canada  sit,  if  his  only  title  really  be  that  he  lives  on  land 
rated  at  over  i)100,  which  he  has  contracted  to  buy  from  tha 
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Crown,  and  respecting  'which  it  is  not  shewn  how  he  stands 
in  regard  to  his  contract,  whether  he  has  faldiled  all  or  any 
of  its  conditions  ?  I  think  not ;  be  is  not  owner  of  the  land 
or  tenant. 

By  13  &  14  Vic.  ch.  67,  pec.  1,  the  land  of  these  persons, 
held  as  it  is,  would  be  liable  to  be  rated,  but  that  proves 
nothing  to  the  point  of  this  question,  because  the  occupants 
of  all  lands  have  to  pay  taxes  j  but  certainly  being  an  ticcu- 
pani  of  land,  not  SiS  freeholder  or  tenant y  would  not  qualily  a 
candidate.  The  persons  rated  in  this  roll  are  not  tenants — 
they  have  no  landlord,  and  pay  no  rent ;  they  are  not  free- 
holders, not  owners^  in  w^hich  sense,  as  the  clause  itself 
explains,  the  term  freeholder  is  used. 

So,  I  think  that  the  relator's  case  would  fail  upon  the  merits, 
if  he  had  applied  properly  and  in  time.  There  were  not,  I 
think,  two  persons  oi  more  in  the  township  qualified  to  be 
elected,  and  so  no  qualilication  wa^  required  for  those  who 
were  elected;  and  consequently  I  think  the  judgment  must 
be  for  the  defendants,  witn  the  costs  of  tlie  proceeding.  (14 
&  15  Vic,  ch.  109,  sec.  17.) 


ReGINA   £X.   R£L.    AlLEMAING  v.    2o£G£IU 

{Reporud  by  C,  Raboi9on,  Esq.,  Bcurister^at'Law.) 

Sltetion  tf  UncHthip  counciUort — PUict  of  holding  eUetioH — ^12  TTc.,  ekap.  81, 

sections  5,  9. 

A  manieipal  cooDcil  by  by-law,  under  12  Vic.  chap.  81,  see.  6,  appointed  a  place 
for  boldinir  the  election  of  towuiihip  councillors.  The  township  council  h&v- 
ing  bjf  resolution  appointed  another  place,  an  election  held  there  was  set  aside, 
as  the  cliange  could  be  male  only  by  by-law. 

[CUAMBXBS.] 

In  this  case  the  relator's  objection  to  the  election  of  the 
defendant  was  that  the  election  was  not  held  at  a  place 
legally  appointed. 

The  defendant  was  elected  township  councillor  for  ward 
number  1,  in  the  township  of  Wellesiey,  in  the  county  of 
Waterloo,  on  the  3rd  of  January,  1853.  The  election  was 
held  at  Smithville  in  the  said  township. 

By  the  statute  12  Vic, chap.  81,  sec.  5, it  is  enacted  ''that 
erery  such  municipal  council,  whenever  by  such  by-law 
thev  shall  divide  any  such  township  into  rural  wards,  as  afore- 
said shall  in  the  same  by-law  appoint  a  convenient  place  in 
each  of  such  wards  for  holding  the  election  of  township  coun- 
cillors for  such  ward." 

An-l  by  the  9th  section  it  is  enacted, "  that  it  shall  and  may 
be  lawful  for  the  municipality  of  each  township,  from  time  to 
time,  by  any  by-law  or  by-laws  to  be  passed  for  that  purpose, 
to  appoint  a  lit  and  convenient  place  in  each  of  the  several 
wards  into  which  such  township  shall  be  divided,  for  holding 
the  election  of  township  councillors,  every  which  appointment 
6hall  supersede  that  made  by  snch  district,  county  or  muni- 
cipal council,  as  well  as  any  appointment  previously  made 
by  such  municipality." 

It  appeared  that  in  the  by-law  whereby  the  township  of 
Wellesiey  was  divided  into  wards,  a  place  called  Kirntcher's 
Bchool-house  in  the  third  concession  was  appointed  as  the 
place  for  holding  the  elections,  and  that  accordingly  they 
were  there  holden  in  January,  1851  and  1852:  butttiat  witii- 
out  any  by-law  to  supersede  the  place  so  appointed,  a  resolu- 
tion was  prepared  in  the  township  council  <'  that  Joseph  Lees 
Lee  be  appointed  returning  oflicer  for  the  next  election,  and 
be  directed  to  hold  the  said  election  for  such  Ward  at  Smiths- 
barg  within  the  said  ward ;"  and  that,  in  accordance  with 
instructions,  the  township  clerk  111  led  up  a  warrant,  sealed 
with  the  corporate  seal  of  the  township,  addressed  to  Joseph 
Lees,  appointing  him  returning  ofhcer  for  the  township  of 
Wellesiey,  ward  number  1,  for  the  year  1853~meeting  to  be 
held  first  Monday  in  the  year,  at  Smithsburg,  as  before. 

f  The  election  appointed  to  have  been  held  was  held  accord- 
ingly at  Smithsburg,  a  place  three  miles  from  the  schoo!- 
houae,  and  the  defendant  was  returned  without  opposition. 
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Sullivan,  J. — ^The  relator  was  not  shewn  to  have  interfered 
with  the  election,  or  to  have  acted  in  any  way  to  disable  or 
disqualify  him  from  making  the  present  oi)jection.  I  have  no 
difficulty  in  adjudging  that  the  place  origmally  appointed  for 
holding  elections  could  not  be  superseded  by  any  resolution 
or  other  mode  short  of  the  solemnity  of  a  by-law.  I  therefore 
hold  the  objection  well  tounded,  and  adjudge  that  the  election 
of  the  defendant  bo  set  aside,  and  a  new  election  ordered, 
with  costs  to  be  paid  by  the  defendant,  he  having  defended 
his  seat,  contrary,  as  I  conceive,  to  the  express  words  of  the 
statute. 


ReGINA  ex  REL.  RiTSON  v.  FeHRT  £T  al. 

(Rtpcrl^  by  C.  Robinson^  Esq.,  Sarri$ter-€tt~Law.) 

RetumtHf  ojiker — His  duty  to  have  copy  of  eoOeetor**  roll  at  Action — Want  tfr 
inaceurtuy  of  suck  copy,  how  far  an  objection^Authwriiy  (^  J,  P.  for  Uniud 
CouHtitSy  hoic/ar  by  separation. 

The  16  Vic.  ch.  Idl,  9ec.  10,  enacts,  that  it  shall  be  the  duty  of  the  retnrainjr 
officer  of  each' township  or  >varrt  to  procure  a  true  copy  of 'the  collector's  rnU 
for  the  ye%r  prt^ceding  the  election,  which  copy  shall  be  verified  by  the  affi* 
davit  or  such  collector,  and  also  by  that  of  the  fetuniinj;  officer,  to  be  takao 
before  any  juMice  of  the  peace  for  ihe  county,  &c. 

It  appeared  that  in  this  case  the  roll  used  by  the  retuiain^  officer  was  a  traa 
copy  of  and  taken  froin  the  as.<«cssor's  roll,  and  not  from  that  of  the  collector, 
but  it  M'as  sworn  that  the  collector's  roll  itself  was  a  tme  copy  of  the  assessor'* 
roll. — Held.  Buflicient. 

Held  al»o.  tliat  un  clcplion  could  not  be  pet  aside  because  Ihe  returning'  officer 
htu]  no  cop)%  or  an  incorrect  copy  of  the  roll,  unless  ft  be  sheuoi  that  the 
absence  or  fnaccnracy  of  such  roll  has  prejudiced  the  election ;  or  that  some 
candidate  or  voter  refused  on  that  ground  to  proceed,  and  relied  upon  {be 
objection.  It  may,  perhaps,  also  be  )iecessary  to  shew  (hat  Ihe  candidate* 
returned  were  not  all  eligible  }  or  that  they  had  not  iii  fact  u  majority  of  legal 
votes. 

Neither  is  it  any  objection  that  the  copy  of  rtHl  was  not  rerifitd^  as  the  slatat* 
requires,  at  least  nnlcss  tbe  objection  be  Wtken  before  or  dunngr  ihe  eleciioiii 
or  some  variance  be  shewn  between  the  copy  used  and  the  original. 

The  affidavit  of  the  retuminr  officer  verifying  the  roll  was  sworn,  on  the  2nd  tX 
Jannary.  before  A.,  who  tield  a  commissfon  as  justice  of  the  peace  for  the 
nnited  countit  s  of  York,  Ontario  and  Peel.    Ontario  had  been  separat^  fmm 
York  and  Peel  bv  proclamation  issued  at  Quebec  on  the  Slst  of  December 
hut  it  was  not  shewn  that  any  one  in  Ontario  knew  of  this  proclamaiioo  uniii 
aAer  the  election. 

HekL,  that  A.  had  authority  to  take  the  affidavit. 

Queers,  whether  A.,  notwithstsndhig  the  separation,  would  not  stilT  confmne 
J.  P.  for  the  three  counties,  aud  aiiiborised  to  act  for  any  ou«  while  he  waa 
in  it,  or  at  least  (or  tliat  in  which  he  was  resident. 

Chambess,  19th  April,  1851. 

The  defendants  were  returned  as  duly  elected,  at  the  last 
election  of  councillors  for  the  township  of  Whitby.  The 
relator  was  a  freeholders  who  was  eutitled  to  vote  at  the  said 
election.  ^ 

The  objections  stated  were,  Ist,  That  the  returning  officer 
did  not  procure  a  correct  copy  of  the  collector's  roll  for  the 
township  for  the  year  next  before  the  election  (1853),  so  far 
as  such  roll  contained  the  names  of  all  the  male  freeholders 
and  householder)  rated  upon  such  roll,  in  respect  of  the  rate- 
able real  property  lying  in  the  township,  with  the  amotint  of 
the  assessed  value  of  the  real  property  for  which  they  were 
respectively  rated  in  such  roll,  or  otherwise. 

2ndly.  That  the  roll,  or  copy  of  roll,  used  by  the  returning 
officer,  was  not  verified  by  the  oath  of  affirmation  of  the  col- 
lector of  the  said  township,  or  other  person  having  the  legal 
custody  of  the  original  roll ;  nor  of  the  returning  officer,  taken 
before  any  justice  of  the  peace  of  the  county  m  Ontario,  the 
county  within  which  the  said  township  was  and  is  situated, 
or  any  other  officer  legally  emjpowerea  to  administer  an  oath 
or  affirmation. 

The  summons  was  obtained  upon  an  affidavit  of  one  George 
D.  McDonald,  whp  swore  that,  at  the  close  of  the  poll,  on 
the  3rd  of  January  last,  these  defendands  were  declared  duly 
elected ;  that  the  defendant  was  present  at  the  election  on 
both  days  of  polling,  2nd  and  3rd  of  January,  and  raw  the 
roll,  or  copy  of  a  roll,  used  by  the  returning  officer :  that  he 
examined  it  during  the  election  and  eince,  to  ascertain  whe 
were  duly  qualified  to  vote :  that  the  only  copy  of  a  roll  used 
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at  the  election  was  n  eopy  of  the  assessment  roll  for  Whitby 
for  18539  80  far  as  the  same  contained  the  names  of  all  the 
male  freeholders  and  householders  rated  upon  such  assessmont 
roll,  in  respect  of  rateable  real  property  lying  in  said  township, 
and  not  of  the  collector's  roll :  that  on  the  said  copy  of  the 
nssessor's  roll  was  endorsed  an  affidavit  (of  which  a  copy  was 
annexed  by  deponent)  made  by  John  Gordon,  the  ret  urn  in? 
officer,  who  was  the  township  clerk  of  Whitby,  that,  to  the 
best  of  his  kncndedge,  the  same  was  a  corrort  list  of  the  jnale 
freeholders  and  householders,  with  the  amount  of  the  assessed 
value  of  the  real  property  for  whicli  they  are  re.«prrtlvoly 
rated  on  the  original  assessment  roll  of  the  township  of  Whitby 
for  1853. 

Thia  aflidavit  was  sworn  on  the  2nd  of  .January,  1854, 
before  W.  Allison,  who  signed  as  a  justice  of  the  peace  for 
the  county  of  Ontario,  or  an  officer  havmg  authority  to  admin- 
ister an  oath  or  affirmation  for  that  purpose. 

This  copy  of  the  assessor's  roll,  the  only  copy  of  a  roll  used' 
tit  the  election,  was  verified  only  by  that  affidavit. 

On  the  part  of  the  defendants,  an  affidavit  of  Gordon  only 
was  filed,  who  swore  that,  as  town  clerk,  he  had  the  legal 
custody  of  the  assessm  ?nt  roll  for  1853,  as  corrected  by  the 
court  of  rerision,  from  which  the  collector's  roll  was  prepared : 
that  this  collector's  roll  was  a  true  copy  of  the  said  original 
roUj  as  con-ected :  that  the  roll  which  was  prepared  for  the 
returning  officer  was  a  true  copy  of  said  original  roll,  and 
corresponded  in  every  particular  required  by  law  with  col- 
lector's roll :  that  at  tne  time  of  the  election  the  roll  which 
had  been  prepared  from  the  said  original  roll  for  the  collector 
was  in  the  collector's  hands,  and  had  not  been  returned  to 
him,  the  town  clerk,  and  therefore  the  copy  of  the  roll  fur- 
nished to  the  returning  officer  could  not  be  compared  whh  the 
collector's  roll ;  but  that  both  were  and  are  true  and  correct 
copies  of  the  same  original  roll,  as  required  by  law  for  tlie 
purposes  of  the  election :  that  having  the  custody,  as  clerk,  of 
the  said  original  roll,  he  did,  just  before  holding  the  election, 
make  the  affidavit  of  verification  written  on  the  roll,  furnished 
for  the  purpose  of  the  election :  that  W-  Allison  liad  been 


justice  of  the  peace  for  the  united  counties  of  York,  Ontario  .express  an  opinion  that  an  e'ection  should  at  any  rate  be  held 
aodPeel,  prerious  to  and  during  the  year  1853 ;  that  at  the   void  on   an  objection  of  this  nature,  when  it  is 'not  even 


time  the  amdavit  was  taken  by  liim  the  county  of  Ontario  harl 
been  made  a  separate  county,  and  that  W.  Allison  was  still 
empowered  to  administer  the  oath,  unless  such  separation  of 
the  county  deprived  him  of  the  authority  to  act  as  a  justice  for 
the  county  of  Ontario,  under  his  commission  for  the  united 
counties:  that  Ontario  was  proclaimed  a  separate  county  on 
4jr  before  the  2nd  of  January  last  (1854),  on  which  day  the 
afiidaTit  was  taken,  and  that  he,  Gordon,  was  not  then  aware 
that  the  count]^'  of  Ontario  had  been  made  a  separate  county : 
and  that  no  objection  to  the  returning  officer's  roll,  the  affi- 
davit of  the  returning  officer,  or  other  objection  to  the  mode 
of  conducting  the  election  y  was  made  by  any  person  at  any 
time  during  tne  election  or  at  the  close. 

The  statutes  and  clauses  bearing  upon  the  question  are  16 
Vic.  ch.  181,  sees.  10,  27 ;  16  Vic.  ch.  182,  sees.  25,  39,  46  ; 
12  Vic.  ch.  78,  sees.  18,  37. 

Robinson,  C.  J. — The  relator  is  not  entitled,  I  think,  to 
eucceed  upon  either  of  his  objections. 

The  first  is,  that  the  returning  officer  d  d  not  procure  a 
correct  copy  of  the  collector's  roll  for  the  year  pr  'cedinsr  the 
election.  It  is  true  that  the  returning  officer  had  not  at  the 
election  a  copy  of  the  collector's  roll,  which  had  been  actually 
transcribed  from  the  collector's  roll ;  and  it  was  a  plain  omis- 
sion of  the  retumin^fficer's  duty  that  he  did  not  procure  a 
copy  to  be  taken.  That  the  collector's  roll  is  not  yet  returned 
by  the  collector  is  no  excuse  ;  that  might  very  well  be  the 
csme  consistently  with  the  fact,  but  there  is  no  reason  to  sup- 
pose that  there  would  have  been  any  difficulty  in  obtaining 
access  to  the  roll  in  the  collector's  hands,  either  for  the  pur- 
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pose  of  transcribing  it,  or  in  order  to  compare  it  with  the  copy 
which  h^d  been  taken  from  the  assessor's  roll.  It  would  not 
have  sicrnified  from  what  paper  the  copy  was  taken,  if  after  it 
was  written  out  it  had  been  compared,  as  it  ought  to  have  been> 
with  the  collector's  roll. 

Still  it  is  hero  sworn,  and  not  contradicted  or  attempted  to 
bo  disproved,  that  the  copy  of  the  roll  which  the  reluming 
ofllcer  bad  was  in  fact  a  true  and  correct  copy  of  the  collector's 
rolL  The  deponent  dooi^  not  confme  himr-olf  to  swearing  that 
it  wa«?  a  copy  of  the  arJ^ff-nr's  roll,  or  a  copy  of  a  copy,  hut 
that  the  collector's  roll  is  ii-^elf  a  true  and  correct  copy  of  the 
asso."rs:or''s  roll  as  corrected  upon  revision,  and  tliat  tlie  return- 
ing oflicer^^  copy  was  a  true  and  correct  copy  of  the  same 
assessor's  roll  as  corrected.  Of  course,  if  both  are  true  copies 
of  the  same  roll,  they  must  be  true  copies  of  each  other. 

It  does  therefore  appear  that  the  returning  officer  had  that 
copy  of  a  roll  which  the  law  requires. 

But  at  any  rate,  I  do  not  consider  that  an  election  is  liable 
to  be  held  void  upon  an  objection  of  this  kind,  where  all  pro- 
ceeded without  difficulty  or  question  at  the  time.  It  is  a  di- 
rection of  the  leirislatLire,  that  for  facilitatinpr  the  election,  and 
givinir  information  to  all  concerned  as  to  tliose  who  are  the 
qualified  voters,  there  should  be  present  at  the  election  a  true 
copy  of  the  collector's  roll :  but  if  the  candi  iates  and  voters 
are  content  to  proceed  without  looking  at  it,  or  withsut  enquir- 
ing whether  there  is  such  a  roll  present  or  not,  then  I  am 
clear  that  the  election  cannot  be  held  void  because  it  has  been 
afterwards  discovered  and  brought  to  light  that  there  was  no 
copy  of  a  roll  in  the  possession  of  the  returning  officer,  or  that 
the  copy  which  he  had  was  incorrect. 

It  must  be  ?X  least  shewn  that  the  absence  of  such  a  roll,  or 
the  incorrectness  of  it,  has  prejudiced  the  election,  or  that 
some  candidate  or  voter  on  that  ground  refused  to  proceed, 
and  relied  upon  the  objection,  not  taking  his  chance  of  the 
result  of  the  poll  without  objection,  and  silently  reserving  to 
himself  a  riglit  to  accept  afterwards. 

And  I  desire  to  cruard  m)'self  ajrainst  being  understood  to 


attempted  to  be  shewn  that  the  candidates  returned  were  not 
themselves  all  in  fact  eligible,  or  that  they  had  not  in  fact  a 
majority  of  legal  votes. 

I  do  not  think,  ehher,  that  the  election  can  be  held  void  on 
the  second  objection,  that  the  copy  was  not  authenticated  by 
such  affidavit  or  affidavits  as  the  law  requires.  I  consider 
that  provision  to  be  merely  directory,  and  at  any  rate  that  it 
is  not  competent  to  any  party  to  object  to  the  election  on  that 
ground  after  all  is  over,  and  when  no  such  exception  was 
taken  before  or  during  the  election,  and  when  no  variance  is 
hewn  between  the  copy  used  and  the  collector's  rolL 

If  I  thought  otherwise,  it  would  be  immaterial  to  consider 
the  effect  of  the  alleored  want  of  authority  in  Mr.  Allison  to 
administer  the  oath,  for  it  would  be  fatal  that  there  was  no 
affidavit  of  the  collector,  since,  according  to  what  is  now 
shewn,  the  roll  was  at  the  time  of  the  ck^ction  in  hLs  legal 
custody. 

But  if  there  existed  no  jrround  for  that  ehjection,  and  if  I 
was^f  the  opinion  that,  whether  the  want  of  a  copy  of  the  roll 
duly  authenticated  was  objected  to  durins:  the  election  or  not, 
the  validity  of  the  election  must  inevitably  depend  upon  the 
question  whether  there  was  in  fact  a  proper  copy  of  the  col- 
lector's roll,  autlienticatfvl  preeisely  as  the  statute  direct*, 
thpu  I  cou^d  not  have  held  tbnt  the  election  here  mur^t  fail  on 
the  sole  ground  of  Mr.  Allison's  assumed  want  of  authority  to 
administer  the  oath. 

I  do  not  consider  that  he  derived  any  continued  authority  to 
act  under  the  statute  12  Vic.  ch,  78,  sec.  37>  for  that  is  a  pro- 
vision to  meet  the  case  of  justices  appointed  for  districts  before 
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the  jurisdiction  was  limited  by  counties ;  whereas  Mr.  AlJison, 
as  I  understand  the  case,  held  a  commission  as  justice  Tor  the 
three  united  counties,  issued,  as  I  assume,  after  the  passing 
ofthel2Vic.  ch.  78. 

But,  taking  this  to  be  so,  he  was  justice  for  the  three  coun- 
ties ;  and  I  am  not  satisfied  at  present  that,  if  there  be  no  other 
enactment  applying  to  the  case,  he  would  not  continue  till 
removed  or  superseded  to  be  a  justice  of  the  peace  for  the 
three,  and  authorised  to  act  for  either  while  he  was  within  its 
limits ;  or  at  least  to  be  a  justice  for  that  county  within  whose 
limits  he  is  resident  (but  see  12  Vic.  ch.  78,  sec.  18).  And 
even  admitting  that  upon  the  issuing  of  the  proclamation 
making  Ontario  a  separate  county  his  power  to  act  as  a  magis- 
trate would  cease  as  to  all  the  counties,  yet  that  effect  would 
not  follow  till  he  had,  or  at  least  till  he  could  be  expected  to 
have  notice  of  the  proclamation ;  and  it  seems  to  be  clear 
h  ire  that  no  one  could  have  notice  on  the  2nd  of  January,  in 
Whitby,  of  the  proclamation  in  question,  whicn  issued,  it  is 
said,  in  Quebec,  on  the  31st  ol  December.  W«  are  not  to 
take  into  consideration  m  such  cases  the  feats  that  may  be 
performed  by  the  electric  telegraph,  because  we  have  no 
T3ason  to  assume  that  that  method  of  communication  would  be 
resorted  to.  It  is  not  pretended  here  that  any  one  in  Whitby 
did  in  fact  know  of  the  proclamation  till  after  the  election. 

That  under  these  oircumstances  the  act  done  by  Mr.  Allison 
^8  a  justice  would  be  valid,  and  that  perjury  might  be  assigned 
upon  an  affidavit  so  taken  by  him,  is,  I  think,  clear  on  the 
following  authorities — Sir  Randolph  Crew  v.  Vernon  (Cro. 
Car.  97),  Burch  v,  Maypowder  (I  Vern.  400),  Thompson's 
case  (3  p.  Wms.  195),  2  Eq.  Ca.  Abr.  419,  Moore  333,  1  Hale 
P.  C.  499,  2  Hale,  P.  C.  24,  Com.  Dig.  *<  Justices  of  Peace," 
A  8,  1  Chalmers'  Opinions  on  Coloniju  Matters,  413. 

It  was  intimated  upon  the  argument  that  it  WQuld  be  accept- 
able both  to  the  relator  and  the  defendants  that  a  new  election 
0hould  be  ordered,  but  that  does  not  relieve  me  from  the  neces- 
sity of  determining  whether  on  either  of  tlie  exceptions  taken 
the  election  was  illegal,  and,  as  I  think  it  was  not,  I  can  only 
give  ray  judgment  in  iavor  of  the  delendants,  and  I  do  not  see 
why  the  relator  should  not  pay  costs. 


MUNICIPAL    CASES. 

(Digested  from  U.  C.  Reports.) 

From  12  Victoria,  chap.  81,  inclusive. 

(Continued  frontpage  70.) 


ELECTIONS. 


XXII.  Qualification  of  wiers^IUegality  of  by-law  to  declare 

A  township  council  has  no  authority  to  declare  the  qualifi- 
cation of  voters :  a  by-Jaw  enacted  by  them  for  such  a  pur- 
pose must  be  quashed  with  costs. 

In,  re.  Boll  and  the  municipality  of  the  township  of  Man- 
vers.    3  U.  C.  C.  P.  Rep.  241. 


XXIII.  ElecOon—'Qualificaiwn  of  voters^Rendence-^Ea- 

ioppel^ie  Vic.  c.  181,  s.  10. 

A.  had  his  dwelling-house  at  Bowman vilJe,  where  his  wife 
and  family  resided,  but  he  had  a  saw-mill  and  store,  and  was 
postmaster  in  the  township  of  Cartwright,  which  occaftioned 
him  frequently  to  visit  that  place,  and  while  there  he  used  to 
board  with  one  of  his  men  in  a  house  owned  by  himself. 
After  Toting  at  BowmanviUe  he  went  down  to  Cartwright 
find  voted  there,  also,  at  the  election  of  township  counciUorf 
^ which  ioas  being  held  at  Vie- same  time.  It  appeared  that 
the  relator,  one  of  the  candidates  for  Cartwright,  objected  to 
A.'s  vote  there,  but  said  it  should  be  accepted  if  he  would 
swear  that  he  was  a  resident,  and  that  A.  took  suoh  oath  and 
his  vote  was  thereupon  recorded. 

Held,  (reversing  the  decision  of  the  Judge  of  the  Coonty. 
court)  That  A.'s  vote  should  have  been  rejected,  for  he  waa 
a  resident  of  Bowmanville  and  entitled  to  vote  there  only,  and 
his  conduct  in  voting  there  first  shewed  that  he  regarded  thai 
as  his  home.  That  a  peremptory  mandamus  should  go  for 
holding  a  new  election,  and  that  the  judgment  should  be  re- 
versed with  costs,  including  those  of  the  court  below,  as  well 
as  of  the  appeal. 

Held,  also.  That  the  relator's  conduct  could  not  estop  him 
from  afterwards  objecting  to  the  vote. 

Regina  ex.  rel.  Taylor  r.  Caesar.     11  U.  C.  B.  R.  Rep.  461, 


XXI.  Election  of  township  reeve— Validity  thereof— Manda- 
mus, 12  Vic.  c.  81,  13  &  14  Vic.  c.  64,  s.  15,  &  sch.  A., 
Nos.  7,  22. 

At  an  election  of  township  councillors,  the  person  who  acted 
as  returning  officer  for  one  of  the  five  wards  was  not  the  person 
appointed,  but  one  of  the  same  name.  Afterwards,  when  the 
five  councillors  elect  assembled  to  choose  a  Reeve,  the  coun- 
cillor from  this  ward  was  objected  to  as  not  being  duly  elected. 
The  other  four  councillors  then,  without  taking  the  oath  of 
office,  proceeded  to  elect  the  reeve.  •    • 

Beld,  That  the  fifth  councillor  should  have  been  allowed 
to  vote  with  the  others,  for  it  was  not  for  them  to  determine 
the  validity  of  his  election. 

Held  also,  That  the  oath  of  ofiice  should  have  been  taken  by 
the  councillors  before  proceeding  to  elect  the  reeve,  such  elec- 
tion being  within  the  meaning  of  the  n^miicipal  council  act, 
"on  entry  upon  their  duties."  A  mancfanius  applied  for  by 
the  reeve  thus  elected  was  therefore  refused. 

Ih.  i».  Hawk  and  Ballard.    3  U.  C.  C.  P.  Rep,  241. 


XXIV.    Disqualificaiion-^Contract  with  Corporation — 12 
Vic.  ch.  81,  sec.  132,-16  Vic.  ch.  181,  sec.  25.  (a) 

The  defendant  was  elected  Alderman  for  a  ward  in  the  city 
of  Hamilton.  It  appeared  that  before  the  election  he  had  ten- 
dered for  some  painting  and  glazing  required  for  the  city 
hospital:  that  his  tender  was  accepted,  and  that  he  had  com- 
pleted a  portion  of  the  work,  for  which  he  hdd  not  been  paid. 
A  written  contract  had  been  drawn  up  by  the  city  solicitor* 
but  not  signed  by  defendant ;  and  he  swore  that  Defore  the! 
election  he  informed  the  Mayor  that  he  did  not  intend  to  go. 
on  with  the  work. 

Held,  (reversing  the  judgment  in  Chambers)  that  the  de- 
fendant waw  disqualified,  as  a  contractor  with  the  corporation: 
that  it  was  immaterial  whether  the  contract  would  be  binding 
on  the  corporation  or  not,  and  that  his  disclaimer  could  hare' 
no  effect. 

Regina  ej^:.  rel.  Mqore  v.  Miller.     11  U.  C.  B.  R.  Rep.  465. 


(a)  Th«  quesiioii  of  dUqualificaiioa  ibr  corijorato  office  by  reaaoa  of  the  can. 
didaie  bouijf  Riigajjcd  m  any  coiitrapl,  or  even  a  partner  in  any  incorporeied 
couipajiy  ha«  been  of  laie  frequently  before  the  Courts;  and  the  law  apparenUv 
1*  pioilucuvc  of  some  haidship,  and  of  uaconteraplatcd  results  in  the  exclufliou 


'  ^^  Journal,  68)  seem  to  be  of  this  nature.  In  the  Bill  lo  amend  the  Muni- 
cii»l  Corporation  Acta,  introduced  by  the  Hon.  J.  HiUyard  Cameron,  and  now 
before  the  Legt^lature  (which  conterapUiles  an  entire  repeal  and  partial  re.en* 
actment  with  alterations  of  the  Corporation  Acta)  there  is  in  this  particular  noma 
amendment.  For  ilic  office  of  Alderman  or  CounciUor,  i\  is  proposed  that  no 
person  shall  be  disquahfied,  by  reason  of  his  being  a  proprietor  or  shareholder 
m  any  Incorporated  Company,  which  shall  have  any  contract  or  aaraement  with 
any  County,  Township,  Ac.  And  the  word  "coniiact"  ia  defiiied  as  not  to 
extend  to  any  lease,  sale,  or  purchase  of  any  Lands,  Ac,  or  to  any  contraot 
for  such  lease,  sale,  or  purchase,  or  for  the  loan  of  money,  or  lo  any  urreement 
for  the  loajt  of  money  only,  but  any  Aldcmum  or  Councillor  having  any  intcreat 
m  such  matter,  shall  not  vote  at  any  meeting  of  the  Munidpal  Cc»rnimden 
lipy  queition  arising  upon  such  natter. 
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tlicir  present  remuaeration,  and  that  a  petition  to 
til':  Legislature  -wag  !ii;r('?d  1o,  signed  and  trans- 
milled  to  Quetcc  for  pre^efltalion,  and  wr  believe 
a  similar  course  lias  been  adopted  iti  otiier  countiesi 
Till'  pelilii.ri  is  veiy  prfijuTly  ccmfinfd  lo  llie  state- 
ments tliat  since  !lie  J^irifTof  Fees  pajiiblc  M  them 
wa.-  fixed,  many  duties  have   been   imposed  for 
v."liieii  no  re mu deration  lias  been  provided, — that  ill 
other  ca?0.«  Bailiirs  an'  ri-iinired  to  perform  services 
for  fees  that  do  not  conipensale  for  the  time  repent,' — 
lid  tha;  owing  tn  the  inerea>L'il  exjieii-o  of  living, 
leir  present  allowance  falls  sliort  of  nproper  remn- 
enilion  for  worli  done. 
The  amended  Tatiif  proposed  is  as  follows  ; — 


I       ,  -         l^J^-SSl<g'^■fe*^.'fiS■u«^:S■;mc■..t^;  in 


Service  of  Summons  or  otliur  Pro---  d.s.  il.s 

fi'odinir.  i-xceptin:.'-   Siil)pirn»,  (>ii 

pnch  pf-rsnn, 0     60     9;i     01     3 

.Vrvice  of  Siibpcrin  on  eai-li  wiine=<.  0  6,0  6,0  6,0  6 
For  taking  Coufe^iuJi  of  Jini^'mc;il.O  60  9;l  o!l  " 
Making  f:.cliAfn.1avit  of  m.- 

SiimnKins ;i     0 

1  f" rein !r  p very  U'nriant,  Exoculiui 

or  Attaeliment.  agiiioiit  Ihe  Goath 

or  Body '■ 

ir  every  mile  iitcctsarily  travel Ii.'<lj 

from  lli,i  Clerk's  OfBtu,  lo  Bcrvci 

Siimmoiis   or   Sutiiiona,  or   otln^r 

riper :  or  lot  thi-  purpose  of  lei  y- 

in"-  on  Evrcotinn  or  Allnrfimeiil. 

Ci      a    1    II  Hoa.lnndBrM-i!  Tolls 
■   ■  Il:iilifla,  iii   liiakiiig 

0     oil     0 
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review  impartially  this  proposed  increase. — The 
fourth  item  is  uncertain ;  the  affidavit  is  commonly 
drawn  by  the  Clerk,  iind  if  llie  fee  of  Is.  is  for 
attending  to  swear,  merely,  it  is  too  much.  We 
would  alter  it  thus — "  Attending  to  swear  to  each 
affidavit  of  service  of  summons  or  otiier  paper  re- 
quiring service,  3d."  The  eleventh  item  is  vague, 
but  to  the  charge  we  do  not  object.  We  think  it 
should  be  thus  :  ''Every  notiee  of  sale  (not  exceed- 
ing three)  under  attachment  or  execution,  Is.  each." 
As  to  the  twelflh  item,  5  j)er  cent.,  we  are  obliged 
to  say,  it  is  in  our  opinion  too  much,  considering 
the  nature  of  the  Court,  but  we  would  not  think  3  J 
per  cent,  too  large  :  such  per  centage  not  to  apply 
to  any  overplus.  The  allowance  for  attendance  in 
Court  seems  reasonable :  indeed,  the  whole  trouble 
of  preparing  the  Court  room,  lighting  fii'cs,  &c., 
falls  on  the  BailifT, 

The  fourteenth  item  is  objectionable — the  oath  to 
witness  is  administered  by  the  Clerk  ; — and  instead 
of  it,  we  would  insert — "Calling  on  each  cause, 
3d."  In  respect  to  the  last  item,  an  allowance  for 
returns  should  be  made,  as  in  the  case  of  clerks,  to 
which  we  referred  in  the  last  number;  but  in  either 
position,  we  think  a  fee  of  los.  would  compensate 
the  ollieer.  This  last  item  and  the  attendance  in 
court  to  be  paid  by  the  Clerk  to  the  Baililf  out  of 
the  fee  fund,  and  it  should  be  so  provided  for  in  the 
tariff. 

The  claims  advanced  by  Bailiffs  are  strong :  we 
give  an  extract  from  a  letter  sent  for  publication  by 
Mr.  Charles  Cockburn,  one  of  the  bailiffs  for  Lincoln 
and  Welland;  it  will  speak  for  itself: — 

"  There  are  very  good  reasons  why  Division  Court  Bailiffs' 
fees  should  be  raised  to  Bomethiiiu^  nearer  a  remuneratiii^ir 
point  than  ihey  are  at  present ;  and  in  the  first  place  I  would 
caii  attention  to  the  fact  that,  since  tho  present  tarilf  was 
adopted,  ihe  various  articles  of  cousuuiption  have  raised  to  a 
price  really  enormous  when  compared  with  the  pi  ices  at  that 
time.*  For  in&tance,  in  this  part  of  the  coujitrv  iu  1850-51, 
&c.,  w^e  paid  but  from  10s.  to  12s.  6d.  percwt.  lor  flour — now 
we  have  to  pay  from  27s.  6d.  to  30s.  for  100  lbs. ;  meats  of 
various  kinds  from  2d.  to  4d.,  now  from  5tL  to  lOil.  per  lb.  ; 
butter  from  bd.  to  T.^il.,  now  from  Is.  to  Is.  3d.  per  lb. ;  pota- 
toes from  Is.  to  2s.  per  bus.,  now  from  2s.  6d.  to  53. ;  hay  408. 
per  ton,  now  100s. ;  oats  from  Is.  to  Is.  3d.,  now  from  2s.  6d. 
to  3s. ;  and  a' most  every  article  required  for  food,  either  for 
man  oi  boast,  has  raised  in  proportion.  To  meet  this  change, 
mechanics'  and  day-labourers'  wajres  have  raiseil,  and  the 
salaries  of  various  public  officers  i*ave  also  advanced  ;  and 
surely  bail  ills  of  Diviaion  Couits,  whose  duties  are  both  labo- 
rious and  re.-sponsible,  should  have  tlie  same  consideration  in 
their  behalt",  to  enable  them  to  meet  the  increased  demands 
upon  them  lor  the  support  of  themselves  and  families,  and 
tlie  expense  ol  kec?pijii^  their  horses,  &c.  In  the  next  place, 
the  fees  allowed  nevur  were  suthcient  to  properly  remunerate 
llie:ii.  For  in.stance,  if  a  summons  of  the  highest  denomina- 
tion has  U)  bii  bcrved,  say  20  miles  from  the  Cierk's  oflice, 
the  whole  fjc  ai lowed  is  7s.  8d,  which  is  all^that  is  made  for 
the  services  of  the  bailid  and  hoi  so  ;  deduct  for  feeding  his 
horse  and  his  own  dinner  tho  old  price,  Is.  lO^d,  and  what  is 
left  for  him?  5s.  9.^<1. !  But  if  he  should  fail  in  eflecting  a- 
service,  he  gets  nothin«r  at  an>  not  even  the  money  he  has 


actually  paid  out  of  his  own  pocket  for  expenses,  and  this  as 
many  limes  as  he  may  have  to  make  the  journey  for  the  same 
purpose  ;  ami  in  the  case  of  an  execution,  if  no  goods  is  found, 
tho  Bailid  must  spend  his  time,  use  his  horse,  pay  his  ex- 
penses, and  get  nothing  in  return, — as  often  as  the  plaintiff 
sees  lit  to  require  him  to  do  so :  in  the  Superior  Courts  a  iiee 
is  allowed  on  all  Fi.  Fa.  returns,  but  not  ^o  to  Bailiffs  of  tha 
Division  Courts.  At  the  sitting  of  Court  the  Bailiff  is  required 
to  be  present,  to  act  as  a  peace-officer,  attend  to  the  swearing 
of  witnesses,  act  as  crier,  and  do  such  other  things  as  may  be 
riMjuired  of  him,  without  any  com|)ensatiou  whatever,  wnile 
in  all  other  Courts  a  reasonable  allowance  is  made  for  these 
>crvices,  respectively." 

Mr.  Coekburii  notes  also  certain  seryice  required 
of  Bailiffs  in  returning  and  swearing  to  service  of 
suniinons, — and  the  "lengthy  and  laborious  returns" 
required  of  Bailifl's  for  which  nothing  is  allowed, 
having  been  added  to  their  duties  since  the  present 
tariff  was  framed;  and  states  that  the  proposed 
tarifl*  would,  in  the  aggregate,  be  far  below  what 
is  allowed  to  constables  (from  whom  no  security  is 
required)  for  similar  duties. 

For  ourselves,  we  can  only  add  that  any  one  who 
has  read  the  D.  C.  Act  must  see  how  necessary  it 
is  that  persons  selected  to  fill  the  office  of  BailifT 
should  be  men  of  intelligence.  They  are  expected 
to  be  fully  acquainted  with  the  onerous  duties  they 
have  to  perform ;  and  when  we  consider  the  variety 
of  those  duties,  and  the  various  tricks  and  shifts  of 
dishonest  parties  to  elude  the  law,  the  responsibility 
under  w^hich  the  officer  lies  for  any  departure,  how- 
ever unintentional,  from  the  strict  line  of  his  duty, 
it  must  be  apparent  that  to  have  these  duties  under- 
taken and  well  performed,  provision  should  be 
made  for  fairly  remunerating  Bailiffs.  We  have  no 
hesitation  in  saying  that  they  are  not  properly  paid 
under  the  present  tariil'.  Large  security  is  required 
from  them  ;  they  are  tied  down  by  the  most  stringent 
enactments ;  they  are  subject  to  penalties  for  the 
slightest  omission  of  duty ;  and,  from  the  nature  of 
the  office,  there  must  ever  be  a  certain  amount  of 
labour  to  be  done,  which  is  entirely  unproductive. 
The  fair  way  is  to  look  at  the  tarifl^  as  a  whole,  and 
we  think  that  with  the  alterations  we  suggest,  the 
fees  under  it  will  not  exceed  a  just  remuneration. 


We  have  just  received  a  printed  copy  (or  rather 
a  part  copy,  for  several  pages  are  deficient)  of  a 
Bill  to  re-organize  the  jurisdiction  of  the  several 
Courts  of  , Common  Law  and  Equity  in  Upper 
Canada,  and  to  extend  their  jurisdiction.  We 
cannot  of  course  speak  of  the  measure  it  embraces 
as  a  whole,  the  copy  being  incomplete  :  our  remarks 
at  present,  therefore,  will  be  brief  and  necessarily 
confined  to  what  is  before  us, — expede  Herculum* 

The  very  preamble  is  incorrect  in  its  statement : 
first  in  this,  that  it  alleges  that  the  jurisdiction  of 
the  D.  C.'s  has  been  extended  to  the  full  limit  of 
the  former  jurisdiction  of  County  Courts,  whereas 
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such  ip  not  the  case,  as  a  comparison  of  the  Acts 
will  clearly  prove  ;  secondly  in  that  it  alleges  that 
suits  brought  in  the  County  Court  may  be  prose- 
cuted in  the  Superior  Courts  at  the  same  or  a  less 
expense  to  suitors  than  if  brought  in  the  County 
Court.  It  is  passing  strange  that  any  professional 
gentleman  could  venture  to  introduce  a  measure  on 
such  an  erroneous  statement.  If  indeed  all  the  law 
business  of  Upper  Canada  was  confined  to  the 
County  of  York,  there  might  be  a  colour  for  the 
assertion :  but  it  is  spread  over  the  country  from 
Sandwich  to  Lancaster, — Niagara  to  Simcoe, — 
and  for  business  in  the  Superior  Courts?,  a  double 
set  of  law  agents  is  necessary,  the  Country  Attor- 
ney and  his  Toronto  Agent :  on  this  ground  alone 
it  is  manifest  that  the  expense  of  conducting  actions 
in  the  Superior  Courts  must  be  greater.  Where 
are  motions  for  new  Trial,  motions  in  arrest  of 
Judgment,  and  other  Term  motions  in  the  Superior 
Courts  made?  Necessarily  at  Toronto,  wherever 
the  venue  may  be.  And  in  respect  to  the  period  of 
time  within  which  a  creditor  may  procure  judgment 
and  enforce  his  demand,  (in  other  counties  than  the 
County  ot  York),  the  County  Courts  ofler  the 
advantage  of  four  sittings  in  the  year,  whereas,  if 
forced  into  the  Superior  Courts,  the  plaintiff  has 
but  the  benefit  of  two  assize  courts  during  the  year 
in  either  of  which  to  bring  his  claim,  when  con- 
tested, before  a  jury.  True  it  is  that  under  the 
present  state  of  the  law  in  certain  cases,  suits  may 
be  brought  down  to  the  County  Court  sittings, 
under  a  writ  of  Trial,  but  this  Bill  proposing  to 
abolish  the  present  County  Courts,  by  its  operation 
MTOuld  render  such  a  proceeding  impossible.  Do 
not  time  and  convenience  enter  into  the  element 
of  expense,  and  can  it  be  said  that  suits  may  not 
with  less  loss  of  time  and  more  convenience  to 
suitors  be  wholly  disposed  of  in  the  locality  where 
the  parties  reside  than  partly  there  and  partly  in 
Toronto.  Again,  the  Judges  of  the  Superior  Courts 
are  not  now  able  at  all  times  to  get  through  their 
assize  business,  but  are  obliged  to  make  remanets 
of  many  cases, — every  lawyer  knows  the  great 
expense  attending  this,  and  yet  additional  work,  it 
would  appear,  is  proposed  to  them.  The  present 
County  Courts,  to  which  the  people  are  accustomed, 
and  which  have  given  general  satisfaction,  are  now 
proposed  to  be  done  away  with  as  courts  of  original 
jurisdiction,  and  for  what  ?  not  to  meet  the  wish  of 
the  people,  but  th^  reverse  ;  nor  of  the  profession, 
generally,  for  we  have  heard  no  wish  expressed. 
We  cannot  conceive  whom  the  change  would  benefit, 
except  the  resident  lawyers  of  Toronto. 

The  greatest  English  lawyers  battled  for  years 
in  favor  of  a  decentralization  in  the  administration 
of  the  law,  and  with  many  conflicting  interests 
partially  succeeded.  All  legislation  in  the  present 
day  tends  the   same  way.     From  the   time  the 


Division  Court  system  was  introduced  by  Mr. 
Draper  (no  njean  lawyer),  and  a  belter  could  not 
be  devised,  it  has  been  gradually  enlarged  and 
improved,  until  at  length  it  has  been  brought  into 
something  like  a  perfect  shape  ;  and  now,  when  it 
is  in  good  working  order  and  giving  general  satis- 
faction, the  framer  of  this  Bill  comes  in  to  derange 
everything, — to  destroy  the  efficiency  of  the  D.  C.'s 
as  speedy  and  cheap  tribunals,  and  to  gorge  them 
with*a  certain  class  of  business  for  the  benefit  of 
the  few. 

The  1st  clause  of  the  Bill  erects  the  D.  C.'s  into 
County  Courts  :  the  2nd  gives  them  jurisdiction  a» 
between  partners.  At  present  the  Judges  are  kept 
constantly  occupied  to  prevent  business  in  the  D. 
C.'s  falling  into  arrear  :  they  could  not,  with  this 
additional  jurisdiction,  prevent  it.  Now  they  can 
generally  get  through  the  business  of  a  D.  C.  in  one 
day  ;  with  the  complicated  class  of  cases  that  would 
fall  under  the  provision  of  the  2nd  and  3rd  clausesi 
it  would  take  several  days  to  hold  a  Court,  and  the 
poor  suitor  pursuing  for  his  15s.  or  20s.  should  wait 
his  turn.  It  would  cost  them  in  time  more  than 
the  amount  of  their  demands  :  it  would  in  effect  be 
a  denial  of  justice  in  all  cases  for  small  demands* 
The  change  would  be  ruinous  to  D.  C's,  and  would 
be  sacrificing  the  rights  of  the  many  litigants  to 
bring  in  Replevin,  Ejectment  and  Partnership 
suits ;  or  to  gratify  the  morbid  fancy  that  may  look 
upon  simple  change  as  substantial  improvement. 

Apart  from  objections  to  the  principle  of  the  Bill, 
the  structure  of  it  is  singularly  imperfect.  Upon 
every  clause,  the  most  serious  questions  on  con- 
struction would  arise  :  indeed  we  are  led  to  think 
that  the  framer  cannot  have  made  himself  acquainted 
with  the  system  he  proposes  to  improve, — as  we 
think  to  subvert, — a  system  that  has  t^en  years 
and  thousands  of  pounds  to  build  up,  and  to  which 
the  greatest  talent  in  the  country  has  been  directed. 

The  Bill  contemplates  outlay  not  now  necessary  : 
and  also  provides  for  an  increased  payment  to 
deputy  Clerks  of  the  Crown  :  but  we  see  no  provi- 
sion respecting  the  rights  aiid  claims  of  Clerks  of 
the  Peace  and  Sheriff's.  But  it  is  really  useless  to 
pursue  the  Bill  in  the  shape  in  which  it  appears, 
only  four  out  of  nine  pages  being  printed  ;  should 
it  be  proceeded  with,  and  we  can  procure  the  rest 
of  the  Bill,  we  will  hereafter  review  it  at  length. 

It  is  most  singular  that  a  measure  involving  such 
important  and  wide-spread  interests,  no  less  than 
that  of  every  Division  Caurt  suitor  in  Upper  Canhda^ 
should  be  introduced  at  so  late  a  period  in  the  Session^ 
and  then  sent  before  the  covntry  only  half  printed. 

An  able  writer  has  said  that  when  the  fiction  of 
law, — that  Justice  could  only  reside  and  be  visited 
at  Westminster, — became  established,  the  local 
courts  were  overthrown,  and  parties  were  no  longer 
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able  to  get  their  controversies  decided  conveniently 
in  their  own  locality. — So  far  as  we  can  judge  this 
Bill  paves  the  way  for,  if  it  is  not  intended  to  intro- 
duce, the  wedge  in  favor  of  centralization, — a  prin- 
ciple long  since  abandoned  in  Upper  Canada  in 
respect  to  small  claims.  It  is  in  fact  an  attempt  to 
npset  the  legislation  of  past  years,  which  had 
resulted  in  a  system  well  established,  in  good 
•working  order,  and  a  boon  to  the  public,  for  the 
purpose  of  returning  to  the  exploded  plan. 


We  are  indebted  to  many  gentlemen  for  Reports 
of  cases  arising  in  the  County  and  Division  Courts. 
We  take,'  however,  the  liberty  of  suggesting  that 
it  would  be  beneficial  that  they  should  condense  as 
much  as  possible,  and  nothing  inserted  not  actually 
relevant  or  material  to  the  point  decided. — ^Wc 
prefer,  also,  such  cases  as  may  be  decided  on 
points  of  practice,  rather  than  on  General  Law,  in 
the  several  courts. 


We  learn  that  the  Governor-General  in  Council 
ha€i  directed  copies  of  the  Analytical  Index  to  the 
D.  C.  Acts,  Rules  and  Forms  prepared  by  Judge 
Gowan,  to  be  furnished  for  the  use  of  every  D.  C. 
officer  in  Upper  Canada.  A  similar  step  was 
taken  under  a  former  government,  and  with  decided 
advantage,  in  respect  to  the  Statutes  relating  to 
Justices  of  the  Peace,  -which  were  printed  in 
pamphlet  form  with  a  suitable  Index,  jmd  sent  to 
Magistrates  and  Coroners,  &c.  Officers  engaged 
in  the  administration  of  Law  should  have  all  the 
aids  to  acquire  information  which  the  Government 
can  give. 


Our  readers  will  find  in.  this  number  abbrevia- 
tions of  which  we  before  spoke: — ^D.C.  for  "Division 
Court,"  D.C.  Act  for  "  The  Upper  Canada  Division 
Courts  Act  of  1850,"  D.C.E.  Act  for  "  The  Upper 
Canada  Division  Courts  Extension  Act  for  1853," 
Co.  for  "County,"  Q.B.  for  "Queen's  Bench,"  C.P. 
for  "  Common  Pleas,"  Pit.  for  "  Plaintiff,"  Dft  for 
"Defendant,"  J.P.  for  "Justice  of  the  Peace." 

But  as  they  are  used  by  us  to  economise  space, 
officers  must  bear  in  mind  that  they  are  not  allow- 
able in  forms  required  for  use  ;  and  that  every  word 
must  be  written  in  full. 


We  have  inserted  the  communication  of  T.  C.  D. 
with  much  pleasure :  the  subject  is  of  much  im- 
portance, and  ably  written  and  condensed. 

Until  the  next  Term  in  England,  there  will  be  a 
dearth  of  Common  Law  notes  for  our  monthly 


Repertory;  they  will  be  resumed  with  the  coin'* 
mencement  of  Term. 

The  serial  article  on  the  Duties  of  Magistrates^ 
by  a  "  J.  P.,"  is  miavoidably  crowded  out  of  this 

number. 


C(D   ee«ia€j^i^<DtijDei!i€d. 


J. — We  a^ec  with  you  m  thinking  that  it  is  not  abaolntely  neeetsarythfttthe 
Clerk  should  he  per'M>i)aIly  present  to  receive  a  delivery  of  cumbrous  gooda, 
seized  uiuler  atiochinent.  He  can.  when  the  good«  lie  at  an  inconvenient 
distance,  authori!«e  an  ai^eut  to  net  t'or  hnn.  *'  'Hie  compass  of  a  vessel,  tiller 
of  a  h<Mit.  Ac,  may  veiy  conveniently  be  used  a^  symlx)Is  of  delivery,  a  part 
for  the  whole.  Oar  renuirks  on  imge  22  of  thiK  Journal  were  general,  and  ou 
the  MipiK).4lion  nf  a  case  where  ihc  Clerk  couM  attend  conveniently. 

A  Village  Clere. — It  i«  a  rule  which  is  Qi«tia11y  acted  on  by  pertodicals  not 
to  notice  miy  anoiiyiMoun  ciMnniunicniioiiM,  which  rule,  tor  obvious  reasons,  wo 
huvc  mifipted.  AVe  arc  tliertfore  obliged,  acting  ou.  this  principle,  lo  decline 
notice  of  your  letter  in  this  instance. 

S.  C.  P. — We  are  i»bli!?cd  by  your  letter  and  its  t^iirgestions,  and  the  spirit  in 
which  your  rcnmtk.s  linvr  been  written  :  but  you  should  bear  m  mind  the  diili- 
culiies  under  which  a  work  like  the  present  is  originated,  and  that  it  is  niore 
easy,  baviiitr  r^laMi-licd  a  fduudation,  ihercoi)  to  raise  a  Kupcrplructure.  than  to 
erect  a  jtchhI!)  fdifu-e  at  once.  Oiir  bc*t  effort*  are  directed  to  ensure  tlie 
gmndl  Utility  and  accuracy  of  the  work:  were  it  confined  to  benefit  auyoiw 
class,  wc  uppreliend  it  would  be  prophetic  of  a  temporary  existence. 

DIVISION    COU  RTS. 

{Reports  in  relation  to) 

■ 

U.    C.    SUPERIOR   COURTS. 

Kenneth  Finlayson  v.  Felton  Howard. 

Statement  of  vmue — Division  Court — TnterjJfnder^— Proceedings  afttr  interflemi^ 
9ummon»—l3  if  14  Vie.  eh,  63,  *ec.  39  &  sec.  102,  a$  atnended  fry  16  Fie.  <m.  1T7| 
sec.  1. 

A  liad  claimed  certain  steers  seized  nnder  an  attachment  from  the  nrvisicMi 
C(»urt  aia^iiist  one  F\  The  liuiliflTwho  s»^ized  obtained  a  summons  to  detefi* 
niiuf  such  claim,  which  was  h»-ard  ou  the  2Jih  of  Ji.iu-.  1853;  and  on  llic  8tb 
of  .Tuly,  1863.  an  order  was  made  by  the  judge  of  the  Division  Court  deciduig 
agaitikt  A.  's  claim.    A.  then  tirought  tre<iixi»4  against  the  bailifT. 

Hdd,  that  the  regularity  of  the  proccedingn  on  the  interpleader  summons  could 
not  l>c  enquired  into,  and  that  all  proceedings  in  ibis  action  since  the  issaiii^ 
of  such  sunanons  must  be  stayed. 

[CniJassa.] 

Trespass  for  seizing  the  plaintiff's  ^oods.  The  defendant 
obtained  a  summons  to  set  aside  the  interlocutory  iudgmenti 
or  notice  ot  assessment  and  all  subsequent  proceedings^  and 
to  quash  this  action,  as  contrar)'  to  13  &  14  Vic.  ch.  53,  sees. 
70  and  102,  and  16  Vic,  ch.  177,  sec.  7;  and  that  the  plaintiff 
should  pay  all  costs  subsequent  to  the  signing  interlocutory 
or  notice  of  assessment,  on  grounds  disclosed  in  affidavits  and 
papers  filed  ; — or  to  set  aside  interlocutory  judgment  and  sub- 
sequent proceedings,  with  costs,  because  me  venue  was 
<<  United  Counties  of  £s.sex  and  Lambton,"  instead  of  one  of 
the  said  counties,  naming  it ;  or  for  want  of  incipitur  of  roll ; 
or  whv  the  uotice  of  assessment  should  not  be  set  aside  as 
servea  too  late. 

The  facts  of  the  case  are  stated  in  the  judgm^it. 

Draper,  J. — There  is  nothing  in  the  objection  about  the 
venue,  and  the  papers  shew  a  sufficient  signing  of  interlocu- 
tory judgment  on  the  18th  of  October,  1853.  There  is  an 
affidavit  rendering  it  unnecessary  to  take  notice  of  the  latter 
part  of  the  application,  unless,  indeed,  to  discharge  it  wi^ 
coi>ts,  for  according  to  that  affidavit  it  never  should  have  bees 
made ;  and  the  summons  was  obtained  after  the  Sandwich 
assizes  wlere  over,  and  when  the  notice  ooold  not  be  acted 
upon. 

The  first  part  of  the  application,  therefore^  alone  remains* 
It  consists  substantially  ot  two  parts — Firstly :  To  set  aside 
interlocutory  judgment,  or  notice  of  assessment^  and  all  sub- 
i  sequent  proc^^ings.    Secondly,  to  quash  fhe  action.  - 
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It  seems  by  the  copy  of  interlocutory  judgment  put  in,  that 
the  declaration  was  nied  on  the  28th  of  May,  1853. 

The  plaintiff  was  owner  of  a  yoke  of  steers  in  January  last. 
The  defendant  was  bailiflf  of  the  sixth  Division  Court,  and  as 
such,  under  an  attachment  from  the  court,  directing  him  to 
seize  the  goods,  &c.,  of  John  Finlayson  (dated  the  21st  of 
January,  1853),  seized  these  steers,  which  were  appraised  on 
the  saine  day  at  £9.     The  date  of  sale  is  not  shewn ;  but  it 
appears  that  there  is  a  charge  for  keeping  the  steers  lt>r  six- 
teen days,  so  that  they  were  probably  sold  not  much  later 
than  the  8th  of  February.     One  John  McDonald  was  plaintiti' 
in  the  division  court  suit  against  John  Finlayson,  and  he  re- 
covered judgment  on  the  S&th  of  June,  1853,  for  £8  and  costs. 
On  the  4th  of  June,  1863,  the  plaintiff  filed  particulars  of  a 
claim  in  the  sixth  division  court,  for  these  steers. — ^These 
particulars  of  claim  are  entitled  in  this  cause,  instead  of  tliat 
in  the  division  court,  and  are  signed  by  his  attorney.     When 
the  claim  itself  was  made  is  not  shewn,  but  a  copy  of  the 
summons  served  on  the  now  plaintiff  is  put  in,  which  shews 
that  it  was  made  before  the  28th  of  March,  1853,  which  is 
the  date  of  the  summons.     A  notice  bearing  the  same  date  is 
served  on  John  McDonald,  and  in  both  the  24th  of  June,  1853, 
is  appointed  to  hear  and  adjudicate  on  the  claim.     On  the  8th 
of  July,  1853,^n  order  is  made  by  the  judge  of  the  division 
court,  amending  the  particulars  of  claim  filed,  by  entitling 
them  in  this  cause  in  the  division  court ;  determining  that  the 
oxen  seized  were  not  the  property  of  John  Finlayson  ;  order- 
ing tlie  claimant  to  recover  the  proceeds  of  the  sale  (which 
therefore  must  have  been  on  the  attachment,  not  the  execu- 
tion, as  Mr.   Davis's  affidavit  states  less  the  expenses  for 
keeping;  forbidding  proceedings  against  the  clerk  or  bailiff ; 
and  directing  each  party  to  bear  his  own  costs  of  the  inter- 
pleader.    It  is  admitted  that  the  plaintiff  appeared  to  this 
interpleader  by  attorney ;  and  this  action  hacf  at  that  time 
proceeded  as  far  as  declaration  being  filed.     But  it  is  sworn 
by  the  plaintiff's  attorney  that  though  the  case  was  fully  heard 
on  the  return  of  the  interpleader  summons  (which  was  on  tht^ 
24th  of  June,  1853),  no  judgment  was  then  given,  nor  was 
any  subsequent  day  appointed  for  giving  judgment,  according 
to  13  &  14  Vic.  ch.  53,  sec.  39 ;  and  it  is  therefore  objected 
that  there  has  not  been  a  legal  or  binding  decision  of  the 
matter,  and  so  that  the  plaintill  may  proceed  in  his  action  ; 
while  the  defendant  contends,  that  under  section  102  of  that 
act,  as  amended  by  16  Vic.  ch.  177,  sec.  7,  he  is  entitled  to 
fiucceed  in  setting  aside  all  proceedings  had  since  the  judge's 
order  on  the  interpleader  summons  ;  and  to  (juask  the  pro- 
ceedings in  the  action. 

There  is  this  curious  feature  in  the  case.  The  16  Vic.  ch. 
4.77,  is  to  take  effect  on  the  1st  of  July,  1853.  The  judgment 
On  the  interpleader  summons  is* dated  on  the  8th  of  July,  and 
is  clearly  founded  on  the  13th  8^  14th  Vic.  ch.  53,  sec.  102. 
I  do  not  however  think  that  so  far  as  this  case  is  concerned  it 
makes  any  difference.  The  first  enactment,  though  varied 
by  the  second,  is  not  repealed,  and  so  proceedings  commenced 
under  the  one  may  be  carried  on  and  completed  under  the 
other.  It  is  material  to  consider  that  both  statutes  provide  lor 
the  issue  of  the  interpleader  summons  on  the  application  of 
the  officer  charged  with  execution  of  the  process  under  which 
the  goods  claimed  were  seized,  and  therefore  that  probably 
the  only  claim  originally  made  was  made  by  the  bailiff 
seizing — ^the  now  defendant — who  may  apply  eitner  before  or 
after  me  action  brought  against  him  for  such  interpleader. 
The  sQmmona  addressed  to  the  plaintiff  requires  him  to  put  in 
particulars  of  his  claim,  which  are  before  me,  and  then  the 
judge  of  the  division  court  has  to  adjudicate.  On  the  face  of 
nis  adjudication  there  is  nothing  but  what  he  had  authority  to 
doy  aad  I  do  not  feel  at  liberty  to  enquire,  on  this  application, 
into  the  regularity  or  mode  of  the  proceedings  tnemselves 
which  end  in  this  adjudication.  If  the  plaintiff'  is  advised  that 
the  adjudication  is  void,  or  even  voidable^  on  the  grounds 
suggested,  he  can  raise  the  question  hereafter  in  term>  by 
moving  to  quash  my  order  for  staying  proceedings. 


But  it  does  not  appear  to  me  that  I  should  treat  it  as  yoid,' 
or  even  as  voidable  on  the  grounds  suggested.  Certainly  there  ' 
may  be  great  hardship,  as  was  suggested,  in  a  man  having^ 
his  property  seized  to  satisfy  an  execution  against  a  stranger, 
and  sold  as  perishable,  without  his  having  any  remedy  against 
the  party  who  seizes  and  seMs,  except  for  the  price  which  the 
property  brought  at  such  sale,  and  be  left  for  the  recovery  of 
damagfjs  to  sue  the  plaintiff  who  issued  the  writ,  who  may  bo 
living  in  another  part  of  the  province,  or  even  out  of  it,  and 
who  may  bo  wortn  nothing;  and  the  hnrdship  is  greater  when 
such  seizuro  and  j-ale  is  on  attachment,  wtien  possibly  the 
plaintiff  suing  it  out  muy  fail  in  maintaining  his  suit ;  and 
when  the  property  is  not  to  be  restored,  even  though  the  de- 
fendant against  whom  the  suit  is  brought  should  promptly 
come  in  and  defend — for  the  only  section  I  see  providing  for 
a  restoration  is  section  77  of  13  &  14  Vic.  en.  53,  which 
authorises  it  only  on  a  bond,  with  good  and  sufficient  sureties, 
wiih  condition  that  the  debtor  (qiUBre,  defendant)  shall,  in  the. 
event  of  the  claim  being  proved,  and  judgment  being  recovered, 
thereon,  pay  the  same,  or  the  value  of  the  property  seized,  or 
produce  such  property  whenever  required  to  satis^'  the  judg- 
ment. This  provision  certainly  would  be  of  no  help  to  the 
present  plaintiff,  whose  only  mode  of  gettinix  relief  would 
apparently  be  by  at  once  replevying  the  g/fxis  out  of  the 
bailiff's  hands,  a  remedy  which  ^crAajp«  would  not  be  stayed' 
by  an  order  under  sec.  102  of  this  act,  or  sec.  7  of  16  Vic.  ch. 
177. 

As  to  the  defendant  in  the  division  court  suit,  whose  pro- 
perty IS  seized  under  an  attachment,  that  writ  seems  to  oper-* 
ate  very  much  like  an  execution  before  iudgment.  If  a. 
plaintiff  makes  the  affidavit  necessar}'  for  getting  out  the 
attachment,  the  defendant  can  only  get  his  goods  back  by 
giving  a  bond,  as  already  referred  to  ;  and  then  the  plaintiff, 
although  he  may  not  have  a  reasonable  or  probable  cause  for 
suing  out  the  attachment,  may  get  either  the  goods  which  are 
seized  helc,  or  sold  if  perishable,  or  a  sufficient  bond  securing 
his  debt,  before  he  even  issues  a  summons  to  his  alleged 
debtor  to  appear ;  and  thoi^gh  the  defendant  should  appear, 
the  plaintiff  has  the  security,  and  is  subject  to  no  penaJty  by. 
the  statute  except  the  loss  of  costs,  though  of  course  an  action 
would  lie  against  him  for  malicious>ly  suing  out  the  attach- 
ment without  reasonable  or  probable  cause.  The  remedy  is 
at  least  equally  advantageous  with  that  in  the  Superior  Courts, 
who  have  power  to  issue  writs  to  arrest  to  person,  .nnd  in 
which,  when  attachments  are  sued  out,  the  defendant  may 
relieve  his  goods,  as  he  may  his  person,  by  putting  in  special 
bail.  However  this  is  only  a  consideration  for  the  legislature, 
and  inapplicable  to  the  present  case. 

The  summons  in  this  case  certainly' does  not  in  terms  ask* 
the  relief  the  statute  authorises  to  be  given  to  thebailiff  or  the- 
clerk.  It  asks  to  qtiash,  instead  of  to  stay^  proceedings  in 
the  action.  1  think,  however,  that  I  may  make  the  order  in 
the  form  authorised  by  the  statute,  particularly  as  no  objection 
was  urged  on  this  particular  point.  It  will  of  course  be  open 
to  the  plaintiff  to  make  this  a  ground  of  objection  to  the  order,* 
if  he  so  desires. 


[The  question  in  this  action  as  to  the  validity  of  the  County 
Judge's  order  appears  to  have  been  raised  before  the  new 
Rules  came  into  force.  The  53rd  Rule  provides  that  an 
Interpleader  claim  may  by  consent  be  tried,  although  certain' 
requisites  as  to  service,  giving  particulars,  &c.,  are  not  com- 
plied with.  The  regularity  of  the  proceeding  which  ended 
in  the  adjudication— order  made  by  the  County  Judge,  was 
not  enquired  into  by  Mr.  Justice  Draper,  as  the  adjudi- 
cation upon  the  face  of  it  appeared  to  have  been  made  with 
aathority.    There  is  abimdant  authority  to  shew  that  this  is 
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the  position  assumed  by  the  Superior  Courts  in  England  in 
reference  to  the  Connty  Courts.  But  it  seems  to  us  that  there 
was  some  irregulatity  in  the  proceed in<r  in  the  D.  C.  There 
can  be  no  doubt  that  the  determination  of  the  D.  C.  Jiidire  on 
an  Interpleader  is  a  judicial  act,  and  fucIi  deci»<ion  hIiouKI 
therefore  have  been  openly  pronounced  in  court  (see  j«ec.  39, 
D.  C.  Act,)  or  if  postponed  till  a  Piibseqiunit  (!aytx)l»e  namtMl, 
(see  latter  part  of  same  Fpction)  haw  bot»n  trnnsiuitted  in 
writing  to  the  clerk,  when  lK)th  parti»^s  could  havo  an  op;>nr- 
tunity  to  be  present.  How,  otherwise,  cou'd  parties  bo  able  to 
comply  with  the  r;»fndations,  m  movinir  f'>r  a  new  trial,  or  ho 
informed  directly  or  inferentially  of  tho  judjiraont  rendered  ? 
As  a  general  rule,  the  County  Judire  ceaj»es,  ftir  the  purpose 
of  a  final  adjudication,  to  be  Judje  of  the  D.  C.  for  which  he 
acts  for  the  time  being  when  its  sittin^^s  are  concluded,  and 
cannot  afterwards,  even  on  the  same  day,  alter  a  judgment 
given  in  Court. 

A  third  party,  whose  goob  have  been  illejrally  seized,  has 
undoubtedly  a  remedy  by  replevin ;  and  the  learned  Judire 
seems  inclined  to  the  opinion  that  an  interpleader  order,  under 
the  D.C.E.  Act,  a  7,  would  not  have  tl.e  same  effect  in  replevin 
suits  as  in  ordinary  actions  of  trespass  or  the  like.  No  Fuch 
question  has  as  yet  arisen  under  the  English  County  Court  Act 
(the  Enactment  and  the  Rules  m  de  under  it,  are  much  the 
same  as  in  the  D.  C's),  all  the  cases  hitherto  reported  having 
been  on  ordinary  actions  of  trespass.  The  words  of  the  section 
are,  if  any  claim  shall  be  made  to,  &c.,  goods  seized,  &c.,  by 
any  person  not  being  a  party  against  whom  such  proceeding 
(meaning  execution  or  attachment)  has  issued,  the  Clerk, 
on  application  of  the  officer,  &c.,  shall  issue  a  summons  calK 
ing  before  the  Court,  &c.,  the  creditor  and  the  claimant,  and 
thereupon  any  action  whi(^h  shall  have  been  brought  in  any 
of  Her  Majesty's  Superior  Courls,  &c.,  "in  respect  to  such 
claim  shall  be  stayed,"  &c.,  and  the  Judge  is  to  adjudicate 
upon  the  claim,  "and  make  su^h  order  between  the  parties 
in  respect  thereof,"  &c.,  as  to  him  shall  seem  fit,  and  "such 
order  shall  be  final  and  conclusive  between  the  parties." — 
Kow  the  parties  to  an  Interpleader  are  the  officer,  the  creditor 
and  the  claimant.  It  would  certainly  seem  that  the  langu<ige 
here  used  would  include  an  action  of  Replevin, — ^but  a^  the 
clause  speaks  of  any  action  in  the  Superior  Courts,  or  "  in  any 
local  or  Inferior  Court,"  and  as  actions  of  Replevin  cannot  be 
brought  in  the  Inferior  Courts,  e.g.  the  Division  Courts,  it 
may  turn  out  that  such  actions  would  not  be  stayed.  But  the 
object  of  the  clause  was  to  protect  officers  against  actions 
when  a  claimant  had  an  opportunity  given  of  making  good 
his  claim  under  the  summaiy  proceeding  poiiited  out  in  this 
clause ;  and  in  principle  the  action  of  Replevin  is  not  sub- 
otantially  different  from  the  action  of  Trespass.  To  hold  that 
it  was  for  the  purposes  of  a  stay  under  the  7  se  ^tion  of  the  D. 
C.  E.  Act,  would  be  to  do  away  with  the  main  benefits  of  the 
clause. — £d.  L.  J.} 


(Seventh  D.  C.  Essex  and  Lambton.— A.  Chewitt,  Judge.) 

Trerace  rs,  Covington.  J  17th  April, 


i 


1853. 


Mo  WATT  rs.  CoVINfJTDN. 

Attachment. 
In  these  cases  attachments  were  sued  oat,  in  the  former  on 


the  16th  FebruSiry,  in  the  latter  on  the  11th  April,  1853.  The 
summonses  issued  thereon  were  persona  11  jr  served,  and  at  the 
liearing  the  plhintiffin  each  case  proved  his  debt  to  the  satii- 
faction  of  the  Jud^e. 

The  fol!o\vi nor  objections  were,  amongst  others,  taken  and 

thereupon  decided  by  the  Judge  : 

1-t.  TImt  the  dpfi*n«!ant  was  a  resident  in  a  foreign  country, 
and  could  not,  therefore,  be  sued  here. 

*-l  id.  Tliat  in  lS»»  ^'coid  c^ne  tlier*^  was  no  ^r/wa/ leiznre, 
'  wliic^i  was  ur^ed  :i*<  n»*c(>f«s:iry,  although  a  seizure  under  the 
.  tirst  atlachmeiil  had  be«»n  madf. 

Hrd.  That  t'le  nfTidavits  for  attachment  were  insufficient, 
not  bei.ii;  conformable  to  the  language  used  in  the  ststote. 

4th.  That  the  property  st^ized  was  never  actually  delivered 
over  to  the  Clerk. 

His  Hovon  srrid,  in  snh^tance,  to  th**  first  objection :  T  think 
a  non-re.«ident  can  be  sued  hers  where  summons  can  be  per- 
H}nally  served,  no  matter  where  debt  was  contracted. 

2tid.  A  seizure  was  made  by  the  Bailiff  on  a  boat,  &e.t 

under  the  first  attachment,  and  the  same  delii^^d  in  charyre 

'  by  pnttinir  the  boat  tackle  and  apparel  in  the  hamls  of  a  proper 

person,  and  there  was  no  necessity  fur  an  actual  seiznre  under 

the  attachment  in  the  second  case. 

3rd.  Tlie  affidavits  for  attachment  are  insufTicient,  (he 
words  u*5pd,  **  absents  himself,"  are  not  equivalent  to  the 
word  "  ab*5Cond ;"  and  indeed  it  may  be  a  question  whether 
any  equivalent  words  will  satisfy  the  statute,  and  if  it  is  noi 
!  abso'utely  nece.^sary,  in  such  a  proceeding,  to  loUow  the  exact 
words  prescribed  by  the  Act. 

4th.  In  many  instances,  combfous  goods  at  a  .distance 
cannot  be  delivered  to  the  Clerk. 

This  was  such  a  case,  and  the  person  to  whom  the  baili/T 
gave  the  boat  in  charge  holds  it  for  the  clerk  as  well  as  foi  the 
bailiff:  the  boat  seized  was  frozen  in  the  ice  at  the  River 
Salle,  30  miles  or  more  from  the  clerk's  otiice,  and  difiicQlt 
to  get  at. 

The  2nd,  3rd  and  4th  objections  sll  bans  together,  and 
depend  on  the  affidavit  on  witich  attachment  issued  :  if  it  was 
lielective,  the  seizure  and  delivery  of  goods  to  the  clerk  would 
be  unsupported,  snd  like  the  bond  given  to  obtain  possession 
ofthegooils,  would  be  liable  to  an  application  to  set  ttiem 
aside,  or  (in  case  of  the  l)ond)  to  be  delivered  np  to  Iw  can* 
celled  ;  thongh  set  tins;  aside  proceedings  is  not  mentioned  in 
the  statute,  quashing  and  vacating  are.  The  judgment  in  this 
case  i^  given  on  the  personal  service,  and  is  independant  of 
any  aid  from  the  attachment  proceedings. 

Tho  pits  are  deprived  of  costs  in  both  cases,  there  being  no 
reasonable  or  probab'e  grounds  for  taking  such  attachment 
proceedings  agaiuM  defendant,  he  never  having  had  a  ph 
of  abode,  ti.ide  or  dealing,  &c.,  in  this  province. — The  U 
of  all  cost*  is  apparently  here  the  only  penalty  for  wan*  of 
probable  cause.  If  the  aliidavit,  :ittachment  and  proceedings, 
are  otherwise  sufllcienMy  valid  in  the  face  of  them,  the  goods 
arized  and  held  are  liable  to  the  execution  for  the  debt  only. 
Where  attachment  proceedings  are  void  or  voidable,  in  addi- 
tion to  the  loss  of  ro«ts,  the  bond,  when  given,  may  be  ordered 
to.be  delivered  up  to  be  cancelled,  which  deprives  pit.  of  hij« 
remetly  for  return  of  goods,  and  so  defeats  his  judgment 
execution,  which  may  stand,  if  warranted  by  the  usual  connce 
of  practice,  either  under  personal  service,  or  service  under 
24tli  sec.  under  £2  substituted  for  personal  service,  which  is 
rather  more  stringent  than  the  substituted  service  allowed  after 
attachment  issued. 

Judgment  fur  pit.  in  each  case,  without  costs. 
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MONTHLY   REPERTORY. 

Notes  ot  English  Cases. 


COMMON    LAW. 

b.B.  Price  &  Another  v.  Barker.    Jan.  19  &  Feb.  22. 

Bond-^Prindpal  ^  Surety —Rdtast  of pHndpal-^hiabUity 

of  surely* 

A.  &  B.  enteted  into  a  joint  ahd  several  bond,  B.  being 
enrety  for  A.  Alter  the  accruing  of  the  cause  of  action,  the 
obligees,  without  lh6  privity  or  cottsent  of  B.,  release  A.  from 
'  his  liability,  with  a  proviso  that  su<ih  release  shall  not  extend 
to  release  any  other  party  to  the  said  bond.  Upon  an  action 
brought  against  B.  upon  the  bond, 

Hddy  That  B.  was  not  discharged  from  his  liability  by 
virtue  of  such  release  to  A.,  it  operating  merely  as  a  covenant 
not  to  sue. 


Q.B.  Carew  9.  PuLLRN.  April  18. 

BiU  of  Exchange — Indorsee  cLgmnst  Tndorser — TVwe  given 
to  drawer  and  acceptor — Effect  of  promise  by  indoreer 
after  action  bromght. 

A  promise  made  by  the  defendant,  tlie  indorser  of  a  bill  of 
exchange,  to  the  plaintiff,  his  indorsee,  that  he  will  pay  the 
bill,  after  time  has  been  given  to  the  acceptor  and  drawer, 
will  not  support  an  action  Upon  it  when  such  promise  is  made 
after  action  brought. 


9 


Q.B. 


Richardson  v.  Martyr.      April  18, 18S5. 

Primissory  nde^Conditional  indorsement. 

An  instrument  in  t\e  form  (f  a  promissory  note  toas 
indorsed  toitk  a  memorandlum,  "In  event  of  my  (the  payee^s) 
ieath,  the  within  mentioned  amoVtnt  is  not  to  be  demanded 
9f  the  makerf  but  the  same  is  to  remain  at  interest  and 
ultimately  to  be  divided  among  the  children  of  Mrs,  M.,  my 
daughter. ^^ 

Hdd,  that  this  note  is  conditional  and  therefore  that  the 
inMtrument  was  not  a  promissory  note. 

Action  on  a  promissory  note  by  the  payee  against  the 
maker  was  for  payment  by  the  defendant  on  demand  to  Mrs. 
Itichardson,  or  order,  of  jC2,000,  for  value  received  ;  and  there 
was  an  endorsement  on  the  back,  dated  November  Ist,  1851, 
^  In  the  event  of  my  death  the  within  mentioned  amount  of 
^,000  is  m^  to  be  demanded  of  the  maker,  but  the  same  is 
to  remain  at  interest,  and  ultimately  to  be  divided  among  the 
children  of  Mrs.  Malcolm,  my  daughter." 

Plea,  denial  of  the  making  of  the  note. 


Q.B.  KrrsoN  v.  Julian.  April  2(k 

Principal  and  surety— Bond — Continuance  of  liability — 
Redital  ofappointinent  in  the  Bond. 

The  condition  of  a  Bond  given  by  the  sureties  of  a  derk 
recited  the  fact  of  his  appointment^  but  not  that  he  was  ap- 
pointed derk  for  one  year  onlvy  and  provided  that  if  he  should 
duly  account  and  pay  over  from  to  time,  and  at  all  times, 
so  iong  as  he  should  continue  to  hold  the  said  office,  the  bond 
was  to  be  void.  After  the  year  expired  the  clerk  continued 
in  office  for  a  long  time,  but  no  fresh  bond  was  entered  into : 

Held,  that  the  sureties  were  not  liable  after  the  year  for 
iphidi  the  derk  was  appointed,  and  that  the  fact  of  the 
appointment  being  for  one  year  only,  might  be  shown  by 
pleading. 
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CHANCERY. 


M.tl. 


Hi76HEs  V.  Ellis. 


March  Ist. 


JfiUr^onstrwstumr-^Void  gift. 

Gift  of  residue  to  testator's  wife,  her  execntors,  admin* 
istrators  and  assigns,  and,  <<  if  he  died  intestate,"  over.  The 
wife  having  died  in  testator's  life  time, 

Held,  That  the  gift  over  was  inoperative,  and  the  bequest 
lapsed. 


v.c.w. 


FiRTR  V.  Greenwood. 


March  26. 


Vendor  and  purchaser— Specific  performance — Delay. 

A  purchaser  who  has  taken  no  steps  for  more  than  three 
years  after  the  contract  to  complete  nis  purchase  or  compel 
specific  performance,  will  be  precluded  by  such  delay  from 
enforcing  his  right  to  have  the  contract  specifically  peribrmed. 

The  Vice-Chancellor,^  in  dismissing  the  bill  whh  costs, 
said : — The  case  of  Harrington  v.  Wheeler  was  singularly 
like  the  present,  for  tbere,  with  the  exception  of  a  longer 
delay,  nothing  had  been  done  to  determine  the  agreement. 
The  cases  oi  Alley  v.  Deschamps,  13  Yes.  225 ;  and  Milward 
V.  Earl  of  Thanet,  5  Yes.  720  N.,  eleariy  established  the 
principle  that  time  was  of  the  essence  of  the  contract,  and 
that  where  there  had  been  gross  kches  on  the  part  of  the 
plaintiff,  his  bill  for  specific  performance  would  be  dismissed 
with  costs.  A  purchaser  must  show  himself  **  ready,  desirous, 
prompt,  and  eager,"  to  complete  his  oontrad* 


V.C.W.  Cook  r.  Walker.  Mar.  29, 30. 

Bill  of  sale — Creditor — Fraudulent  assignment. 

A  bill  of  sale  hj  way  of  security,  but  containing  no  proviso 
for  possession  until  default. 

Held,  under  the  circumstances,  valid  against  creditors, 
notwithstanding  continued  possession  of  the  party  executing 
such  bill  oif  sale. 


-Mm 


V .  C .  t .  Crook  v.  Wxlsonw  April  23. 

Injunction — Obstruction  of  lights  in  a  manufactory — Hold 
ing  under  ComrhJOn  landlord — Acquiescence. 

Where  the  pU,  and  dft,  hdd  adjoining  pieces  of  ground 
under  a  common  landlord  and  the  pit.  with  the  license  of  the 
landlord  and  without  objection  by  the  deft,  had  erected  a 
manufactory,  an  injunction  was  granted  to  restrain  the  dft. 
so  budding  as  to  oAtruct  the  lights  qftheplt^s.  manufactory, 
pending  a  trial  at  law. 


ccvucjiveiiijpeiicc 


7b  the  Editor  of  the  *<Law  Journal.^* 

Sir, 

Ab  one  who  takes  an  interest  in  the  Law  Journal,  I  trust 
you  will  permit  me  to  offer  a  su^estion  through  joos  columns 
on  a  matter  very  interesting  to  me  ofRcers  of  Division  Courts : 
the  desire  you  have  shewn  to  inform  ever^r  one  connected 
with  them  makes  me  sure  that  if  you  agree  in  my  view  you 
will  do  all  you  can  to  ^ive  it  a  helping  hand.  It  would  have 
been,  perhaps,  expectmg  too  mucn  of  the  Commissionerss  of 
County  Judges,  to  have  included  in  the  forms  provided  by 
them  forms  suited  to  all  possible  ciroumstances.  The  forms 
given  are  those  commonly  required  ;  but  as  it  will  occasion- 
ally happen  that  one  is  required  which  the  Commissionera 
have  not  provided,  the  Clerk  who  has  the  drawing  of  it  is  not 
always  sure  that  that  which  he  prepares  will  <<bold  water," 
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as  the  phrase  goes  ;  and  under  the  )4th  section  of  the  last 
Division  Court  Act,  it  stands  him  to  look  out  sharp  for  the 
correctness  of  his  forms; 

In  the  first  rule,  there  is  a  ^enetal  direction  for  preparing 
forms :  "  with  reference  to  the  forms  not  contained  m  the 
*»  Schedule  to  these  Rules  appended,  where  practicable  the 
''  terms  prescribed  in  the  said  Schedule  shall  be  used  as 
*i  guides  in  Traminj^  the  same,'*  &c.  This  is  all  very  well 
for  the  legal  practitioner,  and  for  those  clerks  who  have  had 
the  benefit  of  large  practice  and  legal  experience,  but  out  of 
the  two  hundred  or  more  clerks  in  Upper  Canada,  probably 
not  fifty  would  come  within  this  description.  What  are  the 
rest  to  do  ?  If  the  Judges  were  always  near  them  Ihey  might 
get  a  clue  to  set  about  the  thing  rightly ;  but  as  they  are  not, 
and  moreover,  as  many  clerks  are  far  away  from  where  they 
could  get  the  assistance  of  a  lawyer,  I  consider  the  suggestion 
I  offer  one  of  great  importance.  If  every  clerk  who  lias  had 
a  form,  not  contained  in  the  general  forms,  revised  or  approved 
of  by  the  Judge  of  his  county,  would  send  it  to  tne  Law 
Journal  for  publication,  it  would  soon  produce  a  useful 
supply  ;  which  perhaps  it  would  not  be  too  much  to  ask  you 
to  mcrease. 

To  illustrate  what  I  say :  In  actions  against  executors,  the 
**  general'*  forms  only  give  one  form  of  execution,  while  many 
f  jrms  differing  much  are  requiied, — and  forms  of  commitment 
are  not  provided  in  some  cases  in  which  the  Conrts  exercise 
the  power  to  commit.  Also  for  proceeding  in  a  Division  Court 
under  the  100th  section  of  the  Act,  there  are  no  forms  what- 
ever given,  and  I  might  mention  other  cases  in  which  they 
are  required,  but  1  think  1  have  said  enough  to  draw  attention 
to  the  matter,  and  I  hope  it  may  have  a  beneficial  result. 


seversi  principals  throughout  the  country,  with  a  copy  of  the 
proposea  [amendment  in  the  scale  of  fees,  stating  that  a 
meeting  would  be  held  at  Osgoode  Hall,  in  the  ensuing  Term, 
for  the  consideration  of  the  subject,  and  requesting  all  prin- 
cipals either  to  attend,  or  by  letter  to  their  agents  or  through 
others  attending  Term,  to  express  their  views  on  the  subject ; 
or,  should  this  plan  have  been  deemed  impracticable,  then 
to  refer  the  matter  to  the  Benchers,  asking  for  an  expTeamaa 
of  their  opinion,  by  which  all  should  be  bound. 

I  suppose  nothing  will  be  now  done,  but  I  think  the 
Toronto  principals  should  understand  that  their  mode  of  pro- 
ceeding in  the  matter  has  not  met  the  approbation  of  gentle- 
men in  the  country,  and  I  shall  be  glad  to  find  in  your  May 
number  that  the  remarks  of  JE  N.  have  led  to  stMzie  discusaioa 
of  the  subject. 

Yours  obediently, 

May  12th,  1856,  -     J.  /. 


Your  ob't  serv't, 


C. 


fWe  think  C.'s  suggestion  a  good  one,  and  wUl  willingly 
assist  in  carrying  it  out  by  inserting  approved  forms  furnished 
to  us. 

We  may  add  that  the  subject  of  forms  has  already  engaged 
our  attention,  and  it  is  probable  that  before  long  we  may  be 
able  to  supply  some  special  forms,  with  marginal  notes  for 
guidance  as  to  the  proper  mode  of  filling  them  in. — £d,  L.  J.] 


To  the  Editor  of  the  "  Upper  Canada  Law  Journal,'*^ 

Sir, 

I  was  glad  to  find  in  your  last  number  that  notice  was 
taken,  by  a  letter  of  your  coi respondent  M,  N.,  of  the 
«*  Round  Robin"  signed  by  certain  prolessional  gentlemen  in 
Toronto,  raising  their  own  agency  fees,  without  any  other 
notice  to  their  principals  of  such  decision  on  their  part  beyond 
the  transmission  of  the  printed  circular  containing  such  deci- 
sion on  the  point,  with  ihe  names  appended. 

In  your  correspondent's  remaiks  I  concur,  as  1  am  aware 
do  also  many  other  country  practitioneis  with  whom  I  have 
spoken  on  the  subject. 

It  is  not  that  I  object  to  the  fees  bein^  raised.  If  the  fees 
lately  received  by  agents  in  Toronto  did  not  compensate  for 
their  time  and  trouble  expended  on  the  business  of  the 
country  principal,  I  by  i.o  means  oppose  the  substitution  of  a 
higher  rate  and  scale  of  agency  fees.  But  I  certainly  think 
that  the  mode  adopted  by  those  signing  to  effect  such  change 
was  contrary  to  professional  etiquette,  and  I  believe  the  whole 
process  originated  in  the  fact  of  one  or  two  parties  sitting  in 
conclave  on  the  circular,  and  having  determined  on  its  terms, 
procured  the  signatures  of  others  who  did  not  care  to  give  a 
moment's  thought  thereto. 

It  appears  to  me  that  the  proper  plan  which  should  have 
been  sufopted,  would  have  bet:n  for  each  agent  to  write  to  his 


NOTICES  OF  NEW  LAW   BOOKS. 

The  Doctrine  of  Equity,  A  Commentary  on  the  Law  as 
administered  by  the  Court  of  Chancery t  by  Jdm  Adams, 
Jun.,  £s^.  Barrister^at-law.  Third  American  Edition^ 
with  addtiional  Notes  and  References  to  recent  English 
and  American  decisions,  by  Henry  Wharton  ;  p.p.  918. — 
Philadelphia :  T.  &  W.Johnson,  m,  Chesnut-street.  1855. 

Tliis  valuable  work,  originally  from  the  pen  of  the  lata 
John  Adams,  comprises  the  substance,  with  additions,  of 
three  series  of  Lectures,  delivered  before  the  Incorporated 
Law  Society,  in  London,  in  the  years  1842-5.  It  has  passed 
through  three  editions  in  America,  the  second  of  which  was 
under  the  superintendance  and  annotation  of  Messrs.  Ludlow 
&  Collins,  in  1852,  adapted  to  the  wants  of  the  profession  in 
the  United  States.  The  present,  or  third  American  Ediiionii 
from  the  prolific  press  of  the  Messrs.  Johnson,  of  Philadelphia^ 
supplies  notes  and  references  embodying  the  more  important 
English  and  American  decisions. 

The  work,  though  divided  into  four  Books,  which  are  again 
sub-divided  into  chapters,  forms  in  fact  but  two  distinct  heads, 
the  first  three  books  treating  <'  Of  the  Jurisdiction  of  Courts  of 
Equity  as  regards  their  power  of  Enforcing  Discovery — of 
their  Jurisdiction  in  cases  in  which  the  Courts  of  Ordinary 
Jurisdiction  cannot  enforce  a  right — of  their  Jurisdiction  in 
cases  in  which  the  Courts  of  Ordinary  Jurisdiction  cannot 
administer  a  right." 

Under  these  several  heads,  the  minor  divisions  of  chapters 
investigate  the  subjects  of  Discovery — Commissions — ^Trusts, 
both  Ordinary  and  Charitable — Specific  Performance — ^Eleo- 
tion — ^Imperfect  Consideration — ^Dischai^e  by  matter  inpais-^ 
Of  Mortgages,  Conversion,  Priorities,  aiKl  Tacking,  Re  Exe- 
cution, Correction,  Rescission  and  Cancellation, — Injunctions 
and  Bills  of  Interpleader — Account — ^Partition — ^Dower — Part- 
nership— Administration  of  Testamentary  Assetts — Contribu- 
tion— Infancy. 

The  fourth  Book,  as  to  the  practice,  of  pleading  and  pn)ce«> 
dure  in  the  Courts  of  Equity  treat  of  the  Bill — ^Parties — Ptoceas 
and  Appearance — ^Defence— Interlocutory  Orders — ^Evidenoe, 
Hearing  and  Decree — ^Re-hearing  and  Appeal — ^CroBS  BillS| 
Revivor,  Supplemental,  and  Executing  and  Impeaching  k 
Decree. 
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Ift  lhi»  test  Book,  the  text  of  the  author  is  preserved, 
althoagh  written  at  a  period  when  the  ralnable  practical 
reforms  since  introduced  into  the  working  of  the  Court  of 
Chaadoety  in  its  process  had  not  been  adopted:  but  Mr. 
Wharkttf,  the  present  Editor,  has  added  annotations  which 
itrs  of  benefit  to  the  English  and  American  readers,  in 
exposing  those  alterations  which  have  added  so  much  to  the 
efllcienoy  of  the  Court.  The  priociples  by  which  Courts  of 
Eqidly  are  goTcrned  are  of  course  still  the  same  as  heretofore ; 
and  in  the  present  work  are  ably  set  forth  in  the  first  three 
Books. 

So  many  questions  now  constantly  arise  through  the  Pft>- 
yince,  which  are  solely  within  the  scope  of  the  Court  of 
Chancery, — and  the  simplifying  of  its  process  which  has  of 
hile  years  been  the  object  of  its  Judges,  is  now  so  well 
known,  that  it  behoves  every  one  to  be  more  conversant  with 
the  principles  and  practice  of  Equity  than  was,  but  a  few 
years  since,  thought  necessary.  This  is  the  more  requisite 
by  the  late  institution  of  Equity  Jurisdiction  in  our  County 
Courts ;  and  though  we  think  the  objects  of  the  Legislature  in 
passing  the  County  Courts  Equity  Act  have  been  defeated  by 
the  rules  which  have  been  promulgated  for  its  guidance  by 
the  Judges  of  the  Court  of  Chancery,  yet  the  fact  of  the 
existence  of  those  rules,  and  of  the  increase  of  matter  in  the 
Court  of  Chancery  itself,  will  render  this  work  an  acquisition 
to  those  engaged  in  practice  in  this  Province.  It  ought, 
indeed,  to  be  by  the  side  of  Spence's  Equitable  Jurisdiction 
of  the  Court  of  Chancery,  in  the  library  of  every  Equity 
Lawyer* 

A  full  and  carefully  arranged  index  completes  the  volume, 
which  in  its  type,  paper,  and  general  appearalx>e>  keeps  up 
the  character  which  the  Messrs.  Johnsan,  of  Philadelphia, 
have  acquired  as  Law  publishers. 

We  cannot  close  our  mention  of  the  work  without  extract- 
iog  from  the  Preiace  Mr.  Wharton's  view  of  the  contrast 
between  the  English  and  American  reform  in  Chancery  as 
follows : 

<<  Before  long  the  English  Chancery^  once  the  stronghold 
of  abuses  and  delay,  will  be  made  one  of  the  simplest,  most 
effective,  and  cheapest  tribunals  in  the  world.  Even  now 
the  radicai,  though  well  regulated  reforms  in  this  and  other' 
branches  of  the  Law,  in  England,  patiently  effected  in  the 
face  of  a  thousand  obstacles,  present  a  marked  contrast  to  the 
slow  progress  made  in  this  direction  by  most  of  the  United 
States." 


Engli^  BeporiB  in  Law  and  teqinty  ;  edited  by  Edward  H. 
Bennett  and  Chauncey  Smith,  Counsellors-at-Law ;  volume 
XXYL,  Cirtitaining  Casts  in  the  House  of  Lords,  the 
i^rivy  OouncU,  the  Courts  of  Common  Law,  and  the 
Admiraityand  Ecdesiasiical  Courts,  during  the  years 
1853-54.    Boston :  LitUe,  Brown  &  Co.    1855. 

t*oUowing  up  the  late  arrangement^  by  which  a  greater 
number  of  volumes  of  reports  of  Law  and  Chancery  Cases 


are  to  be  given  in  the  year,  this  volume  has  just  appeared. 
The  low  price,  the  frequency  with  which  they  appear,  and 
the  number  and  variety  of  cases  contained  in  each  volume  of 
the  English  Reports,  in  the  several  Courts,  tend  to  their 
value.  An  advertisement  in  the  columns  of  our  present 
number  details  the  particulars  of  the  arrangements  of  the 
series. 


An  Analytical  Digest  of  the  Reports  of  Cases  decided  in  the 
English  Courts  of  Common  Lata,  Exchequer  and 
Exchequer  Chamber  and  Nisi  Prius,  in  the  year  1854,  by 
William  Tidd  Pratt,  of  the  Inner  Temple,  Esq.,  Barrister- 
at-Law  I  p.p.  83.    Philadelphia :  T.  &  W.  Johnson.    1855. 

This  pamphlet  oomprises,  in  small  and  very  portable  size, 
a  digest  of  the  English  Common  Law  Cases  reported  for  the 
past  year.  It  is  presented  without  charge  by  the  Messrs. 
Johnson,  of  Philadelphia^  to  subscribers  to  their  Reprints  of 
the  English  Reports. 


THE  STUDENT'S   PORTFOLIO. 


DIHE  ADVOCATE— EDUCATION— MORAL  TRAUOMG. 


(Continued  from  page  80.) 

His  path,  though  exalted,  is  beset  with  temptations,  so 
insidious,  so  urgent,  so  instant,  that  it  needs  something  more 
prompt  than  the  slow  calculations  of  reason  to  resist  them. 
In  the  hurry  of  a  trial  the  Advocate  cannot  pause  to  reflect 
upon  the  rectitude  or  otherwise  of  some  suggested  course ;  he 
must  rely  upon  that  inward  monitor  which  whispers  in  the 
heart  of  the  Christian  Gentleman  before  the  slow  voice  of 
reason  can  be  sounded ;  that  instructire  sense  of  right  at  the 
louchof  whose  Ithuriel  spear  all  wrong,  whatever  lurid  shape 
it  may  have  assumed,  starts  up— 4he  liend  confessed  ![i]  The 
desire  to  please  a  client,  the  still  stronger  desire  for  a  triumph, 
continually  tempts  the  advocate  to  practices,  for  which, 
indeed,  he  may  appeal  to  high  authorities,  but  which  religion 
and  reason  ybr&ti{. 

Hereafter  we  shall  endeavour  to  show,  that  the  arts  to 
which  we  allude,  however  they  may  contribute  to  temporary 
success,  are  in  the  end  injurious  to  those  who  practice  them  i 


[I  ]  Then  m,  perhaps,  no  pfrofaMicm  alter  that  of  the  aacred  miuutry,  in  which  a 
high-toned  moialitjr  it  more  imperatively  nccesrary  than  that  of  the  Law. 
There  ii,  certainly,  without  any  ezeeptioii,  no  profession  in  which  so  many 
tempiationa  beset  the  path  to  swerve  from  the  line  of  strict  duty  and  propriety : 
in  which  so  many  delicate  and  diAcnlt  questions  of  casuistry  are  conunually 
arising.  There  urt  pit-fiUb  and  man-traps  at  every  step,  and  the  youthful 
adventurer  needs  oAen  the  prudence  and  self  denial,  as  well  as  the  moiai 
courage,  which  belong  commonly  to  riper  years.  High  moral  principle  is  his 
only  safeHPude  f  the  only  torch  to  light  his  way  amidst  darkness  and  ohatnictiou* 
It  IS  lika  the  spear  of  the  guardian  angel  of  l^uadise ; 

No  falsehood  can  endure 
Torch  of  celestial  temper,  but  returns 
Of  force  to  its  own  likeness. 

ProfttUOHal  Ethics,  page  S,  (an  admirable  compendium  of  the  aims  and  duties 
of  the  profeation  of  the  Law,  by  fikonNoetf,  an  American  writer.) 
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but  for  the  present  pufpose,  admitting  that  they  are  too  often 
resorted  to,  and  that  they  offer  very  great  temptations  to  an 
advocate  not  already  morally  and  religiously  schooled  to  resist 
them,  it  will  suffice  to  indicate  their  presence.  The  acts  to 
which  we  particularly  allude  are  those,  which,  as  we  must 
confess,  not  altogether  without  foundation,  form  the  staple  of 
popular  declamation  against  the  morality  of  the  Bar: — the 
browbeating  of  witnesses  with  intent  to  perplex  the  honest, 
and  not  with  purpose  to  confound  the  perjurer  and  wring  the 
truth  from  the  liar  :W  the  solemn  asseveration  of  belief  in  the 
innocence  of  a  prisoner  whom  the  advocate  knows  to  be 
guilty ;  the  yet  more  fearful,  but,  as  unhappily  shewn  by 
instances,  not  impossible,  wrong  of  charging  the  innocent 
with  the  crime  for  the  purpose  of  shifting  it  from  the  guilty  iW 
the  taking  advantage  of  the  privilege  of  his  gown  to  asperse 
the  characters  of  individuals,  though  not  at  issue  in  the  cause. 

We  are  aware  that  for  some  of  these  practices,  and  espe- 
cially for  the  latter  of  them,  high  authorities  may  be  adduced. 
But  believing  them  to  be  opposed  to  the  dictates  of  morality 
and  religion :  assured,  that  <'  to  be  just  and  fear  not"  is  every- 


[9]  By  means  of  the  examiiiatkin  of  witueases,  when  skiUully  nuuiagnd, 
folaehood  is  unmasked,  tnith  revealed,  and  the  caosa  of  justice  vindicated.  The 
knave,  the  fool,  the  daring,  the  dUfidcni,  the  cuunuig,  the  simple,  all  in  turn 
present  themselves.  Now  the  Lawyer  has  carefully  studied  the  {.hascs  of  truth 
and  falsehood,  and  excru  his  power  to  reveal  the  one,  and  iiniMJi.tir  the  other: 
his  eye  is  single  and  hu  couisc  straight :  Truth  is  his  gome,  and  his  heart  is  in 
the  chase ;  and  in  confidence  he  follows  her  foot-marks,  no  matter  wfaithei 
they  lead.  In  the  examination  of  witnesses,  the  lawyer  derives  no  small  aid 
from  the  religions  sancUoa  of  the  oath,  which  the  Court  administers  to  the 
witness:  not  harshly  and  carelessly,  in  the  way  of  astonishment  and  tenor; 
but  meekly,  retigioosly  and  devoutly  reminding  him,  how  by  the  solemn  oath 
he  has  taken  ho  has  called  the  searcher  of  all  hearts  to  witness  to  the  truth  of 
that  which  he  alleges.  Not  thai  be  dares  confide  to  this,  which  should  of  right 
be  an  all-sufficient  test  of  truth :  his  knowledge  of  mankind  teaches  him  iar 
otherwise.  Hence,  if  he  sees  a  witness  attempt  to  prevaricate  or  conceal  the 
truth,  notwithstanding  the  solemn  oath  be  has  taken  to  disclose  it  simply  and 
m^oUy,  he  spares  no  vreapon,  which  the  storehouse  of  his  art  aflbrds,  whereby 
to  overcome  the  devices  of  falsehood.  Not  that  he  u^es  these  weapons  indis- 
criminately, attempting  by  artifice  to  extort  that  alone  which  may  favor  his 
client,  and  to  draw  attention  from  all  else.  If  ho  browbeat  a  witness,  it  is 
because  he  believes  bim  of  set  purpose  to  conceal  the  truth  :  if  he  startle  him 
by  sudden  trauAitious,  it  is  because  he  believes  bim  to  be  moving  in  the  narrow 
circle  of  perjury :  if  he  impeach  his  character,  it  is  because  he  believes  him 
unworthy  of  credit. 

T%i  Lateyer, 

And  Mr.  Sharswood,  in  the  httic  work  already  mentioned,  says :  *^Th«re  is 
no  point  in  which  it  becomes  an  Advocate  to  be  more  cautious  than  in  his  treat- 
ment of  witnesses.  In  general  fierce  assaults  upon  them,  umiccessary  trifling 
with  their  feelings,  rough  and  uncivil  behaviour  towards  them  in  cross-examin- 
ation, whilst  it  may  sometimes  exasperate  them  to  such  a  pitch,  that  they  will 
peijuro  themselves  in  the  drunkemiess  of  their  passion,  still,  most  generally, 
tells  iMidly  on  the  jury.  They  are  apt  to  sympathite  with  a  witness  imder  such 
circumstances.  It  is  as  well  unwise,  as  improfessional,  in  counsel  to  accuse 
a  witness  of  having  forsworn  himself,  unless  some  good  ground,  other  than  the 
instractioii  of  the  dieut,  is  present  in  the  evidence  to  justify  it.  He  may  siA 
most  searchiiigly,  and  yet  with  a  manner  and  courtesy  which  afibitls  no  ground 
for  irritation  either  in  witnesses  or  opponent ;  and  in  such  a  case  if  his  questions 
produce  irritation,  it  is  a  circumstance  which  will  weigh  in  hia  favor." 

[8]  Mr.  Sharswood  enters  at  some  length  on  this  point :  he  refers  (Professional 
Ethics,  page  41)  to  the  celebrated  case  of  Courvoisier,  indicted  for  murder,  and 
gives  in  an  appendix  Mr.  Phillips'  vindication  of  himself  from  the  charge  of 
having,  notwithstanding  the  prisoner's  confession  to  him  of  his  guilt,  endea- 
vored to  iastcii  suspicion  on  others,  and  to  impress  the  jury  with  his  personal 
twlicf  ill  the  huiocence  of  Ins  client  It  is  too  long  for  a  note — ^we  refer  to  the 
work  itself:  indeed,  it  should  be  in  the  hands  of  every  law  student.  It  is  pulv- 
IJshod  by  2.  ^  H^.  Jokmttm,  Law  BoukMsUers,  l^hiladelphia. 


where  and  at  all  times  a  safe  rule  of  conduct, — that  homtaiy 
is  wisdom  as  toeU  as  virtue,  equally  in  the  profession  of  an 
Advocate  as  in  all  other  pursuits — we  are  compelled  to  pRH 
nounce  these  practices  incompatible  with  the  character  of  it 
Christian  Gentleman,  and  therefore  to  be  contemned  aii4 
spumed  by  the  Advocate  who  rightly  reads  the  duties  of  hia 
office. 

There  will  be  no  disputing^  as  to  the  advantages  of  th« 
character  of  a  Christian  Gentleman  in  the  influence  it  gives 
him  with  all  whom  he  has  occasion  to  address,  and  it  wonld 
be  difficult  to  overrate  the  value  of  that  influence.  Whatever 
temporary  profit  he  may  saarifice  by  the  abandonment  of  the 
questionable  acts  above  alluded  to,  he  regains  fifty  fold  in  the 
path  thus  cleared  and  made  straight  for  him  to  the  ears,  anil 
hearts  and  convictions  of  Judges,  Juries,  and  audiences.  The 
confidence  they  all  have  in  his  honesty,  not  merely  predis- 
poses them  in  his  favor,  hut  makes  tbem  listen,  because  they 
know,  that  what  he  says  he  means ;  induces  them  to  put 
faith  in  his  assertions,  because  they  are  sure  he  will  not 
deceive  them  $  and  inclines  them  to  follow  his  aigument  witb 
attention,  because  they  are  certain  that  all  is  fairly,  candidly, 
truthfully  conducted.  The  very  appearance  of  such  a  man 
is  an  advantage  to  a  cause ;  he  imparts  something  of  his  own 
reputation  to  whatever  is  associated  with  him  :  and  when  wo 
come  to  examine  the  details  of  practice,  and  to  trace  step  by 
step  the  progress  of  a  cause  under  his  management,  it  will 
yet  more  plainly  appear,  how,  in  every  stage  of  it,  the  client 
reaps  the  benefit  of  being  represented  by  an  Advocate  who 
is  a  Christian  Gentleman. 
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OrFICERS     AND    SUITORS. 

Clerks  and  Bailiffs — (Duties  in  Court). — In  this 
tttimber,  we  purpose  noticing  the  chief  duties  ordi- 
narily devolving  upon  officers  during  the  actual 
sittings  of  D.  C.'s,  and  furnishing  forms  for  tlioir 
guidance  in  the  performance  of  those  duties.  VVc 
Are  indebted  to  one  of  the  Clerks  of  the  County  of 
Simcoc  for  a  paper  issued  by  the  Judge  some  time 
sihce  for  the  information  of  officers,  and  finding  it 
well  adapted  for  the  ymrj^ose  for  which  it  was 
designed,  we  take  it  as  the  basis  of  our  present 
article.  It  is  probable  that  in  other  Counties, 
directions  for  the  conduct  of  proceeding  may  have 
been  given,  similar  in  substance  if  not  in  the  same 
fangible  shape.  However  that  may  be,  we  con- 
ceive officers  will  be  pleased  to  have  them  set  down 
in  a  form  to  which  they  can  always  refer  for  inform- 
ation. At  the  same  time  we  would  remark  that  it 
IS  entirely  in  the  province  of  each  Judge  to  regulate 
the  form  and  mode  of  conducting  business  in  open 
Court  before  him  ;  as  the  old  song  goes,  each  may 
sfty,  "  I  am  Jftdge  in  my  own  little  Court."  Yet 
As  much  uniformity  as  possible  is  to  be  dei^lred, 
and  the  principle  that  "  Every  thing  should  be  done 
decently  and  in  order"  should  be  applied  to  the 
condact  of  business  in  every  Court.  Some  persons 
f{pcak  of  this  being  a  minor  matter  in  small  Courts ; 
but  may  we  not  say  that  Division  Courts  arc  not 
small  Courts,  for  "  Justice  makes  them  great, ^^ 

"The  speedy  despatch  of  business"  (says  the 
]^kpe'r  before  us)  "  is  an  important  element  in  the 
Constitution  of  Courts  of  Summary  Jurisdiction — 
lb  secure  it  business  must  be  gone  through  on  an 
lihlform  and  regular  system ;  where  two  or  three 
hundred  cases  appear  on  the  Cause-List,  even  half 
^  minute  lost  in  every  case  will  protract  a  Court 
fof  hours, — ^to  the  great  inconvenience  of  parties 
whose  causes  are  entered  low  on  the  last, — ^which 
a  proper  economy  of  time  wQuld  save,  to  be  used 
in  the  more  important  business  of  hearing  disputed 
causes. 

**  The  ordinary  routine  business  must  be  accom- 
plished in  the  shortest  possible  time,  and  by  proper 
attention  on  the  part  of  the  officers  this  may  be 
speedily  done.  I  would  not  have  any  indecent 
hMie  exhibited,  nor* should  there,  on  the  other 
haiid,  be  a  single  mommt  lost  which  discipline  can 
«rtw.  The  public  are  disposed  to  form  their  opinion 
6f  all  officer's  efficiency  mainly  from  what  is  seen 
df  him  in  the  public  discharge  of  his  duties;  and 
ilext  in  value  to  competence  seems  public  confi- 
dence in  the  officer's  ability.  Take  pains,  there- 
ftwpe,"  (Judge  Gowan  adds)  "  to  prepare  yourself 
for  the  ))usincss  of  the  sittings,  and  vou  will  be 
16 


able  to  create  a  favorable  impression  on  the  public, 
and  will  have  attended  to  my  wishes  and  order." 

We  will  suppose  the  affidavits  of  service  of 
Summonses  returnable  at  a  Court  all  duly  made, 
and  the  Summonses,  each  enclosing  all  the  papers 
belonging  to  the  case,  put  together  in  convenient 
bundles,  of  say  60  each, — the  Judge's  List  properly 
prepared  in  the  prescribed  form,  and  all  things 
necessary  and  convenient,  arranged  for  opening  a 
Court  lO  on  the  day  appointed. 

All  things  ready,  and  the  necessary  direction 
being  given  by  the  Judge  after  he  has  taken  his 
seat,  the  Bailiff  opens  the  Court  by  proclamatiOB 
in  the  following  form,  or  to  the  like  effect : — 

Proclamation  on  Opening  Court. 

Hear  ye  !  Hear  ye !  All  manner  of  persons  who  baire  any- 

thinij  to  do  at  this Division  Court  for  the  County  of  — , 

let  them  draw  near  and  give  their  attendance  and  they  shall 
be  hear  J. — God  save  the  Queen. 

It  is  usual  and  convenient  in  the  first  place  to 
swear  the  Clerk  and  Bailiff  respectively  to  the  dua 
execution  of  the  Confessions  severally  taken  before 
them,  and  officers  should  be  prepared  promptly  to 
take  the  necessary  oaths  when  called  on  to  do  so 
by  the  Judge. 

This  part  of  tlie  business  concluded,  the  Clerk 
takes  up  the  Summonses  in  regular  order;  usually 
commencing  with  the  "  adjourned  cases ;''  he 
names  the  plaintiff  in  the  suit,  Christian  name  and 
surname  at  length,  and  the  Bailiff  at  once  calls  the 
party  in  a  loud  voice,  three  times  ;  the  Clerk  then 
names  the  defendant,  who  is  to  be  called  in  like 
manner. — ^The  Bailiff  should  then  inform  the  Court 

if  the  parties  appear,  using  uniforknly  brief  and 

-  --     -  ■-  —  I  - 1^ 

[1]  Ii  is  iiecfiisary  under  existing  circiuiistaiices  for  oibcen  to  reaon  ta  every 
expcHlicnt,  in  remote  Diviitions,  to  give  the  room  occupied  for  a  Court  aos^thing 
]ikc  a  resi)ectablc  appearancr,  and  to  rait  the  arrangements  to  the  objeett  in 
hand,— the  holdmg  a  Court  in  a  decent  and  orderly  manner,  with  M  vnieli; 
comfort  as  powible  to  suitors,  witnesMCS  and  officers.    The  eeonoiqy  which, 
denies  the  means  of  supplying  suitable  convenience  to  a|i  Inferior  Court,  whiici, 
it  extends  it  to  Superior  Courts,  is  not  based  on  m\y  corrccl  principle  ;  it  is  not 
economy :  it  is  indefensible  parsimony.  We  hope  before  long  to  see  the  matter 
of  accommodation  for  the  D.  C.'s  taken  up  by  the  Legiahiture  :  in  the  meantime 
oiTi'*ers  must  do  the  best  they  can  to^%'aTds  convenient  ac<iommodaiion.    Ia  tw^ 
or  three  of  the  Courts  in  the  County  of  Simcoe,  a  moveable  railing  t>f  a  cheap 
de'criptlon  is  put  up  in  the  room  used,  and  really  serves  an  excellent  porpoM. 
We  will  not  attempt  to  set  down  the  ^'specification,"  but  perfaape  one  of  thai 
RailifT's  of  these  Conrts  might  in  our  columns  give  a  faint  to  his  brother  Bailifli 
elsewhere  that  would  be  useful. 
In  Judge  Gowan'd  instructions  to  oflicers  is  the  following  direetion  ;-* 
"  The  following  order  of  things  in  the  Court-mom  arrmngemeni  should,  whi>a ' 
practicable,  be  observed.    The  Judge's  seat  to  be  so  placed  that  he  can  b«. 
heard,  when  speaking  in  an  nruinary  tone,  by  the  suitors  assemUed.    The 
Clcrk^s  place  close  to  the  Judge's  seat,  so  thnt  the  books  and  papers  may  ha 
arranged  conveniently  at  his  hand  out  of  the  way  of  l«eing  takes  up  or  intetfe'^ed 
with  by  others. — Directly  facing  the  Judge,  and  sufficiently  cIom  to  pernlit  hia 
readily  hearing  persons  therefrom,  a  place  should  be  enclosed  wherein  tha 
parties  and  th^^ir  witnesses  may  be  free  from  pressure  of  the  crowd,  while  their 
cause  is  being  heard.    Tlie  Bailiff*!  position  should  be  ^oa^  to  the  eivkiMire 
for  parties.    Shonld  there  be  a  jury  case,  seats  are  to  lie  placed  for  the  Jury 
convenieni  lo  the  Jndgn's  sent. — and  whenever  barrislers  or  attornies  attend  014 
behalf  of  snimrw.  a  place  should  be  reserved  for  them  from  which  they  caa 
conveniently  confer  ^ith  their  clients.*' 
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explicit  language, — ^ihus,  "  Neither  party  anstverSy'^ 
"  jPlainiiff  present^  Defendant  does  not  answer ^^'^ — 
or  "  Plaintiff  does  not  answer^  Defendant  present^^^ 
or  "  Both  parties  present^^^  as  the  case  may  be. 

The  Clerk  in  the  meantime  lays  the  Summons 
before  the  Judge,  making  any  statement  necessary, 
as  that---so  much  has  been  paid  into  Court,r— or  the 
like.  The  Judge  will  either  put  aside  the  Sum- 
mons or  proceed  with  the  case.  The  Summons  in 
every  case  finally  disposed  qf  should  be  taken  by 
the  Clerk  and  put  away  in  $ome  appropriate  p]ace. 
The  Sun^monse^  *^  p^t  aside  for  the  present"  will 
of  coursp  remain  by  the  Judge'g.hand  till  finally 
fjispoaqd  of;  the  Clerk  in  this  manner  regularly 
goes  through  the  List  (unless  otherwise  directed), 
]>ut  when  a  suit  has  been  settled,  it  will  be  unne- 
cessary to  call  the  parties  ;  stating  the  number  to 
the  Ju4gQy  the  Cl^rk  should  say  **  wilhdra^yn," — 
**  settled," — ^^  not  served,":^"  paid,"  (as  the  case 
pt^ay  be ;)  and  "vvhep  the  defendant  has  confessed 
thq  action,  in  handing  the  papers  to  the  Judge  it 
will  be  proper  to  ipei^tion  "confessetj  before  Clerk," 
(qr  "  Bailifl,")  a^d  if  only  one  of  several  ^efend- 
m^ts  has  confe^^ed  tl^^  actioTi,  the  Clerk  should  be 
careful  to  draw  the  Judge's  attention  to  the  fact.— 
?^  Officers  must  remember  that  their  undivided 
attention  must  be  given  to  the  business  of  the 
(Court,  and  will  not  therefore  suffer  parties  to  inter- 
rupt them  or  draw  their  attention  from  it :  every 

one  must  wait  his  timet. 

•^       ••  • 

"  In  the  trial  pf  (}isputed  cases,  both  Clerk  and 
Bailiff  will  be  on  the  watch  to  sec  where  their 
services  may  b^  necessary.  Thus  the  Bailiff,  on 
Jiearing  from  the  parties  the  names  of  their  wit- 
nesses, Vrill  call  them»T:rwiJl  be  ready,  with  good 
temper    and  at  the    same    time  with    firmness. 


[Juifs, 
■  ■    ^ 


in  a  D.  C.  being  whether  his  cause  of  action  comes 
within  the  jurisdiction  given  to  these  Courts.  We 
now  propose  to  notice  the  next  point  for  considerai; 
tion,  viz. :  Can  the  party  sue,  apd  can  |he  intended 
defendant  be  s]ied  in  a  D.  C.  ? 

As  a  general  rule,  D.  C.'s  are  authorized  tq 
entertain  and  try  all  cbiim^  and  demands  **  for  of 
against  any  person  or  persons,  bodies  corporate  or 
otherwise,'?  and  no  privilege  of  any  description 
whatever  is  allowed  to  any  person  tp  exempt  him 
from  the  jurisdiction  of  these  Courts.  Executory 
and  ad^iinistrators  are  empowered  to  sue  and  be 
sued  ;  and  persons  under  the  age  pf  21  years  may 
sue  for  wages  in  the  same  manner  as  if  pffull  age  j 
but  if  the  demand  be  (or  anything  but  wages^  a 
minor  must  obtain  the  appointment  of  a  friend  tq 

!)roceed  in  the  suit  for  him,  and  to  be  answerable 
or  the  costs.  Where  the  demand  is  against  twq 
or  more  persons,  partners  in  trade  or  otherwisCj^ 
jointly  liable,  and  they  happen  to  reside  in  different 
Division,  or  one  of  them  cannot  be  fq\ind^  ^fi 
plaintiff  may  proceed  against  one  or  ^pre  of  these 
who  can  be  served,  and  need  not  sprve  the  othem 
with  Summonses. 

There  is  also  special  provision  in  the  Act  regard- 
ing promissory  notes  and  other  securities  seized 
under  execution  or  attached,  enabling  the  Creditor 
to  sue  in  the  name  of  the  Defendant^  or  in  the  name 
of  any  person  in  whose  name  the  defendant  might 
have  sued  for  the  recovery  of  the  amounts  secured 
or  made  payable  thereby :  and  should  it  become 
necessary  to  sue  on  a  Bailiff's  Covenant  for  itAiz 
conduct  or  neglect  of  the  office,  an  action  may  be 
brought  against  the  Bailiff  and  his  sureties ;  or  ]( 
the  Bailin  has  removed  from  the  limits  of  the 
County,  the  action  may  be  commenced  and  carried 


promptly  to  repress  Wgry  altercations  between  the  on  against  the  sureties  alone,  or  against  any  two 
parties,— improper  mterruptio^s,    aqd    disorderly  of  them.  •'        ' 


conduct  in  every  shape :  and  where  a  cause  is 
cft%^,  will  prevent  any  interruption  to  the  further 
t>a^es8  oif  the  Court  by  at  o^ce  removing  the 
partie9  in  the  case  to  make  roopi  for  those  next  in 
aiucoession :  a  knowledge  of  this  part  of  the  Bailiff's 
duty  "vvill  be  best  acquired  by  observation  and 
practipe  ;  it  will  need  as  much  discretion  as  teuiper 
on  the  part  of  the  officer." 

The  Clerk  should  be  rpady  during  the  course  of 
the  trial  to  administer  oaths  to  parties  and  wit- 
nesses. In  administering  the  oath,  he  should  see 
that  the  witness  complies  with  all  the  formal  requi- 
sites :  when  sworn,  he  ascertains  from  the  witness 
his  name  and  informs  the  Judge  t^preof. 

(to  be  contuvued.) 


For  more  full  details  on  these  seiwral  points^ 
Suitors  are  referred  to  the  23id,  27th,  28th,  69ti? 
and  90th  sees,  of  the  D.  C.  Act. 


ON  THE  PUTIES  OF  MAGISTRATES. 


SKETCHES  BY  A  J.  V, 

{^oniinued  from  page  6^.\ 


Suitors. — ^In  the  last  number  we  briefly  consi- 
dered the  subject  of  Jurisdiction ;  the  first  and  main 
consideration  for  a  parly  desiring  to  bring  an  action 


Every  allegation  and  statement  in  the  Informa*. 
tion  or  Complaint  should  be  made  conformable  to 
the  facts ;  but  in  cases  governed  by  the  practice^ 
under  16  Vic.  c.  178,  any  inaccuracy  in  the  charge 
is  now"  comparatively  uniniportant,  the  Statnta 
named  giving  great  latitude  in  this  respect :  the 
last  proviso  in  sec.  1  is  as  follows  : 

*'  Provided  also  that  no  objection  shall  be  taken  or  aI1o(ired 
to  any  Information,  Complaint  or  Summonsi  for  uny  a^Wg^ 
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fact  0]  therein,  in  substance  or  in  form,  or  for  any  variance 
between  such  Intbrmation,  Complaint  or  Summons,  and  the 
evidence  adduced  on  the  part  of  the  Informant  or  Complainant 
at  the  hearing  of  such  Inlormation  or  Complaint,  as  herein- 
after mentioned :  but  if  any  such  variance  shall  appear  to  the 
Justice  or  Justices  present  and  acting  at  such  hearing  to  be 
fiuch  as  that  the  party  so  summoned  and  appearing  has  been 
thereby  deceiyea  and  misled,  it  shall  be  lawful  for  .such 
Justice  or  Justices,  upon  such  terms  ds  he  or  they  shall  think 
fit,  to  adjourn  the  hearing  of  the  cdse  to  some  future  day." 

.  And  the  8th  section,  as  regards  the  immateriality 

of  certain  variailces^  enacts — 

''That  in  all  cases  of  Information  for  any  offences  or  acts 
Punishable  upon  summary  conviction,  any  variance  bet\teen 
fiubh  tnfdrmktion  and  the  Evidence  adduced  in  support 
theridof,  as  to  the  time  at  which  such  offence  or  act  snail 
he  alleged  to  have  been  committed,  shall  not  bo  deemed 
inateriid  if  it  be  proved  that  such  Infdrniatiori  was  iji  fact 
laid  within  ihe  time  limited  by  la\^  for  laying  the  same ; 
Itnd  any  variance  between  the  said  Information  and  the 
Evidence  adduced  in  support  thereof,  as  to  the  place  in 
which  the  offence  or  act  shall  be  alleged  to  have  beeU  com- 
itiitted  shall  not  be  deemed  material,  provided  the  offence  or 
act  be  proved  to  have  been  committed  within  the  jurisdiction 
of  the  Justice  or  Justices  by  whom  Information  shall  be  heard 
and  detcfrmined ;  and  if  any  such  variance,  or  an  j(  variance 
ixi  any  other  respect  between  such  Information  and  the 
Kvidence  adduced  in  support  thereof,  shall  appear  to  the 
Justice  or  Justices  present  and  actino^  at  the  hearing,  to  be 
such,  that  the  party  charged  by  such  Information  has  been 
thereby  deceived  or  misl^,  it  shall  be  lawful  for  such  Justice 
or  Justices,  upon  such  terms  ad  he^  or  they  shall  think  fit,  to 
adfoum  the  hearing  of  the  case,"  &c. 

Ill  what  is  subjoined,  then,  respecting  the  tech- 
nical requisites  of  an  Information  or  Complaint, 
the  operation  of  these  sections  is  to  be  borne  in 
mind,  for  it  will  be  seen  they  render  objections  for 
alleged  informalities  inoperative,  and  cure  any 
variance  between  the  Intormdtion,  Complaint  or 
fiummons^  and  the  Evideiice  adduced ;  providiiig 
for  the  hearins^  being  adjourned  to  some  future  day, 
should  the  defect  or  variance  objected  to  be  calcu- 
lated to  mislead  or  deceive  the  defendant.  In  cases 
iiot  governed  by  the  practice  under  the  Act  referred 
to,  substantial  defectis  and  variance  may  be  fatal 
to  the  proceeding.  (^1 

Statement  of  the  CoMPi;AiNANT's  Name,  &c.-^ 
in  general^  t^e  party  injured  is  the  proper  person 
to  ffd  before  the  Magistrate  and  make  the  Complaint 
or  lay  the  Infofmation-^but  by  the  late  Act,  Com- 
plaint or  liiformation  may  be  laid  or  made  by  the 
complainant  or  informant  in  person,  or  by  his 
Coonsel  or  Attoniey,  or  other  person  authorized  in 

p]  There  ia  an  odd  blander  here,  ihe  word  ^'defect"  doubtleas  should  eland  in 
ptece  of  the  iword  ^  Aid,*'  and  it  it  not  improbable  that  it  would  be  eo  read  in 
wmilmelioo;  but  the  latter  part  of  the  proviio,  coopled  with  a  euheequent 
j[the  8lh)  eee.)  would  «eem  eufficiently  ample  to  embrace  and  cure  every  vari> 
anee  that  ought  properly  to  be  aided. 

[3]  Hence  the  neceeaity  in  new  enactmenu  for  summary  puninhment  or 
inUiif  the  provieions  of  the  16  Vic.  c.  178  applicable  to  proceediiigi  under 
tbea  ID  QOi^et.  There  ia  a  section  in  the  English  Act  declaring  that  iu  pro- 
yiiiaoa  ahaU  not  estend  to  certam  specified  complaints,  kc,  and  another  repeal- 
ing eertain  Statutes  and  parts  of  Statutes,  naming  tfum^  inconsistent  with  the 
proviaiona  of  that  AcL  Had  our  Statute  contained  corresponding  provisions 
it  wo«ld  hava  shIitoQt  taiany  difficult  quecticns  that  now  are  to  be  determined, 
•athajarise,  by  judicial  comuaetien. 


that  behalf,  t^^  There  are,  however,  particular  Act» 
which  expressly  direct  the  Complaint  to  be  made 
by  the  parti/  aggrieved,  and  it  is  questionable  if  the 
provisions  of  the  late  Act  over-ride  them — ^but  even 
when  so  directed  under  particular  circumstances, 
the  complaint  may  be  laid  by  another  paarty,  ,(take 
the  case  of  common  assault,  for  exampie,W)  as, 
when  the  offence  is  committed  on  a  child,  an  ididt 
&c.,  the  parent  or  friend  of  the  party  may  take  the 
necessary  steps  \6  bring  the  offender  to  thai ;  other- 
wise there  Would  be  a  failure  of  justice,  ajad  any 
person  who  sees  the  assault  may  make  oath  to  the 
fact. 

i^3  In  cases  where  the  Informant  is  entitled  to  a 
portion  of  the  Penalty,  where  the  proceedings  are 
in  the  nature  of  a  qui  tarn  information,  the  inform- 
ation should  not  be  laid  by  a  person  whose  evidence 
is  necessary  to  prove  any  part  of  the  case,  as  his 
haviiig  a  pecuniary  interest  therein  might  place 
him  in  a  position  of  disability  as  a  witness,  or  dt 
all  events,  would  affect  the  credibility  of  hlsl  teSti- 
mony.C^J 

The  name  of  the  prosecutdi"  or  complainant  ^noiild 
be  stated  at  length,  together  with  his  place  of  abode 
and  calling,  that  the  defendant  may  know  with 
certainty  by  whom  he  is  prosecuted,  aiid  so  be 
enabled  the  better  to  prepare  for  tiis  defence, 
whether  on  the  ground  of  a  wrong  party  prosecu- 
ting — ^want  of  pro|>er  parties— or  of  malice  and 
falsehood  in  the  prosecution— which,  having  the 
name  of  the  party  pursuing,  may  give  the  defendant 
an  opportuni^ty  of  knowing  or  facilitate  to  expose. 
Regularly,  then,  the  informant's  or  complainant's 
nam^  and  description  should  be  set  out  accurately 
in  all  cases.  ' 


ON  THE  DUTIES  OF  CORONERS. 


(CONTLXUSO  FBOV  PAGB  8S.) 


II. — ^PROCCEl>INGS   IN   RBLATION   TO    IlfqUESTS. 

Upon  the  Jury  being  sworn,  the  Coroner  makes 
entry  in  his  book  and  proceeds  to  call  over  their 

[8]  16  Vic.  c.  lid,  ««c.  9. 

[4]  4th  &  6th  Vic,  c.  Sr7«  s.  97,  which  mns  thtu :  *'That  whenever  any  person 
shall  aiilawfuUy  assault  or  beat  any  other  person,  it  shall  be  lawfal  for  any  J.  P. 
upom  eomplamt  of  the  paHf  aggrieved^  praying  him  to  proceed  sttmnanly  und^r 
this  Act,  to  hear  and  determine  such  offence,*'  ft.c,  and  as  a  general  rale  it 
has  been  considered,  that  when  the  whole  penalty  is  giren  te  the  pai^y 
aggrieved,  he  is  to  lay  the  compJaiat,  or  it  moat  appear  to  have  Itihn  JaiA  wiih 
hi*  sanction. 

[5]  See  ante  page  63,  Note  4. 

[6]  See  16  Vic.  c.  178,  s.  14 ;  see  also  the  evidence  Act,  16  Vic;  c.  19. 

The  Proviso  in  the  1st  section  of  the  last-mentioned  Act  rans  in  these  wm^ ; 
^*  Provided  that  this  Act  shall  not  render  competent,  o>r  authorise  or  permit  any 
partjf  to  any  suit  or  pncMding  uuUtfidmaUf  named  oh  tk$  Record,  &c»,  to  be 
called  as  wimes^es  ou  behalf  of  such  party,  but  such  parly  may  in  any  eivi^ 
proceeding  be  called  and  examined  as  a  witness,  iu  any  suit  or  action,  at  the 
instance  of  the  opposite  party."  It  will  not  therefore  be  safe  to  rest  a  case  on 
the  testimony  of  the  Informer,  for  the  proceeding  would  wppear  to  come  within 
the  Proviso,  and  he  to  stand  in  the  position  of  '*  a  party  to  the  proceeding  iudi* 
\  viduaily  named  on  the  Rtand  {tht  injoi motion.) 
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names,  one  by  one,  in  the  manner  common  to  all 
our  Courts,  fixst  saying, — "  Gentlemen  of  the  Jury, 
you  will  apswer  to  your  names  and  say  ^  Sworn,' 
if  you  are  sworn;"  each  Juror,  then,  when  his 
name  is  called,  simply  makes  answer  "  sworn." 

The  Coroner  must  next  give  a  short  charge, 
acquainting  the  Jury  with  the  purpose  of  the  meet- 
ing, thus: — 

"  Gentlemen, — ^You  are  sworn  to  inquire  on  'behalf  of  the 
Queen,  how  and  by  what  means  H.  H.  came  to  his  death. 
Your  first  duty  is  to  take  a  view  ol  the  body  of  the  deceased, 
wherein  you  will  be  careful  to  observe  if  there  be  any  and 
what  marks  of  violence  thereon  ;  from  which,  and  a  proper 
examination  of  the  witnesses  intended  to  be  produced  oefore 
you,  you  will  endeavour  to  discover  the  cause  of  his  death, 
80  as  to  be  able  to  return  a  true  and  just  verdict  on  this 
oooasion." 

VIEWING   THE   BODY. 

Necessity  arid  reason  for — It  was  formerly  held 
necessary  that  the  inquest  should  be  held  in  the 
same  place  where  the  body  was  viewed  f'*^ ;  but  the 
body  is  now  usually  deposited  in  an  adjoining 
room,  where  the  Jury,  under  the  Coroner's  direc- 
tion, adjourn,  and  make  careful  and  minute 
examination.  We  have  already  stated  that  the 
jurisdiction  of  a  Coroner  is  only  super  visum 
corporis  ;  it  is  laid  down  also  that  the  view  of  the 
body  must  be  taken  by  the  Coroner  and  Jury  at 
one  and  Xha  same  time.  In  Rex,  vs.  Tarrant^ 
K.B.M.T.,  1819,f''^  the  following  explicit  language 
was  used  by  the  Court :  "  The  inquisition  of  the 
death  is  to  be  taken  on  view  of  the  body,  and  not 
otherwise  ;  because,  if  the  body  be  interred  he 
may  dig  it  up,  if  it  can  be  found,  in  order  to  hold 
the  inquest.  If  the  body  cannot  be  found,  or  the 
body  is  so  putrified  that  a  view  would  be  of  no 
service,  then  the  inquest  shall  be  taken  by  the 
Justices.  Referring  to  the  words  of  the  Statute  de 
cfficio  coronatariSy  it  seems  to  us  that  the  inquest 
cannot  be  holden  unless  the  Jury  and  the  Coroner 
be  present  together  super  visum  corparis^  The 
object  of  requiring  the  attendance  of  the  Coroner 
and  the  Jury  at  the  time  the  view  is  taken,  is  that 
the  Jury  may' have  the  benefit  of  hearing  such 
observations  as  the  experience  of  the  Coroner  may 
suggest  for  their  information. 

Coraner^s  further  cliarge^  tahere  tiecessary. — On 
Tctuming  to  their  Court-Room,  to  see  that  all  are 
assembled  the  Jury  are  again  called  over,  when 
the  Coroner  adds  such  further  observations  tor  their 
guidance  as  the  examination  of  the  body  may  have 
suggested.  "  Particular  charges  are  not  necessary, 
excepting  in  particular  cases  arising  from  the  fact 
or  in  the  course  of  the  evidence,  such  as  lunacy, 
felo  de  S€j  deodand,  flight,  forfeiture,  &c.  The 
deodand  requires  no  other  charge  than  of  a  value 
to  be  put  upon  what  caused  the   death,  and  of 
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whose  property  and  in  whose  possession.  As  to 
the  particular  charge  in  case  of  a  flight,  which 
induces  a  forfeiture  where  the  party  charged  is  not 
forthcoming,  it  may  be  necessary  to  add  something 
to  the  general  charge,  t^"^  as  thus : — 

Coroner^a  further  charge. 

'*  Your  charge  will  be  further  lo  inquire  in  what  degree  the 
party  char«^e(l  is  puilty,  whether  of  murder  or  manslaughter, 
or  of  a  killing  in  his  own  defence  ;  if  you  find  him  gunty  of 
murder  or  manslaughter,  you  arc  then  to  enquire  what  goods 
and  chattels,  lands  or  tenement*),  he  had  at  the  time  of  the 
act  committed,  or  at  any  time  since ;  if  you  find  the  fact  to  be 
only  justifiable  homicide,  from  inevitable  necessity,  or  in 
defence  of  his  own  person,  life,  or  property ;  or  where  a 
suspected  person  doth  fly  and  resist  the  proper  officer,  and  if 
from  necessity  slain  because  he  could  not  otherwise  be  taken : 
this  flight  and  resistance  presume  a  guilt,  and  will  incur  9l 
forfeiture ;  and  therefore  you  are  to  enquire  whether  in  either 
of  the  instances  the  party  fled  for  it ;  and  if  you  find  he  did 
fly  for  it  this  is  a  presumptive  confession  of  the  char^e^  and 
you  are  then  to  enquire  of  his  goods  and  chattels,  out  not 
lauds  or  tenements^  m  the  same  manner  as  if  you  had  fovSnd 
him  guilty.'* 

AUTHORITY   TO   SXAMIDTE    WITNESSES. 

The  Coroner  has  the  power  of  summoning  wit- 
nesses and  compelling  their  attendance  ;  and  it  is 
his  duty  to  receive  all  such  evidence  a^  may  be 
offered,  not  only  on  behalf  of  the  Crown,  but  ojgt 
tlie  part  of  the  person  accused  J*'^  He  must,  hoW" 
ever,  reject  the  testimony  of  those  who  do  oot 
believe  there  is  a  God,  or  in  a  futuse  state  of 
rewards  and  punishments  t<^] ;  such  evidence  being 
valueless. 

Summoning  Witnesses, — As  a  general  rule,  the 
Coronor  is  enabled,  either  through  the  assistance 
of  the  friends  and  relatives  of  the  deceased,  or 
through  a  sense  of  duty  on  the  part  of  those  cogni- 
zant of  facts  in  relation  to  the  death,  to  have  the 
necessary  evidence  in  attendance  at  the  opening  of 
the  Court ;  but  where  it  is  necessary  to  summon 
witnesses,  the  law  has  armed  him  with  full  powers. 
It  would  probably  be  a  great  saving  of  time  were 
the  Coroner  to  have  the  witnesses  (whose  names 
have  been  given  in  for  that  purpose)  summoned  by 
the  Constable,  immediately  after  notifying  the 
Jurors.  The  Coroner  should  then  prepare  a  Sum- 
mons, under  his  hand  and  seal,  and  give  scone, 
with  the  copy  for  service,  to  the  Constable  : — 

Summons  to  a  ffitness. 

County  of >  To  T.  D.,  of  the  Township  of  -r — r-,  m 

To  Wit :        5  County  of  ,  Yeoman : 

"  Whereas  I  am  credibly  informed  that  you  can  givfe 
evidence  on  behalf  of  our  Sovereign  Lady  the  Qaeeir, 
touching  the  death  of  H.H.,  now  lying- dead  in  the 

Township  of ^  in  the  said  County,  these  are 

therefore,  by  virtue  of  my  office,  in  her  Majesty's 
name,  to  chari^e  and  command  you  personally  to  be 
and  appear  before  me,  at  the  dwelling-house  of  if,Nif 
in  the  Township  aforesaid,  on  the  — —  day  of  f 

A.D.  18    ,  at  the  hour  of of  the  clock  in  the 
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forenoon,  tlxen  and  there  to  ^ivo  evidence  and  be 
examined  on  her  Majesty's  bena  f  before  me  and  my 
inquest  touching  the  premises  :  herein  fail  not,  as  you 
will  answer  the  contrary  at  your  peril. 
Given  under  nly  hand  and  seal  this  day  of , 

A.D.  18  .  :••*•♦: 


Coroner. 


At  the  time  of  service  of  copy  of  Summons  on 
the  Witness,  the  Coastable  must  also  produce  and 
exhibit  the  original,  taking  care,  however,  not  to 
let  it  pass  out  of  his  hands. 

Compelling  Attendance — Wlien  the  Witness 
refuses  to  obey  the  Summons  served  upon  him, 
and  is  not  in  attendance  at  the  Inquest,  and  his 
evidence  is  material,  the  Coroner  must  take  sum- 
Inary  measures  to  compel  an  immediate  attendance. 
This  is  done  by  issuing  a  Warrant  to  arrest  the 
party  for  contempt  in  not  obeying  the  Summons, 
Qud  giving  it  to  a  constable  to  execute. 

Warrant  for  Contempt, 
County  of \  To  the  Constables  of  the  Township  of 


To  Wit. 


\ 


in  the  County  of 


and  to 


all  other  her  Majesty's  OlKcers  of  the  Peace  in  and 
for  said  County. — whereas  I  have  receiveil  credible 

information  that  T.D.,  of  the  Township  of ,  in 

the  County  of  ,  can  give  evidence  on  behalf  of 

our  Sovereif^n  Lady  the  Queen,  touuhin;^  the  death  of 

H.H.y  now  lying  dead  in  the  Towufihip  of ; 

and  whereas  the  said  T.D.  having  been  duly  sum- 
moned to  appear  and  give  evidence  before  me  and  my 
Inquest  touching  the  premises,  at  the  time  and  place 
in  the  said  Suimnons  specified,  to  wit  at  the  dwelling- 
house  of  N.N.,  in  the  Township  aforesaid,  on  the 
■  ■  day  of  ,  A.D.  18    ,  of  which  oath  hath 

been  duly  made  before  me,  hath  refused  and  nei^lected 
to  do  so,  to  the  great  hiuderance  and  delay  of  justice. 
These  are  therefore,  by  virtue  of  my  olhce,  in  her 
Majesty's  name  to  charge  and  command  you,  or^  one 
of  you,  without  delay  to  apprehend  and  bring  before 
me,  one  of  her  Majesty's  Coroners  fcr  the  said  County, 
now  sitting  at  the  Township  aforesaid,  by  virtue  of  my 
said  office,  the  body  of  the  said  T.D.,  that  he  may  be 
dealt  With  according  to  law :  and  for  your  so  doing  this 
is  your  warrant. 


Given  under  my  hand  and  seal  this  *- 
A.IX1S    . 

A.B. 

Coroner. 


day  of 


•♦••••• 


Penalty  for  Refusing  to  Give  Evidence. — Should 
the  Witness,  after  being  arrested  and  brought  before 
^  Coroner  and  Jury,  from  stubbornness  or  other 
cause,  refhse  to  give  evidence  and  be  examined, 
it  only  remains  for  the  Coroner  to  issue  his  Warrant 
of  comniittcj.  Happily  such  cases  are  of  rare 
oecunence,  still  it  is  in  this  way  sometimes 
attempted  to  defeat  the  ends  of  justice,  and  the 
Coroner  is  necessitated  to  put  the  law  in  force. 

Warrant  for  Committal  of  Witness. 

Coupty  of         ■   ■,  )  To  the  Constables  of  the  Township  of 

To  Wit.  \  — — ,  in  tho  County  of  — ; ,  and 

other  her  Majesty's  Officers  of  the  Poaoe  in  and  for 
the  Coimty  aforesaid^  and  also  to  the  Keeper  of  the 
Gapl  in  said  County. — Whereas  I  heretofore  igtHied  my 


summons,  under  my  hand,    directed  to  T.D.,  of  th* 

Township  of ,  in  the  County  of——,  requiriuK 

his  personal  appearance  before  me,  then  and  now  one 
of  her  Maiosty's  Coroners  for  the  said  County,  at  the 
time  and  place  therein  mentioned,  to  wit,  at  the  dwell- 
ing house  of  N.N.,  in  the  Townshipafores»aid,  on  the 

day  of  ,  A.D    18     ,  to  cfive  evidence 

and  be  examined  on  her  Majesty's  behalf  louchinf^  and 
concernini;  the  death  oi  H.ll.,  then  and  there  Tyhig 
dead,  of  the  personal  >ervicf  of  which  said  summonn 
oath  hath  been  duly  made  before  me ;  and  whereas 
the  said  T.D.  having  nejxlecled  and  refused  to  appear 
pursuant  to  the  contents  of  the  said  Summons,  I  tnere- 
upon  afterwards  issued  my  Warrant,  under  my  hand 
and  seal,  \\\  order  that  the  said  T.D.,  by  virtue  thereof, 
mi«^lit  be  apprehended  and  brouGjht  before  me,  to  answer 
the  premises;  and  whereas  the  said  T.D. ,  in  pursuance 
thereof,  hath  been  apprehended  and  brouj^ht  before  me, 
now  duly  silting  by  virtue  of  my  office,  and  hath  been 
duly  requireil  to  irive  evidence  and  be  examined  before 
me  and  my  inquest  on  her  said  Majesty's  behalf,  touch- 
iiii^  the  death  of  the  said  II. H.  Yet  the  said  T.D.  not- 
withs:andin(r,  hath  absolutely  and  wilfully  refueecl,  and 
still  doth  absolutely  and  wilfully  refuse  to  give  evidence 
and  be  examined  touching  the  premises,  or  to  give 
sufficient  reason  for  his  refusal,  in  wilful  and  open 
violation  and  delay  of  justice.  These  are,  therefore, 
by  virtue  of  my  ofHce,  in  her  Majesty's  name  to  charge 
and  command  you,  or  any  one  of  you,  the  said  Con- 
stables and  Otficers  of  the  Peace  in  and  for  the  said 
Township  and  County,  forthwith  to  convey  the  body 

of  the  said  T.D.  to  the  Gaol  of  the  County  of ., 

at  the  Town  of ,  in  the  said  County,  and  hint 

safelv  to  deliver  to  the  Keeper  of  said  Gaol :  and  these 
are  likewise,  by  virtue  of  my  said  otfice,  in  her 
Majesty's  name,  to  will  and  require  you,  the  said 
Keeper,  to  receive  the  body  of  the  said  TT.D.  into  your 
custody,  and  him  safely  keep  until  he  shall  consent 
to  give  his  evidence  and  be  examined  before  me  and 
my  Inquest,  on  her  Majesty's  behalf,  touching  the 
death  of  the  said  H.H.,  or  until  he  shall  be  from  thence 
otherwise  discharged  by  due  course  of  law  ;  and  for  so 
doing  ihis  is  your  Warrant. 
Given  under  my  hand  and  seal  this  day  of         i     , 

A.D.  18    .  j—*n 

A,B.,  *K«.S** 


Coroner. 


The  Statute  13  &  14  Vic.  c.  56,  also  pix)videft, 
as  in  the  ease  of  Jurors,  that  if  .any  person  having 
been  summoned  as  a  witness  to  give  evidence  upon 
an  inquest  shall  not  appear,  he  shall  be  subject  to 
a  fine  as  therein  declared.  Such  proceeding,  how- 
ever, not  to  interfere  with  the  power  already  vested 
in  Coroners  for  compelling  appearance  of  witnesses, 
or  punishing  for  contempt  of  Court  in  not  appearing 
and  giving  evidence  :  the  third  section  declares  : — 

III.  And  be  it  enacted,  that  if  any  person  having  been 
duly  summoned  as  a  Juror  or  Witness  to  give  Evidence  upoti 
any  Coroner's  Inquest,  shall  not,  after  being  openly  calleil 
three  times,  appear  and  servo  as  such  juror,  or  appear  and 
give  evidence  on  such  inquest,  every  such  Coroner  shall  bo 
empowered  to  impose  such  fine  upon  any  person  so  making 
default  as  he  shall  think  fit,  not  exceeding  twenty  shillings ; 
and  every  such  Coroner  shall  make  out  and  sign  a  certificate, 
containing  the  name,  residence,  trade  or  calling,  of  such 
person  so  making  default,  together  with  tlie  amount  of  the 
fine  imposed,  and  the  cause  of  such  fine,  and  shall  transiait 
such  certifioate  to  tho  Clerk  of  the  Peace  in  the  County  in 
which  such  defaulter  shall  reside,  on  or  before  the  first  day 
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6f  the  Quarter  Sessions  oi  the  Peace  then  next  ensuing  for 
6uch  last  mentioned  County,  and  shall  cause  a  copy  of  such 
certificate  to  be  served  upon  the  person  so  iined,  by  leaving 
it  at  his  residence,  witniri  a  reasonable  time  after  such 
inquest ;  and  all  fines  and  forfeitures  so  ceriilied  by  such 
Coroner  shall  be  estreated,  levied  and  applied  in  like  raimner, 
knd  subject  to  the  like  powers,  provisions  and  penalties,  in 
4ll  respects,  as  if  they  had  been  part  of  the  fines  imposed  at 
6uch  Quarter  Sessions.  Provided  always,  that  nothinj^ 
herein  contained  shall  be  construed  to  affect  any  power  now 
by  law  vested  in  any  Coroner  for  compelling  any  person  to 
Appear  and  give  evidence  before  him  on  any  inquest  or  other 
proceeding,  or  for  punishing  any  person  for  contempt  of 
Court,  in  not  so  appearing  and  giving  evidence  or  otherwise. 

(to  be  CO.NTIMIlilD.) 
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in  RE  McAvOY  AND  ThE  MUNICIPALITY  OF  SaUKIA. 
Sjf-^w  to  prohAit  abicivddy  tfU  saU  oflitiuors,  l(c. — Approval  of  electors, 

Br-ltfwi  for  prohibiting  the  sale  of  8piiiluc>uB  liqiiorn,  tn\,  which,  umlcr  16 
Vic.  ch.  ISi,  sec.  4,  require  to  be  Duhiiiiileil  to  the.  t-Iectoo.  mii>t  be  adopti^d 
and  approved  of  by  a  majority  ot' all  the  qualitied  muiticipal  cltetorts  ol'  tiiu 
municipalitv^  not  merely  by  n  mujoiiiy  of  those  who  may  utleitd  at  the 
njeeiin^  called  to  coiisider  such  by-law. 

Where  the  by-law  which  provided  for  calling  Much  meeting  a»suraed  that  the 
approval  of  the  majority  of  the  voters  preisent  would  be  suHiciciii :  HM^  tlmt 
it  was  ilcvertlielcM  proper  to  move  againsit  the  then  proiMsed  by-law,  after 
i(  had  been  passed  OR  Much  approval,  ujid  not  against  that  which  laid  duwii 
the  improper  course  of  proceeding. 

Vankoughnel,  Q.C.,  obtained  a  rule  nisi  on  the  Munici- 
pality of  the  Township  of  Sarnia,  to  shew  cause  why  a  by- 
law passed  by  them,  intituled  ♦<  A  By-law  to  repeal  the  first 
four  sectioxis  and  part  of  the  filth  section  of  by-law  No.  33, 
intituled  <A  By-law  for  the  limitation  and  regulation  of  taverns 
and  temperance  hotels  in  the  township  of  Saruia,  and  for 
preventing  absolutely  the  sale  of  wine  and  brandy,  or  other 
spirituous  liquors,  ale,  or  beer  by  retail,  within  ihe  munici- 
pality of  Sarnia,' "  or  the  said  by-law,  wilh  the  exception  of 
uie  nrst  sectioo,  should  not  be  quashed  with  co.sts,  on  the 
grounds  jthat  the  mimicipal  council  had  no  jurisdiction  to  p;iss 
auch  a  by-law,  or  any  portion  thereof,  excepting  the  first 
flection ;  and  that  the  said  by-law,  excepting  thj  first  section, 
is  on  the  face  of  it  illegal,  and  does  not  shew  that  it  had  been 
approved  of  by  the  majority  of  the  electors ;  and  that  it  was 
dot,  before  the  final  passing  thert^of,  approved  of  and  adopted  ; 
and  on  grounds  appearing  on  the  face  of  the  by-law,  and  on 
the  affidavits  and  papers  filed. 

The  by-law  complained  of  was  numbered  48,  and  was 
passed  on  the  8th  of  November,  1853. 

It  repealed  certain  clauses  of  a  previous  by-law.  No.  33. 
The  second  section  enacted  <<  that  there  shall  be  no  license 
issued  for  the  sale  of  intoxicating  liquors  in  any  house  of 
public  entertainment,  and  that  no  wine  or  brandy,  or  other 
spiiitaous  liauors,  ale  or  beer,  shall  be  sold  by  retail  within 
the  limits  oi  the  municipality  of  the  township  of  Sarnia." 
The  third  section  was,  <<  that  if  any  person  shall  sell  any  wine 
or  brandy,  or  other  spirituous  liquors,  ale  or  beer,  by  retail, 
within  the  said  municipality,  to  any  person,  he  shall  forfeit 
and  pay  a  fine  of  not  less  than  one  pound  and  not  more  than 
&ye  pounds,  for  every  such  sale ;  and  in  default  of  payment, 
or  for  want  of  sufficient  distress,  shall  be  imprisoned  for  a 
term  not  exceeding  twenty  days ;"  and  the  fourth  section 
directed  "that  the  by-law  shall  come  into  force  on  the  1st  of 
January,  1854,  except  as  to  licenses  already  granted,  and 
not  yet  expired." 

It  appeared  that  there  were  290  qualified  electors  in  the 
municipality. 


On  the  6lh  of  September,  1853,  a  1^-law  was  passed  for 
determining^  the  manner  of  ascertaining  the  adoption  and 
approval  oi  a  majority  of  the  qualified  electors  of  the  theri 
proposed  by-law  (that  now  moved  against)  ;  and  this  by-law 
provided  that  there  should  be  a  general  meeting  of  the  quali- 
fied municipal  electors,  to  be  held  at  a  time  and  place  named 
in  if,  at  which  meeting  the  reeve,  or,  in  his  absence,  some 
member  of  the  couucfl,  should  preside  :  that  the  only  Question 
to  be  determined  at  such  meeting  should  be  Vrhefner  the 
majonti/  of  the  municipal  electors  present  thereat  did  or  did 
not  approve  of  the  said  oy-law  :  ana  directions  were  given  as 
to  the  mode  of  proceeding  at  the  election  :  and  it  was  enacted 
that,  at  tne  close  of  the  poll,  the  person  presiding  shculd 
count  the  yeas  and  nays,  and  ascertain  and  certiiy  to  tho 
council  whether  tfie  vuijority  was  for  the  approval  or  disap- 
proval of  the  by-law. 

■  * 

Tlie  metaling  was  held  as  directed  by  the  by-law .  and  the 
by-law  No.  48,  the  one  now  complained  of,  was  passed  on 
the  8th  of  November,  1853,  upon  a  certificate,  dated  the  7th 
November,  signed,  not  by  the  presiding  ofiicer,  but  by  thd 
clerk  of  the  council,  as  secretar)'  of  the  meeting,  to  the  effect 
that  the  meeting  was  held  as  directed  by  the  by-law  for  that 
purpose  :  that  the  reeve  presided :  that  the  draft  of  the  by- . 
law  was  read  to  the  meeting,  and  the  question  ot  approval  or 
(lisjipproyal  put  to  them  by  the  reeve,  and  that  the  reeve  did 
then  and  there  declare  his  opinion  tliat  the  majority  of  tKe 
municipat  electors  present  thereat  was  for  ttie  approval  of 
the  by-law  ;  which  decision  was  not  appealed  from. 

The  by-lavv  respecting  the  taking  the  vote  had  provided 
for  the  declaiing  trie  proposed  by-law  approved  of,  when  no 
poll  was  demanded,  as  seemed  to  have  been  the  case  here. 

It  was  sworn  in  an  affidavit  made  by  the  clerk,  who  Grave 
this  certificate,  that  he  attended  the  meeting,  and  that  tnerei 
were  less  than  twenty  of  the  municipal  electors  ol  the  town- 
ship of  Sarnia  present  thereat. 

Leith  shewed  cause,  and  cited  Rex.  V.  Bower,  1  B.  &  C. 
492 ;  Rex.  v.  Monday,  2  Cow.  531 ;  Rex.  v.  Varlo,  1  Cow. 
248;  Rex.  v.  Grimes,  5  Burr.  2598;  Rev.  v.  Bellringer,  4 
T.  R,  823;  Gosling  v.  Veley,  16  L.  J.  (Q.B.)  209,  211; 
Oldknow  V.  Wainwright,*  1  W.  Bl.  29 ;  Regina  v.  Hirous,  7 
A.  &  K.  962. 

Vankoughnety  Q.  C,  contra,  cited  Pierce  t.  Barfrum,  1 
Cow.  269 ;  Shaw  v.  Pope,  2  B.  &  Ad.  465 ;  Elwood  v.  Bul- 
lock, 6  Q.B.  383 ;  Woolley  v.  Idle,  4  Burr.  1951 ;  Rex.  v. 
Devonshii:^,  1  B.  &  C.  610. 

Robinson,  C.J.,  delivered  the  judgment  of  the  court. 

Giving  due  weight  to  what  has  been  decided  in  England  in 
the  cases  cited  by  Mr.  Leith,  respecting  the  sufficiency,  upon 
common  law  principles,  of  a  majority  of  those  present  at  a 
meeting  to  bind  the  whole  body,  we  must  in  this,  as  in  other 
similar  cases,  where  there  is  a  statutory  provision  upon  the 
subject,  determine  what  is  the  intention  and  propet  construc- 
tion of  the  language  used  by  the  legislature. 

The  question  here  arises  under  the  statute  16  Vic.  oh.  184, 
sec.  4,  which  provides  for  submitting  to  the  electors  of  th« 
municipality  the  question  whether  a  by-law  shall  pass  which 
is  intended  absolutely  to  prohibit  the  licensing  of  any  inn  or 
house  of  public  entertainment  to  sell  wine  or  spirituous  liquors 
by  retail,  or  to  prohibit  altogether  the  selling  of  wine,  brandy, 
or  oth#r  spirits,  or  ale  or  b«er  by  retail,  within  ^e  munici- 
pality. 

There  are  other  statutes,  such  as  16  Vic.  ch.  22,  and  ch. 
181,  sees.  6  &  7,  wiiich  provide  for  a  reference  to  the  electors 
before  any  by-law  for  certain  purposes  shall  pass.  T*hey  ar^ 
not  closely  alike  in  their  provisions ;  ch.  22  making  the  raeuit 
depend  on  the  majority  ot  votes  of  those  present  at  the  meet- 
iug  to  be  convened,  while  the  other  statute,  ch.  181,  requires 
evidently  that  the  proposition  must  be  approved  of  by  a 
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majority  of  those  rcsidincr  within  the  municipality  who  arc 
qpalified  to  vote  at  elections,  or  it  cannot  be  passed.  We 
have  no  doubt  that  the  legislature,  havincj  reference  to  the 
questions  to  bo  determined,  did  intend  to  make  the  difference 
which  they  have  done  in  these  two  cases. 

The  provision  in  ch.  184,  upon  which  we  are  now  called 
to  decide,  is  not  so  explicit  in  its  terms  in  regard  to  what  it 
Remands,  as  either  of  the  other  two  statutes  which  we  have 
mentioned.  But  we  have  no  hesitation  in  determining  that 
it  does  make  it  necessary  that  a  majority  of  the  qualified 
electors  of  the  municipality  should  concur,  and  that  a  vote  oi 
a  majority  of  those  present  at  the  meeting,  unless  it  amounts 
in  numbers  to  a  majority  of  the  electors  both  present  and 
absent,  will  not  suffice. 

The  4th  clause  of  ch.  184,  provides,  that  no  such  by-law 
as  is  therein  mentioned  "shall  have  force  or  effect,  unless, 
Ibefore  the  final  passing  thereof,  it  shall  have  been  adopted 
and  approved  by  a  majority  of  the  (jualified  municipal 
filectorsofthe  municipahty  (to  ]>e  ascertained  in  such  manner 
as  shaill  be  deternj^ined  by  a  by-la>y  to  be  previously  passed 
(or  that  purpose.)"     ^ 

Where  the  legislature  have  i^eant,  as  in  ch.  22,  that  a 
paajority  of  those  present  at  the  meeting  shall  decide  the 
/[question,  they  have  said  so  in  express  words.  Here  they 
have  not  said  so,  but  have  requireci  that  there  shall  be  the 
assent  of  "  a  majority  qf  the  qualified  municipal  electors  of 
Jhe  municipality." 

Judging  from  the  words  used  in  the  clause  before  us,  we 
pannot  say  that  the  legislature  meant  to  place  it  in  the  power 
pf  any  meeting,  however  small,  convened  at  a  part  of  the 
township  however  remote  from  the  bulk  of  the  population,  to 
determine  whether,  not  merely  all  the  other  inhabitants  of 
the  township,  but  all  who  might  have  occasion  to  sojourn  in 
i{  or  travel  tnrough  i{,  should  be  able  to  buy  a  glass  of  beer. 
Such  a  meeting  might  be  less  numerous  than  the  council 
itself,  and  the  legis^tive  body  might  in  such  a  oase  be 
binding  all  their  constituents  under  the  sanction  of  a  reference 
piade  to  a  number  of  voters  less  than  the  number  of  members 
pf  the  council  who  concurred  in  passing  the  by-law.  It  is 
not  likely  that  the  legislature  intended  that ;  and  the  language 
they  used  certainly  imports  otherwise,  and,  as  we  thjnk,  very 
plainly. 

It  is  true  that  the  by-law  under  which  the  approbation  of 
twenty  electors  was  obtained,  out  of  the  two  nundred  and 
ninety  residing  in  the  township,  does  assume  that  it  will  be 
sufficient  to  ascertain  what  is  the  opinion  of  the  voters  who 
attend  the  meeting,  and  the  certificate  which  forms  the 
foundation  of  this  by-law  does  accordingly  comport  with  the 
by-law  in  stating  that  the  majority  of  the  municipal  electors 
present  at  the  meeting  was  in  favor  of  the  proposed  by-law, 
put  the  statute  of  the  province  savs  that  the  approval  must 
pome  from  the  majority  of  the  qualified  municipsil  electors  of 
^  municipality.  ^ 

Where  the  two  provisions  conflict,  we  must  be  governed 
by  the  statute.  It  was  objected  that  even  in  this  view  of  the 
pase  it  was  necessary  to  have  moved,  in  the  first  instance, 
\o  quash  the  by-law  which  laid  down  the  iiaproper  course  of 
proceeding ;  but  that  was  passed  only  for  the  occasion  of  that 
tneeting,  and  is  spent.  It  would  be  an  idle  act  to  move 
against  it ;  and  being  illegal  on  the  face  of  it,  it  could  never 
form  a  good  legal  foundation  of  the  by-law  afterwards  passed. 
We  m&Q  the  rule  absolute  with  costs. 

Rule  absolute. 


Thv  Chikf  Supsrintcndknt  of  Common  Schools  for  Upper 
Canada,  appellant,  in  a  cause  of  the  Trustees  of 
School  Section  No.  2,  in  the  1*ownship  of  Moore,  v. 
William  McRae. 

Muratitm  »f  school  section — Election  of  ntw  trMStees. 
i^fi  ftlt0ittiion  of  the  boui^daries  of  a  ichool  •eclion  under  13  k  li  Vic.  ch.  iS. 


8T.  18.  8u1>flcc.  4.  does  not  make  it  uecesvary  to  call  a  school  section  ine«tiuf 
and  nppoiiit  new  trustees. 

The  tru!«teo»<  In  iliis  cn»«#»  proceeded  to  collect  the  rate  by  action  instead  o(  by 
warronl.  a^  provided  by  13  It  14  Vic.  ch.  48,  sec.  12,  subsecs.  2,  7.  8;  and 
srmble  per  Ihaptr,  J„  that  the  ai)peal  might  have  been  dismissed  on  Ihia 
ground ;  but  ihc  oljcction  was  waived. 

This  was  an  appeal  from  the  Division  Court  of  the  County 
of  Lambton. 

The  action  was  broufrht  by  summons  bearing  date  the  16th 
of  May,  1854,  issued  out  of  the  First  Division  Court  of  the 
county  of  Lambton,  to  recover  £1  7s.  lid.  for  the  causes 
8tate(l  in  the  plaintiff's  statement  of  claim  (which  statement 
by  the  judsrment  returned  appeared  to  have  been  for  school 
assessments  for  1851,  1852,  1H53.  The  statement  itself  was 
amoni^  the  papers,  and  was,  for  1851,  for  support  of  school, 
$1.52. ;  for  1852,  for  support  of  school,  $1.12i.;  for  1853,  for 
support  of  school,  $1.47.,  and  for  the  same  year  1853,  for 
special  assessment  for  building  school-house,  $1.47. 

It  appeared  that  on  the  11th  of  March,  1850,  the  Municipal 
Council  of  the  township  of  Moore  passed  a  resolution  that  the 
foUowinsj  school  sections  were  recommended  by  the  Rev. 
Geo.  Salter,  and  unanimously  adopted  by  the  council.  Sec- 
tion No.  2,  commencing  at  No.  19,  front  concession,  running 
east  to  19,  4th  concession  inclusive;  then  north  to  19,  in  the 
6th  concession,  inclusive;  then  west*  to  the  river  St.  Clair; 
tlience  to  the  place  of  beginning. 

On  the  17th  of  June,  1851,  a  by-law  was  passed  by  the 
same  municipality,  confirming  the  resolution  of  11th  March* 
18.50,  and  as  to  this  section  No.  2,  enacting  <<  Section  2nd  to 
commence  at  No.  19,  front  concession,  inclusive,  miinins^ 
east  to  19,  4th  concession,  inclusive  ;  thence  north  to  19,  6tE 
concession,  inclusive  ;  thence  west  to  the  river  St.  Clair ; 
thence  south  to  the  place  of  beginning." 

Tlie  defendant  was  a  resident  in  school  section  No.  2y  as 
defined  by  the  resolution  of  11th  March,  1850,  and  the  by- 
law of  17th  June,  1851. 

The  evidence  of  George  Wright,  given  in  the  court  below, 
as  follows : 

George  Wright,  sworn,  says  he  was  one  of  the  trustees  of 
above  section  in  1850,  '51  and  '52.  The  section  elected 
trustees  in  1851.  Put  the  necessary  notices  up  himself.  The 
regular  annual  school  meetings  were  called  on  notices  put  up 
for  that  purpose  in  '51  and  '52  by  himself.  There  were  only 
six  or  seven  opposing  these  alterations.  None  made  at  the 
meetings.  There  was  but  one  meeting  (annual)  in  1850 ; 
did  not  at  any  meeting  see  defendant  there ;  does  not  recollect 
receiving  any  notice  of  limits,  &c.,  from  the  township  clerk. 
There  was  no  change  of  number,  but  a  part  taken  off  the 
north  and  parts  added  to  east  and  south  sides.  Read  a  written 
notice  of  alteration  from  Mr.  Salter,  the  township  superin- 
tendent. 

The  defendant  waived  all  objections  as  to  the  method  of 
proceeding,  but  objected,  first,  that  the  requisites  of  the  13 
&  14  Vic,  ch.  48,  sec.  18,  subsec.  4,  had  not  been  complied 
with  in  passing  the  by-law  of  17th  June,  1851 ;  and  secondly, 
that  the  section  No.  2,  as  altered,  constituted  a  new  section, 
and  therefore  new  trustees  should  have  been  elected,  as  pro- 
vided by  13  &  14  Vic,  ch.  4S,  sees.  4,  6,  6,  which  was  not 
done. 

As  to  the  first  objection,  the  learned  judge  held  that  the 
court  below  had  no  power  to  enquire  whether  the  township 
proceeded  legally  in  passing  the  by-law  or  not ;  but  that  upon 
the  second  oDJection  the  defendant  was  entitled  to  succeed, 
and  on  that  ground  a  non-suit  was  ordered. 

The  Chief  Superintendent  appealed  from  this  decision 
under  the  provisions  of  16  Vic.  185,  sec.  24. 

Robinson,  C.  J. — The  facts  of  this  case  are  not  stated  with 
distinctness,  but  we  are  left  to  glean  them  from  the  evidenca 
and  documents  as  we  can. 
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J  infer  from  them  that  MoHae  Ilfes  in  section  2,  and  that 
he  is  sued  in  the  Division  Court  for  not  paying  school  rates 
imposed  for  that  section.  There  is  no  paper  annexed  to  the 
summons  shewing  the  claim,  thoujrh  such  minute  of  claim  is 
referred  to  as  if  annexed.  The  question  which  we  are  asked 
to  adjudn^e  upon  is,  whether  an  alteration  made  in  school 
flection  2,  by  takinjr  a  part  from  it,  »Tnd  addinsr  to  it  what 
formed  part  of  another  section,  ronstituics  the  section  No.  2, 
so  ahered,  a  nciv  aection  within  the  meaning  of  the  18th 
clause  of  13  &  14  Vic,  ch.  48,  subsec.  3,  and  made  it  neces- 
sary to  call  a  school  section  meeting,  and  to  proceed  therein 
as  m  the  4th  and  5th  clauses  of  th("  act  is  directed,  before  any 
rates  for  such  altered  section  could  be  impo.sed  ;  or  wliether, 
as  the  Chief  Superintendent  of  Schools  contends,  the  trustees 
chosen  for  the  section  before  its  alteration  did  not  continue  in 
office  for  that  section  in  its  altered  stale  :.s  before,  and  hatl 
power  to  impose  rales,  without  the  necessity  for  a  new 
election  of  trustees,  as  at  a  first  meeting  for  a  new  section. 

I  cannot  say  that  I  am  certain  T  have  succeeded  in  pickinsr 
out  the  facts,  but  as  I  understand  them  I  think  there  was  no 
necessity  for  any  school  secti<m  meeting,  ornewappomtment 
of  trustees  for  the  section  2,  on  account  of  the  alteration  that 
liad  been  made  in  its  limits,  and  tliat  the  judgment  of  non- 
8uit  giveii  in  the  Division  (?ourt  should  therefore  be  reversed, 
and  judgment  given  for  the  plaintiffs  in  the  cause. 

I  do  not  see  on  the  face  of  the  papers  submitted  wliy  tlie 
trustees  did  not  proceed  to  collect  the  rate  in  this  case  by 
warrant.  I  see  no  authority  for  proceeding  by  action  except 
where  the  person  rated  resi'ies  out  of  the  section.  However, 
there  is  no  appeal  on  this  point,  and  what  has  been  done  may 
be  right  in  that  respect,  though  the  fomidalion  of  the  proceed- 
ing is  not  explained. 

Draper,  J. — It  is  nowhere  shewn  what  were  the  bounda- 
ries of  school  section  No.  2,  prior  to  the  11th  of  March,  1850; 
that  a  section  No.  2,  existed  before  the  11th  of  March,  1850, 
appears  from  the  fact  stated  in  the  evidence  of  (ieo.  Wright, 
that  he  was  a  trustee  in  1850,  in  which  year  lie  says  there 
was  only  one  meetinar  (I  presume  for  the  election  of  school 
trustees)  which  was  the  annual  meeting,  andH.ccording  to  the 
12  Vic,  ch.  83,  sec.  21,  must  have  been  on  the  second 
Tuesday  in  January  of  that  year.  Wright's  evidence  further 
goes  on  to  statethat  the  change  made  in  18.50,  was  the  takinp 
off  part  horn  the  north  and  adding  a  part  totlie  east  and  south 
ftides  of  section  No.  2.  Now  it  appears  to  me  that  this  was 
the  alteration  of  a  school  section,  so  far  as  the  evidence  shews. 
rt  is  not  shewn  to  liave  been  a  new  division  of  the  township 
into  school  sections:  it  certainly  was  not  the  union  of  two  or 
more  sections  ;  and  therefore  only  the  third  alternative  pro- 
vided for  by  the  18th  section  of  12  Vic.  remains ;  namely,  the 
siiteration.  If  therefore  we  can  assume  that  an  allcration  of 
the  school  section  .could  be  made  by  resolution,  then  this 
alteration  made  on  the  11th  of  March,  1850,  was  expressly 
oonfirmed  by  the  statute  13  &c  14  Vic  ch.  48,  and  the  appeal 
must  be  sustained.  If  it  were  necessary  to  rest  the  decision 
upon  this  point,  however,  I  should  require  further  consider- 
ation before  concluding  that  the  powers  conferred  for  common 
sohool  purposes  on  the  Municipal  Council  do  not  require  to 
be  exercised  by  by-law.  But  it  is  not  necessary  to  rest  on 
thai  ground*  In  June,  1851,  a  by-law  was  passed,  almost 
in  the  words  of  the  resolution  of  the  preceding  year,  and  the 
provisions  of  that  act  equally  bring  me  to  the  conclusion  that 
this  is  an  alteration  of  a  school  section  and  no  more,  according 
to  the  evidence  submitted.  I  think  the  learned  judge  held 
rightly  in  the  court  below,  that  the  regularity  of  the  proceed- 
ings preparatory  to  that  by-law  were  not  a  subject  for  his 
enquiry.  He  took  it,  and  I  think  properly,  as  it  stood  before 
him.  It  was  within  tlie  power  of  the  township  council  by  the 
18kh  section,  subsec  4,  of  the  13  &  14  Vic,  to  make  such  an 
alteration,  and  they  have  done  it  m  the  way  that  is  free  from 
doubt  as  to  the  due  execution  of  the  power,  i.e.  by  by-law. 
That  an  aUeration  involves  a  change  of  parties  from  being 


members  of  one  school  section  by  transferring  Iheni'  into 
another  is  quite  clear  from  a  part  of  the  proviso  to  the  4th  eteb- 
section  of  section  18,  <<that  the  inhabitants  transferred  from 
one  school  ser*tion  to  another  shall  be  entitled,  for  the  common 
school  purposes  of  the  section  to  which  they  are  attached,  to 
such  a  proportion  of  the  proceeds  of  the  disposal  of  the  school 
house  or  other  common  school  property  as  the  assessed  valu^ 
of  their  properly  bears  to  that  of  the  other  inhabitants  of  the 
scluxil  section  irom  which  they  shall  have  been  separated." 
This  language  expressly  applies  to  the  disposal  of  school 
properly  not  required  in  consequence  of  the  ^< alteration  or 
union  of  school  sections."  In  my  opinion,  therefore,  con- 
fining my  attention  to  the  statute  13&  14  Vic,  oh.  48— (the  IS 
Vic,  ch.  185,  does  not  affect  the  question) — the  evidence  in 
this  case  shews  only  an  alteration  of  an  existing  school  sec- 
tion, not  the  formation  of  a  new  one  ;  and  therefore,  as  there 
were  three  trustees  m  the  section  No.  2,  elected  according  to 
law,  before  this  by-law,  they  continued  to  be  tnistees  alter 
it.  The  judgment  of  non-suit  is  therefore  wrong.  The 
plaintilfs  should  recover  for  the  school  rates  for  1852  and 
1853.  As  to  those  for  1851,  treating  the  alterations  to  have 
been  maHe  by  the  by-law  of  June,  1851,  sub-section  4  of 
«?eclion  18  of  13  &  14  Vic,  ch.  48  provides  "that  any  altehi- 
tion  in  the  boundaries  of  a  school  section  shall  not  go  into 
eflect  before  the  2.5th  day  of  December  next  after  the  time 
when  it  shall  have  been  made."  Tlie  rate  bill  is  headed 
thus:  "Rate-bill  of  persons  liable  to  school  fees  in  section 
No.  2,  in  the  townsliip  of  Moore,  for  nine  months,  cohif- 
mencing  21st  January  and  ending  the  30th  November,  1851 ; 
and  it  is  issued  with  a  warrant  to  levy,  addressed  to  the 
collector  on  2nd  September,  1851.  Now,  as  I  undenrtand^ 
the  defen  lant  only  became  a  resident  of  school  section  No.  %. 
by  force  of  the  alteration.  It  seems  to  follow  that  he  WDD'hl 
not  be  liable  for  the  rate  imposed  prior  to  the  25th  of  Decem- 
ber, 1851,  as  the  alteration  made  by  the  by-law  of  June  iit 
that  year  could  not  take  effect  earlier. 

The  judjLTment  in  this  case  was  given  in  the  court  below  oii 
the  23rd  of  June,  1854.     The  notice  of  appeal  was  given,  aa 


seems  to  have  been  done,  but  too  late  for  argument  last  terrn. 

The  only  point  I  entertain  any  doubt  upon  is  whether  this' 
appeal  might  not  have  been  dismissed  upon  the  ground  that 
the  statute  13  &  14  Vic.  ch.  48,  section  12,  sub-sections  2,  7^ 
8,  provides  specific  means  for  collecting  all  school  rates  with* 
the  exception  contained  in  sub-section  9,  which  in  express 
terms  authorizes  the  school  trustees  to  sue  for  and  recover  by 
their  name  of  ofiice  the  amounts  of  school  rates  and  subscrip- 
tions due  from  persons  residing  withotU  the  limits  of  their 
school  section  and  making  default  in  payment.  Thifi  objec-^ 
tion  was  not  however  taken  on  the  argmnent. 

Burns,  J. — I  think  the  judge  has  taken  quite  a'rtlstakiJn^ 
view  of  the  effect  of  the  3rd  and  4th  subsections  <rf  seVTldD  18 
of  13  &  14  Vic  ch.  48.    The  3rd  subsection  gives  the  muhfr* 
cipnl  council  of  the  township  power  to  form  portions"  of  the" 
township,  where  no  schools  have  been  established  into sOhocA 
sections,  and  in  such  case  the  proceeding  to  elect  trustees'llT 
to  take  place  under  the  provisions  of  the  4th  section;    This" 
case  does  not  come  within  that  provision.    Then  nildM'  tker 
4th  subsection  the  municipal  oouncil  has  power  todotwa 
things — first,  to  alter  any  school  section  already  established  ; 
secondly,  to  unite  two  or  more  school  sections.     It  is  only  in 
the  case  of  two  or  more  school  sections  bein^  united  that  the 
provisions  of  the  fourth  section  of  the  act  is  brought  into 
operation.    A  mere  alteration  of  the  boundaries  does  riot 
require  a  new  election  of  trustees.    A  union  of  two  or  more 
sections  might  take  place  at  any  period  of  the  year,  and  then 
it  would  be  required  to  have  a  new  election,  which  the' foiirth 
p-ection  of  the  act  provides  for.     In  the  case  of  an  alteration 
of  the  boundaries,  the  fourth  subsection  declares  that  such 
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alteration  in  the  boundaries  shall  not  go  into  operation  before 
the  25th  of  December  next  aiHer  the  same  snail  have  been 
made.  This  evidently  contemplates  that  no  new  election  is 
necessary  upon  a  mere  alteration  of  the  boundaries.  It  was 
contended  on  the  argument  that  thore  should  have  been  evi- 
dence before  the  judge  below  that  the  people  of  the  school 
section  desired  the  alteration.  I  do  not  think  such  evidence 
required.  So  long  as  the  by-law  of  the  township  council 
remained  de  faciOy  it  was  unnecessary  for  the  trustees  of  the 
school  to  prove  it  to  be  correct  dejure.  In  proceedings  by 
the  trustees  of  the  school  section  it  must  bo  assumed  that  all 
preliminary  matters  were  performed. 

Appeal  confirmed. 


RjEOINA  EX  REL.  SWAN  V.  RoWAT. 
{Reported  fry  C,  RobinaoH,  Eeq^  Barrister~at'Lavf.) 

QuaiifaaSemef  candidate— Right  of  returning  nffieer  to  refuse  a  candidate  v^uiM 
■fualifieation  does  not  ajijpear — Entitling  "papers  preceding  eumtnens — Nomination 
^amOiaU  6y  nan-residrnt  of  toumship. 

The  relator  in  this  case,  oa  beings proposted  as  a  camlidate  for  townshipeouncillor, 
was  opposed  oa  not  having  a  requisite  qualification  therefor.  The  returning 
officer  therefore  refused  to  accept  him  as  a  canitidate,  and  returned  the  other 
~  ididate  as  duly  elected. 


HeUL  that  on  moving  to  setVnside  the  election,  the  relator  shouhl  shew  clearly 
that  he  was  duly  qualified  at  the  time  bf  election  to  be  such  candidate. 

JTdd,  also,  that  affidavits  and  papers,  on  motion  and  rule,'  for  a  summons,  in 
the  nature  of  a  9110  loomifflo,  are  bad  if  entitled  m  a  cause. 

AmUr,  That  the  party  nominating  a  candidate  need  not  be  entitled  to  vote. 

The  summons  in  this  case  issued  in  Hilary  Term  last.  The 
groiuids  on  which  it  issued,  and  on  which  the  relator  moved  to 
set  aside  the  election^  are  fully  set  forth  in  the  judgment. 

On  the  &id  March  Coatna  appeased  for  the  defendants ;  he 
objected — 

Ist.  That  the  affidavits  and  papers  preceding  the  issuing  of 
the  summons  were  wrongly  entitled,  Deing,  "  In  the  matter 
of  The  Queen  on  the  relation  of  William  Swan  vs.  James 
Rowat|"  whereas  they  should  only  have  been  entitled  in  the 
court.  He  referred  to  The  King  q.  t.  vs.  Cole,  6  T.  R.  640 ; 
The  Kingc  v.  Almon,  in  note  to*  same  case ;  and  to  The 
Municipsdity  of  Augusta  vs.  Municipality  of  Leeds^  &cu  1 
Frao.  Sep.  U.C.,  No.  2,  p.  12L 

Sad.  That  ike  affidavit  of  D' Alton  McCarthy  was  sworn 
before  the  partner  of  asent  of  relaitor's  attorney :  he  referred 
to  Rex.  v»  lusticea  of  Shrewsbury.    2  Bamardiston,  272. 

8rd.  Tliat  relator  did  not  show  that  he  was  qualified  at  the 
time  of  the  election  to  be  a  candidate  for  the  office  of  township 
councillor. 

4th.  That  ke  ha3  acquiesced  in  the  election,  and  could  not 
BOW  move  against  it — citing  The  Queen  v.  Greene,  2  G.  &  D. 
24 ;  The  Queen  v.  Hiorn.  7  A.  &  £.,  962 ;  and  Reg.  ex  rel. 
Mitchell  V.  Adams,   1  Cham.  Rep. 

5th.  As  to  the  returning  officer,  that  neither  the  original 
nor  the  copy  served  on  him  was  directed  to  him  ;  being,  in 
fact,  directed  to  nobody — and  that  consequently  all  proceed- 
ings against  him  must  be  set  aside,  such  writ,  &c.,  bein^  a 
mOlity.  He  however  appeared  for  him,  but  contended  that 
the  appearance  could  not  waive  the  nullity.  Ho  referred  to 
Tomsom  v.  Browne^  And.  16:  Hinton  v.  Stevens,  4  Dow, 
!286. 

H.  EccUSy  in  reply,  contended  that  the  appearance  waived 
Ihe  irregularity  in  the  writ,  &c.,  to  returning  officer. 

That  the  affidavits  proposed  to  be  filed  on  behalf  of  defend- 
ants were  wrongly  entitled,  being  "  The  Queen  ex  rel.  Swan 
V.  Rowat  &  Mackay,"  whereas  the  proceedings  are  against 
defendants,  not  jointly  but  separately. 

That  the  qualification  oi  relator  sufficiently  appears  in  his 
aflidavits  filed,  to  mako  a  prima  facie  right  lo  bo  a  candidate 
ibr  the  office  in  question. 
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Rtcif  ARD9,  J. :  The  writ  calls  on  the  dft.  to  shew  by  what 
authority  he  claims  to  use,  exercise,  or  enjoy,  the  omce  of 
township  councillor  for  the  first  ward  of  the  township  of  FloSy 
in  the  county  of  Simcoe. 

The  objections  may  be  thus  stated — ^that  at  the  lastelectioa 
for  a  township  councillor  for  the  said  ward,  held  at  the 
dwelling-house  of  Sarah  Davenport,  in  the  first 'concession  of 
the  said  township,  on  the  1st  January  last,  dft.  and  relator 
were  both  nominated  as  candidates  for  the  said  office ;  that 
relator  is  rated  on  the  assessment  roll  of  the  township  for  rate- 
able real  property  lying  within  such  ward,  sufficient  to  qualify 
him  as  a  candidate  for  the  said  office,  and  demanded  a  poll. 
That  the  returning  officer  refused  to  grant  such  poll,  or  to 
permit  him  to  be  put  in  nomination  as  such  candioate,  or  to 
take  votes  on  his  behalf,  statins  that  he,  the  returning  officer^ 
objected  to  relator,  and  illegally  declared  dft.  duly  elected. 

The  second  ground  of  objection  is  substantially  mentioned 
already,  viz.,  that  the  returning  officer  refused  to  grant  a  poll^ 
and  to  receive  votes  at  such  election,  thereby  depriving  tho 
electors  of  the  ward  of  the  privilege  of  voting. 

Third — that  defendant  was  proposed  by  one  Peter  Cleland, 
who  resided  in  Medonte,  and  was  not  entitled  to  vote  or  take 
part  in  the  said  election,  llie  relator  verifies  his  statement 
with  the  usual  affidavit  that  he  believes  Ihe  reason  and 
grounds  of  the  statement  to  be  well  founded. 

The  relator's  own  affidavit,  s^^om  on  the  2nd  Feb.,  states 
that  he  resides  upon  and  is  the  owner  of  lot  No.  52,  in  the 
second  concession  of  Flos ;  that  he  was  assessed  for  the  year 
1854  upon  the  said  place  for  X175 ;  that  his  name  was  entered 
upon  the  assessment  roll  of  the  township  for  that  amount-— 
£125  being  for  real  estate  held  in  his  oton  right,  and  the 
residue,  £50,  for  personal  property ;  that  he  was  proposed 
and  seconded  for  the  office  of  township  councillor  for  the  first 
ward  of  the  said  township  of  Flos ;  that  Peter  Cleland,  of 
Medonte,  not  being  a  voter  within  the  said  ward,  desired  the 
returning  officer  not  to  receive  him  as  a  candidate,  stating 
that  relator  had  no  title  to  his  land,  and  that  he  eeold  net, 
even  if  he  were  elected,  aualify  for  the  office ;  that  lie,  relator, 
strongly  remonstrated  witn  the  retumingofficer,  and formkllj 
demanded  a  poll;  that  the  returning  officer  disregarded  his 
remoBstranee,  and  demand  of  a  poll,  at  the  instigation  of  the 
said  Peter  Cleland,  who  is  the  son-in-law  of  Geo^e  McKay^ 
the  returning  officer.  That  the  returning  officer  stated  he 
objected  to  William  Swan,  and  declared  James  Rowat  duly 
eleeted.  lliat  relator  thereupon  selenuily  protested  agiinst 
the  proceedings  as  illegaL 

The  affidavit  of  John  Oswald  Swan,  said  to  be  a  nephew 
of  relator,  sworn  on  the  second  of  February,  states  that  he 
knows  relator,  who  is  the  oumer  and  occupier  of  a  farm  of  one 
hundred  acres  of  land  in  the  first  ward  of  Flos ;  that  he 
attended  the  election  on  the  first  of  January  for  a  councillor 
for  that  ward.  After  the  opening  of  the  poll,  Peter  Cleland^ 
not  being  a  resident  of  or  voter  in  the  township,  proposed  dft. 
for  councillor  for  the  said  ward,  and  John  Dunn  seconded  him-; 
that  Gideon  Richardson,  a  resident  freeholder  of  the  said  ward* 
proposed  relator,  and  that  he,  deponent,  beina^also  a  resident 
freeholder  of  the  said  ward,  seconded  him.  That  Peter  Cle- 
land desired  the  returning  officer  not  to  receive  the  nomination 
of  relator,  as  his  title  to  his  farm  was  not  good,  and  he  coul^ 
not  qualify.  Relator  then  formally  demanded  a  poll,  whea 
said  Cleland  addressed  returning  officer  as  follows:  <^Mr. 
Returning.  Officer,  as  there  is  no  opposition,  you  can  stand  up 
and  declare  James  Rowat  duly  elected,"  which  the  retnming 
officer  immediately  did,  saying  that  he  objected  to  the  relatoiy 
and  would  not  receive  him. 

The  affidavit  of  Gideon  Richardson,  sworn  on  the  same 
day,  states  that  he  was  assistant  assessor  for  the  township 
of  Flos  for  1854 ;  that  he  and  Archibald  Mcintosh  assessed 
the  property  of  the  relator,  iu  tho  first  ward  of  the  township^ 
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lot  No.  52^  in  tho  second  concession  O.S. ;  that  ho  was 
rated  with  rateable  real  property,  held  in  his  own  right, 
in  said  ward,  at  £125,  and  for  personal  property  at  £50, 
in  all  £175 ;  and  that  relator  was  placed  on  the  assessment 
roll  of  the  township  for  that  amount;  that  there  are  not 
more  than  twenty  persons  on  the  assessment  roll  qiialifit^d 
according  thereto,  to  vote  for  councilman  fur  said  ward ;  that  he 
was  present  at  the  la^t  election  for  councilman  for  the  said 
ward ;  that  Peter  Cleland,  of  the  township  of  Medonle,  son- 
in-law  of  tne  returning  officer,  not  being  a  resident  of  the 
ward  or  township,  proposed  dft.  ns  a  candidate  for  the  office, 
and  John  Dunn  seconded  him ;  that  he,  deponent,  proposed 
relator,  who  was  seconded  by  John  Oswald  Swan  ;  that  relator 
then  formaUy  detnandcd  a  poll,  whpn  the  returning  officer, 
without  replying  to  him,  said  "I  object  to  William  Swan,  and 
declare  James  Rowat  duly  elected."  He  distinctly  heani 
relator  object  to  the  whole  proceedings  as  illegal,  and  protest 
against  the  elect 'on  of  the  dft. 

.  On  readins:  these  aihdavits  the  Court  considered  that  the 
returning  officer  was  a  necessaiy  party  to  tho  proceedings, 
{tad  ordered  him  lo  be  summoned. 

On  the  2nd  March  the  dft.  appears  by  Mr.  Cosens,  who 
takes  the  preliminary  objection  that  tho  papers  and  affidavits 
on  which  the  summons  was  obtained  were  wrongly  entitled, 
Veing  "  In  the  matter  of  the  Queen  on  the  relation  of  William 
$wan  V,  James  Rowat,"  whereas  tliey  should  only  have  been 
entitled  in  the  Court, — refening  to  The  King  q.  t.  p.  Cole,  6 
T.  R.  640 ;  The  King  r.  Almou  in  note  to  same  case  ;  In  re. 
the  Municipality  of  Augusta  v.  Municipality  of  Leeds,  &c., 
\  Prac.  Rep.  No.  2,  p.  121. 

That  the  affidavit  of  D'Alton  McCarthy,  proving  the 
acknowledgment  of  the  recognizance  of  bail,  was  taken  before 
Mr.  Carroll,  the  partner  ol  Mr.  Ecples,  the  agent  of  the  relator's 
^Itomeys. 

That  the  relator  does  not  now  shew  he  is  qualified—he 
merely  states  Uiat  his  name  appears  on  the  assessment  roll ; 
whereas  the  statute  requires  that  he  should  be  rated  in  his 
pwn  name  in  the  coUcciur'a  roll  for  £100  real  property  and 
upwards,  and  that,  at  tho  time  of  the  assessment  and  of  the 
ejection,  he  should  be  seised  of  such  property,  in  his  own 
right,  or  that  of  his  wife,  as  proprietor. 

That  he  did  not  shew  tho  returning  officer  that  he  was 
qualified)  and  that  he  acquiesced  in  the  objection  taken  to 
|um,  and  cannot  now  move  against  dft's  election.— The 
Queen  v.  Greene,  2  G.  &  D.  24  j  Reg.  ex  rel.  Mitchell  v, 
Adamsi  1  Cham.  Rep.  203 ;  The  Queen  v.  Hiom,  7  A.  &  E.  962. 
Mr.  Coeens,  in  addition,  objects  as  to  McKay,  tlie  returning 
officer,  that  the  gumnums  is  not  directed  to  him, — ^Tomsom  v, 
Pfowne,  Andrews,  16;  Hinton  t?.  Stevens,  4  Dow.  286,— and 
wishes  me  to  decide  on  the  preliminary  objection,  before  he 
enters  appearance  for  him.  i  decline  deciding  now,  and  state 
he  must  act  on  his  own  suggestion  as  to  whether  it  is  advisable 
for  him  to  appear  or  not.  1  unilerstand  he  appears,  when  Mr. 
£ccle8  contends  his  apoearance  is  a  waiver  of  the  irregularity 
98  to  the  sunmions  not  being  directed  to  the  returning  officer. 

Mr.  Cosens  proposes  filing  the  affidavits  referred  to  here- 
after, and  in  addition  to  the  gl&unds  mentioned,  contends  that 
(tnder  the  facts  disclosed,  relator  really  concurred  in  the  elec- 
tion of  dft.,  and  by  his  conduct  led  him  and  all  others  there 
present  to  suppose  that  he  withdrew  from  the  contest  on  the 
ground  of  disqualification,  and  did  not  demand  a  poll,  and 
that  no  one  otfered  to  vote  for  him ;  and  that  it  clearly  appears 
$hat  the  application  is  not  made  with  the  view  ol*  unseating 
dft.,  but  to  infiuence  in  some  way  an  action  at  law  relator 
contemplates  bringing  against  some  other  person. 

Mr.  Eccles,  contra,  objects  that  the  affidavits  handed  in  on 
behalf  of  dft.  are  wrongly  entitled,  viz. :  "  The  Queen  on 
the  relation  of  Willjimn  Swan  against  James  Rowat  and  George 
McKay,"  whereas  the  proceedings  are  not  against  these  parlies 
jointly,  but  a  separate  proceeding  is  taken  against  each. 


He  further  contended  that  relator^s  qualification  is  shewn 
by  the  affidavits  filed,  that  the  collectors  roll  is  a  copy  of  the 
assessment  roll,  and  when  that  was  handed  to  the  retnmin^ 
officer,  that  would  shew  that  relator  was  rated  as  a  freeholder 
to  a  greater  amount  than  £100,  and  that  was  all  he  had  to 
look  to,  and  that  his  business  was  to  have  taken  the  roteA  and 
let  the  other  party  who  objected  to  relator's  qualification  move 
to  set  aside  the  election,  if  they  felt  disposed  to  do  so ;  that 
the  affidavits  shew  a  poll  was  demanded,  and  if  the  Judge 
required  the  original  collector's  roll,  it  could  be  sent  for.  The 
atiidavit  of  dft.,  sworn  to  on  22nd  July,  states  that  he  went 
to  the  place  of  election,  intending  to  vote  for  the  relator ;  that 
he  found  that  he  had  been  proposed  himself;  that  almost 
immediately  after  entering  the  place  of  election  he  heard  the 
returning  officer  ask  relator  if  he  had  his  iieQd ;  he  did  not 
hear  the  previous  conversation.  Relator  pushed  a  paper 
towards  the  returning  officer,  and  remarked  that  was  his  title. 
Dft.  did  not  know  the  oontents  of  the  paper,  and  took  no 
further  notice  of  the  conversation  between  them,  and  within 
a  quarter  of  an  hour  after  the  demand  of  the  deed  by  th^ 
retumincr  officer,  he  declared  dft.  duly  elected  ;  that  he  has 
since  taken  his  seat  as  such  councillor,  and  continues  in  the 
office  simply  because  he  was  infon^ed,  agd  bplieyes  it  was, 
and  still  is,  his  duty  to  do  so. 

On  the  19th  February  inst.,  he  asked  relator  why  he  was 
contesting  his  election,  and  had  had  him  served  with  a  writ 
for  that  purnose.  Relator  replied  he  had  no  wish  or  idea  of 
contesting  the  election,  no  desire  to  remove  deponent  from  hie 
said  office,  and  no  wish  to  be  returned  as  councillor  himself  | 
that  he  desired  to  punish  Peter  Cleland  im  observations  he 
said  Cleland  had  made  concerning  his  character,  as  dft« 
understood,  at  the  time  of  the  election ;  and  that  relator'^ 
attorney  had  told  him  he  must  go  on  with  the  opposition  ta 
dft's  election,  as  it  would  tend  to  strengthen  the  other  action, 
either  brouirht  or  to  be  brought,  against  Cleland,  for  observar 
tions  on  relator's  character;  that  he,  dft.,  never  took  any 
^teps  to  be  elected  to  the  office ;  that  his  election  was  imlooked 
for  and  unexpected ;  but  having  been,  as  he  believes,  returned 
to  the  said  office  bondjide  by  the  returning  officer,  he  consi- 
ders ho  is  justified  in  retafiiing  the  same. 

Tlie  affidavit  of  Peter  Cleland,  sworn  to  the  23rd  Feb^y^ 
states  that  he  is  a  freeholder  in  the  township  of  Flos,  th^^t  he 
was  rated  on  the  collector's  roll  of  the  said  to^f^shxp  for  1855,t 
in  respect  of  rateable  real  property,  to  £112  lOa. ;  and  besides 
that  ho  is,  and  was  at  the  time  oi  the  election,  the  owner  of 
the  S.  i  of  No.  47,  in  the  first  conges  >ion  0.  S.  of  Flos,  and) 
that  all  the  property  is  under  cultivation.  That  he  was  reeve 
of  the  said  township  for  the  year  1854,  and  held  that  office  al 
the  tin^e  of  the  township  election ;  that  he  was  present  at  the 
election  and  proposed  dft. ;  and  when  relator  was  proposed, 
and  the  returning  officer  wfvs  about  to  put  down  his  name  aa 
a  candidate,  he  Cleland  objected  that  relator  was  not  qnalifiet) 
to  be  elected,  believing,  as  he  still  believes,  that  he  was  not 
seized  of  real  property  as  required  by  the  statute,  though  since 
the  election  he  h2\3.  Uoarcl  that  relator  has  acquired  the  requi- 
f  ite  legal  title  to  qvKilify  him,  but  that  he  has  acquired  it  only 
since  such  elcctioii — that  on  the  objection  being  made  to  rela- 
tor's cuialilication,  the  returning  ollicer  did  demand  of  him  if 
he  had  any  proof  of  such  liLs  (qualification,  tlicreupon  he  handed 
a  paper  wluch  he  Cleland  understood  was  a  lawyer's  letter, 
altliou|^h  he  was  ignorant  of  its  contents,  but  gbjected  to  the 
returning  officer  receiving  it  as  evidence  of  relator's  qualifi- 
cation ;  that  the  returning  ofiicer  did  not  consider  such  letter 
evidence  of  relator's  qualification  ;  that  no  remonstrance  was 
made  by  relator,  or  any  person  for  him,  or  on  his  behalf, 
against  the  said  obiection  by  Cleland,  no  attempt  made  b3r  or 
for  relator  of  any  kind  to  overcome  the  objection ;  nothing 
further  was  done  by  him  or  on  his  behalf  to  prove  his  qoalin- 
calion,  or  to  press,  or  proceed  with  his  election ;  there  w^ 
no  demand  of  a  poll  made  by  the  relator,  or  for  him ;  and  he, 
deponent,  seeing  no  further  step  of  any  kind  taken  by  or  on 
behalf  of  relator  to  proceed  with,  or  euect  his  clection>  eoi\'». 
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sidered  that  relator  felt  that  the  objection  made  was  fatal,  and 
that  it  being  well  founded  it  was  useless  for  him,  relator,  to 
firess  his  election ;  thereupon  he  addressed  the  returning 
pfficer,  stating,  as  there  waa  no  opposition  he  could  declare 
dft.  duly  elected.  The  deponent  considering  relator  had 
tntbdrawn  his  claim  in  fact,  and  that  in  consequence  there 
was  no  opposition  to  defendant. 

.  The  affidavit  oi  Robett  Richardson,  sworn  to  on  the  2nd 
March,  slates  that  he  is  the  brother  of  Gideon  Richardson, 
Whose  affidavit  on  the  part  of  the  relator  has  been  already 
referred  to;  that  on  the  evening  of  the  1st  of  March,  1855,  he 
asked  his  brother,  the  said  Gideon,  if  he  had  made  an  affidavit, 
and  sworn  that  relator  had  formally  demanded  a  poll  at  such 
election,  and  that  George  McKay,  the  returning  officer,  had 
then  refused  the  same?  Tliat  he  replied  there  must  be  a 
mistake  somewhere  ;  that  if  he  had  made  such  an  affidavit, 
it  was  under  a  mistaken  idea  of  the  contents  of  it,  and  in 
ignorance  that  siich  affidavit  contained  such  an  assertion  ;  for 
that  he,  the  said  Gideon,  had  never  heard  a  poll  demanded 
on  the  occasion  of  the  said  election  bv  any  one ;  that  he  had 
only  intended  to  swear,  and  only  understood  he  had  sworn , 
to  tne  fact  that  relator  was  not  accepted  as  a  candidate  at  such 
election^  by  the  returning  officer. 

The  iedidavit  of  George  McKay,  the  returning  officer, 
•worii  to  oil  the  22ad  Felry,  states  that  as  he  was  about  put- 
ting dd^il  the  name  of  relator  as  a  candidate  for  such  election, 
when  Flitor  Cleland,  his  son-in-law,  then  reeve  for  the  township 
of  FI06,  objected  to  relator's  nomination,  on  the  ground  of  want 
of  oUidification,  he  not  being  seized  or  potaessed  at  the  time 
of  mid  election  of  real  property  hs  required  by  the  statute ; 
thai  thereupon  he  demandea  some  proof  of  his  qualification ; 
tl|6  only  Ptobf  offered  by  relator  being  a  letter  addressed  to 
him  bv  a  third  par^  unconnected  with  the  election,  which  he 
did  not  tkinsider  as  at  all  likely  to  substantiate  relator's  quah- 
lication,  and  on  which  he  did  not  consider  himself  justified  in 
tetihg — said  paper  being  objected  to  as  not  being  evidence  of 
any  qualification,  by  the  said  Cleland;  that  no  request  was  made 
by  the  relator  er  any  other  person  for  him  to  receive  or  act  upon 
jiaid  paper,  further  than  said  relator  handmg  it  to  him  and 
^marking — there  is  my  title ;  no  remonstrance  was  made  by 
or  on  behalf  of  relator  to  the  objections  of  Cleland,  and  that 
nothins  occurred  or  was  said  or  done  to  lead  him,  the  said 
iftitunung  officer,  to  believe  that  relator  did  not  submit  to  the 
objections  of  Cleland ;  that  neither  the  relator  nor  any  body 
on  his  behalf  or  otherwise  did  demand  a  poll  or  tender  any 
Mes  for  or  on  behalf  of  the  relator,  and  tnat  had  any  such 
been  demanded  he  would  not  have  considered  it  within  his 
power  to  refuse  the  same,  but  would  undoubtedly  have  granted 
It ;  that  he  did  not  state  that  he  objected  to  relator,  and  did 
not  object  to  him  of  himself,  but  considered  and  believed  that 
it  was  his  duty  to  entertain,  and  give  efiect  to  the  objections 
of  Clelandy  unless  said  objjections  were  removed  by  or  for 
relator^  or  unless  a  poll  was  demanded ;  that  he  was  not  then 
aware  of  any  objections  being  nuule  to  dft.^  that  no  protest 
was  made  to  him  by  any  person  whatever  against  his  declaring 
dft.  duly  elected.  Cleland  said:  <<Mr.  Returning  Otficer, 
as  there  is  no  opposition,  you  can  stand  up  and  declare  James 
Bowat  duly  elected ;"  that  seeing  no  opposition,  and  being 
made  aware  of  none,  he  declared  dft.  duly  elected,  and  tliat 
he  then  did  so  believing,  and  he  still  believes,  he  was  actinir 
rightly  in  the  discharge  of  his  duty,  and  to  the  best  of  his 
knowledge  and  ability. 

The  relator  claims  tliat  he  was  qualified  as  a  freeholder 
to  be  elected ;  that  qualification  under  the  tenth  seciion 
of  16  Vic.  ch.  81,  may  be  expressed  as  follows,  using 
substantially  the  words  of  the  statute  so  far  as  they  relate  to 
freeholders :  **  No  person  shall  be  qualified  to  be  eloctcd  a 
township  councillor  who  shall  not  be  a  freehoUier  ol  kucIi 
township  at  the  time  the  nssesament  wa.^^  iaktu,  ami  at  tlu 
time  of  such  election  ^izcd  of  real  propeiiv,  i.eld  m  In.  .'\Mt 
iright  or  that  of  his  wife  kih  j[jfOjprictofj  wintii  .shall  U  latc^ 


in  hia  name  on  such  collector's  roll  to  the  amount  of  £100  of 
upwards.** 

The  relator,  sworn  on  the  2nd  Fob'y,  1855,  states  in  hfft 
affidavit  that  he  resides  upon  and  is  the  owner  of  lot  No.  62, 
second  con.  of  Flos.  It  does  not  appear  from  any  of  the  affi- 
davits or  papers  filed  that  he  was  such  owner  at  the  time  of 
the  assessment  or  the  election  ;  and  one  of  the  affidavits  filed 
on  behalf  of  the  dft.  states  the  belief  of  the  party  making  it, 
that  relator  was  not  the  owner  at  the  time  of  the  election,  but 
that  since  that  time  he  has  obtained  a  title  to  it.  It  does  not 
appear  to  me  that  relator  shews  a  sufficient  qualification  at 
the  time  of  the  election  ;  and  if  his  right  to  set  aside  the  elec- 
tion is  to  depend  on  the  case  he  makes  out  of  his  own  quali- 
fication, he  must  fail,  tt  is  conteudeil,  however,  that  as  it 
appears  from  the  assessment  roll  that  rcl.ator  was  rated  as  a 
person  duly  qualified,  &  prima  facie  qualification  is  made  out, 
and  the  returning  officer  should  have  received  votes  for  him. 
I  think  the  proposition  as  a  general  one  correct,  and  I  do  not 
wish  that  anything  1  may  say  in  this  case  should  induce  re- 
turn in;jj  oflicers  to  suppose  that  1  consider  that  they  have  the 
authority  to  reject  any  resident  of  the  township,  wno  appears 
properly  assessed  and  rated  as  a  candidate.  lie  should  receive 
him  as  a  candiiJate,  and  if  he  is  returned,  and  his  election 
contested,  and  it  ajjpears  oh  investigation  that  he  is  not  duly 
qualified,  his  election  will  be  set  aside,  and  if,  after  proper 
notice  given  of  the  want  of  qualification,  the  electors  per- 
versely voteii  for' him,  their  votes  would  be  held  as  thrown 
away,  and  the  duly  qualified  person  would  be  entitled  to  the 
seat  If  a  majority  of  the  electors  had  voted  ibr  relator,  and 
the  reluming  officer  had  then  refused  to  return  him  for  want 
of  qualificatioh,  and  had  declared  the  dft.  duly  elected,  who 
thereupon  took  his  seat,  and  discharged  the  duties  of  the  office^ 
I  do  not  think  the  Court  would  permit  the  dft.  to  set  up  re* 
lator's  want  of  aualification  in  answer  to  his  claim  to  the  office. 
But  after  he  took  upon  himself  the  duties  of  the  office,  that 
might  be  made  a  ground  for  setting  aside  his  election,  and 
ousting  him  from  his  office.  The  Court  would  not  permit  a 
returning  officer  after  receiving  a  candidate,  afterwards  td 
turn  round  when  he  had  a  majority  of  votes,  and  declare  he 
was  not  duly  qualified. 

But  in  this  case  the  main  ground  urged  ai^inst  the  election 
is  that  the  returning  officer  refused  to  allow  a  duly  qualified 
person  to  be  a  candidate.  As  I  have  before  remarked,  the 
relator  has  failed  to  shew  that  he  was  then  duly  qualified* 
The  aflidavits  filed  on  the  part  of  the  dft.  tend  strongly  to 
the  conclusion  that  relator  was  conscious  of  the  defect  of  his 
qualification,  and  therefore  virtuallv  withdrew  his  pretensions, 
llie  fact  sworn  to  on  the  part  of  the  relator  of  a  poll  bein"* 
demanded  on  his  behalf  is  as  clearly  contradicted  by  the  affin 
davits  filed  on  the  part  of  the  dft.,  the  returning  officer 
expressly  staling  he  Would  not  have  refused  it  had  it  been 
demanded.  It  does  not  appear  that  any  votes  were  tendered 
or  recorded  for  either  canuidate :  looking  therefore  to  the  f'actii 
as  they  are  presented  for  consideration,  it  does  not  appear  to 
me  that  relator  has  sufficiently  shewn  his  qualification  so  as 
to  warrant  the  ousting  of  the  dft. 

I  had  thought  of  requiring  further  affidavits  to  shew  in  a 
more  satisfactory  manner  whether  relator  was  duly  qualified 
at  the  time  of  the  election  or  not,  but  the  preliminary  objection 
as  to  the  entitlint^  the  affidavits  seemed  to  mo  to  be  fatal  lo 
the  rel.'ilor's  application,  and  I  therefore  considered  that  it 
would  bo  Uvseless  lo  investigate  further  a  question  which  in  the 
end  would  be  found  not  necessary  to  decide  in  order  lo  dispose 
of  the  case. 

In  Cole  on  <7M0  warrantOy  p.  181,  ho  states  the  afliilavlts 
should  be  erititled  **  In  the  Queen's  neucli"  (wiifioul  more), 
and  the  authorities  '.riven  bv  him  are — Uex  v.  JoHe^',  1  Stra. 
•201;  Hex  r.  Cole,  b  T.  M.  t)l(». 

\        In   .\.»  iIa  ;.i'.3  (''.'.»\M    fN;;v.l.if.   ivt),  I'tio     ...I.  .i      •    .     ,.',*;. ;,i- 
i  v.tciv'-  }u<- L.,i^ fci^iv.  iv'.iL  i*.^  j": . '..  ;*.iiaiilo  Jill  vi*iiu;  lo*ri'»ii.tioii 
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<<  In  the  Queeu's  Bench''  ouly^  and  not  in  onv  cauBC.  In  re. 
Municipality  of  Augusta  v.  County  Council  of  Leeds  and 
Gcenville,  1  Practice  Cases,  U.  C.  p.  121,  where  the  afRdavits 
applying  for  die  Rule  were  entitled  "In  re.  complaint  of 
■p  ■  ■  D.  — — .  The  Chief  Justice  of  the  Court  ofQueen's 
Bench,  in  giving  the  judgment  of  the  Court,  says — ^^^As  to 
entitling  fhe  affidavits,  the  applicant  must  take  his  chance  of 
their  bemg  held  regular  after  cause  shewn.  The  cases  shew 
that  if  enfttfed  as  in  a  cause  (before  rule  nisi  granted)  as  The 
Queen  v.  — ,  they  bhould  be  rejected."  Tlie  case  in  6 
Term  Reports  may  probably  be  considered  the  leading  one  as 
to  this  pomt.  In  accordance  with  these  authorilics  I  feel  bound 
to  rule  for  the  dft.  on  the  point  raised. 

It  does  not  appear  to  me  that  there  is  much  force  in  the 
objection  that  duieudant  was  proposed  by  VvAor  Clolaud,  who 
was  not  at  the  time  a  qualified  elector.  As  to  the  question  oi 
his  interest  in  the  township,  it  is  (^uite  manifest  that  it  in  much 
sreater  than  that  of  many  of  the  qualified  electors,  he  l>ein;L^  a 
freeholder  and  rated  on  tlie  assessment  roll,  but  disqualified 
from  voting  in  consequence  of  residing  in  anoLlior  township. 
The  nomination  after  all  is  the  mere  introduction  oi  the  candi- 
date to  the  electors ;  their  assent  or  approval  constitutes  the 
•lection ;  and  I  am  not  aware  that  it  it  is  nccessaiy  that  the 
persou  who  p: eposes  should  be  an  elector  at  the  time. 

On  the  whole,  therefore,  I  consider  ihat  the  dft.  is  entitled 
to  Uie  said  office,  and  that  the  summons  shoyld  be  dismissed. 
Inasmuch,  however,  as  the  dft.  succeeds  partly  on  the  tech- 
nical ground  taken  by  him,  and  the  conduct  of  the  returning 
officer,  in  im^properly  rejecting  the  relator  as  a  candidate  has 
caused  the  diliicully,  I  tJiink  I  shall  best  exercise  the  discre- 
tion given  me  by  the  statute,  by  decliniHg  to  give  cobts  to  any 
of  the  parties. 


(In  the  iDflolTont  Cosrt  for  the  Co.  of  Elgin. — D.  J*  Hughes^ 

Jadge.) 


By  the  stat.  14  &  15  Vio.  c.  116,  the  original  statute  8  Vio. 
c.  48 19  extended,  and  relief  is  afiorded  to  a  certain  desoriptioii 
of  persons  not  originally  provided  for ;  had  |the  Legislature 
ever  intended  that  by  the  expiration  of  the  Bankrupt  Law 
traders  of  all  kinds  should  be  allowed  to  take  advantage  of  the 
original  act,  I  cannot  help  thinking  it  would  have  been  so 
expressed  when  some  of  ttie  continuing  statutes,  and  espe- 
cially when  14  &  15  Vic.  c.  116  were  passed-  1  think,  too, 
that  a  Judge  has  no  right  to  construe  the  intention  of  the  Par* 
liament  beyond  the  provisions  of  its  own  direct  expression, 
especially  when  the  subject  seems  to  have  been  considered  if 
not  reviewed  by  its  own  act  for  extending  the  provisions  of  the 
first  statute. 

substance  of  the 
schedule  presented, 
and  expressly  enacts  that  if  the  petition  bo  not  framed  accord- 
ing to  that  schedule,  it  shall  be  dismissed.  That  form  of 
petition  requires  to  bo  inserted  **  at  JuU  length?^  tlie  name, 
address,  a  fid  (juality  of  the  peiiiionerf  and  also  the  trade  or 
business,  or  {if  wore  than  one)  the  trades  or  businesses  tohich 
he  carries  or  has  carried  on,  during  his  twelve  months^  rest' 
dence  within  the  district  of  tlie  Courts  In  setting  all  these 
matters  forth,  I  apprehend  it  would  be  indispensible  for  him 
to  shew  that  the  business  or  trade  he  carries  or  has  carried  on 
are  not  such  as  would  exclude  the  Court  from  itA  jurisdiction 
over  him  ;  for  if  ho  be  of  a  ^^qualily*^  described  as  a  trader 
within  the  meaning  of  the  expired  Bankrupt  Act,  he  would 
clearly,  in  my  opinion,  not  be  entitled  to  relief  as  an  insolvent 
debtor  within  the  raeanins:  of  8  Vio.  c.  48. 


Ihe  Insolvent  Act  requires  the  form  and 
Petition  to  be  framed  in  accordance  with  as< 


In  re.  F.  Miller. 

An  alleged  insolvent  debtor  in  close  custody  far  debt  aver 

XlOO,  under  mesne  process.* 

An  expression  of  opinion  lias  bcon  asked  from  mo  with 
regard  to  this  person  now  in  gaol  at  Sandwich,  on  behalf  of 
whom  a  petition  was  presented  to  me  some  time  ago,  and  an 
applieation  made  for  au  ad  interim  order,  under  %th  Vic.  c. 
48  ^he  debtor  having  resided  in  this  county  for  the  twelve 
months  next  preceding  the  time  of  presenting  the  |)ctition), 
but  refused  on  account  of  various  objections  to  the  petition, 
and  on  account  of  the  insufficiency  and  informalities  of  the 
notice  and  petition ;  and  who,  it  is  alleged,  was  a  trader  up 
to  the  period  of  his  imprisonment,- and  owing  debts  amounting 
to  more  than  XlOO. 

I  thmk  a  County  Court  Judge,  acting  in  this  Court,  could 
not  place  so  Hberal  a  eonetruction  upon  the  intentions  of  the 
Legislature,  either  before  or  after  the  expiration  of  the  Bank- 
vupt  Act,  7  Vic.  Cr  10,  as  to  hold  that  the  provisions  of  the  Insol- 
vent Debtor's  Act  could  apply  for  the  relief  of  persons  who 
wore  originally  excepted  from  its  provisions  by  express  enact- 
ment, as  being  traders  within  the  meaning  ol  the  Bankruptcy 
Act  now  expired.  The  Bankrupt  and  the  Insolvent  Debtor's 
Acts,  7  Vic.  c.  10,  and  8  Vic.  c.  48,  were  only  temporary  in 
Itieir  duration  ;  the  former  was  allowed  to  lapse  by  eiliuxion 
of  time,  the  latter  has  been  continued  by  various  statutes  passed 
since — and  those  continuing  enactments  (except  14  &  15  Vic. 
c.  116)  do  not  in  anywise  extend  its  original  provisions,  altho' 
the  Bankrupt  Act  (which  was  intended  for  the  relief  of  a  class 
of  debtors  not  provided  for  by  the  Insolvent  Act)  had  in  the 
meanwhrle  expired. 

*lt  U  not  in  oar  power  at  present  to  review  this  case,  but  wc  hope  to  l)0  able 
to  do  so  at  a  future  day,  aAtr  we  have  seen  other  decisions  whidi  wc  undurstond 
have  been  given,  adverse  to  Judge  Uughcs'  view,  on  the  iKiiiU  involved  in  the 
above  catf.— £rf.  L,  J, 


On  the  whole,  I  think  it  would  be  stretching  the  intention 
of  the  Legislature  to  an  unreasonable  length  to  say  that  it  was 
intended  for  Ihe  Insolvent  Law  to  apply  to  all  persons,  traders 
or  not,  when  express  reference  is  made  to  a  bankrupt  law 
then  in  existence  but  since  expired,  and  when  certain  traders 
are  expressly  excluded  from  its  provisions — it  would  be  tanta- 
mount to  construing  an  intention  in  the  Legislaf  are  (negatively 
expressed  hj  not  continuing  the  Bankrupt  Law),  Ions  nfiei 
the  Statute  was  declared  to  be  in  force,  and  making  reterence 
to  another  existing  law,  because  that  other  law  h§4  been 
allowed  to  lapse.  I  think  whatever  the  intention  of  the  Legis* 
lature  wss,  was  expressed  at  the  time  the  law  was  passed ; 
and  in  ordor  rightly  to  construe  that  intention,  we  must  &aty 
consider  all  the  circumstances  that  existed  at  that  time. 

I  am  aware  that  I  difler  to  some  extent  from  a  learned  Judge 
(who  is  much  my  senior)  in  the  opinion  1  now  venture  to 
deliver,  and  I  have  therefore  approached  the  subject  with 
much  diihdence,  and  should  not  now  (perhaps  needlessly> 
have  given  this  opinion,  had  not  the  debtor  been  represented 
as  being  about  to  prepare  and  present  another  petition,  and 
incur  an  additional  outlay  of  money  in  advertising,  &o.,  and 
subjecting  himself  to  the  delay  of  remaining  longer  in  gaoL 

I  think  there  is  no  existing  relief  provided  by  8  Vic.  c.  48, 
either  by  express  enactment  or  by  any  reasonable  intendment, 
for  traders  owing  debts  amounting  to  more  than  £100,  unless 
they  were  traders  before  the  passing  of  the  expired  Bankrupt 
Act,  but  excluded  from  its  provisions  unless  they  come  within 
the  scope  and  meaning  of  14  &  15  Vic.  c.  116. 


U  N  IC I  PAL    OASES« 

(Digested  from  U.  C.  Reports.) 

From  12  Victoria,  chap.  81,  inclusive. 

(Continued  from  page  91.) 
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I.  Alteration  of  Boads— By-Law  of  Municipal  Caimoi.   12 
Vic.  c.  81,  sees.  31,  189. 

A  Municipal  Council  in  passing  a  by-law  for  the  alteration 
of  an  old  road,  described  the  point  of  commencement  of  the 
ucw  road  us  being  <<  ab</tu  a'sht  chains  jwuth  of  N.W.  corner. 
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4^0."  Tfeo  Cg^rt  held  that  in  the  absence  of  any  ground  for 
ezoeeding  or  coming  short  of  the  eight  duiina,  the  road  was 
to  commence  at  a  point  eight  chains  south,  &c.,  ani  that  the 
objection  of  the  uncertainty  of  the  point  of  departure  of  the 
toad  was  not  an  objection  sufficiently  strong  to  warrant  them 
in  setting  aside  the  by-law ;  but 


Held,  That  the  by-law  was  bad  for  not  assigning  any  width 
to  the  new  road,  and  it  was  therefore  set  aside^  bi 


)ut  without 


costs. 


In  re  Smith  and  Municipal  Council  of  Euphemia.    8  U.C. 
B.R.  Rep.  222. 


II.  Atunicipai  Corp&raiion  Ad;  Power  of  Court  to  Qumh 
My-haws^Noticea— Orchards.  12  Vic.  ch.  81,  sees.  165, 
192. 

Under  the  155th  and  192nd  clauses  of  the  12  Vic.  ch.  81, 
this  Court  has  the  power  of  quashing  a  by-law,  not  only  for 
some  illegality  appearing  upon  the  face  of  it,  but  also  where 
as  a  matter  of  fact  the  by-law  has  been  made  in  such  a 
manner  as,  it  is  enacted  by  sec.  192,  it  shall  not  be  lawful 
for  any  Municipal  Corporations  to  make  it. 

in  this  ease,  under  the  facts  mentioned  in  the  affidavits,  as 
stated  below,  the  Court  refused  to  quash  a  by-law  for  changing 
a  road,  on  the  ^ound,  1st,  That  notices  had  not  been  put  up 
as  the  Act  requires  ;  and  2i]dly,  That  the  applicant  had  not 
given  his  consent  to  the  road  passing  through  his  orchard. 

Corporations  should  be  careful  to  preserve  proof  of  regular 
notices,  by  affidavit  of  persons  employed  to  put  them  up. 

Semble,  That  the  trees  constituting  the  orchard  were  plantetl 
there  merely  to  obstruct  the  change  of  the  road,  which  would 
bring  ^e  case  fairly  under  the  prohibition  contained  in  the 
41st  clause. 

In  to  Lafferty  v.  Municipal  Council  of  Wentworth  and 
Halton.    8  U.CJB.R.  Rep.  232. 


III.  Quashing  of  By-Law  of  Municipal  Council  for  the 
Afpropriaiion  of  money  for  Moads^-Eniilling  of  rule 
fusi*    12  Vic.  c.  81.  sec.  4J. 

A  by-law  passed  by  the  Peterboro'  Municipal  Council, 
under  the  provisions  of  our  Act  12  Vic.  ch.  81,  sec.  41,  11th 
and  16th  heads,  appropriating  £600  from  the  county  funds  of 
the  county  of  Peteroorough,  to  be  expended  on  certain  roads 
within  the  said  county,  in  such  mamier  as  may  be  deemed 
most  proper  by  the  commissioners  apj>ointed  for  that  purpose, 
lcG.y  is  illegal,  as  exceeding  the  authority  given  to  the  council, 
and  the  rule  nisi  for  quashing  it  must  be  made  absolute. 

,  TTie  entitling  of  the  rule  to  quash  the  by-law  of  a  Municipal 
Council  need  not  be  The  Queeen  v.  The  Council,  but  as  "  in 
the  matter  of  A.B.  and  the  Municipal  Council  of  the  County 
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Per  Cur.  It  would  be  attended  with  great  public  Inconve- 
juience  if  the  Courts,  in  exercising  their  legal  control  over  the 
powers  given  to  Municipal  bodies,  were  to  look  in  a  captious 
spirit  at  the  by-laws  of  the  several  municipal  bodies,  and 
were  to  require  that  everything  necessary  to  establish  their 
iralidity  should  appear  upon  the  face  of  them. 

In  re  Conger  and  the  Peterboro'  Munioipal  Council.  8  U, 
C.B.R.  Rep.  349. 


|V.  Eight  of  Township  or  County  Councils  to  sue  for  a 
JjoouDm  due  to  old  District  Councils.  12  Vic.  oh.  81, 
sees  T75  and  176. 

Under  the  175th  and  176th  clauses  of  the  12  Vic.  ch.  81, 
th0  Township  Councils,  and  not  the  County  Councils,  are 
entitled  to  receive  monies  due  to  the  old  Distnict  Councils, 


where  tho  debt  is  duo  to  the  locality^  as  for  making  roads  in 
a  township,  &c.,  and 

Held,  per  Cur. :  That  in  this  action  tho  money  sued  for^ 
belonging  to  the  Township  Council,  and  not  to  the  County 
Council,  the  plaintiff's  (the  County  Council)  must  be  non- 
suited. 

Municipal  Council  of  the  U.  C.  of  Northumberland  and 
Durham  v.  Bull  and  Meyers.    8  U.C.B.R.  Rep.  375. 


V.  Trespass — Pleading — Justification  under  By-Law  of 
Municipal  Council — Demurrer.  12  Vic.  chap.  81 ;  13  £ 
14  Vic.  ch.  64. 

Trespass  quare  claiisumfregit. — ^The  dfts  justified  under 
a  by-laW  passed  by  the  Municipal  Council  of  the  township  of 
King,  under  the  authority  of  which  they  alleged  that  tney 
entered  for  the  purpose  of  opening  a  new  road,  laid  out  on 
pltf 'b  land. 

The  3rd  and  4th  pleas,  which  are  set  out  in  substance  in 
the  statement  of  the  case  below,  were  demurred  to— 4imong 
other  causes :  Because  the  Municipal  Counoil  had  no  power 
to  establish  a  public  road  or  highway.  Because  the  plea  did 
not  aver  any  notice  hy  the  said  Corporation  before  making  the 
said  by-law,  as  required  by  the  Statute.  Because  the  plea 
did  not  aver  the  laying  out  of  the  said  road  by  a  road  surveyor, 
nor  sufficiently  describe  the  said  road  where  it  ran,  or  at  what 
point  it  commenced  aiid  where  it  terminated ;  and  because 
there  is  no  averment  that  any  by-law  was  made  under  which 
the  said  surveyor  assumed  to  suivey,  lajr  out,  &c.  Because 
the  plea  did  not  aver  that  tho  said  road  did  not  run  through 
any  garden,  &c.,  of  the  pit.,  and  for  want  of  averment  of 
consent  of  owner  in  writing.  And  because  there  is  no 
averment  of  a  reasonable  time  having  been  allowed  pit.  to 
open  the  said  road,  after  the  passing  of  the  said  by-law  oefore 
the  dfts  committed  the  said  trespass. 

Held  per  Cur:  That  the  Municipal  Corporation  had  power 
to  open  new  roads  through  any  person's  land^  under  the 
restrictions  in  the  Statute. 

Held  also,  that  no  notice  of  such  road  was  necessary,  the 
word  opening  bcin^  oraiited  in  12  Vic.  ch.  81,  sec.  1^;  and 
that  13  &  14  Vic.  ch.  64,  could  not  apply  to  this  by-law. 

Held  also,  that  the  plea  was  bad  in  not  directly  averring 
that  the  surveyor  had  laid  out  a  road  through  the  pit's  land, 
which  he  reported  on  27th  July,  and  that  such  road  went 
through  and  over  the  locus  in  quo,  and  that  the  council  con- 
firmed that  road. 

And  semble  that  it  would  not  be  sufficient  for  a  surveyor  to 
lay  out  a  road  through  a  man's  land  of  his  own  accord,  and 
then  to  rejwrt  it  to  the  council  to  entitle  the  council  to  establish 
it  as  a  road,  but  tliat  the  surveyor  must  first  act  in  consequence 
of  a  proper  application  or  order. — SeviUe  also  that  a  by-law 
caimot  be  good  which  authorizes  a  road  through  a  man's  land 
without  stating  where  it  enters  or  what  course  it  takes :  ahd 
that  the  reference  to  the  surveyor's  report,  without  arfnexing 
it  to  the  by-law,  nor  even  averring  that  it  is  remaining  among 
the  records  of  the  council,  is  not  sufficient. — Semble  also, 
that  the  plea  should  have  averred  that  the  road  was  so  laid 
out  as  not  to  run  through  or  encroach  upon  any  dwelling- 
house,  &o.,  though  it  is  not  necessary  that  this  should  appear 
on  the  face  of  the  by-law. — Semhle  also,  that  the  mere  passing 
of  a  by-law  should  not  be  considered  as  ipso  facto  the  opening 
of  a  road,  but  merely  as  authority  to  open  it  in  a  proper 
manner  and  after  reasonable  time  given  to  all  parties.  Taat 
the  plea  is  defective  for  neither  stating  that  this  was  wholly 
a  new  road,  nor,  (supposing  it  not  to  be  so)  that  notice  was 
given  as  would  then  be  requisite. 

But  qtuBre,  whether  averment  of  notice  would  be  necessary 
in  any  case.  Hvld  also,  that  the  by-law  was  bad  for  referring 
propiictort*  fo  privdle  parties  fox  couipcnaatiou,  Nvliich  they 
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had  no  power  to  do,— and  because  it  directs  a  passage  under 
the  roacl  to  be  made,  by  parties  whom  they  have  no  means  of 
compelling  to  do  so. 

Held  also,  that  a  party  is  not  necessarily  restrained  by 
155th  sec.  from  bringing  an  action  till  the  by-law  has  been 
quashed — for  some  of  the  objections  would  prevail,  even 
though  the  by-law  were  perfectly  legal. 

Dennis  v.  Hughes  &  al.    8  U.C.B.R.  Rep.  444. 


VI.  By-LaAJb--Tax  on  Dogs  for  Mjproving  Streets.  12  Vici 
c.  81,  sec.  31,  heads  31,  32. 

A  Municipal  Council,  under  12  Vic.  c.  81,  sec.  31,  head  31, 
has  not  power  to  appropriate  the  revenue  arising  from  a  tax 
imposed  on  the  owners  of  dogs  in  only  a  part  of  the  township, 
to  the  improvement  of  the  public  streets,  and  to  other  purposes 
within  the  limits  of  such  part  of  the  township. 

In  re.  Richmond  v.  The  Municipality,  &Ci,  of  Leeds  aiid 
Landsdowne.    8  U.C.B.R.  Rep.  567. 


VII.  Pleading—  Who  proper  Plaintiff  and  Defendant    12 
Vic  ch.  78,  sees.  6,  20,  37 ;  ch.  81,  sees.  174,  175. 

The  testdtor  having  been  apjwinted  by  the  finance  coni- 
mittee  of  the  District  Council  to  collect  the  Wild  Land  Tax: 
Held,  That  his  representatives  were  liable  to  the  council  for 
money  received  by  their  authority,  and  not  paid  over. 

Where,  subsequently  to  the  commencement  of  the  action, 
one  of  three  united  counties  had  been  set  off  from  the  other 
two,  Held,  that  the  Municipal  Council  of  the  three  united 
eoonties  were  the  proper  pitfisto  bring  the  action. 

The  Municipal  Council  of  Lincdlii,  &c.>  tt  Thompson  &  al. ; 
Exn  Poynter.    8  U.C.B.R.  Rep.  610. 


VIII.  Avthority  of  Judge  in  Practice  Court.— Construction 
of   12  Vic.  ch.  81,  sec.  155. 

A  Judge  in  Practice  Court  has  no  authority  to  entertain  an 
application  for  quashing  the  by-law  of  a  corporation. 

A«  to  titles  of  city  corporations  under  12  Vic.  c.  81,  «  Cor- 
poration of  Toronto"  insufficient  to  designate  the  Corporation 
of  the  City  of  Toronto. 

By  12  Vic.  ch.  81,  sec.  155,  corporations  have  not  less  than 
tight  days  to  answer  a  Rule  for  quashing  any  of  their  by- 
laws. Therefore  a  rule  granted  and  served  on  the  first  Saturday 
in  Term  is  not  returnable  within  that  Term.  9  U.C.B.R.  Rep. 
181. 


IX.  Statute  Labour  or  Tax  in  lieu  thereof    13  &  14  Vic. 
c.  67,  sec.  22.  c») 

The  Municipal  Council  of  a  village  have  authority  to 
impose  the  performance  of  statute  labour,  or  a  tax  in  lieu 
thereof,  only  on  those  inhabitants  who  are  not  otherwise 
assessed. 

In  re.  Exrs  R.  Dickson  v.  The  Municipal  Council  of  the 
vUlage  of  GaJt.    9  U.C.B.R.  Rep.  267. 

X.  Repeal  of  By-Law,  pending  applicaiion  to  quash  same. 

When  a  Municipal  Council,  on  being  served  with  a  Rule 
nisi,  repealed  the  by-law  complained  of,  they  were  still 
obliged  to  pay  the  costs  of  the  application. 

In  re.  Coyne  v.  The  Municipal  Council  of  Dunwich.  9 
U.C.B.R.  Rep.  309. 

(a)  see  16  Vic.  c.  1S2,  e,  ad  ci  ctq. 


XI.  Excess  of  Powers  of  Municipality  in  By-'Lato  to 
Contract  Debt.    12  Vic.  c.  61,  sees.  177,  178. 

The  Court  refused  a  rule  nisi  to  quash  by-laws  of  a  Town- 
ship Council,  on  the  ground  that  having  passed  by-laws  id 
contract  a  loan,  thev  had  exceeded  their  powers  in  aiterwarda 
modifying  the  said  laws :  it  appearing  that  such  alterations 
could  not  affect  the  security  oi  creditors. 

Or,  on  the  ground  that  the  said  by-laws  were  passed  at  a 
special  meetiii^  called  by  a  member  of  the  council,  and  tiot 
by  the  Town  Ifeeve,  or  other  authorised  officer. 

And  seviblcj  with  respect  to  the  last  objection, — that  it  is 
doubtful  whether  the  Court  has  authority  under  12  Vic.  c.  81  ^ 
sec.  155,  to  quash  a  by-law  for  an  irregularity  in  the  manner 
of  its  being  passed,  though  thev  might  hold  it  void  if  relied 
upon  in  support  of  something  done  under  it :  and  that  if  they 
should  entertain  a  motion  to  quash  a  by-law  on  account  of  an 
irregularity  in  passing  it,  it  would  rather  be  under  the  princl* 
pies  of  the  Common  Law. 

In  re.  Hill  and  thd  Municipal  Council  oT  thd  Township  df 
Walsingham.    9  U.C.B.R.  Rep.  310. 


)CII.  Applicaiion  for  Mandamus  to  Pass  By-Laid.    12  Vic* 
c.  81,  sees.  30,  31  j  38,  175. 

K.  was  employed  in  1848,  by  the  trustees  of  school  sectiod 
No.  4,  in  the  township  of  Sandwich,  acting  under  a  by-law 
of  the  District  Council,  to  furnish  materials  for  and  to  erect  a 
school-house  in  that  section.  Part  of  the  nioney  was  paid  id 
him  on  account,  and  for  the  balance  he  brought  an  actiod 
agaiusi  the  trustees,  and  recovered  jndgment.    Finding  nd 

Sroperty  of  theirs  on  which  io  levy,  he  applied  in  1850  to  thd 
lunicipal  Council  of  the  township,  who  passed  a  by-law 
imposing  a  rate  to  satisfjr  his  judgment:  this  by-law  wair 
afterwaras  repealed  before  the  money  had  been  eoilectedt 

It  appeared  that  under  the  original  by-law  of  the  District 
Council,  the  rate  for  erecting  the  school-house  had  beeii 
levied,  and  the  part  not  paid  over  to  K.  had  been  handed  by 
the  Secretary  to  the  Treasurer  of  the  trustees,  who  absconded ; 
and  that  E.  was  in  possession  of  the  school-liouse,  and  retained 
it  for  the  money  due  him. 

Uuder  these  circumstances,  the  Court  held  that  the  Townr 
ship  Council  were  not  liable,  and  discharged  a  Rule  for  a 
mandamus  to  them  to  pass  a  by-law  for  raisi^ig  mouey  td 
satisfy  the  claim. 

Semble  also,  That  if  the  applicant  were  entitled  to  recover^ 
an  action  would  lie  against  the  council,  and  therefore  no 
mandamus  should  go. 

Kennedy  v.  The  Municipal  Council  of  the  township  of 
Sandwich.    9  U.C.B.R.  Rep.  326. 


XIII.  Execution  by  Corporation  of  Lease — Estoppel  oj 
Lessees. 

A  declaration  in  covenant  stated  that  by  indenture  madd 
between  the  plaintiiFs  and  the  defendants,  the  plaintifis 
demised  to  the  defendants  tlie  tolls  authorised  by  law  to  l)Q 
received  upon  a  certain  turnpike  road,  for  the  term  of  ono 
year ;  that  the  defendants  covenanted  to  pay  a  certain  reul 
therefor:  and  that  by  virtue  of  the  said  demise  the  defendants 
entered  and  were  possessed  for  the  term  so  then  granted* 
Breach,  non-payment  of  the  rent. 

Held,  on  demurrer,  that  the  defendants  were  estopped 
from  denying^the  demise,  and  were  bound  by  their  express 
covenant  to  pay  the  rent,  and  that  the  non-execution  by  the 
lessors,  under  such  circumstances,  was  no  defence. 

And  that  they  were  also  estopped  from  alleging  the  want  of 
a  common  seal  of  the  plaintiiis  to  the  lease,  or  i>om  pleading 
that  they  had  no  authoiity  to  demise. 
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Heldf  also,  that  a  plea  that  the  said  indenture  was  not 
figned  by  the  plaintifl'sy  or  by  any  agent  of  theirs  authorised 
ip  writing,  was  bad. 

The  Municipal  Council  of  Frontenac,  &c.,  v.  Chestnut  et 
pil.    9  U.C.B.R.  Rep.  365. 
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f*  It  80  happens,  under  the  system  ^f  economy  which  has 
come  into  usoi  that  County  Judges  generally  have  the  heaviest 
duties^  and  the  shabbiest  pay  of  any  class  of  public  servants. 
The  professional  study  required  to  fit  one  tor  the  office  of 
County  Judge,  extends  over  ton  years.  Five  of  these,  the 
candidate  must  been  employed  as  a  practising  Barrister.  This 
lengthy  routine  is  a  pre-requisite  of  caodidateship.  But  it  is 
supposed  that  a  County  Judge  shall  have  certificates  to  ihe 
Appointment,  of  a  higher  kind.  It  is  expected  that  his  stand- 
ing in  the  profession  shali  be  respectable— that  he  shall  be  a 
«ouod>  experienced  lawyer — that  his  opinions  shali  command 
Respect — that  he  shall  be  impervious  to  rudeness  and  loud 
lalking— that  he  shall  be  able  to  travel  thirty  miles  on  foot,  if 
peed  be,  when  his  local  courts  cannot  be  reached  by  a  con- 
ireyance.  He  is  required,  in  short,  to  be  a  gentleman  of  high 
ipental  attainments,  and  to  possess  a  physical  constitution 
which  no  amoqnt  of  labour  can  overcome.  The  occupants  of 
^he  office  haye  a  more  practical  idea  of  what  it  is  to  labour 
for  the  country's  good,  than  any  other  class  of  public  servants. 
{n  point  of  remuneration,  they  are  only  placed  on  a  level  with 
postmasters  and  Collectors  at  the  principal  ports.  And  all 
4hi8,  \i|rhib  they  are  arbiters  in  the  course  of  a  single  year,  of 
disputes,  inyolving,  perhaps,  hundreds  of  thousands  of  pounds. 
lit  is  ceitjainly  not  unreasonable  to  suppose  that  the  time  has 
pome  y^hen  the  Province  can  afford  to  remunerate  public 
jofficers  QD  a  scale  conimensurate  with  the  importance  of  their 
4otie8.  4.1mo6t  each  successive  session  of  Parliament,  has 
9dded  to  the  weight  of  the  duties  of  the  County  Judges,  by 
^xtendinff  the  jurisdiction  of  the  Division  Courts.  And  on  the 
ground  of  enhanced  labour,  they  are  entitled  to  an  increase  of 
remuneration,  were  there  nothing  else  in  the  circumstances 
4fi  the  country  to  justify  suph  au  increase* 

Hie  Aot  revising  the  former  Civil  List  Act,  which  passed 
|l|iriog  the  late  session,  qo  doubf,  in  part  compassed  the  neces- 
sities of  the  ease  to  ^hich  we  jii  vif  e  attention,  B  ut  the  i  ncrease 
j^othorized  by  that  4<3t  in  salaries  eipceeding  £^00,  was 
altogether  inadequate,  so  iar  as  relates  to  County  Judges.  A 
epecialprovision  was  made  in  behalf  of  the  Circuit  Judges  of 
^wer  Canada,  aqd  a  siinilar  provision  for  the  County  Judges 
lU  this  section  of  the  Province  was  certainly  justified  by  strong 
considerations.  The  Government  perhaps  act  prudently,  iu 
pot  taking  precedence  of  public  opinion  in  matters  affecting 
the  expenditure  of  the  public  money.  But  cases  there  are, 
where  tne  public  cannot  be  the  proper  judges  of  what  is  just, 
from  non-accjuaintaiice  with  the  peculiar  facts.  In  these 
cases,  it  t)ecomes  the  duty  of  the  government  to  take  prece- 
dence of  popular  demands,  on  the  presumption,  that  what  is  a 
simple  matter  of  justice  the  public  will  in  the  end  approve." 

The  above  extract,  which  appeared  in  the  Leader 
pf  the  19th  inst.,  is  conceived  in  that  high-toned 
appreciation  of  what  is  jast  and  right,  and  calcu- 
lated to  be  of  real  benefit  to  the  public,  and  uttered 
in  that  straightforward  and  independent  spirit  which 
jshould  ever  characterize  an  honest  and  useful  press 
aiming  at  the  accomplishment  of  what  is  sound  and 
{beneficial  in  principle  and  administration. 


To  the  Leader  belongs  the  credit  of  bringing 
prominently  forward  the  duty  of  acting  on  a  prin- 
ciple, of  which  every  one  is  willing  to  make  a 
barren  recognition — Justice — ^but  which  until  now 
has  laid  dormant  in  respect  to  that  most  useful  and 
important  class  of  public  servants  the  County  Judges 
of  U.C. — ^While  express  provision  is  made  for  the 
better  remuneration  of  the  subordinate  and  superior 
officers  of  Government,  the  men  who  have  equal 
and  more  work  to  do^^need  as  high  attainments— 
and  whose  services  are  really  more  sensibly  and 
directly  felt  by  the  masses  generally  than  those  of 
any  other  class,  and  who  are  notwithstanding  less 
adequately  remunerated,  should  not  be  overlooked. 
It  is  unworthy  of  any  Government  to  fail  in  doing 
what  is  right,  and  in  the  highest  sense  of  the  word 
politic,  whether  assailed  by  importunity  or  not,  if 
justice  and  wisdom  claim  it  at  their  hands. 

The  establishment  of  the  County  and  Division 
Courts  have  given  to  Canada  the  inestimable  bene- 
fits of  cheap  and  speedy  justice — thereby  preventing 
litigation  in  fact — ^for  where  the  remedy  is  imme- 
diate, it  is  useless  to  incur  or  withstand  it.  The 
importance  of  these  Courts  it  were  useless  to  illus- 
trate. It  comes  home  to  and  is  felt  by  every  man. 
Is  it  not,  then,  for  the  best  interests  of  the  people 
to  secure  their  highest  efficiency  ?  Unless  the  duties 
of  the  office  are  ably  discharged,  is  it  not  worse 
than  useless  ?  Can  this,  then,  be  expected,  unlesd 
the  emolument  attached  to  the  situation  be  suffi- 
ciently considerable  to  attract  to  and  secure  for  it 
the  services  of  leading  men  in  the  Profession  ?  The 
standing  in  the  Profession,  of  a  man  selected  for  a 
County  Judge,  should  be  more  than  respectablcrr^ 
it  should  be  high.  He  should  rank  with  the  first  of 
his  brethren  of  the  Bar.  If  this  be  not  so,  no  suitor 
in  these  Courts  can  ever  be  certain  of  obtaining 
justice.  A  man's  claim  may  be  the  most  legal  ana 
equitable  possible,  and  yet  be  defeated  through  the 
sheer  incapacity  of  the  Judge.  It  is  but  a  truism 
to  say  so,  but  the  fact  cannot  be  too  steadily  kept 
in  view,  or  too  constantly  urged  on  the  considera- 
tion of  all  interested  in  the  well-being  of  the  country, 
whether  rulers  or  ruled.  It  is  a  most  grievous  error 
to  fancy  that  because  the  jurisdiction  of  these  Courts 
is  limited,  less  ability  is  required  in  the  discharge 
of  the  duties  belonging  to  them  ;  and  no  man  who 
has  ever  gone  a  circuit,  or  had  any  opportunity  of 
seeing  anything  of  Practice  in  the  country,  but  can 
testify  that  from  the  very  fact  of  much  of  the 
business  being  transacted  by  the  less  able  members 
of  the  Profession,  the  difficulties  which  arise  to  be 
solved  by  the  Judges  are  often  times  increased 
ten-fold.  Young,  inexperienced,— even  unlearned 
members  of  the  Profession,  may  meet  the  wants  of 
the  country  in  many  cases  tolerably  well — ^not  scf 
the  Judge ;  if  he  be  wanting  in  sound  learning  and 
ability,  the  law  is  a  dead  letter. 
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But  it  may  be  said — all  this  is  undeniable — but 
the  salaries  of  the  Judges  arc  adequate.  The  best 
test  of  this  is, — do  the  leading  men  of  the  Profession 
fill  these  offices  ?  When  we  see  Judges  resigning 
their  situations  on  the  County  Bench,  and  again 
returning  to  their  practice  at  the  Bar,  though  we 
may  indeed  feel,  and  be  thankful  that  we  can  feel, 
that  the  County  Court  Judgeships  are  generally  ably 
and  efficiently  filled,  we  cannot  shut  our  eyes  to  the 
fact  that  this  is  no  proof  that  the  stipends  are  what 
they  should  be  ;  while  on  the  other  hand  the  fact 
we  have  mentioned,  if  it  be  but  occasionally  true, 
speaks  volumes  to  shew  the  very  contrary  to  be  the 
case.  Numberless  are  the  reasons,  into  which  it 
would  be  fruitless  for  us  to  enquire,  which  may 
lead  a  man  to  accept  a  Judgeship,  and  having 
accepted  retain  it,  other  than  that  the  office  is  really 
such  as  his  position  and  attainments  entitle  him  to 
expect.  And  we  cannot  but  fear,  that  in  a  few 
years  we  shall  more  clearly  see  these  offices  less 
ably  filled,  unless  they  be  made  more  worthy  of 
acceptance. 

Little  know  the  public  of  the  severe  mental  labour 
the  County  Judge  undergoes  day  by  day,  year  after 
year,  within  the  walls  of  his  library — how  incessant 
and  arduous  are  the  duties  he  there  performs.  They 
see  him  only  in  Court,  and  little  dream  that  that  is 
his  Vacation !  a  mere  pastime  compared  to  his 
unseen  labour.  They  may  know  something,  but 
very  little  of,  and  cannot  rightly  estimate  their 
bodily  labours  incurred  in  the  unvarying  monotony 
of  travelling  their  circuits  six  times  a  year,  at  all 
geasons,  and  in  all  weather ;  nor  can  they  lorm  an 
adequate  idea  of  the  eflect  of  exposure,  and  the 
discomforts  incident  thereto.  But  the  public  are 
sometimes  Egyptian  Tax-Masters  in  aemanding 
service  and  wisdom  from  its  servants,  and  refusing 
leisore— exacting  perfection  and  compelling  haste, 
and  requiring  it  of  men  whose  life,  by  its  own 
exaction,  it  has  made  one  perpetual  hurry  and  con- 
tinuous exhausting  effort.  "  The  duties  of  a  Judge," 
says  Lord  Bacon,  "compel  him  to  forego  many 
advantages,  and  to  relinquish  many  of  the  enjoy- 
ments of  social  life." 

Since  the  present  salaries  of  County  Judges  were 
fixed,  the  expenses  of  living  have  doubled,  yet  no 
move  has  yet  been  made  to  do  the  "  simple  justice," 
while  every  session  important  additional  duties,  by 
increased  jurisdiction  and  otherwise,  have  been 
heaped  upon  them. 

Again,  it  was  some  years  since  deemed  advisa- 
ble to  restrain  County  Court  Judges  from  practising 
as  lawyers — ^thus  changing  the  original  compact 
between  the  Judge  and  Government.  As  to  the  pro- 
priety of  the  change  there  can  be  no  question ; — to 
say  the  least,  the  increased  confidence  it  would 
secure  in  the  Courts  over  which  they  preside  would 
be  a  sufficient  recommendation;   but  those  who 


accepted  office  on  the  understanding  that  they  could 
devote  their  leisure  time  to  professional  pursuits 
were  thus  deprived  of  an  important  source  of  addi- 
tional income,  and  the  compensation  which  was 
made  for  the  change  was  undoubtedly  most  inade- 
quate. There  are,  moreover,  expenses  incident  lo, 
and  absolutely  unavoidable,  in  connection  with  the 
office  of  a  County  Court  Judge,  too  important  to  go 
unmentioncd.  In  most  counties  the  Judge  must 
necessarily  keep  a  pair  of  horses,  at  an  expense  of 
certainly  not  less  than  £60  per  annum.  He  must 
imdoubtedly  add  ipgularly  to  his  library,  or  he 
cannot  keep  pace  with  the  progress  in  the  Science 
of  the  Law,  and  he  would  soon  be  in  the  unfor- 
tunate position  of  finding  himself  inferior  to  the  Bar 
of  his  County,  and  his  usefulness  as  a  Judge  im- 
paired. The  salaries  of  the  County  Judges  we  also 
think  should  be  uniform. 

While  the  Fees  collected  in  the  Superior  Courts 
are  insufficient  to  meet  much  beyond  their  contin- 
gent expenses,  (the  remaining  charge  being  paid 
out  of  the  general  revenue,)  the  Local  Courts  are 
almost  wholly  self-supporting,  the  "fee  fund'*  sup- 
plying means  to  defray  nearW  all  expenses,  indu^ 
dinp;  the  salaries  of  every  County  Judge  in  U.O.y 
and  the  deficiency,  which  is  made  good  out  of  the 
general  revenue,  only  amounts  to  about  £3,000. 

Such  being  the  case,  why  should  there  be  a 
moment's  hesitation  in  maldng  an  adequate  salary 
for  County  Judges  ?  and  that,  too,  when  the  sum 
required  would  be  so  comparatively  small. 

We  cannot  close  our  remarks  without  levelling 
to  the  change  in  the  tenure  of  the  office, — ^which 
placed  it  on  a  humiliating  footing,  and  retrograded 
to  a  principle  that  enlightened  legislation  ignored-^ 
a  tenure  at  pleasure  or  caprice — ^instead  of  one  of 
certainty  and  fixedness  during  good  behavioar  and 
competency  of  the  incumbent.  The  objections  to 
it  are  so  obvious  that  it  would  be  superfluous  to 
urge  them  in  detail,  but  we  do  trust  that  ere  long 
so  glaring  an  injustice  and  error  will  be  rectified ; 
and  as  we  have  reason  to  believe  that  no  objectioa 
to  the  principle  of  our  Judges  holding  their  offices 
as  formerly,  led  to  the  change,  so  we  hope  that 
due  regard  to  their  position,  and  the  dignity  of  the 
office,  will  restore  it  to  its  former  basis. 

In  the  present  Administration  we  have  all  confi* 
dence — and  it  will  afford  us  no  little  pleasure  to  see 
that  its  existence  has  not  been  too  short  to  entitle 
itself  to  the  honour  of  bringing  these  measures  to 
maturity,  and  to  the  gratitude  of  the  country  for 
effecting  an  important  change  tending  to  improve 
the  administration  of  the  Law  in  Canada. 


ACTIONS  BY  MINORS  IN  THE  DIVISION  COURTS. 

The  27th  section  of  the  D.  C.  Act  makes  it  lawful 
for  any  one  under  the  age  of  twenty-one  years  to 
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sue  in  a  D.  C.  for  ariy  sum  of  money  riot  exceeding 
£25;  due  (d  hifh  for  wages,  iti  thfe  same  manner 
as  if  he  we're  of  full  age. 

This  section  is  not  the  foundation  of  a  minor's 
right  to  sue — ^he  could  sue  without  it,  it  is  merely 
a  regulation  of  practice  enabling  the  minor  to  sue 
in  the  same  manner  as  if  he  were  of  full  age,  that  is, 
either  in  person  or  bv  authority,  without  the  inter- 
vention of  a  *•  next  mend ;"  and  the  effect  of  this, 
as  we  imderstand  it,  is  in  giving  the  privilege  to 
make  an  infant  liable,  as  other  parties  would  be, 
for  costs  should  he  fail  in  the  action.  The  privilege 
spoken  of  extends  to  the  spcpified  causes  of  action 
only,  viz.,  for  "  monies  due  for  wages,"  ^d  4either 
ini  the  Statutes  nor  in  (he  general  Rulfes  is  there  ariy 
express  provision  to  shew  how^  an  infant  is  to  sue 
in  the  D;  C.  for  other  causes  of  action^ 

Trtie  d4fh  sectioii  of  the  Eriglish  Co.  Courts  Abt 
is  similar  to  sec.  27  (above  referred^  to),  and  in 
i^ferenc-e  to  suits  by  infants  the  following  Rule  has 
been  adopted : 

"  Rule  VI.  Wh^fe  aii  infatit  ajjplies  td  ehter  a 
^^  plaint  for  an^  cause  of  action  (other  than  for 
*|  wages  or  piece  work,  or  for  work  as  a  servant) 
^  he  must  procure  the  attendance  of  a  next  friend, 
^^  at  the  omce  of  the  Clerk,  at  the  time  of  entering 
^^  the  plaint,  and  ho  plaint  shall  be  entered  until 
**  the  next  friend  has  undertaken  in  the  form  in  the 
**  Schedule  to  be  responsible  for  costs ;  and  on 
^\  entering  into  such  undertaking  he  shall  be  liable 
^*  in  the  same  manner  and  to  the  same  extent  as  if 
^^  he  were  a  party  in  an  ordinary  suit ;  and  the 
"  cause  shall  proceed  in  the  name  ol  the  infant  by 
**  such  next  frl^md,  and  such  undertaking  shall  be 
"  filed  by  the  Clerk,  and  no  order  of  the  Ciurt  shall 
**  be  necessary  for  the  appointinent  of  such  nejct 
"  friend.  If  the  plaintiff  fail  in  or  discontinue  Ws 
"  suit  and  shall  not  pay  the  amount  of  costs 
"  awarded  by  the  Court  to  be  paid  by  him  to  the 
^t  defendant,  such  proceedings  may  be  taken  for 
**  the  lecoVery  of  such  amount  from  the  next  friend 
"  as  for  the  recovery  of  any  debt  or  damages  ordered 
"  to  be  paid  by  the  sanfc  Court," 

We  eire  the  ab<>ve  rule  ets  shewimg  the  practice 
in  England,  not  that  we  venture  to  say  the  "  next 
friend"  cari  be  summarily  dealt  with  in  the  D.  C. 
as  if  a  rule  simiilar  to  the  ^bove  was  in  force,  but 
we  give  it  as  indicatii^  the  course  of  procedure. 
As  the  rule  of  the  common  law  in  respect  to  the 
disability  of  infants  remains  in  all  cases,  except 
those  rneritioned  in  the  27th  section,  how  is  an 
infant  plaintiff  to  sue  ? 

By  the  D.  C.  E.  Act,  sec.  18,  in  any  case  not 
expressly  provided  for  by  the  Statutes  or  Rules,  the 
general  principles  of  practice  in  the  Superior  Courts 
at  common  law  at  Toronto  may  be  applied,  in  the 
discretion  of  the  Judge,  to  actions  and  proceedings 
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in  the  Division  Courts.  The  primary  object  of  the 
pra6tice  ih  ihe  Superior  Courts  is  to  secure  a 
responsible  party,  for  the  costs  in  case  the  pit.  fails 
in  his  action,  and,  as  an  incident  that  the  dft.  should 
have  time  for  enquiiy  as  to  the  responsibility  of  the 
prochien  ami.  The  formal  proceeding,  therefore, — 
a  petition,  consent,  and  affidavit  of  signing  petiti<m 
and  consent,  the  preliminary  attendance  before  a 
Jud^,  and  the  admission  by  final  order — ^may,  in 
our  judgmonf,  be  dispensed  with  in  th6  D.  C,  and 
the  foUoi^ing  simple  procedure  adopted. 

The?  "  ilrfam"  rft.^  appears  bfeftJr^  the  Clerk  with 

his  ^^  next  friend,"  who  signs  an  undertaking ;  it 

may  be  as  in  the  follo'Wing  form,  which  is  similai. 

to  that  Used  in  the  English  Co.  Courts  :-^ 

In  the DiviBioii  Couri  for  fh^  County  olf  — ^. 

Ii  tha  undersigned,  being  the  next  friend  of  A.Q.,  .who  ia 
dettirous  of.  entering  a  suit  in. this  Conrt  against  C.D.« 
hereby  undertake  ^md  asree  to  be  rsspdnsihie  fdt  the  costs 
of  the  said  Q.  D.  in  such  caose^  tod  that  if  the  jsaid  A.B{ 
fails  to  pay  to  Ihe  said  C.  .D^  when  and  in  such  manner 
as  the  Court  shall  order  all  such  costs  of  such  cause  as  the 
Court  shall  direct  him  to  pay  to  the  said  C.  D.y  I  will 
forthwith  p2^  tlie  same  to  the  clerk  of  this  CoUrt. 

Dated  this  — ^  day  of  — -^. 

Signed  in  the  presence  of }  rp  t> 

E.  F.        Cferk.     J  ^'  ^• 

This  undertaking  raay  also  he  brougnt|  when  iii 
a  complete  state,  to  the  Clerk ;  for  it  is  not  necessary^ 
though  it  is  advisable,  that  he  shotfld  see  It  ifigned 
by  the  "  fiext  friend.^ 

The  summons  should  be  in  the  name  of  the  minor 
as  ph.,  suing  by  his  "  next  frietid,"  thus  :-^ 

<<  A.  6.,  an  infant,  vavcig  by  his  next  friend  T.  T.,  pit. 

C.  D.,  dfl* 

It  rttay  be  Well  to  sierve  a  copy  of  the  utidertakihg 
with  the  copy  of  summons — it  will  inform  the  dft. 
who  the  ^'  next  friend''  is,  and  give  ample  time  for 
enquiring  as  to*  his  solvency ;  d!id  thus  do  away 
with  affy  grotihd  for  an  adjoummj^ift  for  that  alleged 
objects  Tjiis^.  though  iiot  the  only  mode,  appears 
the  most  simple  and  easily  managed  practipe,  when 
it  becomes  necessary  to  sue  by  **  next  friend"  iti  a 
D.  C. 

DIVISION    COURTS. 

(Reports  in  tekUion  to) 


EX; 


^NGLISH    CASES. 

MoRBTON  V,  Holt. 


Jan  26. 


A  Co.  C.  judgment  cannot  be  removed  into  any  of  the  Superior 
Courts  of  Westminster  Jor  the  purpose  of  issuing  execution 
Wfon  it  from  there  ;  under  the  Vt  Geo.  3,  c.  70,  s.  4  ;  or  1 
£  2  Vic.  c.  1 10, «.  22 ;  as  those  Acts  do  not  ajydy  to  the 
Co.  Courts  as  at  present  established. 

The  plaintiff  in  this  case  had  recovered  a  judgment  in  the 
Co.  C.  at  Windsor,  against  the  defendant,  for  a  sum  above 
£20.  A  new  trial  was  applied  for  and  refused.  A  few  days 
after wards;  an  ea:|7arfe  application  was  made  to  Crompton,  J. 
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^.^chambersy  to  remove  the  judgment  into  the  superior  couit, 
for  the  purpose  of  issuing  execution  thereon,  uader  the  ]  9 
Geo.  3,  c.  70,  8.  4 ;  and  1  &  2  Vic.  c.  110,  s.  22;  this  the 
learned  judj^e  refused.  An  application  was  afterwards  made 
io  Martin,  0.,  upon  an  affidavit,  showing  that  execution  had 
boen  issued  in  tne  Co.  C,  that  no  effects  of  defendant  could 
be  seized,  and  that  he  was  keepuig  out  of  the  way.  Copeman 
V.  Gladdefiy  15  Jur.  96,  was  also  referred  to,  where  a  certiO' 
jrari  issued  under  similar  circumstances.  In  that  case,  the 
motion  was  granted,  and  the  rule  made  absolute,  as  of  course 
^here  bein^  no  opposition  to  it,  and  no  cause  shown  against 
it.  An  oroer  was  made,  and  the  defendant  was  subsequently 
Arrested,  and  a  summons  having  been  obtained  to  discharge 
defendant  out  of  custody  and  heard  before  Alderson,  B.,  he 
leferred  the  matter  to  the  Court.  A  rule  nisi  was  accord- 
ingly obtaiued,  and 

•.  Griffits  showed  cause. — The  judgment  in  the  Co.  C.  was 
properly  removed  under  the  powers  given  by  the  19  Geo.  3, 
e.  70,  B.  4,  or  the  1  &  2  Vic,  c.  110,  s.  22.  The  former  says, 
that  forasmuch  as  persons  served  with  process  issuing  out  of 
inferior  couits  where  the  debt  is  under  £10,  may,  in  order  to 
aVoid  execution,  remove  their  persons  or  effects  beyond  the 
limits  of  the  jurisdiction  of  such  court,  it  then  enacts,  that  in 
all  eases  where  final  judgment  shall  be  obtained  in  any  action 
or  suit  in  any  inferior  court  of  record,  it  shall  be  lawful  for 
II  n^  of  his  JMajesty's  courts  of  record  at  Westminster,  npon 
iihdavit  made  and  filed  therein  of  such  judgment  being  ob- 
tained, and  of  dilij^ent  search  and  inquiry  having  been  made 
after  the  person  of  the  defendant,  or  his,  her,  or  their  effects, 
and  of  execution  having  issued  against  the  person  or  per- 
sons or  effects,  as  the  case  may  be,  of  the  defendant  or 
defendants,  and  that  the  person  or  persons  or  effects  of 
the  defendant  aro  not  to  be  found  within  the  jurijBdiction  of 
^uoh  inferior  court,  to  cause  the  record  of  the  said  judg- 
ment to  be  removed  into  such  superior  couit,  to  i-sue  writs 
of  execution  thereupon,  against  the  person  or  effects  of  the 
defendant  in  the  same  manner  as  upon  judgmerifs  obtained 
in  the  said  courts  at  Westminster,  &c.  [Pabke,  B. — But 
mere  is  no  power  to  arrest  a  party  under  the  new  Co.  Courts 
Ails ;  a  person  may  be  taken  into  custody  and  imprisoned  for 
a nudiber  of  days  as  for  a  contempt;  not  in  execution,  or  as 
a  discharge  of  the  debt.  The  Act  cited,  therefore,  does  not 
apply  y  it  is  not  the  kind  of  judgment  that  can  be  removed. 
This  Co,  C.  is  not  such  a  court  of  record  as  was  contemplated.] 
The  i  &  2  Vic,  r.  110,  s.  22,  enacts,  "  that  in  all  cases  where 
final  judj^mbikt  shall  be  obtamed  in  any  action  or  suit  in  any 
inferior  court  of  record  in  which^  at  the  time  of  passing  of 
this  Act,  a  barrister  of  not  less  than  seven  years'  standing 
shall  act  as  judge,  &c.  •  •  •  •  •  it  shall  be  lawful  for 
the  judges  of  any  of  her  Majesty's  superior  courts  of  reeord  at 
Westminster,  &c.,  or  for  any  judge  of  any  of  the  said  courts 
at  chambe|8,  either  in  term  or  vacation,  upon  the  application 
of  any  person  who,  at  the  time  of  the  commencement  of  this 
Act,  shall  have  recovered,  or  shall  at  any  time  thereafter 
recover  such  judgment,  &c.,  upon  the  production  of  the  record 
bT  such  judgmeilt,  such  record,  &c.,  being  under  the  seal  of 
the  inferior  cour^  and  signature  of  the  proper  officer  thereof, 
to  order  and  direct  the  judgment  to  be  removed  into  the  said 
superior  court,  &c. ;  aud  immediately  thereupon  such  judg- 
ment shall  be  of  the  same  force  as  a  judgment  recovered  in 
such  superior  court,  &e.  All  the  requisite^  have  been  com- 
plied with  by  affidavits.  [Aldkrson,  B. — You  ought  to  show 
that  the  judge  m%s  a  barrister  of  at  least  seven  years'  stand- 
ing ;  but  I  know  that  by  the  Act  of  Parliament  eistablishing 
Ibese  Co.*  Courts,  an  attorney  may  be  appointed^  In  the  case 
referred  to,  of  Copeman  v.  (Madden,  no  one  appeared  to  show 
oailse  against  the  ruld,  and  probably  the  matter  v^as  scarcdy 
mentioned ;  it  certainly  was  not  disciissed,  nor  the  point 
ifutoed^} 

Luih,  >*lio  appei^isd  for  the  |)lairitiff  in  support  of  the  rule> 
Inferred  to  dec.  16  as  to  the  judgnients  not  t»eing  re.TOved. 


(Mffits, — Judgments  of  the  Lord  Mayor's  Court'  are  fre- 
Guentigr  removed  ^'n  the  same  way  as  this  has  be^ ;  uaA 
tnere  is  no  distinction  in  principle  lietween  the  cases. 

Parke,  B. — To  allow  these  judgments  to  be  removed  would, 
in  fact,  take  away  all  the  effect  of  the  Co.  Courts  Abts,  (he 
object  of  which  is  quite  clear,  as  statied  in  the  first  sectidn'  of 
the  Act.  The  Acts  of  Parliament  referred  to  and  relied  upon 
do  not  apply  to  these  new  Co.  Courts. 

LusA,  Contra,  not  called  upon. 

Per  curiam  :  Rule  absolute^  toith  costs  ;  the  defendant  to  be 
discharged  out  of  custody  ;  no  action  io  be  brought. 

{Note, — Soe  Copeman  v.  Gladden,  16  L.  T.  Rep.  395,  and* 
the  note  and  query  to  that  case.] 


EX. 


Hernaman  v.  Smith. 


Jan.  52^. 


Co.  C,  jurisdiction — Cause  of  action  where  arisirtg — Appre- 
hensions— Conviction, 

A.  offered  a  reward  for  the  apvreJiensionofanypetsifhstktl' 
ing  sheep.  B.  apprehended  a  ^ieep-stealerin  the  district 
of  the  Co.  ofNewnham,  but  he  was  convicted  at  the  Here- 
ford assizes.  B.  then  c&mmeticed  a  plaint  against  A.  for 
the  amount  of  the  reward  in  the  Co.  C.  ofNeumham : 

Held,  (m  an  application  to  rescind  an  order  for  a  prMbituni 
that  the  cause  (faction  did  not  arise  within  thejuriMdijctuu^ 
of  the  Co.  C.  ojNewnkam,  under  ike  60th  section  of  ^  ^ 
10  Vic,  c.  96, 

In  this  case  an  action  had  been  brought  in  the  Co.  C.  of 
Gloucestershire,  holden  at  Newnham,  to  recover  the  sum  of 
£20,  the  amount  of  reward  offered  for  the  appreliefisioti  of 
sheep-stealers  by  a  bill  in  the  following  terms : — 
<<  Mueh  Marcle  Association  fof  the  ProiBecation  of  Felorfs. 

**  We,  whose  names  are  hereunto  8ub8crit)ed,  hiivingenleMt 
into  an  association  for  the  defection,  apprehension,  and  prove* 
cution  of  felons,  hereby  offer  the  following  rewards  (over  and 
above  what  is  allowed  by  Act  of  Partiament)  fbr  the  appf^- 
hension  of  any  person  or  persons  who  shall  commit  anjr  of 
either  of  thd  undermenfioned  offences  m  any  or  either  of  ohir 
res^etrve  persons  or  properties." 

Then  followed  a  list  of  offencecf  and  rfewaftii,  and  arfiongst 
them, 

<<  For  stealing  sheep  a  reward  of  £^. 

*<  The  above  rewards  will  be  paid  on  conviction  of  tto 
offenders,  by  applying  to  Mr.  Burgum,  the  treasurer.''^ 

This  paper  had  the  name  of  thd  defendant,  amongst  o'tHefs, 
attached  to  it.  The  stiniimohs  "^r^  issued  out  of  the  C.  t?.  at 
Newnham  by  leato  of  the  iod^e,  on  the  ground  fiiat  th^  eilftSe 
of  ficti<xi  aroS6  within  the  district  of  the  said  C.  C.  and  xsitoA 
the  hearing  thereof  (he  plaintiff' John  Hemaman  appeal^  hy 
his  attorney,  and  the  defendant  Thomas  Smith  appeared  6j 
counsel  and  pleaded  to  the  said  actioii,  '<K<M  indobted.'* 

The  plaintiff's  attorney  then  profc^edeil  to'call  otidefice  io 
support  of  the  said  claim,  andput  in  evidence  the  handbillf 
and  proved  that  the  defendant  Thomas  Smith  was  a  member 
of  the  association  therein  mentioned,  and  the  then  treasurer 
thereof,  in  the  place  of  Mr.Henry  Burj^m,  Mho  hsd  resigiled ; 
and  he  also  proved  that  Samuel  Rock  was  appreh^nd^  by 
th«  said  John  Herrmman  4t  Newnham,  within  the  jurisdiction 
of  the  district  court  Of  NeWnham,  and  that  hd  was  suDseqiientljr 
convicted  of  stealing  a  sheep,  the  property  of  the  said  Thomas 
Smith,  at  the  summer  assies  holden  at  llerofotd,  \t  and  fof 
the  county  of  Hereford,  in  the  year  1858 ;  whereupoii  it  Wtti 
objected,  on  the  part  of  the  defendant,  that  formal  proof  of 
stich  conviction  should  be  sidduced  to  ehthle  the  said  Hdrlfa- 
man  to  maintain  the  action,  and  in  consequence  of  sucfa  obj\M5- 
tion  the  trial  of  the  cause  wets  adjoarfted  by  the  jildg^  of  fhS 
said  C.  C.  to  the  then  following  court  dky. 

The  cause  came  on  again  for  trial  &t  Kownhanv-  on  Wf4* 
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nesdaj  the  ^tSi  dhy  of  November  last,  and  on  that  occasion 
the  ^intiff 's  attorney  again  appeared  tor  him,  and  the  de- 
fendant ThomaA  Smith  also  appeared  by  his  counsel,  when 
the  plaintiff's  attorney  put  in  evidence  a  certificate  under  the 
hand  of  the  deputy  clerk  of  assize  of  the  Oxford  circuit,  in 
^^fdi^Ce  vHth  the  Act  of  Parliament,  of  the  conviction  of 
tfifcJ  Aw  Samuel  Rock  at  Hereford,  and  on  proof  of  such  cer- 
X9SMe  it*  waR  objected  on  the  part  of  the  defendant  that  the 
juMydf  tlte'  Co.  C.  at  Newnham  had  nojurisdiction,  inasmuch 
as  Sftr  ^m^iction  had  taken  place  out  of  the  jurisdiction  of  the 
Md  0«r.^  C. ;  to"  \*hich  it  was  answered  on  the  part  of  the 
pl^tiflfV  thftl  the  aause  of  action  was  the  apprehension  of 
ttk^'olibttd^,  and  that  as  the  apprehension  had  been  proved  to 
hi^tf  taken  f  IdCe  within  the  district  of  the  Newnham  Co.  C, 
the  judge  hafid  juristliction ;  whereupon  the  judge,  after  hear- 
iirg  the  argument  on  both  sides,  decided  as  follows : — **  I  am 
of  opinion  that  the  apprehension  is  the  cause  of  action,  and 
that  the  mention  of  the  conviction  in  the  handbill  regulates 
only  the  time  and  mode  of  payment  of  reward,  and  that  the 
Apprehension  being  in  this  district,  I  tliiuk  the  court  has 
jurisdiction.*^  Whereupon  plaintiff's  attorney  proceeded 
with  the  case,  and  at  the  close  of  the  said  plaintiif 's  case, 
tlie  counsel  of  the  defendant  went  into  evidence,  with  a  view 
tcf  pfoye  that  the  said  John  Hernaman  did  not  apprehend  the 
flbid  SaAiuel  Aock,  but  that  he  was  in  fact  apprehended  in 
Newnham  by  some  other  party ;  but  failed  in  support  of  such 
defence,  and  the  judge  ultimately  found  a  verdict  for  the 
plaidtiff,  for  the  £^0  and  the  costs  of  action* 

A  summons  was  subsequently  taken  out  on  the  part  of  the 
said  Thomas  Smith  in  the  Court  of  Q.  B.,  calling  upon  the 
eaid  John  Hernaman  to  show  cause  why  a  writ  of  prohibition 
^ottld  not  issue  in  the  said  cause  of  Hernaman  against  Smith, 
and  was  subsequently  heard  before  Wightman,  J.,  who,  after 
hearing  counsel  on  both  sides,  dismissed  the  said  application 
with  coots;  and  thereupon  the  plaintiff  caused  a  writ  of  exe- 
cution to  be  issued  out  of  the  said  Newuham  Co.  C,  for  the 
damages  and  costs  in  the  said  action,  and  it  was  forwarded  to 
the  district  court  in  which  the  defendant  resides,  for  the  levy 
of  the  said  damages  and  costs,  and  was  in  due  course  levied.. 
Subsequently  the  defendant  obtained  an  order  before  Piatt,  fi., 
for  a  prohibition.  A  rule  to  show  cause  why  such  order  of 
Piatt,  B.,  should  not  be  rescinded  having  been  obtained. 

^ffonyman  now  showed  cause* — The  question  is,  whether 
the  cause  of  action  in  this  case  arose  within  the  jurisdiction 
cff  the  Co.C.  Here  the  apprehension  took  place  at  Newnham ; 
but  the  conviction,  whicn  was  necessary  to  complete  the 
f^use  of  action,  was  at  Hereford ;  and,  to  bring  the  case  within 
this  statute^  the  whole  cause  of  action  must  arise  within  the 
junadiction :  (9  &  10  Vic,  c.  95,  s.  60.)  It  is  not  only  the 
promise  which  is  the  cause  of  action ;  it  is  the  promise  plus 
the  breach.  {Parkb,  B-^Everything  is  done  by  the  plaintiff 
Ur  entitle  him  to  the  reward ;  but  the  reward  is  payable  upon 
8  continf^ency,  and  that  contingency  takes  place  out  of  the 
jurisdiction;  does  that  oust  the  Co.  C.  of  its  jurisdiction? 
^IhU  is  the  qoestioa.  Everything  is  done  within  the  juris- 
diction that  the  plaintiff  is  tiound  to  do.]  The  cause  of  action 
adsefl  on  the  conviction ;  and  there  is  no  complete  cause  of 
action  till  then.  It  was  the  intention  of  the  Legislature  either 
Uiat  you  should  serve  the  defendant  where  he  nved,  or  where 
thii  contract  was  made,  and  where  therefore,  presumably,  the 
fitnesses  resided*  llie  Statute  of  Limitations  would  not 
commence  to  run  until  the  conviction,  which  shows  that  until 
tketi  there  wfts  no  complete  cause  of  action.  A  case  of  appeal, 
B&iHhuidt  and  aihers  v.  Walton  and  others,  was  heard  in 
in  the  Court  of  C.  P.  on  the  22nd  instant,  (not  yet  reported) 
that  was  an  appeal  from  the  Co.  C.  of  Lancashire,  held  at 
Maaohaster.  The  plaintiffs  resided  at  Manchester  and  the 
defendants  at  Oxford.  I  have  the  paper  book  of  Maule,  J., 
and  B  liete  by  Mr.  Scott,  the  repbrter.  Maule,  J.,  there  said, 
<<  Everything  that  is  requisite  to  show  a  ground  of  action  L» 
fiifi  of  the  cause  of  action.''  Suppose  this  was  an  action  on 
a  life  policy,  or  oh  a  post  obit  bond,  would  not  the  death  be  a 


part  of  the  cause  of  action  ?  He  cited  Harrington  v.  Bammy, 
22  L.  J.  326,  Ex. ;  Buckley  v.  Hann,  5  Exch.  Rep.  43 ;  Reg. 
V.  Birchy  1  Bail.  C.  C.  66 ;  Ec  Fullert  2  E.  &  B.  578 ;  Mi*f- 
ray  v.  t^ast  India  Company,  5  B.  &  Aid.  204 ;  Com.  Dig. 
Tit.  Comt,  p.  9 ;  Peacock  v.  BeU,  1  Wms.  Satmd.  74  n  j  Jre-- 
land  V.  Lockumd,  1  Roll.  Abr.  546. 

Macnamara  in  support. — The  cause  of  action  within  the 
meaning  of  the  section  arone  within  the  jurisdiction  of  the 
Newnham  Co.  C,  although  that  cause  of  action  could  not  be 
enforced  until  the  conviction.  The  contract  was  made,'ctnd 
all  the  requisite  conditions  to  be  performed  by  the  plaintiff 
were  complied  with  within  the  district  of  that  court ;  it  was 
only  that  in  which  theplaintiff  had  no  voice  that  was  done 
out  of  the  district.  The  cause  of  action  differs  materially 
from  the  right  of  suing.  The  foundation  or  gist  of  the  action 
under  this  Hection  haa  reference  to  the  locality,  and  not  to  the 
time  of  suing.  It  i^  the  substance  that  must  be  regarded,  and 
not  all  that  must  be  alleged  in  a  declaration,  or  all  that  must 
be  proved:  {IViUiains  v.  Land,  4  Taunt.  729;  Sutton  v. 
Clarky  6  Taunt.  29.)  X-^i«i>^son,  B. — I  must  say,  Jf  that 
case  of  Williams  v.  Land  were  to  occur  again,  I  should  be 
disposed  to  take  time  to  consider  it.  PollocIc,  C.  B. — ^The 
Court  of  C*  P.  haa  decided  that  the  whole  and  evofy  plvt  of 
the  cause  of  action  must  arise  within  the  jurisdiction  of  the 
Co.  C,  and  that  if  any  part  arise  beyond,  you  must  go  to  a 
court  having  general  jurisiUctionO  That  case  is  distinguish- 
able from  this :  an  inchoate  cause  of  action  arose  in  the  appre- 
hension, to  be  made  complete  on  the  conviction.  The  case 
Re  Fuller  proceeded  on  the  case  of  Murray  v.  Tlie  East 
India  Company,  where  it  was  held,  in  an  action  by  an  admin- 
istrator on  a  bill  of  exchange  payable  to  testator,  but  accepted 
after  his  death,  tliat  the  Statute  of  Limitations  began  to  run 
from  the  time  of  granting  the  letters  of  administration,  and 
not  from  the  time  the  bill  became  due,  there  being  no  cause 
of  action  until  there  is  a  party  capable  of  suing.  Buckley  v. 
Hann  was  an  action  against  an  indorsee  on  a  bill  of  exchange, 
the  indoreement  of  which  had  been  actually  made  in  the  city 
of  London,  but  the  delivery  took  place  in  the  oonnty  of  Mid- 
dlesex, and  it  was  held  that  the  cause  of  action  did  not  arise 
within  the  city ;  because  there  was  no  complete  endorsement 
until  deliveiy :  (Marston  v.  Alknf  8  M.  &  W.  494).  He 
also  referred  to  Com.  Dig.  Tit.  Action,  n»  5,  PU  7,  11 ;  Bui- 
trer'^case,  7  Co.  2  a,  1  Wms.  on  Ex.  701,  3  edit. ;  Barnes  r. 
MarskaU,  21 L.  J.  388,  Q.  B. ;  Reg,  v  Bitdh  1  Bail.  C.  C. 
56 ;  WUd  V.  SUridan,  21 L.  J.  260,  Q.B. ;  Martin  v.  Dawes. 
11  M.  &  W.  736 ;  BuUer  v.  Foa;,  18  L.  J.  304,  C.  P. 

Pollock,  O.  B* — ^We  arc  all  of  opinion  that  this  rule*  ought 
to  be  discharged  ;  it  is  unnecessary  to  discuss  the  cases  cited 
in  the  course  of  the  argument  on  both  sides.  I  foimd  my 
judgment  on  this,  that  it  appears  to  me  clear  that  in  this  case 
the  conviction  was  pait  of  the  cause  of  action:  without  it 
there  was  no  cause  of  action.  That  being  so,  the  Court  of  C.P. 
has  decided  that  «*all  and  every  part  of  the  cause  of  action" 
must  arise  within  the  Co.  C.  district.  I  think  we  are  bound 
by  that  decision,  and  for  myself  do  not  feel  disposed  to  depart 
from  it. 

Parks,  B. — I  am  of  the  same  opinioi).  I  thought  at  first 
there'might  be  some  distinction  between  what  was  to  be  done 
by  the  parties  themselves  and  collateral  matters ;  but  on  look- 
ing to  tne  cases  cited,  I  am  satisfied  there  is  no  euch  distinc- 
tion. I  am  satisfied  that  the  cause  of  action  is  oil  that  there 
is  to  be  done,  whether  that  it  be  by  the  plaintiff  or  by  a  third 
person.  I  am  therefore  of  opibion  that  this  rule  ought  to  bv 
discharged. 

Alokbsom,  B. — I  am  of  the  same  opinion.  The  ^erv  ex- 
pression used  in- the  statute,  <' whole  cause  of  aotion/'  anows 
that  it  is  Composed  of  parts.  Well  thenr  in  this  caae  we  have 
some  part  of  the  cause  of  action  arising  within  the  jurisdiction 
of  this  Co.  C.  and  another  part  beyond  the  jurisdiction.  I 
therefore  think  that  it  cannot  be  contended  that  this  case 
comes  within  the  meaning  of  the  Act. 

Rule  discharged  with  the  costs  of  the  rule  only. 
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4«AW  SOCIETY  OF  UPPER  CANADA, 

(OsGOODE  Hall.) 

Easter  Term,  ^^h  Victoria,  18551 


Hufing  this  pres6ht  Term  the  iolfowlng  Gentlemen  were 
called  to  the  degree  of  Barrister-at-Law : 

On  Monday  the  Aih  of  June — Donald  Fraser  and  Jamks 
Foster  Boulton,  Esquires. 

Oir^uesday  tAe  lUth  of  June — ^JOhn  MACixnVALb,  W/lUai^ 
Flamaoam,  and  Anthony  LaCourse,  Esquires. 

On  Saturday  ike  16th  of  June — JoM  Va^calHam,  Esqtfire. 

On  Tuesday  the  12th  of  June,  in  this  Term,  the  followhig 
Gentlemen  wefe  admitted  info  this  Society  as  Meml>ers 
thereof,  and  entered  in  the  following  order  as  Students  of 
the  Law,  their  examinSCtidns  having  been  elassed  as 
follows,  viz: 

Junior  Ctaas. 

M^dsieurs  David  Ash  is  Sampson,  HenrV  O^Btttatf  J£ftiEt 
Mann^  Junior,  and  SAUUEii  Wal0. 

Onler^(f-7That  the  etAntination  fdf  ttdmission  shall,  tfufil 
further  6raer/t%  m  the  following  books  respectively,  that  is 
to  say — 
*.   ;•  ir  "ti'Por  the  Optime  Class  : 

lil^e  PlKBttissflB  of  Euripides,  the  first  twelve  books  of 
^  Hovncff's  ^liad,  Horace,  Sallust,  Euclid  or  Legendre's 
*  Geoihetrie,  Hind's  Algebra,  Snowball's  Trigonometry, 
Earhshaw's  Statics  and  Dynamics,  Herschell's  Astronomy, 
Paley's  Moial  Philosophy,  Locke's  Essay  on  the  Human 
Understanding,  Whateley's  Logic  and  Rhetoric,  and  such 
works  in  Ancient  and  Modem  History  and  Geography  as 
the  candidates  may  have  read. 

For  the  University  Class  : 

In  Homer,  first  book  of  Iliad,  Lucian  (Charon,  Life  or  Dream 
of  Lucian  and  Timon),  Odes  of  Hoi  ace,  in  Mathematics  or 
Metaphysics  at  the  option  of  the  candidate,  according  to 
the  following  courses  respectively  :  Mathematics,  (Euclid, 
1st,  2nd,  Srd,  4th,  and  6th  books,  or  Lesendre's  Geometric, 
.  Ist,  2nd,  3rd,  and  4th  books.  Hind's  Algebra  to  the  end  of 
.  8imaitaneoafl  Equations)  ;  Metaphysics — (Walker's  and 
Whateley's  Logic^  and  Locke's  Essay  on  the  Human 
Understanding) ;  Herschell's  Astronomy,  chapters  1,  3,  4, 
and  5 ;  and  such  works  iu  Ancient  and  Modem  Geography 
and  History  as  the  candidates  may  have  read. 

For  the  Senior  Class  : 

In  the  same  subjects  and  books  as  for  the  University  Class. 

For  the  Junior  Class : 

In  the  1st  and  3rd  books  of  the  Odes  of  Horace ;  Euclid^  Isi, 
2nd,  and  3rd  books,  or  Legendre,  1st  and  2nd  books ;  and 
such  works  in  Modem  History  and  (xeoeraphy  as  the  can- 
didates may  have  read :  and  that  this  Order  be  published 
every  Term,  with  the  admissions  of  such  Term. 

Ofdered — ^That  the  class  or  order  of  the  examination  passed 
by  each  candidate  for  admission  be  stated  in  his  certificate  of 
admission. 

Notice. — ^By  a  Rule  ot  Hilary  Term,  18th  Victoria,  students 
keeping  Term  are  henceforth  required  to  attend  a  course  of 
Lectures  to  be  delivered,  each  Term,  at  Osgoode  Hall,  and 
exhibit  to  the  Secretary  on  the  last  day  of  Term,  the  Lecturer's 
Certificate  of  such  attendance. 

Lecturer  next  Term — Adam  Wilson,  Esquire^  Q.C. 

Subject — The  Law  of  Landlord  and  Tenant. 

Hour  of  Lecture — From  9  o'clock  to  10  o'clock,  A.M. 

ROBERT  BALDWIN, 

Treasurer- 
Easter  Term,        > 
18th  Victoria,  1855.  J 


e««ii€ji|»€)ii9Ciice 


TV  the  Editor  of  the  ^^Laio  Journal.^' 
Sir, 

C.an  you  inform  .me  , how,  in  the. following  qase,  the  6th 
section  of  the  Division  Court  Act,  16  Vic.  ctu  177  would  apply. 

A;  the  master  of  a  schooner,,  engages  B.  as  a  handf  uom 
C.  to  D.  No  fixed  wag^s  agreed  on<  B.  performs  his  duties, 
a^d  on  their  arrival  at  D.  requests  payment.  This  A.  refuses. 
A.  is  9ot  a  foreign^er,  and  formerly  lived  at  some  place  in 
Canada,  but  has.  at  .this  (im^  no  place  of  resi4ence  on  land, 
living  enXirely.oh  ho^rd  his  vessel.  Under,  these  ciroum- 
staaces,  (he  amount  due  for  \fages  being  under.  £10,  can  B. 
sue  him  in  the  Division  Court  at  all  ?  If  so,  ahoiild  ,he  soe 
him  in  the  Division  Court  for  C.  or  for  D.  ?  That  is  tD  say — 
does  the  cause  of  action  arise  in  C.  or  in  D.  ? 


Yours  very  truly^ 


26th  jnner,  1855. 


^Itovticvsy 


[The  abo^e  quAestio)^  lihs  come  to  hand  at  so  late  a  perim^ 
that  We  have  nof  time,  in  this  number,  to  give  it  considen- 
tion — and  it  is  one  deserving  some  attention — but  we  insert 
it  as  likely  to  be  of  practical  utility,  and  shall  be  happy  if 
any  of  our  readers  can  furnish  us  with  any  direct  authority  on 
the  point.  We  would  for  the  present  refer  ^<  Rusticus'^  to  the 
case  in  England,  printed  in  this  very  number — Hernaman  v. 
Smith — which  touches  on  this  point  very  closely.  The 
difierence  between  the  ''cause"  of  action  and  the  ''  right"  of 
action  does  not  seem  very  clearly  defined — see  (he  remark  of 
Maule,  J.,  as  quotdd  from  Borthwick  et  al.  v,  Walton  et  al. 
In  our  next  number  we  will  refer  to  a  few  authorities  on  this 
point  which  came  under  our  own  notice  some  time  since,  bat 
which  at  present  we  cannot  readily  lay  our  hands  on.— £il.L./. 


APPOINTMENTS  TO  OFFICE,  &C. 

rsoistrar  of  surrogate  court. 

THOMAS  KEATING,  of  Gaelph,  Esquire,  to  be  Reeutrar  of  tbe  Sarrc^^ 
Court  of  ihe  County  of  Wellington,  iu  the  room  of  John  Kirkbnd,  Ksqutra, 
doceMcd.— [(jazetteU  ISih  Juue,  18fi6.] 

CLERK  OF  COUNTY  COURT. 

JAMES  HOUGH,  of  Guelph,  Enquire,  tn  be  Clerk  of  the  Coontjr  Court  of  the 
County  ot  Welliuftou,  in  place  of  Alfrod  A.  Bakar,  ^nnire,  re«igiitd,— 
[Gazetted  19th  May,  1866.] 

NOTARIES    PUBLIC    IN    U.C. 

WILT  JAM  HAMILTON  BURNS,  of  the  City  of  Tontntn,  Eaquira.  Barrialer 
and  Attoniey-at-LaM^,  and  JAMEK  COCKBURN,  of  the  town  or  Cobourg, 
Esquire,  Barrister-at-Ljiw,  to  be  Notarien  IHibtic  in  Upper  Canada.— fOas^ 
ctiedl9ih  May,  1866.] 

GEORGE  STEVENSON.  Esquire,  of  Port  Sarnia,  GenUeman,  to  be  a  Notary 
Public  in  Upper  Canada.— [Gazetted  2ud  June,  1856.] 

MANUEL  OVERFIELD  CRYSLER.  of  Dundas,  Esquire,  Attomey^t-lAw, 
to  be  a  Notary  Public  in  Upper  Canada.— (Gazetted  9lh  June,  1866.] 

CORONERS. 

JOHN  P.  ^VHEELAN,  of  Scarborough,  Etql,  to  be  Asaociale  Coroner  for  tha 
United  Counties  of  York  and  Peel. 

JOHN  WELUNGTON  ROSEBURGH,  ofDundas,  Esquire,  to  be  an  Asso- 
ciate Coroner  for  the  County  of  Wentworth. 

CHARLES  YOUNG,  of  the  Township  of  Staflord,  Esquire,  to  be  an  Asaeeiata 
Coroner  for  the  United  Counties  of  Lanark  and  Reofrew.— (GaaeUed  Iflh 
May,  1866.] 

I)R.  EGERTON  GRIFFIN,  to  be  an  Associate  Coranar  for  the  Covnty  of 
Brant.— (Gazetted  98th  May,  1866.] 

EDWARD  DANCY,  M.D.,  and  ELIJAH  ELI  DUNCOMBE,  M.l>.,  Eaqnrat^ 
to  he  Associate  Coroners  for  the  County  of  Elgin. 

JOHN  BARNHART,  the  younger,  Esquire,  M.D.,  to  be  an  Associate  Coroner 
for  the  United  Counties  of  York  and  Peel. 

JOHN  WANLE8S,  M.D.,  ANDREW  McKENZTE,  M.D.,  and  JOHN 
WKLLIS,  M.D.,  Esqiiires,  to  be  Coroners  for  the  City  of  London.— iGas- 
etted  l«ih  June,  186&J 
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J  tp.^4t^«/|a<&peat  aftei 


"  Sli'inld  any  of  l!io  Jury'gi)  wit  t'f  the  Court  on ' 
Icare,  it  mutt  be  in  <  liu^i;  of  tin-  HailifT,  or  some 
other  person  appointed  for  the  purpose  by  Ihe 
Court — who  IF"  sworn  to* take  charge  of  tliem.  ^The 
following  form  will  answer : 

Oaik  ofOjficcT  on  mlriag  willtone  or  more  ofJary. 

You  oliall  rellrc  with  suclt  Juruis  as  havo  Joavd  of  ab«eno« 

from  the  Court :  you  cliall  nut  Bjieak  lo  them  yourself  in  rels- 

to  ihLc  trial,  nor  sufler  aay  perBOtt  to  speak  lo  them;  Wid 

shnll  retur;i  ivilh  tlicm  without  delay  :  So  help  yoa  Gon: 


„  luiy  Tcl 

rdict,  an  oalh  to  the  folio- 
administered : 


.ving  effect  shnUd  te 


Yon  i=ha1l  kef  p  pverj- prrson  sworn  on  Ihis  Jury  in  rame 
ptivali;  anil  convenii'nt  pleci^,  vithonl  niBBljdnnk,  flraoT 
caiidlo  ;  you  shall  salTi^r  noiio  to  sjiuak  to  Ihcni,  neither 
8h;ill  you  epuak  to  thum  yotudoli  without  leave  of  the 
Court,  eici'pl  lo  i 
their  verdict  r  So 

When  the  Jun 
Clerk  calls  over  tl 
as  before,  and  lh€ 
upon  their  vcrdic 
noted,  the  Clerk  s 
your  verdict,  as  « 
the  Plaint^  Tai  I 
So  Bay  yon  alL" 

Wc  have  hilheito  beea  spegiijg  of  s  ^ry  c 
on  requisition  oTplt,  or  dft.,  tabeu  froor  Ihi!'  Af 
mcnt  Roll  and  suminoMed  before  tlic  day  of  hearn^. 
Under  the  I  Ith  sec.  of  the  D.  C.  E.  Act,  the  Jodgo 
may  cause  a  jury  to  be  returned  instanter^ — sbomd 
desire  to  take  their  opinion  upon  any  &ctM 
facta  controverted  in  the  sun.  In  such  case,  upon 
order  of  the  Judge,  a  jnry  of  five  persons  ;»rejc»if 
is  to  be  retuiued  inslanlly  by  the  Clerk,  to  liy  snch 
facte.  In  carrying  out  this  most  salutaiy  provision, 
CI  *-lc  ^Im^d  b"  i^irefr'  *>  se! '-'  fro—  '<.mongst 


:®si 


^i*i^SftT&liBSn«!tfifflj^('  orders  of  the 
.  B  n^2$ftS*9I^B<<9iCarc  should  be 
ftt^^.^H'H''ttiS"i8»S^^^'^'^'^*ors  and 

liJliW**"'""™''"""" 

li^Uvlljlt&^lHQlaim  the  same 
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iswmnti'iism' 


si"U!,Sa.gi.Ur_^\ve,hc  Q, 


ha>  I,'  aiiy- 
(lepatt  henci:  and 


If  niiy  one  cnn  civc  eviJoncu  t>u  behuirofour  Sovereign 
Lailf  ifip  Qneen,  when,  how,Tiiherc,  nml  by  what  meaiM 
Till,  came  to  his  death,  let  them  coma  forth  and  they  ehall 

be  heanl." 

On  the  appearance  of  enel)  witness,  the  Coroner 
in  tO'taI;c  do\\'n  Ills  name,  abode,  and  occupation^ 

.1  then  administer  ili:^  onlh  that  he  riiall  speak 
the  troth.    It  is  as  follows : — 

Oaih  if  ffiOu-sa. 
iJencc  whicli  jou  ehall  gi»e  lo  thi8  Inqnest,  on 
Ihc  behalf  of  onr  SoTercigm  Lti'ly  the  Queen,  touching  the 
death  of  n.ll.,  shall  be  thc'imib,  ihc  wholu  truth,  ami  nothing 

bill  the  irulli :  Sj  help  joii  Cod." 

If  it  shiill  huppen  lhnl  any  of  the  witnemes  are 
foicigne/fi,  the  Coroner  shall  appolul  an  interpreter 
to  translati!  the  evidence  to  the  Court  and  Jnry,  and 
'nii'iprci  ihe  oath  to  each  witness  before  same  is 
adtninistered. 


S^j^neFs  at  a  Court 
■    «  -e    —  "■-  — -'!^™*  1"  havii  been 


wol!  nnd  Inili 


Inily  intornro 
1  bdialf  of  01 


the  sereral  wit- 
c  reign  Lady  the 

Quoen,  luuuhing  iho  dt^illi  of  II.H.,  tho  oath  thatahali  be 
iLiJministuruil  to  Ilium,  and  also  ilii;  qacsiioiis  and  denlandB 
which  Bhnll  be  made  to  Itie  witnoBoes  by  the  Ctnut  oi  Jiiry, 
cnncemmgihemattoTsoltliisiiMiiiirj-,  anil  you  ahall  well  and 
l[L:ly  interpret  tht;  answers  which  the  witnesses  ehall  ihqre- 
unlo  give :  So  help  yon  Gon." 

Evidence  of  Medical  Praclitioncr.—Yn  oider  that 
the  Jury  may  have  the  most  perfect  evidence  of  a^ 
matters  ealciilalod  to  ihrow  light  upon  the  cansfe 
and  nature  of  ibc  death,  the  Stat,  of  13  b  li  Vio^ 
cli.  66,  sec.  5  authorises  the  Coroner  to  c 
the  medical  attendant  of  the  deceased — being  ^a 
legally  qualified  medical  practitioner"— or  U  de- 
eeased  had  no  medical  attendant  immediatelyalor 
bi'fore  his  death,  then  to  summon  "any  legally 
qualified  medieal  practitioncT,  being  at  the  time  in 
actual  practice  in  or  near  the  place  where  the  destb 
has  happened."  The  Coroner  also  has  poTfer  lo 
direct  a  post-mortem  examina1i(»i  of  the  deceased. 
Bnt  if  the  Coroner  h^^  good  reason  lo  believe  that 
llif  deeoased  eame   to  his-  death  by  improper  or 


L^mnst  nota 


ysochraedical 
ezaminatjoDf 
somnuoiing 
-  _  _':s^ii  Bppeat  to  the 
'^^  '^^l'^  at  his  or  her 
"^tisA  Sfi^a^v  legally  qualified 
.ts3  (jj  i^B  Coroner  to  issae 
-— •  lirtJ^J'^lo  annexed,  for 
'^'^^^'^9  witness  at  such 


—  •«i^  -Ijtl  "s-  .«i^  -2»  -jtl 
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ftat  if  any  pef8on  »h^l  State  upoA  ^^^  examination,   and    analysis,    100s.; 

that  m  Aisor  her  beuef  the  death  of  the  deceased  individual  V^«o*Vi^»  «rl»i,  ^iU.^^^    ^^i^^  ^^a  ^^^t^iJ^    «.*  i« 

was  caused  partly  or  entiiely  by  the  improper  or  negligent  together  with  mileage,  going  and  returning,  at  Is- 

treatment  of  any  medical  practitioner  or  other  person,  such  P^'  mile. 


medical  practitioner  or  other  person  shall  not  be  allowed  to 
assist  at  thejpoH^noritm  examination  of  the  deceased* 

1/  Jury  requite  further  Medical  Evidence.^— By 
the  sixth  section  of  the  same  Act  provision  is  made 
for  securing  the  attendance  of  another  medical 
practitioner,  when  the  majority  of  the  jury  think 
that  the  death  hos  not  been  satisfactorily  explained 
by  the  medical  practitioner  already  examined.  The 
jary  may  name  in  writing  to  the  Coroner  such  other 
•*leg£^lly  qualified  medical  practitioner"  as  they 
may  see  fit,  and  he  must  issue  his  order  for  the 
practiticmer^s  attendance.  Should  the  Coroner 
refuse  to  do  so,  he  becomes  liable  to  both  fine  and 
imprisonment 

VI*  And  be  it  enacted^  that  whenever  It  shall  appear  to  the 
majority  of  the  jurymen  sitting  at  any  Coroner's  inquest,  that 
the  cause  of  death  has  not  been  satisfactorily  explained  by  the 
evidence  of  the  medical  practitioner  or  other  witness  or  wit- 
hesses  who  may  be  examined  in  the  first  instance,  such 
majority  of  the  jurymen  are  hereby  authorized  and  empowered 
to  name  to  the  Coroner,  in  writing,  any  other  legally  qualified 
medical  practitioner  or  practitioners,  and  to  require  the 
Coroner  to  issue  his  order  in  the  form  hereinbeibre  mentioned, 
for  the  attendanoe  of  such  last  mentioned  medical  practitioner 
or  practitioners,  art  a  witness  or  witnesses,  and  for  the  per- 
formance, of  such  post-mortem  examination,  as  in  the  fifth 
section  of  this  Act  mentioned,  whether  such  examination  has 
been  before  performed  or  not;  and  if  the  Coroner,  having 
been  bo  required,  shall  refuse  to  issue  such  order,  he  shall  be 
darned  gaiky  of  a  misdemeanor,  and  shall  be  punishable  by 
m  fine  not  exceeding  Ten  Pounds,  or  by  imprisonment  not 
exceeding  one  month,  in  the  discretion  of  the  Court  trjring 
euch  offence,  or  by  both,  as  to  the  said  Court  shall  seem  fit. 

Sow  Stfutrnme^.— The  Statute  furnishes  a  form 
of  Order  (which  we  subjoin)  for  service  on  medical 
practitioners,  but  does  not  make  a  particular  mode 
6f  service  necessaiy.  The  eighth  section  speaks  of 
(he  order  being  "  personally  served"  "  or  left  at  his 
residence,"  but  we  would  suggest  "personal 
service"  as  the  safer  course,  if  ulterior  proceedings 
are  contemplated. 

.  Order  fat  Attendance. 
'    Cortmer^s  Inquest  at  ,  upon  the  body  of'"- 


By  virtue  of  this  my  order,  as  Coroner  for  ,  you  are 

required  to  appear  before  me  and  the  iury,  at  — ,  on  the 
^  day  of  ■  '■■■■,  at  ■  o'clock,  to  ^ve  evidence 

loaching  the  canse  of  the  death  of  ■■  "  '  (and  then  add  when 
ike  witness  is  required  to  make  or  assist  in  making  a  post- 
mortem examination)  and  make  or  assist  in  making  a  post- 
mortem exammnXion  of  the  body,  with  (or  without)  an  analysis, 
4m  the  ease  map  be)  and  report  thereon  at  the  said  inquest. 

(Signed) , 

Coroner. 

Remnmeraii&n  to  Medical  Witnesses. — The  medical 
practitioner  is  remunerated  for  his  loss  of  time, 
services  and  attendance,  according  to  the  scale  laid 
down  in  the  seventh  section  of  the  13  &  14  Vic.  ch. 
56,  viz. :  for  attendance,  25s. ;  for  attendance  and 
fost'-mortent  examination,  50s. ;  and  for  attendance. 


YIL  And  be  it  enacted,  that  where  any  legally  qualified 
medical  practitioner  has  attended  upon  a  Coroner's  mqneiti 
in  obedience  to  any  such  order  as  aforesaid  of  the  Coroner, 
the  said  practitioner  shall  receive  for  such  attendance,  if 
without  a  posl-mcrtem  examination,  one  pound  five  shillines  | 
if  widi  Si  post-mofiem  examination,  without  an  analysis  of  U» 
contents  of  the  stomach  or  intestines,  two  pounds  ten  shillings ; 
if  with  such  analysis,  five  pounds ;  togetner  with  the  sum  of 
one  shilling  per  mile  for  each  mile  he  shall  have  to  travel  in 
going  to  and  returning  from  such  inquest,  such  travel  to  be 
proved  by  his  own  oath  to  the  said  Coroner,  who  is  hereby 
authorized  and  empowered  to  administer  the  same  ;  and  the 
Coroner  is  hereby  reouired  and  commanded  to  make  his  order 
on  the  Treasurer  of  the  County  in  which  the  inquest  tdiall  bo 
holden,  in  favor  of  such  medical  practitioner  or  practitioners, 
for  the  payment  of  such  fees  or  remuneration,  and  such 
Treasurer  is  hereby  required  and  commanded  to  pay  the  sum 
of  money  mentioned  in  such  order  of  the  Coroner,  to  the 
medical  witness  therein  mentioned,  oat  ot  any  funds  he  may 
then  have  in  the  County  Treasury. 

Penalty  of  Non-Attendance. — Having  ^^n  ^erved 
with  the  Coroner's  order,  the  medical  witri&s  must 
attend  at  the  time  and  place  specified  therein ;  if 
not,  he  subjects  himself  to  a  forfeiture  o£  Ten 
Pounds.  The  eighth  section  of  thfVf'^M^^^  1^^ 
reierred  to  points  out  the  coarse  of /p9pce<^ai&g  to 
recover  same : — 

VIII.  And  be  it  enacted,  that  where  any  order  for  the 

attendance  of  any  medical  practitioner  as  aforesaid,  shall  have 

been  personally  served  upon  such  practitioner,  or  where  an^ 

such  order  not  personally  served  shall  have  been  received  by 

any  medical  practitioner  as  aforesaid,  or  left  at  his  residence^ 

in  sufiicient  time  for  him  to  have  obeyed  such  order,  and  in 

every  case  where  such  medical  practitioner  has  not  obeyed 

such  order,  he  shall  for  such  neglect  or  disobedience  foifeit 

the  sum  of  Ten  Pounds  upon  complaint  made  thereof  by  the 

Coroner  or  any  two  of  the  jury  holding  such  inquest,  lieforo 

any  two  Justices  of  the  Peace  of  the  County  where  the  inquest 

was  held,   or  the  County  where  such  medical  practitioner 

resides ;  and  s^ich  two  Justices  are  hereby  required,  upon 

such  complaint,  to  proceed  to  the  bearing  and  adjudication  of 

the  same  ;  and  if  such  medical  practitioner  shall  not  shew  to 

the  said  Justices  a  good  and  sufhcient  reason  for  not  havine 

obeyed  such  order,  to  enforce  the  said  penalty  by  distress  and 

sale  of  the  ofiender's  goods  as  they  are  empowered  to  proceed 

by  any  statute  for  the  summary  enforcement  of  any  penality 

or  forfeiture. 

(to  bx  contihdbd.) 


U.  C.  REPORTS. 


GENERA  U    LAW 


DiCKSNSoN  Fletcher  v.  IVIunicipalitt  of  Township  of 

Euphrasia. 

(RfportedhyC,  RcbmsoH^  ^Sai^,  JBarrisur'at'Lav;) 
iHttmdfncnt  in  favor  qf  Ctntncil  foUotcmg  the  direetiotu  of  the  Statute*. 

A  township  By-Law  was  quashed  as  to  so  much  ol  it  as  related  to  the  raising  a 
sum  of  money  to  defray  the  demafMU  of  the  County  Council  on  the  Manici- 
pality  of  ihe  Township,  ojid  b»  an  equivalent  to  the  Goveinment  ai'hool 
grant,  it  not  appearing  on  the  fare  c»f ji  that  it  was  directed  to  the  purpose  of 
meeting  a  defieiency,  nor  even  that  tnere  was  any. 

And  stmhle,  that  a  Township  Council  has  not  power  to  pass  a  hy-law  imposing 
a  rate  iii  aid  of  any  Coimty  fate. 
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U  does  not  appear  uecessary  ibat  a  township  by-law  «hould  >ct  forth  the 
cutimaTes  on  which  their  by-law  is  foiimlcd ;  and  the  Conn  will  JiUend  that 
proper  estimates  have  beeu  iiuulo»  in  the  abseucc  of  evidence  that  they  are 
wanting. 

Nor  that  the  by-law  shonld  state  that  the  rates  are  calculated  at  ao  moch  in  the 
poand  on  the  actual  value :  and  in  tlie  absence  of  anything  to  the  contrary 
the  Conrt  will  intend  that  the  Cooncil  has  foUowed  the  directions  of  the 
Statute. 

Cosens  obtained  a  Rule  in  Hilary  Term  calling  on  this 
municipality  to  shew  cause  why  the  by-law  of  7th  November, 
1854,  for  raising  £440  1 3s.  7d.  should  not  be  quashed  on  the 
following  grounds : 

Ist.  That  it  purports  to  raise  a  fax  for  county  purposes, 
which  is  within  the  province  of  the  County  Council,  and  is 
carried  into  effect  by  a  by-law  passed  by  that  body ;  the 
Township  Council  having  no  power  to  pass  such  a  by-law. 
He  referred  to  12  Vic.  ch.  81,  sec.  41,  sub-sec.  22;  and  to 
16  Vic.  ch.  82,  sees.  32,  33,  34,  and  39. 

If  the  township  had  such  a  power,  the  aaioe  sum  would 
be  levied  twice  over — 1st  under  county  rate,  16  Vic.  ch.  182, 
sees  34,  39 ;  2nd]y  under  township  rate,  sec.  39. 

The  township  by-law  could  not  be  founded  on  an  estimate, 
for  they  could  form  no  estimate  of  what  the  county  would 
require.     16  Vic.  ch.  182,  sec.  31. 

The  Township  Council  have  no  power  to  interfere  with  a 
Gounty  rate,  either  to  enforce  or  alter  it.  12  Vic.  ch.  81,  sees. 
29,  40 ;  and  16  Via.  ch.  182,  sees.  34,  42,  45,  54,  65,  69,  70, 
85 ;  14  &  15  Vic.  ch.  109,  sec.  36;  &  12  Vic.ch.  81,  sec.  177, 
179. 

2ndly.  They  have  no  power  to  pass  a  by-law  levying 
douide  the  amount  required  by  county  by-law  for  county 

Euriraees,  as  il  atppears  they  did  by  the  township  and  county 
y-Iaws  filed. 

drdiy.  They  had  no  power  to  levy  money  by  a  tax,  as  an 
equivalent  to  the  Government  school  granf. 

It  is  not  within  their  power.  13  &  14  Vic.  ch.  48,  sees. 
18,  20,  27,  as  amended  by  16  Vic.  ch.  185. 

This  rate,  also,  if  good,  should  be  levied  twice,  for  the 
same  reasons  as  in  preceding  objection. 

The  township  are  not  supposed  to  have  the  amount  of  the 
school  ffrant-  ofticially  before  them,  for  such  amount  is  to  be 
iertifiea  by  Chief  Superintendent  of  Schools  to  County  Coancil 
through  Cofmty  Clew. 

4ihly.  Thaf  the  by-law  sa  far  as  it  relates  to  rates  for  fown- 
»hip'  parposes,  should  set  forth  the  estimate  of  the  bvms 
required  Tor  the  tdwnship  purposes. 

5thly.  That  the  by-law  should  state  the  assessed  value  of 
the  property  of  the  township,  and  whether  the  rates  for 
raising  the  sum  reauired  by  the  estimates  were  made  on  the 
actual  or  yearly  value  of  ttie  property.  16  Vic.  ch.  182,  sec. 
31. 

In  re.  Hawkins  v.  Municipal  Council  of  Huron*  Perth  and 
Bruce  ;  2  C.  P.  Rep.  U3,  per  Sullivan,  J.-~12  Vic.  ch.  81, 
sec.  31 ;  14  &  15  Vic.  ch.  109,  sec.  55 ;  16  Vic.  ch.  182,  sec. 
31. 

He  filed  the  afHdavit  of  complaint  verifying  the  copy  of  the 
by-law,  together  with  a  copy  (properly  verified)  ot  by-law 
No.  8  of  the  County  Council  of  Grey,  passed  3rd  June,  1854 ; 
also  a  copy  (properly  verified)  of  another  by-law  of  the  County 
Council,  of  22nd  June,  185-1. 

The  by-law  moved  against  recited  the  necessity  of  raising 
X313  13s.  Id.  to  defray  the  demands  of  the  County  Council 
on  the  township,  at  the  rate  of  2d.  5-6  in  the  pound  on  all 
rateable  property  in  the  township,  and  of  raising  as  an  equi- 
valent for  the  Government  school  grant  the  sum  of  £17,  at 
the  rate  of  l-6th  of  a  penny  in  the  pound  ;  and  of  raising 
£110  10s.  6d.,  to  defray  the  expenses  of  the  township  at  the 
rate  of  one  penny  in  the  pound,  and  enacts  that  there  be 
levied  £440  13s.  7d.  fur  the  aforesaid  purposes,  stating  each 
of  them,  with  the  sum  required  for  eacn,  the  last  being  stated 


thai»:  <'to  meet  and  deftay  the  expenses  of  the  different 
township  officers  and  other  miscellaneous  charges  connected 
with  this  municipality." 

The  enacting  clause  did  not  say  on  what  property  the  nM 
is  to  be  imposed,  nor  does  the  oy-law  refer  to  or  state  an 
estimate  of  the  expenses,  shewing  the  appropriation  of  thtf 
£110  10s.  6d. 

The  by-law  of  the  County  Council,  No.  8,  directed  the 
raising  of  £2356  168.  4id.  by  a  uniform  rate  of  IJd.  in  the 
pound  on  the  whole  rateable  property  m  the  connty,  as  shewn 
Dv  the  revised  assessment  of  the  townships  forming  the  County 
of  (vrey,  and  states  each  township,  the  value  of  rateable  pro- 
perty therein,  and  the  amount  of  the  rate  imposed,  stating 
Euphrasia  £25,000— £156  7s.  7d. 

The  other  by-law  of  the  Comity  Council,  No.  7,  enacted 
that  the  following  sums  be  assessed  as  an  e(|uivalent  to  the 
(xovemment  grant  in  aid  of  common  schools  in  the  respective 
townships,  naming  them  all,  aad  among  them,  Enphnisui 
£17. 

In  Easter  Term,  Hagarty,  Q.C.^  shewed  cause. 

He  urged  that  this  municipality  had  no  general  fund,  out 
of  which  to  pay  deficiencies — that  the  County  Council  by- 
laws would  not  produce  the  sums  named,  because  much  land 
m  Euphrasia  belonged  to  non-residents,  and  the  rates  on 
their  lands  could  not  be  immediately  collected,  and  conse- 
quently, that  there  must  be  a  deficiency,  which  the  township 
had  to  pay;  and  having  no  geueral  purpose  funcL  being 
comparatively  a  new  and  poor  township,  thinly  settled  as  feU 
the  money,  if  not  raised  by  them  by  some  by-law  to  meet 
the  deficiency,  misht  be,  under  the  stringent  provisions  of 
the  Statute,  raised,  almost  at  once,  by  a  sale  of  township 
property.  He  urged  the  Court  to  point  out  what  course  the 
Statute  permitted  or  directed  under  such  ciroumstances,  if 
this  by-law  was  in  that  respect  illegal.  He  defended  il 
against  the  4th  and  5th  objections. 

Cited  13  &  14  Vic.  ch.  64,  sched.  A.  sec.  172;  16  Vic.  eh. 
182,  sees.  31,  33,  69,  85  ;  13  &  14  Vic.  ch.  48,  sec.  27;  IS 
Vic.  ch.  185,  sec.  22;  2  Cora.  Pleas,  U.  C.  Kep.  89,  332) 
10,  U.  C.  Q.  B.  93. 

Dkapxii,  J.  delivered  the  judgment  of  the  Cenrt. 

We  are  of  opinion  that  so  much  of  this  by-law  as  relates  Uf 
the  raising  £313  ISs.  Id.  to  defray  the  demandbof  the  County 
Council,  and  to  the  nising  of  £ll  as  an  equivalent  for  tber 
Government  school  grant,  must  be  auashed.  The  Slat  see. 
of  16  Vie.  cfi.  182,  authorises  the  County  CoaneH  te  piw 
by-laws  to  raise  monies  for  county  purposes,  and  tfie  Tewa^ 
snip  Council  for  township  purposes ;  and  as  tolhe  ei}Bivalenl 
for  the  school  grant,  the  13  &  14  Vic.  ch.  48,  see.  27,  ejcprenlv 
makes  it  the  duty  of  the  County  Council  to  cause  to  Be leviecf, 
each  year,  upon  the  several  townships  of  each  county,  snoh 
sums  of  nioney  as  shall  at  least  be  equal,  dear  of  all  chaives 
of  collection,  to  the  amount  of  scEool  money  apportionea  to 
the  several  townships  out  of  the  Government  grant. 

To  raise  monies  for  these  same  purposes  to  the  full  amount 
in  one  case,  and  to  double  the  amount  in  the  other,  is,  on  the 
face  of  it,  beyoud  the  power  of  tlie  Township  Council,  for  it 
Is  exercising  a  power  not  only  not  conferred  upon  them^  but 
expressly  conferred  on  another  municipal  corporation. 

The  only  argument  offered  to  justify  this  eourse  was,  thai 
the  Township  Council  had  ascertained,  that  owing  to  the 
large  proportion  of  lands  held  by  non-residents,  a  sum  very 
far  short  of  tliat  imposed  by  the  county  by-law,  would  be 
collected  by  the  collector  upon  tho  roll :  that  a  considerable 
deficiency  would  remain  to  be  made  tip,  which  the  township 
treasurer  would  have  no  funds  to  meet ;  and  therefore  such  a 
by-law  was  necessary  to  supply  those  funds,  and  to  prevent 
a  warrant  being  issued  by  the  treasurer  of  the  county,  under 
16  Vic.  ch.  182,  sec.  85. 

For  the  purpos9s  of  this  argument;  we  will  assume  tha 
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object  and  inientions  of  the  Township  Council  to  be  what  are 
stated,  and  that  the  facts  on  which  they  rely  as  requiring 
them  to  take  this  course,  exist,  thousfh,  if  our  decision  had 
to  rest  ufwn  any  such  ground,  it  would  have  been  indispens- 
iible  that  all  those  facts  should  be  established  before  us.  But 
we  think  assuming  every  thing  suggested,  that  will  not 
sustain  the  by-law  which  is  not  on  the  face  of  it,  directed  to 
the  purpose  of  meeting  a  deficiency,  does  not  even  suggest 
any,  if  that  would  enable  the  Township  Council  to  raise 
money  by  by-law  expressly  to  raeel  it ;  and  even  then,  it 
Would  seem  premature,  for  all  that  is  shewn. 

For  myself,  I  may  add,  that  on  examining  the  Statute,  I 
think  its  provisions  have  been  very  carefully  framed  to  obviate 
the  diihculties  suggested  by  Mr.  Hagarty. 

The  thirty-first  section,  in  directing  e  -timates  to  be  made 
of  all  sums  required,  directs  the  municipality  to  make  "  due 
allowances  in  such  estimate  for  the  cost  of  collection,  and  the 
abatements  and  losses  which  may  occur  in  the  collection  of 
the  tax,  and  for  taxes  on  non-residenta*  lands  which  may 
not  be  cdlected,^^ 

Under  the  33rd  sec.  the  County  Council  are  required,  in 
apportioning  the  county  rates  on  the  different  townships,  &c., 
to  make  the  rateable  properly  returned  in  the  assessment  rolls 
of  such  township,  &c.,  for  the  next  preceding  financial  year, 
the  basis  of  such  apportionment,  so  that  they  have  before 
them  the  same  information  that  the  Township  Council  have, 
through  the  assessment  rolls,  to  enable  them  to  make  the 
dlowances  stated  in  the  31st  sec.  in  framing  their  estimates, 
and  we  must,  I  think,  presume  they  have  done  so. 

Then,  further  to  prevent  diflficulties,  the  County  Council 
are  by  sec.  70  enabled  to  issue  debentures  payable  within 
eight  years,  on  the  credit  of  the  non-resident  land  fund,  so 
as,  in  effect,  to  have  the  money  in  hand  before  payment  of 
the  taxes  due  on  such  lands  can  be  enforced  under  the  55th 
sec.  of  the  Act,  while  the  72nd  sec.  makes  provision  for  each 
separate  township,  &c.,  getting  its  rateable  proportion  of  the 
non-resident  lana  fund,  when  it  is  paid  into  the  hands  of  the 
County  Treasurer. 

Looking  at  these  various  provisions,  I  am  not  yet  prepared 
to  assert  me  power  of  the  Township  Councils  to  pass  a  by-law 
of  their  own>  imposing  a  mte  in  ala  of  any  county  rate,  though 
as  it  is  not  necessary  for  the  purposes  oi  the  case,  I  do  not 
dow  pronounce  any  positive  opinion. 

I  do  not  see  any  force  in  the  other  objection  urged  to  the 
by-law.  We  are  not  to  assume  that  the  Township  Council 
hare  not  proper  estimates  on  which  their  by-law  is  founded  ; 
and  in  a  by-law  like  the  present,  the  Statnte  does  not  make 
it  indispensable  that  they  should  be  recited. 

This  is  not  a  by-law  for  creating  a  debtor  contracting  a 
loan,  and  therefore  not  within  the  provision  of  14  &  15  Vic. 
eh.  109,  sec.  4 ;  and  we  might,  I  think,  hold  that  the  men- 
tioning a  specific  sum  as  to  bo  raised  for  specific  purposes, 
might  be  treated  as  the  setting  forth  an  estimate  that  such 
sum  was  required  for  those  purposes. 

Nor  do  I  see  any  force  in  the  5th  objection.  The  31st  sec. 
declares  that  in  counties  and  townships  the  several  rates  shall 
be  calculated  at  so  much  in  the  pound  upon  the  actual  value, 
and  in  cities,  towns,  and  villages,  upon  the  yearly  value. 

We  ought  to  intend  that  the  Township  Council  has  obeyed 
this  direction,  nothing  to  the  contrary  being  in  any  way 
shewn. 


Thomas  B.  White  v.  Municipality  of  Collingwood. 

{Reported  bjf  C.  Robinstmj  Esg.^  Barrister'^eU-Law.) 

This  was  a  similar  application  by  Cosens  to  quash  a  by-law 
passed  in  the  6th  September,  1854. 

The  objections  taken  were : — 

Ist.  That  the  Council  had  no  authority  to  pass  a  by-law 
raising  a  tax  for  county  purposes. 


2nd.  That  the  rate  fixed  is  for  county  and  township  par-> 
poses  in  th-e  aggregatty  the  cue  not  being  distinguished  from 
the  other. 

3rd.  That  there  are  no  estimates  of  the  necessary  tovmship 
expenses  set  forth  in  the  by-law ;  no  sum  fixed  in  the  pouid 
as  a  necessary  rate,  the  actual  assessed  value  of  property  in 
the  township  not  mentioned ;  no  purposes  mentioned  suffi- 
ciently specific  to  shew  for  what  purposes  the  rate  of  3d.  in 
the  pound  is  needed. 

4th.  That  the  rate  is  enormous. 

The  Rule  nisi  was  served  on  the  Reeve  and  Township 
Clerk  early  in  March  last. 

The  duly  certified  copy  of  the  by-law  was  put  in  as  follows : 
"By-law,  &c.,  (the  tile)  Be  it  enacted  by  the  municipal 
council  in  council  assembled,  That  the  sum  of  three  pence 
to  the  pound  be  levied  and  raised  on  all  rateable  property  to 
raise  the  sum  of  £375,  to  defray  all  expenses  on  the  township 
for  the  current  year,  county  and  township  included,  and  a 
portion  of  said  sum  to  be  laid  out  on  the  repairs  of  roads  and 
bridges  as  the  council  thinks  most  wanted,  and  if  any  balance 
remain  to  be  handed  over  to  the  credit  X)f  the  township  for  the 
ensuing  year." 

A  duly  certified  copy  of  a  by-law,  numbered  8,  of  the  county 
council,  passed  23ra  June,  1854,  in  which  the  township  of 
Collingwood  is  rated  at  the  sum  of  £153  2s.  6d.  for  county 
purposes,  for  the  year  1854,  was  also  put  in. 

No  one  appeared  to  oppose  this  Rule. 

Draper,  J. — In  my  opinion  this  by-law  must  be  quashed 
altogether.  As  to  the  part  imposing  rates  for  county  purposes^ 
it  is  bad  for  the  reason  given  in  tne  preceding  case.  And 
then,  this  by-law  afibrds  no  means  for  telling  how  much 
the  rate  of  3d-  in  the  pound  must  be  reduced  in  order  to  raise 
that  portion  of  the  £375  which  the  township  council  had  au- 
thority to  impose.  There  are  also  other  apparent  objections 
to  this  by-law,  which  it  is  not  Necessary  to  advert  to  for  the 
purpose  of  sustaining  our  judgment. 

By-law  quashed. 


TuK  Chief  Supcriktendcnt  or  Schools,  Appkllamt,  iv  rs 
John  A.  Kbliy  v.  Charles  Hedges  et  al. 

VMtUr  13  &  14  FSe.  eA.  48^$choUtruUee»aftmMhonzed  to  levy  a  mufm  fA««»wlfat 

offk  fchool-kotue  m  thtir  $eetkm. 

Appeal  from  the  Division  Court  ol  the  County  of  Brant. 

This  was  an  action  of  trespass  brought  for  seizing  and 
selling  tYio  plaintiff's  cow.  It  was  admitted  that  the  cow  in 
question  vv«B  seized  and  sold  under  a  warrant  of  the  defend- 
ant's, as  school  trustees  of  Union  Section  No.  20  in  Burford 
and  No.  13  in  Windliam,  to  levy  a  rate  imposed  by  the  trustees 
for  the  purpose  of  building  a  school-house  in  said  section. 

The  only  question  to  be  decided  was,  whether  the  Common 
School  Act  of  1850,  13  &  14  Vic.  ch.  48,  authorizes  school 
trustees  to  levy  a  rate  to  build  the  section  school-house. 

The  following  is  the  judgment  delivered  in  the  court  below : 

Jones,  J. — ^The  only  clause  of  the  Act  which  shews  for 
what  purposes  the  trustees  may  levy  a  rate  is  the  7th  clause 
of  the  12th  section.  It  is  there  enacted  that  it  shall  be  the 
duty  of  the  trustees  <<  to  provide  for  the  salaries  of  the  teachers, 
ana  all  other  expenses  of  the  school,  in  such  manner  as  may 
be  desired  by  a  majority  of  the  iVeeholders  or  householders  at 
the  annual  school  meeting,  and  to  employ  all  lawful  meanpj 
as  provided  for  by  this  Act,  to  collect  the  sum  or  sums  required 
for  such  salaries  and  other  expenses*^' 

The  9th  clause  of  the  same  section  then  goes  on  to  shew 
how  the  trustees  are  to  collect  the  '<  sums  ^required  for  such 
salaries  and  other  expenses,"  as  follows :  ^*  To  apply  to  the 
Municipality  of  the  towmihip,  or  employ  their  own  lawful, 
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authority,  as  they  may  jud^e  oxijedient,  for  the  raising  and 
collecting  ail  awns  authorized  in  the  manner  hereinbefore 
provided  to  be  collected  from  the  freeholders  of  such  section 
Dyrate,"  &c. 

By  these  clauses  it  will  be  observed  that  the  purposes  for 
which  the  trustees  are  authoiized  to  levy  a  rate  <<are  to  pro- 
ride  for  the  teacher's  salary  and  tbe  other  expenses  of  the 
school."  I  take  it  that  the  word  "  expenses"  nere,  in  con- 
nection with  the  "  salary,"  means  the  necessary  yearly  outlay 
incidental  to  carrying  on  the  school,  and  that  it  does  not  apply 
to  the  original  cost  of  purchasing  the  site  and  erecting  the 
school-house.  It  will  be  seen  by  reference  to  the  Ist  daust 
OJ  <Ae  \^h  sediony  where  Township  Councils  are  empowered 
fo  levy  money  for  school  purposes,  that  the  power  conferred 
is  much  fuller  than  that  given  to  trustees  by  the  7th  clause  of 
the  V2th  section.  It  enacts  that  they  (the  township  councils) 
shall  have  power  to  levy  the  required  sum  by  assessment 
upon  the  taxable  property  in  any  school  section  "  for  the 
purchase  of  a  school  site,  the  erection,  &c.,  of  a  school-house,'^ 
and,  in  addition,  gives  them  power  to  levy  money  for  all  the 
purposes  that  the  trustees  could  under  the  1 2th  section.  There 
seems  to  be  that  distinction  between  the  power  conferred  on 
Township  Councils  and  that  given  to  trustees,  that  the  latter 
are  not  authorized  to  levy  a  rate  to  purchase  a  school  site,  nor, 
as  I  think,  for  the  reasons  stated,  to  erect  a  school-house. 

It  will  be  observed  that  by  the  Supplementary  School  Act 
of  1853,  16  Vic.  ch.  185,  sec.  6,  the  power  here  contended 
for  is  expressly  given  to  school  trustees.  It  enacts  "  That  the 
trastees  of  each  school  section  shall  have  the  same  authority 
to  assess  and  collect  school  rates,  for  the  purpose  oi purchas- 
ing school  sites  and  the  erection  of  schoot-hauses,  as  they  are 
now  invested  wiih  by  law  to  collect  rates  for  other  school 
purposes.^^ 

llie  Legislature,  who  should  be  the  best  interpreter  of  their 
own  acts,  clearly  did  not  consider  that  the  statute  of  1850 
^ve  trustees  tms  power,  else  why  the  necessity  for  this 
enactment  ? 

It  is  agreed  that  the  word  <<  building,"  which  occurs  in  the 
4th  clause  of  the  12th  section,  implies  an  authority  to  the 
trustees  to  levy  a  rate  to  erect  a  school-house.  I  thmk  this 
exprassimi  has  refbrence  merely  to  the  trustees  superintending 
the  buildinc  of  the  school-house  and  expending  the  money 
^herefor,  which  they  would  require  to  do,  though  the  rate 
were  levied  by  [the  Township  Council.  I  am  therefore  of 
opinion  that,  under  the  Act  of  1850,  school  trustees  had  no 
power  to  levy  a  rate  for  the  erection  of  a  school-house,  but 
DWt  they  should  have  ap|>lied  to  the  Township  Councils,  as 
prorided  by  the  18th  section  of  that  Act. 

The  Chief  Superintendent  appealed  from  ihiiTJiftlgment 
under  the  16  Vic.  ch.  185,  sec.  24. 

George  Duggan  for  the  appeal ;  Fan  Norman  contra. 

The  Statutes  and  sections  referred  to  are  cited  in  the 
judgment 

RoBiKSON,  C.  J. — ^I  cannot  say  that  I  am  quite  satisfied 
whether  Uie  Legislature  did  not  mean  by  the  Statute  13  &  14 
Vic.  ch.  48  to  give  to  school  trustees  the  power  to  raise  and 
ooUect  the  rates  that  might  be  required  for  building  a  new 
school^house  in  their  division. 

If  I  con£u[ied  myself  to  the  consideration  of  what  is  to  be 
found  in  that  Act  without  looking  to  an v  provision  made  before 
or  afterwards  upon  that  point,  I  should  have  a  strong  impres- 
sion that  Mr.  Jones's  view  of  the  question,  which  is  clearly 
^ated  and  precisely  expressed,  is  the  sound  one;  but  in 
tracing  this  subject  through  the  three  Acts  (12  Vic.  ch.  83, 
13  &  14  Vic.  ch.  48,  and  16  Vic.  ch.  185),  I  find  it  no  easy 
matter  to  form  an  opinion.  Upon  the  first  of  these  statutes, 
now  no  longer  in  force,  there  could  be  no  room  for  doubt ;  for 
by  the  30th  clause  of  that  Act  it  was  provided  in  express 
terms,  tiiat  no  rate  should  be  levied  for  the  building  of  a 


school-house  otherwise  than  by  a  by-law  of  the  Mttnicipat 
Council  of  the  township,  &c.,  in  which  the  section  might  be ; 
and  it  required  that  auy  such  rate  should  be  sanction^  by  ft 
majority  of  the  landholders  and  householders ;  and  this 
restriction  was  inserted  as  a  qualification  of  the  former  part 
of  the  same  clause,  bv  which  the  tmstees  were  empowered 
to  do  whatever  might  oe  expedient  with  regard  to  building^ 
repairing,  &o.,  the  school-house  of  their  section. 

The  inserting  such  a  proviso  affords  stron?  ground  forargu^ 
ment  that  the  Legislature  assumed  that  wimout  the  proviso 
the  power  they  had  given  in  the  beginning  of  the  clause  woukl 
have  extended  to  the  raising  and  collecting  moxiies  to^ defray 
the  expense  of  building  the  school-house* 

Then,  in  1850,  the  Legislature,  after  some  experience  oi 
the  measure,  repeal  this  statute  of  1849,  and  pass  a  new  Act 
providing  for  the  whole  subject  of  common  schools*  And 
when  we  find  them  in  this  case  empowering  the  trustees^ 
almost  in  the  very  words  of  the  former  Act.  to  do  whatever 
they  might  judge  expedient  for  building  scnool«'hoU8es,  and 
at  the  same  time  dropping  the  proviso  which  had  before 
restrained  them  from  raising  monies  for  the  purpose,  one  can 
hardly  resist  the  conclusion  that  they  did  mean  by  the  new 
Act  to  allow  the  trustees  to  impose  and  collect  the  necessary 
rate. 

Yet,  as  I  have  already  said,  if  I  were  to  place  a  construction 
upon  the  Act  of  1850,  looking  at  its  provisions  alone,  I  think 
I  should  draw  from  the  4th,  7th,  8th  &  9th  sub-sections  of  the 
12th  section  the  same  conclusions  that  the  learned  judge  of 
the  Division  Court  has  formed  upon  them.  Looking  at  the 
13  &  14  Vic.  in  connection  with  the  former  Statute  which  they 
were  repealing,  I  should  be  inclined  to  think  that  the  Legis- 
lature aid  intend  by  it  to  give  the  trustees  the  power  in 
question,  though  they  left  their  meaning  obscure. 

But  the  last  Act  of  the  three  increases  the  difHculty ;  for  by 
the  6th  section  of  that  Act  (16  Vio.  ch.  185)  the  Legislature^ 
by  express  words,  gave  to  the  school  trastees  power  to  assesa 
and  collect  rates  for  the  erection  of  school-houses,  imd  they 
give  it  in  such  terms  as  they  would  naturally  use  if  they  wera 
conferring  a  new  power ;  for  they  jMovide  <'  that  they  ^U 
have  the  same  authority  to  collect  those  rates  as  they  are  mnffp 
or  may  be  invested  with  by  law  to  assess  and  collect  rates  foe. 
other  school  purposes."  Any  one  must  understand  that  the 
Legislature,  when  they  used  these  words,  were  undar  the 
impression  that  they  were  giving  power  to  trustees  which 
they  had  not  before. 

The  clause  is  not  in  the  language  of  a  declaratory  law  j  il 
rather  implies  a  consciousness  mat  there  was  a  restcicUoa 
which  it  was  expedient  to  remove. 

Still,  looking  at  all  that  has  been  done,  and  the  footing  on 
which  the  matter  is  now  put,  we  think  the  authority  of  the 
trustees  to  impose  the  rate  under  the  school  law  of  1850  may 
be  vindicated.  The  words  in  the  4th  sub-section  of  the  12tn 
clause  of  the  13  &  14  Vic.  ch.  48—"  to  do  whatever  they  may 
judge  expedient  with  regard  to  the  building,  repairing,  &c,, 
the  section  school-house" — are  very  comprehensive  certainly, 
and,  when  coupled  with  the  other  powers  given  to  them, 
might  not  unreasonably  be  held  to  convey  power  to  impose  a 
rate  for  building,  as  well  as  for  the  other  school  purposes 
mentioned  in  the  7lh  sub-section  ;  thougU  it  might  be  objected 
that  the  enumeration  of  inferior  objects,  without  giving  speci- 
fically a  power  to  raise  a  rate  for  this,  creates  a  dimoulty ; 
and  further,  that  a  power  to  any  public  body  to  raise  mono]^ 
should  be  given  in  express  terms,  rather  than  be  held  to  be 
included  under  a  general  authority  to  do  whatever  may  be 
thought  expedient.  But  the  fact  that  the  Legislature,  by  the 
statute  of  1849,  seems  to  have  looked  upon  these  words  as 
conveying  the  right  to  impose  a  rate,  unless  they  had 
restrained  their  meaning,  as  they  did  in  that  statute,  coupled 
with  the  fact  that  in  1850  they^used  the  comprehensive  words 
and  dropped  the  restrictive,  and  in  1853  gave  the  power  to 
raise  the  rate  in  express  words,  which  we  may  regard  as  done 
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by  way  of  removing  all  doubts  merely — ^there  considerations, 
I  repeat,  incline  us  to  confirm  the  construction  which  we  find 
has  been  hitherto  put  upon  the  Act,  and  so  avoid  difficulty  and 
confusion. 

Burns,  J. — ^The  question  seems  to  me  to  turn  upon  the 
meaning  and  effect  to  be  given  to  the  4th  and  7th  sub-sections 
df  section  12  of  13  &  14  Vic.  ch.  48.  The  4th  sub-section 
gives  the  trustees  power  in  direct  words  to  do  whatever  they 
may  deem  expedient  with  regard  to  the  building  the  section 
flchooi-house.  Of  course  they  cannot  build  it  without  the 
means.  Who,  or  what  power,  then,  is  authorized  to  raise 
the  means  ?  It  is  said  that  because  16  Vic.  ch.  185,  sec.  6, 
gave  the  trustees  the  express  power  to  assess  and  collect 
school  rates  for  the  purpose  of  building  school-l^ouses,  there- 
fore it  must  be  inferred  that  ihey  had  no  such  newer  before. 
The  argument  is  entitled  to  great  weight,  if  there  were  no 
other  acts  or  language  of  the  Legislature  to  guide  us  in  deter- 
mining the  matter.  When  we  turn  to  the  3rd  sub-section  of 
section  30  of  12  Vic.  ch.  83,  which  Act  was  repealed  b)r  13 
&  14  Vic.  ch.  48,  we  find  the  same  language  used  as  to  build- 
fa^  school-houses ;  but  there  is  a  proviso  Uiat  no  rate  for  the 
building  of  a  school-house,  or  purchasing  a  site  for  the  school- 
houscx  shall  be  levied  otherwise  than  under  a  by-law  of  the 
Municipal  Council.  This  3rd  sub-section  is  divided  in  the 
Act  13  &  14  Vic.  ch.  48  between  sub-section  4  of  the  12th 
section  and  the  1st  sub-section  of  section  18.  In  the  Statute 
pf  1849  the  power  of  the  trustees  is  limited  by  the  proviso  ; 
but  in  the  Statute  of  1850  no  limitation  is  attached  to  the  power 
of  the  trustees,  but  what  was  formerly  a  limitation  upon  them 
is  given  to  the  Municipal  Council,  to  be  exercised  upon  the 
desire  of  the  trustees.  The  removal  of  the  limitatien  argues 
Very  forcibly  that  the  trustees  may  build  without  asking  the 
Municipal  Council  for  the  fimds,  provided  the  other  parts  of 
the  Act  will  enable  them,  from  their  own  power  and  authority, 
io  levy  the  means.  Now  when  we  look  at  the  5th  sub-section 
of  the  30th  section  of  12  Vic.  ch.  83  we  see  that  all  the  trustees 
could  levy  on  their  own  authority  was  the  rate-bill,  which 
was  to  be  the  amount  the  respective  parties  were  liable  for  for 
Instruction,  for  firewood,  or  for  any  charge  necessarily  incurred 
by  such  attendance.  The  7th  sub-section  of  section  12  of  13 
k,  H  Vic.  ch.  48  enabled  trustees  to  provide  for  the  salaries  of 
teachers  and  all  other  expenses  of  the  school.    It  will  not  be 

Iiretended  but  that  this  authority  would  enable  the  trustees  to 
evyfofr  the  rent  of  a  school-house  if  they  were  obliged  to 
rent,  and  which  they  have  authority  to  do  under  the  same  4th 
sub-section.  If  they  may  do  so  to  pay  the  rent  of  a  school- 
house,  if  there  be  no  suitable  one,  or  to  pay  the  rent  of  a 
second  school-house,  if  it  be  required,  I  cannot  understand 
yrhy  they  may  not  also  do  so  to  build  one.  The  one  seems  to 
me  to  come  under  the  denomination  of  expenses  of  the  school 
as  much  as  the  other.  This,  I  think,  would  be  the  construc- 
iion  of  13  &  14  Vic.  ch.  48,  if  it  stood  by  itself  upon  the 
repealed  law. 

Then  it  only  remains  to  say  what  effect  the  provision  con- 
tained in  16  Vic.  ch.  185 has.  Now  we  see  by  the  sixth  section 
that  the  Legislature  were  conferring  upon  the  trustees  the 
same  powers  which  formerly  were  vested  in  the  Municipal 
Council,  and  the  trustees  were  acquiring  a  power  in  respect 
of  school  sites  which  was  altogether  new  to  them,  and  in  that 
power  is  also  contained  the  other.  I  think  it  more  reasonable 
to  hold  that  the -Legislature,  in  the  last  Act,  included  the 
power  to  the  trustees  to  levy  rates  to  build  school-houses  ea: 
abundanti  than  to  reject  the  power  to  levy  those  rates  from 
the  former  Act,  and  yet  say,  as  we  must,  that  an  express 

Eower  was  given  to  them  by  the  former  Act  to  build  scnool- 
ouses. 

For  these  reasons  I  think  the  judgment  of  the  judge  of  the 
Division  Court  should  bo  reversed. 


DftAPJU,  J.  concurred. 


Judgment  for  the  appellant. 


In  Re  The  Municipalitt  of  the  Towhship  op  Augusta  anb 
The  Municipal  Council  op  the  United  Counties  op 
Leeds  and  Grenville. 

13  Vie.  ek.  ei^Mandamms  to  M.  C.to  make  nod, 

StmUe.  that  under  the  fscU  of  this  caae  there  was  dearlsr  a^utf  inenmbeiit  tm 
the  Municipal  Coancil,  aiider  12  Vic.  ch.  81,  sec.  87,  to  make  the  road  wUek 
they  were  desired  to  moke. 

The  Qnartf  hovrarer.  granted  only  a  mandaraiu  nisi,  in  order  thai  anf  gaefllioa 
raised  apon  the  return  might  be  disposed  of  formally. 

Connor,  Q-C,y  obtained  a  rule  on  defendants  to  shew  cause 
why  a  mandamus  should  not  be  issued  to  them,  commanding 
them  forthwith  to  plank,  gravel,  or  macadamize  the  road 
assumed  by  them  between  the  village  of  Maitland  and  North 
Augusta  in  the  said  township  ot  Augusta,  being  part  of  the 
road  known  as  the  County  Toll  Road  from  Memckville  to 
Maitland,  in  the  said  united  counties. 

This  rule  was  obtained  upon  an  affidavit  of  the  Reeve  of 
the  township  of  Au^sta,  in  which  he  stated  thai  by  a  by-law 
of  the  united  counties  of  Leeds  and  Grenville,  made  on  the 
3l6t  of  January,  1850,  it  was  enacted  that  debentures  for 
£16,000  should  be  divided  equally  into  four  parts,  and  one- 
fourth  applied  in  making  a  macadamized,  plank,  or  giavel 
road  from  Merrickville  to  Maitland,  in  the  county  of  Grenville.; 
and  commissioners  were  appointed  for  making  the  road,  of 
whom  he  was  one :  that  the  commissioners  under  the  by-law 
expended  the  money  so  appropriated  in  making  that  part  of 
the  road  which  lies  between  Merrickville  and  Bellamy's 
Mills,  in  North  Augusta,  which  for  some  time  had  been 
macadamized  and  gravelled,  and  used  as  a  count3fttoIl  road, 
and  tolls  taken  thereon :  that  all  the  means  at  the  disposal  of 
the  commissioners  were  expended  in  making  that  portion  of 
the  roatl :  that  in  another  by-law  of  the  County  Council,  made 
on  the  7th  of  December,  1853,  it  was  recited  that  the  com- 
missioners of  the  county  toll  road  from  Merrickville  to  Mait- 
land had  caused  the  part  of  the  road  between  North  Augusta 
and  Maitland  to  be  surveyed  and  reported  to  the  Coimcil^ 
which  survey  and  report  were  set  out,  and  the  br-law  enacted 
that  the  part  of  the  said  road  so  laid  out  shall  be  assumed^ 
established^  and  opened  as  a  county  road  for  public  use^ 
subject  to  the  payment  of  such  tolls  and  the  ODservaaoe  of 
sucn  rules  and  regulations  as  are  therein  mentioned :  and  the 
reeve  further  swore  that  the  portion  of  the  road  described  and 
repof ted  upon  as  aforesaid,  and  so  assumed  as  a  eoonty  roa4» 
was  wholly  within  the  township  of  Augusta :  that  neither 
before  nor  since  this  by-law  was  passed  had  any  portion  df 
the  road  between  Bellamy's  Mills  in  North  Aueusta  and 
Maitland  been  macadamised,  planked,  or  sravelled,  but  the 
Municipal  Council  of  Leeds  and  Grenville  had  negleoled  audi 
refused  to  make  the  same,  or  to  expend  any  money  thereoiu 

It  was  shewn  by  by-laws  produced,  that  the  statements  of 
the  reeve  in  regard  to  the  acts  of  the  County  Council  were 
correct,  and  that  on  the  14th  of  October,  1853,  a  draft  of  a 
by-law  providing  for  the  completion  of  the  road  in  question 
was  proposed  in  the  Council  and  passed  through  committee^ 
and  tiirtner  proceedings  on  it  deferred  till  the  24th  of  January 
following^,  being  directed  to  be  published  in  the  meantime, 
for  the  information  of  the  ratepayers ;  and  notice  was  also 
published  of  the  day  appointeu  tor  further  considering  this 
proposed  by-law,  accordmg  to  the  statute  14  &  16  Vic.  ch. 
109,  sec.  16:  that  upon  tne  day  appointed  for  proceeding 
farther  upon  the  said  proposed  by-law  it  was  taken  up  in  the 
Counter  Council,  and  rejected  by  a  vote  of  the  majority  of  the 
Council. 

It  was  sworn  by  the  reeve  that  he  had,  at  the  several 
sessions  of  the  Council,  called  upon  them  on  behalf  of  th0 
township  of  Augusta  to  make  provision  for  completing  this 
road^  but  that  they  had  refused  to  do  so,  and  had  not  done  it. 

On  the  29th  of  January,  1853,  the  County  Council  passed  ft 
by-law  appropriating  all  tolls  levied  and  collected  on  each  of 
the  four  county  toll  roads  authorised  to  bo  constructed  under 
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tho  by-Jaw8  referred  to,  to  be  applied  by  the  commissioners 
of  each  of  the  said  roads  to  the  purpose  of  completing  them 
retpeetivelyy  and  enacting  that  any  by-law  makmg  any  other 
disposition  of  the  tolls  should  be  repealed.  • 

Hdgarty,  Q.C,  supported  the  rule ;  Vankoughnet,  Q.C., 
oootra. 

BoBiNsoNy  C.  J.y  delivered  the  judgment  of  the  Court. 

We  do  not  at  present  see  that  there  is  not  a  duty  plainly 
incumbent  upon  the  united  counties  of  Leeds  and  (^renville, 
under  the  statute  12  Vic.  ch.  81,  sec.  37,  to  make  the  road 
which  they  are  desired  to  make.  It  may  be  that  by  reason  of 
there  having  been  a  railway  lately  constructed  in  that  section 
of  the  county  the  prospect  of  a  remunerating  revenue  from 
such  a  road  may  have  become  impaired ;  but  that  has  not 
been  set  up  as  a  reason,  nor  could,  as  we  suppose,  be  accepted 
as  a  valid  one.  Neither  is  it  shewn  that  for  want  of  funds,  or 
the  legal  authority  to  raise  them,  a  compliance  with  the  statute 
is  impossible. 

If  the  defendants  should  appear  to  be  without  any  legal 
excuse  for  not  proceeding  with  the  road,  then  the  case  would 
be  one  of  a  duty  imposed  by  Act  of  Parliament  remaining 
unperformed.  And  if  there  should  appear  to  be  nothiiisr 
unreasonable  in  insisting  upon  performance^  why  should  it 
not  be  enforced  ? 

It  could  only  be  on  account  of  some  difficulty  in  extending 
the  remedy  by  mandamus  to  a  municipal  body,  and  in  ren- 
dering it  effectual.  At  present  we  do  not  see  that  there  is 
auch  difficulty  when  there  appears  to  be  no  other  remedy. 
But  we  think  it  clearly  proper  that  we  should  award  only  a 
mandamus  nisi  at  present,  in  order  that  any  question  of  law 
or  fact  that  may  be  raised  upon  the  return  may  be  disposed  of 
formally  and  subject  to  revision. 


In  Re  Township  Cl£RK  or  Euphrasia. 

{Stporttd  bp  GF.  iEo6iMoii,  E$g.t  Avrittfr-ol-Law.) 


A  MMiiiduniit  lo  a  clerk  of  a  municipality  to  furnish  a  copy  of  a  by->law  w 
refused,  vrhere  it  did  not  appear  that  the  demand  was  accompanied  by  aii 
oflcrofhttfeet 

CoMfur  moved  for  a  mandamn^  absolute  in  the  first  instance, 
eommandinff  the  town-clerk  to  give  to  Dickenson  Fletchers  a 
properly  authenticated  copy  of  a  certain  by-law. 

Drapkr,  J. — The  proof  of  the  existence  of  such  a  by-law  is 
not  very  distinct ;  and  though  there  is  an  affidavit  of  a  demand 
of  a  certified  cony  of  a  by-law  passed  on  or  about  the  7th  of 
November  last,  for  raising  the  taxes  of  said  municipality  for 
the  year  1854,  and  of  the  clerk's  refusal,  it  is  not  shewn  that 
there  was  any  tender  or  ofier  to  pay  the  clerk  his  fees.  The 
12  Vic.  ch.  81,  sec.  155,  makes  it  the  duty  of  the  clerk,  upon 
such  application  as  is  stated,  "and  upon  payment  of  his  fee 
therefor,"  within  a  reasonable  time,  to  furnish  a  copy. 
Without  this  is  done,  we  thiuk  we  ought  not  to  order  the 
clerk  to  deliver  a  copy. 


Cum  MINOS  et  al.  v,  Morgan. 

Ckattd  martgage~-'Ilffeet  qf^  on  timber  tncuU  after  execution. 

The  plaintiff's  held  a  chattel  mortgage  from  one  C.  of  700  pieces  of  timber, 
"  together  with  whatever  quantity  of  squared  tim1>er  the  said  party  of  the 
first  part  may  manufacture  during  the  remainder  of  the  season.*'  The  limber 
made  after  the  execution  of  this  mortgage  >va2>  marked  as  it  wa.s  g^ot  out  with 
the  plaintifl's  mark,  but  remained  in  (J.'s  possession,  and  was  seized  there 
by  tne  defendant,  an  execution  creditor. 

Jidd,  that  the  plaintifis  could  not  recover  for  it  mider  their  mortgage. 

Intcrpleader  Issue. — It  was  admitted  that  the  plaintiffs 
were  entitled  to  700  pieces  of  timber  under  a  bill  oi  salt)  by 
way  of  mortgage  from  one  Jacob  Jea  Cook  to  them,  dated  the 
18th  of  February,  1853,  in  consideration  of  £400  advanced 
and  to  be&dvanced  to  him.    The  contest  between  the  parties 


was  in  respect  of  a  quantity  of  timber  got  out  by  the  said 
Cook,  and  said  to  be  delivered  to  the  said  plaintiffs  beyond 
the  quantity  mentioned.  The  mortirage  was  of  these  700 
pieces,  <<  together  with  whatever  fuither  quantity  of  squared 
timber  the  said  party  of  the  first  part  may  manufacture  during 
the  remainder  oi*  the  season." 

The  defendant  was  an  execution  creditor  of  Cook,  the  JF*u 
Fa,  having  been  delivered  to  the  Sheriff  on  the  20th  of  June. 
1853. 

At  the  trial,  befoie  McLeatty  /.,  at  the  last  spnng  assizes 
held  at  Belleville,  it  appeared  that  Cook  got  out  upwards  870 
pieces  of  timber,  700  pieces'  of  which  were  delivered  in 
February,  1853,  the  residue  in  the  spring.  The  timber  was 
marked  ^vith  the  plaintiffs'  mark  as  it  was  got  out,  and  Cook 
considered  it  as  delivered.  The  arrangement  between  the 
plaintiffs  and  Cook  was,  that  Cook  should  take  the  timber  to 
Quebec,  whc^e  the  plaintiffs  were  to  sell  it  and  account  for 
the  proceeds.  The  plaintiffs  might  take  the  timber  out  of  the 
possession  of  C('uk  at  any  time,  and  sell  when  and  where 
they  pleased.  The  timber,  thoush  marked  with  the  plaintifb' 
mark,  remained  in  the  possession  of  Cook  afterwards  just  in 
it  did  previously,  and  the  plaintiffs  were  no  otherwise  in 
possession  than  by  the  marking  it  with  their  mark.  The 
timber  was  seized  in  the  possession  of  Cook,  but  the  defendant 
did  not  deny  the  plaintin's  right  to  700  pieces  which  were 
mentioned  in  the  mortgage. 

A  verdict  was  taken  for  the  plaintifis,  subject  to  the  opinion 
of  the  court  whether  the  plaintifiscould  recover  for  the  timber 
not  included  in  the  mortgage. 

Draper,  J.— Looking  at  all  the  circumstances  of  the  oaie^ 
it  appears  to  me  clear  tnat  the  plaintiffs  had  no  right  to  any 
part  of  the  timber  made  by  Cook,  whether  made  upon  the 
18th  of  February,  1853,  the  date  of  the  assignment,  or  sobse- 
Guently,  except  as  mortr^ees.  There  is  no  evidence  to  shew 
that  any  part  of  it  was  tneirs  absolutely^  or  that  it  was  made 
for  them  as  their  sole  property. 

Their  right  to  the  700  pieces  which  were  msde  at  the  date 
of  the  assignment  is  not  questioned  by  the  defendant.  The 
questions  that  arise  seem  therefore  to  be,  whether  the  cubser 
quently-made  timber  became  subject  as  it  was  made  and 
marked  to  the  provisions  of  the  deed  oi  assignment,  which 
was  by  way  of  mortgage,  so  as  to  protect  it  for  the  plainti&' 
benefit  against  execution  creditors ;  or  if  not  (assuming  the 
evidence  and  the  facts  to  establish  a  parole  assignment  by 
way  of  mortgage),  whether  a  parol  mortgage  of  this  subse- 
quently-made timber  couid  be  valid  against  such  creditors. 

We  must  look  at  our  statutes  12  Vic.  ch.  74,  and  13  Vic. 
eh.  62,  by  the  first  of  which  every  mortgage  or  conveyance 
intended  to  operate  as  a  mortgage  of  sroods  and  chattels,  made 
after  the  passing  thereof,  which  shall  not  be  accompanied  by 
an  immediate  delivery  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  mortgaged,  shall 
be  absolutely  void  as  against  the  creditors  cf  the  mortgagor, 
and  as  against  subsequent  purchasers  and  mortgagees  in  ^od 
faith,  unless  the  mortgage  or  conveyance,  or  a  true  copy 
thereof,  together  with  an  affidavit  of  the  witness  thereto  of  tne 
due  execution  of  the  mortgage  or  conveyance,  shall  be  filed 
as  thereinafter  directed.  And  the  second  statute  amends  the 
first  section  above  quoted  by  adding  to  the  end  thereof— And 
that  every  sale  of  ^ods  and  chattels  which  shall  not  be 
accompanied  by  an  immediate  delivery  and  followed  by  an 
actual  and  continued  change  of  possession  of  the  goods  and 
chattels  sold,  shall  be  in  toritingy  and  such  writing  shall  be 
a  conveyance  under  the  provisions  of  the  for  act. 

Notwithstanding  the  expression  in  the  last  Act  as  to  con* 
veyances,  that  they  "  shall  be  in  writing,"  and  the  omission 
thereof  in  the  first  Act  as  to  mortgages  and  conveyances 
intended  to  operate  as  mortgages  of  goods  and  chattels,  it 
appears  to  me  impossible  to  hold  that  a  mortgage  of  ohattels 
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made  by  parol  only,  nnaccompanied  by  change  of  possession, 
can  be  enectaal  as  against  creditors ;  for  being  by  parol  only, 
Yieither  the  orii^inal  mortgage  nor  yet  a  copy  of  it  could  be 
registered,  and  to  hold  that  because  registration  was  in  fact 
imjtosMle,  therefore  it  became  unnecessary,  and  that  such  a 
mortgage  would  be  valid  without  it,  would  be  contrary  to  the 
plain  meaning  of  the  legislature,  and  would  afford  a  method 
of  evading  the  provisions  of  a  most  salutary  act,  intended  to 
prevent  frauds.  I  should  be  more  inclined  to  construe  the 
word  "copy"  as  including  a  statement  in  writing  of  a  mort- 
gage made  by  parol,  which  mij^ht  be  verified  by  the  affidavit 
of  a  wituess,  as  the  term  "  8tU)scribing^^  witness  is  not  used, 
than  to  conclude  thai  a  parol  mortgage  unaccompanied  by 
change  of  possession  could  be  effectual  against  creuitors  not- 
withstanding the  act — See  Ausman  v,  Armstrong  (11  U.  C. 
IL498.) 

That  a  grant  of  goods  which  are  not  in  existence,  or  which 
do  not,  belong  to  the  grantor  at  the  time  of  executing  the 
deed,  is  void  unless  the  grantor  ratify  the  grant  by  some  act 
done  by  him  with  that  view  after  ne  harl  acquired  the  pro- 
perty therein,  is  established  by  the  case  of  Lunn  v.  Thornton 
(1  C.  B.  379)  and  in  Short  v.  Ruttan  (12  U.  C.  Q.  B.  79-84) 
the  Chief  Justice  used  the  following  language :  "  As  a  general 
pinciple  we  lake  it  to  be  clear  that  an  assignment  of  personal 
property,  whetb' .  absolute  or  by  way  of  mortgage,  can  only 
operate  upon  sucli'  property  as  was  in  existence,  and  as  the 
Bssignee  nad  an  interest  in,  at  the  time  of  executing  the  as- 
eignment." 

The  whole  ter.o;  of  the  deed  in  the  present  case  shews  that 
the  only  interest  the  plaintifis  were  intended  to  take  wsls  as 
mortgagees.  It  was  only  on  default  that  they  were  entitled 
to  possession,  and  it  is  consistent  with  its  express  language 
thiit  if  there  should  be  no  default  the  mortgagor  should  not 
be  put  out  of  possession.  As  to  the  700  pieces  of  timber  in 
existence  when  the  deed  was  executed  no  question  arises ; 
all  turns,  so  far  as  the  plaintiAs'  claim  is  concerned,  on  the 
werdfl  ''together  with  whatever  further  quantity  of  squared 
timber  the  said  {uirty  of  the  first  part"  (the  mortgagor)  '^may 
Bumofocture  daring  the  remainder  of  the  season,''  and  en  the' 
additional  facts  that  the  subsequently-manufactared  timber 
sd  with  the  plamtiflb'  nark  aA  tt  was  made,  which 


marked 
the  mortgagor  treated  as  a  delivery  to  the  plaintiiSs,  and 
which,  as  between  him  and  the  plaintiffs,  probabi^p'  would  be 
aufllciecit  to  give  the  latter  a  lien  upon  it  till  their  debt  was 
satisfied,  or  a  right  to  take  it  into  their  own  actual  possession 
on  default  by  the  mortgagor. 

Btit  here  the  question  arises  between  the  mortgagee  and 
a  judgment  creditor  of  the  mortgagor,  as  regaros  property 
which  cannot  pass  by  the  deed,  because  not  in  existence  at 
its  date ;  and  because,  though  there  was  an  act  done  (viz.  the 
marking)  by  the  grantor  with  intent  to  ratify  the  grant,  and 
althougn  the  act  coupled  with  the  preceding  agreement  might 
constitute  a  mortgage  by  parol,  yet  there  has  been  no  actual 
and  continued  change  of  possession,  nor  any  registration  of 
any  mortgage,  written  or  parol,  whioh  could  affect  the  subse- 
qnently-*made  timber. 

In  our  opinion,  the  postea  musf  be  delivered  to  the  de- 
fendant. 

'  As  to  the  case  of  Dunning  r.  Gordon  (4  U.C.R.  450)  cited 
in  the  argument,  it  is  enough  to  observe  that  the  statutes  above 
referred  to  were  not  otherwise  distinguishable. 

Judgment  for  defendant  (a) 


Reg.  XX.  rbl.  Blatsdell  v.  Rochester. 

CdmteiUd  ehtthmSummoHS  vtsued  fry  Jvdge  of  the  C,  C— Necessity  <^  fiUng 
poftnwitk  2),  C.  C. -"Affidavit  ami  ncogfUxanet, 

A  Connty  Judge  U9ued  his  fiat  for  a  quo  loormulo,  and  the  papers  remained 
Mrith  him,  bm  were  kanded  to  the  defendant's  solicitor,  berore  the  return 

■         '  III —    I      « 

(a)  In  this  case  also,  Mr.  Justice  Draper  said  that  he  had  confurrcd  with  the 

Chief  Ju<itice,  who  concurred  in  ihc  juaemcntnow  riven. 
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day,  ftir  pernval.    HM  sufficient,  and  that  it  was  not  necessary  that  they 
should  have  been  filed  with  the  Deputy  Clerk  of  the  Crowa  before  the  sum- 
mons  issued. 
Semhte^  that  the  relator's  attorney  may  act  as  commissioner  to  take  the  recog- 
nizance and  afiidavit. 

The  Judge  of  the  county  court  for  the  county  of  Carleton 
granted  his  fiat  for  a  writ  of  summons  in  this  case,  under  the 
16  Vic.  ch.  181,  sec.  27,  and  he  made  the  writ  returnable  at 
his  own  chambers  on  a  specified  day.  The  statement  of  the 
relator  with  his  affidavit,  and  the  recognizance  with  the  affi- 
davit of  justification,  were  all  left  with  the  learned  judge,  antl 
his  fiat  was  taken  to  the  office  of  the  Deputy  Clerk  of  the 
Crown  and  left  there,  and  that  officer  issueil  the  writ.  Before 
the  return  of  it  the  defendant's  solicitor  obtained  a  perusal 
of  all  the  papers  from  the  judge,  and  before  or  perhaps  on 
the  return  day  the  relator's  solicitor  and  the  defendant  and 
his  solicitor  appeared  before  the  judge,  and  on  the  defendant's 
part  the  following  objections  were  taken  as  a  ground  for 
setting  aside  the  proceedings. 

1st.  That  the  reco^izance  does  not  appear  to  have  been 
taken  at  a  place  withm  the  authority  of  tne  commissioner. 

2nd.  That  the  papers  were  not  filed  in  the  court  of  Queen's 
Bench  according  to  the  notice,  which  stated  that  they  were 
filed  <'in  thb  court,"  according  to  the  form  given  by  the 
rules. 

3rd.  That  the  name  of  the  relator  to  the  afifidavit  verifying 
his  statement  is  obliterateil,  and  no  certificaie  explaining  the 
fact. 

4th.  That  some  of  the  papers  are  net  according  to  the 
form  prescribed  by  the  rules. 

5th.  That  the  recognizance  and  afiidavit  are  irregular, 
being  taken  by  the  commissioner,  who  was  ailso  attorney  for 
the  relator. 

The  learned  jadge  declined  to  give  way  to  any  of  these 
objections. 

On  a  subsequeirt  day  tlie  parties  again  appeared,  and  the 
papers  ihtn  were  all  daly  filed  with  Uie  Deputy  Clerk  of  the 
Crown.  The  defendant  declined  to  answer,  admitting  that 
his  name  was  not  on  any  of  the  collector's  rolls  for  the  proper 
amouat,  whereupon  the  learned  judge  gave  judgment  againat 
him. 

The  papers  having  all  been  returned  here,  Ecdes  moved 
for  a  rule  niH  to  set  aside  the  judgment  and  proceedings, 
relyiog  on  the  second  and  fifth  objections  above  noted* 

Drafxr,  J.,  delivered  the  judgment  of  the  «eurt. 

As  to  the  second  objection,  there  was  no  rule  infringed  by 
the  absence  of  a  formal  filing  of  the  papers  in  the  deputy 
clerk's  ofifice  before  the  writ  of  summons  issued.  The  papers 
remained  with  the  judge  who  granted  the  summons,  and  the 
defendant  sustained  no  prejudice  by  this,  for  it  appears  his 
solicitor  saw  them  and  had  full  opporunity  to  examine  them 
before  the  writ  was  returnable. 

And  as  to  the  fifth  objection,  the  proceeding  is  analogous 
to  the  suin^  out  of  a  writ  of  capias  on  an  affidavit  taken  before 
the  commissioner,  who  afterwards  acts  as  the  plaintiff^s 
attorney  in  suing  ont  the  writ.  These  objections  were  in  the 
discjetion  of  the  learned  judge,  who  had  the  best  opportunity 
of  jnaging  whether  the  case  was  such  as  to  render  it  proper 
to  give  any  weight  to  it.  It  cannot  be  said  that  any  positive 
rule  of  law  or  oi  practice  governed  the  point,  and  we  see  no 
reason  whatever  to  suppose  that  any  injustice  has  been  done 
by  the  decision. 

Even  if  we  doubted  the  strict  regularity  of  the  proceeding 
objected  to,  on  the  ground  of  the  commissioner  being  also  the 
attorney,  we  should  be  slow  to  interfere  unless  a  very  strong 
necessity  lor  so  doing  was  made  out.  But  in  this  case  the 
defendant  raises  nothing  but  technical  objections ;  when  they 
are  overruled  he  declines  making  a  defence,  and  admits  he 
cannot  deny  the  truth  of  the  alleged  want  of  qualification 
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which  is  objected  to  his  election.  On  the  merits  we  see 
no  reason  to  interlere  with  the  iudgment,  and  that  being  so, 
we  should  be  establishing  a  oad  preoedent  if  we  were  to 
encourage  appeals  in  cases  of  this  description  upon  mere 
questions  of  formal  practice,  and  upon  merely  technical 
objections  should  set  aside  a  judgment  well  founded  on  the 
real  merits  of  the  case. 

Rule  refund. 


HsNRY  Smith  v.  Patrick  Booney. 

Appeal— CowUp  Comt'-'Praetiei. 

A  County  Coort  Jadge  arranged  with  the  bar  of  his  county  "  to  trantart  all 
term  business  in  vacation,*'  and  acihig  under  such  arrangements  set  aside 
a  verdict  and  judgment  after  the  term  succeeding  the  assizes  in  which  the 
Verdict  was  rendered. 

An  appeal  from  his-decision  was  allowed  with  coate,  such  arrangement  being 
contrary  to  the  express  wonb  of  the  statute. 

Appeal  from  the  county  court  of  the  county  of  Perth. 
This  was  an  action  of  replevin,  tried  at  the  last  November 
sitting,  when  a  verdict  was  found  for  the  defendant. 

On  the  fourth  of  December  following  (the  first  day  of  the 
county  court  term)  a  notice  was  served  on  Mr.  E.  F.  Ryer- 
son,  agent  for  defendant's  attorney,  that  a  motion  would  be 
made  to  set  aside  the  verdict,  "  to-morrow,  on  the  return 
of  Charles  Robintsonf  Judge  of  this  Honourable  Court,  or  so 
soon  thereai'ter  as  counsel  can  be  heard ;"  and  this  notice, 
with  affidavit  of  service,  was  tiled  on  the  following  day  with 
the  clerk  of  the  court.  The  judge  not  having  returned  on  the 
IGth  of  Deceoiber  judgment  was  signed,  and  on  the  18th  a 
notice  was  served  on  Mr.  Ryerson  apprising  him  that  on  the 
return  of  the  judge  a  motion  would  be  made  to  set  aside  the 
judgment,  and  on  the  20th  of  December  a  summons  was  ob- 
tained, on  which  an  order  was  made  on  the  5th  of  January  to 
set  aside  the  judgment. 

On  the  20th  a  rule  nisi  was  also  issued  for  a  new  trial, 
which  was  afterwards  made  absolute. 

m 

Mr.  Ryerson  stated  in  his  affidavit  filed  in  opposing  these 
applications,  that  he  had  no  authority  in  this  cause  to  bind 
the  defendant's  attorney,  or  make  any  arrangement  or  terms 
whatever  for  him,  and  tnat  his  duties  were  confined  to  trans- 
mitting, serving,  and  filing  papers  in  this  cause. 

The  learned  judge,  in  transmitting  the  papers,  reported 
that  the  verdict  was  perverse,  and  that  the  order  to  set  aside 
the  judgment,  and  ^e  rule  for  a  new  trial,  were  made  in  va- 
cation, he  <<  having  made  an  arrangement  with  all  the  legal 
practitioners  in  the  county  of  Perth,  and  among  the  rest 
with  Mr.  Ryerson,  agent  for  the  defendant's  attorney,  to  trans- 
act all  term  business  in  said  court  in  vacation." 

The  defendant  appealed,  on  the  ground,  amongst  others, 
that  the  term  next  after  the  verdict  having  elapsed  without 
any  proceeding  taken  by  the  plaintiff  to  set  aside  the  verdict, 
such  verdict  could  not  aiterwards  be  set  aside. 

Leith  for  the  appeal. 

C.  Robinson  contm. 

8  Vic,  ch.  13^  sections  37,  42,  43,  were  referred  to. 

Draper,  J.,  delivered  the  judgment  of  the  court.  ^ 

We  are  of  opinion  that  it  is  impossible  to  sustain  the  pro- 
ceedings appealed  against. 

The  court  would  not  (unless,  perhaps,  under  some  extreme 
circumstances)  listen  to  a  party  applying  against  proceedings 
taken  in  a  cause  by  his  own  express  consent ;  as  where  a  par- 
ticular step  was  agreed  on,  or  a  particular  objection  was 
waived.  But  this  is  not  a  case  of  that  description.  The 
consent  spoken  of  does  not  appear  to  have  been  a  particular 
step  in  a  cause,  or  even  to  be  limited  to  a  particular  cause, 
bat  is  described  by  the  judge  in  his  return  as  an  arrangement 


made  ^*  with  all  the  legal  practitioners  in  the  county  of  Perth* 
and  among  others  with  Mr,  Rverson,  asent  for  the  defendant's 
attorney,  to  transact  all  term  business"  in  the  county  oomt  in 
vacation.  Except  for  this  statement  there  is  nothing  to  shew 
any  such  consent  or  arrangement.  It  does  not  appear  in  any 
affidavit  nor  is  the  summons  to  set  aside  the  verdict  on  the 
judgment  drawn. up  upon  any  such  affidavit,  nor  does  that 
summons  refer  to  anything  except  to  what  took  place  at  th« 
trial,  as  its  foundation. 

Then  it  amounts  to  this :  the  statute  fixes  a  term  for  the 
county  court,  and  enacts  that  no  motion  for  a  new  trial  or 
non-suit  sAott  be  entertained  after  the  rising  of  the  court  On 
the  second  day  of  the  term,  and  that  the  party  obtaining  a 
verdict  may  enter  his  judgment  on  the  third  day  of  the  next 
ensuing  term. 

The  judge  and  the  members  of  the  bar  of  the  county  comt 
enter  into  an  arrangement  to  disregard  the  statute  wholly,  and 
to  transact  term  business  in  vacation.  And  in  pursuance  oC 
such  arrangement  a  judgment  entered  regularly,  and  at  the 
time  authorized  by  tne  statute,  is  set  aside  in  vacation,  and  a 
motion  for  a  new  trial  is  entertained  and  a  new  trial  granted, 
not  only  after  the  second  day,  but  after  the  expiration  of  the 
term  next  after  tne  verdict  is  rendered.  Even  in  this  eourty 
whore  it  is  only  a  matter  of  practice  regulated  by  the  court 
itself,  and  not  fixed  by  express  legislation,  it  i*  only  under 
very  peculiar  circumstances  that  we  hear  a  motion  for  a  new 
trial  after  the  four  days.  In  the  present  case  we  think  the 
rule  for  a  new  trial  appealed  a^inst  was  beyond  the  authority 
of  the  court,  as  expressly  limited  by  thie  act,  and  that  there 
is  no  legal  ground  for  setting  aside  the  judgment  apparent 
on  the  paper  transmitted  to  us,  even  if  it  were  oompetent  to 
the  judge  to  exercise  such  a  power  in  vacation. 

The  appeal  must  therefore  be  allowed  with  costs,  and  the 
rules  lor  setting  aside  the  judgment  and  verdict  diaohaiged 
and  set  aside. 

Judgment  below  reversed. 


(In  the  Insolvent  Court  of  Essex  and  Lambton. — ^A.  Chewetty 

Judge.) 

In  Rb.  David  McCorkick. 

In  the  matter  of  thtf  Petition  of  David  McCormick*  4a 
insolvent  debtor,  who  ceased  doing  business  after  the  expira- 
tion»  (on  30th  May,  1649)  of  the  Baaknipt  Act^  7  Vic.  ch.  10, 
and  also  a  considerable  time  before  this  application»  appar* 
ently  without  intention  or  ability  of  resuming  such  busmeips. 
The  usual  notice  being  had,  the  Petition  and  Schedule  waa 
filed  and  verified  on  the  30th  May,  1853,  with  the  usual 
affidavits. 

No  opposition  being  then  made  to  the  petitioner's  oomiilg 
within  the  Insolvent  Act,  his  petition  stating  that  he  was  not 
a  trader  within  the  meaning  of  the  Statute  relating  to  bank- 
rupts, and  being  sworn  to  by  him,  the  Interim  order  was 
moved  for  and  granted,-— and  in  the  two  caaee  mentioned  m  the 
margin,*  notices  were  served  of  intention  to  move  for  disefaaige 
of  petitioner  from  custody  oi  Sheriff  on  2nd'Jnne^  and  oj^fwaed 
by  Mr.  (yConner  and  Mr.  Johnson  on  the  ground  that  petitioaer 
was  not  entitled  to  release  under  the  Insolvent  Act,  masmuch 
as  he  came  within  ^e  meaning  of  the  (expired  90th  May^ 
1849)  Bankrupt  Act ;  and  that  if  he  was  entitled  to  release 
under  the  Insolvent  Act,  then  there  was  culpable  negligence 
committed  in  contracting  the  debts. 

It  may  be  doubtful  if  the  Court  has  any  means,  under  the 
Act,  of  ascertaining  either  of  these  circumstances  at  this  stage 
of  the  proceedings,  the  Act  not  havine  in  any  way  provided 
clearly  how  it  was  to  be  ascertaiiiea>(«)  (thongli  greatly  to 

•  Parker  9,  McCormick.    McCrae  9.  McComiek.  ' 

(a)  See  obeervatioiia  on  Uie  Iiuolrent  Law,  Vol  I.  pnt  S,  U.  O.  JariM,  p.  SS^ 
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h6  desired,  for  obvious  reasons)  as  the  petitioner  seems  enti- 
tled lo  the  interim  order  on  complying  with  the  proyisions  of 
the  Instate ;  and  to  his  discharge  from  detention  afterwards, 
and  afteir  a  two  days'  notice.  They  seem  to  be  matters 
intended  to  be  inrestigated  on  the  application  for  the  final 
'brder,  and  in  the  meantime  h^  is  entitled  to  his  interim  order 
and  dischar^  from  custody,  on  application.  But  the  opposing 
parties,  hatine  no  evidence  or  amdavits  to  offer,  applied  for 
texamihation  of  petitioner  on  oath,  which,  whether  authorized 
dr  not  by  Statute,  was  had,  and  elicited  that  he  dealt  with  the 
tndiatis  in  1850^  down  id  June,  1851,  at  which  time  he 
flailed,  and  ceased  entirely,  without  intention  or  ability  to 
temuae  btxsindss ;  and  if  this  is  the  proper  time  and  course  to 
investi^te  the  point,  andtLe  Court  has  power  to  do  it  (which 
it  certamlr  ought  to  hare  now,  though  no  where  defined  in 
the  Act),  I  think  it  has  not  be^  shewn  that  the  petitioner  is 
now,  or  viras  at  the  time  of  his  commencing  proceedings  by 
iiotice  and  petition,  a  trader  within  the  meaning  of  the  late 
expired  Bankrupt  Act,  or  within  the  meranin^  of  any  Bankrapt 
Act  noi»  in  force,  so  as  to  deprive  him  of  the  benefit  of  the 
Insolvent  Act,  a  Vic.  ch.  48« 

tn  the  h&xt  y^kt  aflef  passing  of  Bankrupt  Act  7  Vic.  ch. 
10,  and  while  it  was  in  force,  the  Legislature  passed  the 
Insolvent  Act,  8  Vic.  ch.  48,  which  in  1st  seo.  describes  who 
may  haVe  to  benefit  of  it. 

Ist.  Any  person  not  being  a  trader  within  the  meaning  of 
thti  Bankruptcy  Act  now  in  jorce. 

2nd.  Or  not  having  been  auch  trader  before  the  passing  of 
that  Act.  9 

Brd.  Or  any  person  having  beein  a  trader  btfore  the  passing 
of  that  Act,  but  excluded  from  the  operation  thereof. 

4thi  Or  being  such  trader,  but  owing  debts  amounting  in 
thd  ivhoie  to  less  than  iElOO. 

Th»  petitiohet  conld  only  have  been  entitled  to  take  the 
bcihefit  df  the  Insolvent  Act,  as  coming  under  the  first  head, 
liamely>  "  aii  a.  person  not  being  a  /ro&r  within  the  meaning 
df  tfad  Bankruptcy  Act." 

,    «,Being"  a  trader  Jmports  two  thiiigs  or  stales. 

Ist.  The  occnpationy  employment,  or  trade,  which  a  person 


3nd.  The  time  of  bis  actually  exercising  that  occupation, 
trade  ot  employment. 

<^ot  btiitig?'  a  trader,  in  ordinary  language  imports,  that 
one  does  not  follow,  or  is  not  occupied  in  trade,  at  the  time 
in  question,  as  aii  eniployn^ent  or  business.  The  time  in 
question  was  When  proceedings  Were  oommenced  by  peti- 
UmBraa  imdvent^  in  April,  1853,  after  ceasing  to  trade  in 
1861,  iM  Jme,  not  when  he  contracted  the  debt,  in  1850. 
Within  the  meaning  of  the  Bankruptcy  Act  now  in  force 
iiiiports,*^within  the  meaning  of  an  Act,  in  existence  and 
«Vaikbld,'^not  within  the  meaning  of  an  Act  which  has  no 
longer  existence,  or  meaning. 

fieoB^ff^tndiwiAJttMi,  1861,  and  did  no  business  in 
ibyiay  or  Mtliing,  «o.,  ftom  that  time  to  the  present,  and 
wn  no  ksnget  trading  iti  the  words  of  the  Bankrupt  Act,  if 
te^DBtence  <it  eea^ed  Mh  Mliy,  1849).  But  it  had  expired ; 
hreoski  Aot  We9l  be  said  to  be  a  trader  within  the  meaning 
of  an  Act  not  in  existence.  It  is  contended  that  he  came 
Wilhm  the  meaning  of  the  then  expired  Bankruptcy  Act. 
CdQlcf  any  creditor  at  the  time  he  faild  and  ceased  trading, 
iil  ^ii4ei  1$51^  have  made  him  a  bankrupt  under  the  sum- 

^  iBg  clause  of  the  Bankruptcy  Act,  7  Vic.  ch.  10  ?  or 
^  Up  haye.made  himself  a  bankrupt,  by  filhig  his  Declar* 
of  IhsolVei&cy,  uxider  the  15th  sec.  of  the  same  ? 

jttttQiifiCtlirwoids  **n^^  is  fenoe^^  first  reforred  to  a  tiine 
whon  tb«  Aet  paaaed  is  1845,  yet  these  worde  should,  I  thinlc, 
be  coBitrued  so  as  to  continue  to  have  the  same  meaning,^ 


simply  if  the  words  <<in  foice"  without  the  word  <<  now"  had 
been  originally  placed  in  the  Insolvent  Act,  i.e.,  as  long  as 
in  force  and  unrepealed,  or  as  now  and  sHU  continuing  in 
force  during  the  existence  of  the  Insolvent  Act.  The  wordi 
'*  now  in  lorce,"  although  they  may  have  originally  been 
intended  to  mean  at  the  time  of  the  passing  of  this  Insolvent 
Act,  yet  has  another  and  more  important  meaning.  I  think 
it  means  also  in  force  at  the  time  when  the  insolvent  first  had 
capacity  and  was  under  the  necessity  of  availing  himself  of 
the  benefits  of  either  the  Bankrupt  or  Insolvent  Acts.  Il  the 
Bankrupt  Act  was  not  then  in  force,  but  had  expired,  he  could 
not  be  a  trader  within  it — nor  was  ne  actually  tradine  at  that 
time— see  IV  C.P.R.  477,  as  to  the  word  "  now"  holaing  and 
enjoying,  &c.,  in  the  G  W.R.W.,  4  Wm.  IV.  ch.  29,  revised  by 
8  Vic.  chi  36.    It  does  not  mean  persons  tfien  holding  at  the 

Eassing  of  the  Act,  but  means  persons  holding  for  tne  time 
emg.  Rankin  v.  6.W.R.W.,  and  11  M.  &  W.,  418;  11. 
Bam.  k  Aid.  341 ;  IV.  do.  592 ;  and  see  XII.  U.C.R.  291,— 
Trinity,  since  decided  in  Q.B.  in  August,  (not  received  till 
September  or  October  following ;)  so  that  unless  he  was  a 
trader  under  the  meaning  of  an  Act  regarding  bankrupts,  in 
force  at,  or  immediately  before  the  time  of  his  petitioning,  he 
was  entitled  to  the  benefits  of  release  contemplated  by  the 
Insolvent  Act,  being  a  trader  within  the  meaning  ot  anf 
Bankruptcy  Act  in  force.  The  Bankrapt  Act,  tioweVer,  did 
not  (when  in  existence)  by  its  strict  wording  take  within  its 
letter  persons  failing  and  ceasing  to  be  traders  at  the  time  of 
application,  though  it  is  said  that  such  persons  have  been 
held  to  come  within  the  meanini?,  spirit  and  equity  of  existing 
English  Acts,  (Which  may  be  in  wording  like  ours.)  But 
this  is  not  a  question  of  coming  within  the  letter  of  an  existing 
Bankrupt  Act ;  it  is  more  like  the  extension  of  the  letter  of  a 
non-eansting  Bankrupt  Act  to  a  case  not  expressly  provided 
for  in  that  Act ;  and  tne  cases  on  close  examination  do  not 
appear  to  apply  to  a  j^erson  who  has  failed  and  long  ceased 
trading  before  the  application,  with  no  intention  or  ^ility  to 
resume  busines;*. — 2  Comyn,  68,  and  notes ;  I  Har.  Dig.  270. 
The  Bankrupt  Act  says,  sec.  1 :  All  persons  "  ftetng"  mer- 
chants, or  <<imng"  the  trade  of  merchants,  or  who  seek 
their  living  by  <<  buying  and  selling J*^  If  this  Act  were  in 
force,  this  case  might  possibly  have  been  fairly  considered 
within  its  meaning,  spirit  and  ecjuity)  (though  oi  this  we  are 
not  certain,  as  we  tiavp  no  decisions  in  our  own  courts.)  But 
having  expired  it  can  hardly  be  considered  certainly  to  be 
within  its  express  words. — See  II.  Comyn,  68 ;  Doug.  9-i ;  1 
Har.  270,  cited  below. 

Then  do  not  the  words  of  the  Insolvent  Act  (being  a  highly 
remedial  statute,  as  all  are  now  by  the  Interpretation  Act) 
take  within  its  strict  letter,  as  well  as  spirit,  the  rase  of  a 
person  failing  and  actually  ceasing  to  trade,  after  the  expira- 
tion of  the  Bankruptcy  Act,  and  18  months  before  this  appli- 
cation, and  not  leaving  it  off  merely  for  the  purpose  of  coming 
under  it,  he  not  being  tJien  or  now  a  trader  within  the  Art 
then  or  now  in  force,  relating  to  bankrupts ;  and  if  outside 
the  meaning  of  the  expired  and  non-exi^ting  Act,  and 
its  efiect  as  well  as  its  strict  letter  and  wording,  if  unexpired, 
can  be  said  in  this  case  no<  to  be  within  the  meaning,  spirit 
and  equity,  of  the  Insolvent  Act,  as  well  as  within  its  strict 
words,  it  being  still  in  existence,  and  afibrding  the  only 
remedy  for  protection  of  insolvents  and  benefit  of  creditors  ? 

A  few  cases  may  be  cited  on  the  construction  of  Statutes, 
to^  shew  that  such  remedial  Statutes,  as  for  the  release  of 
insolvents  and  safety  of  their  creditors,  whether  considered 
strictly  or  liberally,  would  and  should  extend  to  this  case  ; 
and  premising  that  the  Insolvent  Act  is  to  protect  all  persons 
from  process  against  the  person,  of  persons  who  have  become 
indebted  without  any  fraud,  or  gross  or  culpable  negligence, 
(and)  so  as  nevertheless  their  estates  may  be  duly  distributed 
among  their  creditors,  which  latter  shew  that  the  purpose  of 
diatribution  was  mainly  considered,  and  that  the  protection 
from  arrest  was  more  incidental  to  this  distribution,  and  being 
no  evidence  of  fraud  here. 
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It  is  strongly  laid  down  that  Statutes  repealed,  or  which 
expire,  cease  io  operate,  and  cannot  afterwarxis  be  called  op, 
but  are  regarded  as  not  existing,  whether  in  relation  to  matter 
of  substance  or  form,  except  as  to  cases  already  concluded. 
9  B.  &  C.  752;  6  Bin^.  682;  8  M,  &  W.  241 ;  11  M.  &  W. 
346 ;  8  A.  &  E.  456 ;  2i  L  J.M.  207 ;  ami  cited  in  IV.  C.P.  Rep. 
J  9.  The  construction  of  a  Statute  must  be  sueh  as  is  warranted 
by,  or  at  least  not  repugnant  to,  the  words  of  the  Act,  7  B. 
&C.  560: 

When  the  object  of  the  Legislature  is  plain  and  unequiyocal, 
such  a  construction  should  he  adopted  as  will  effectuate  the 
intention-  of  the  law  giver.    7  B.  &  C,  669.    ^ 

But  they  must  not  put  on  constrnctioris  not  supported  by 
the  words,  in  order  to  give  efi'ect  to  what  courts  may  suppose 
to  be  the  intention — here,  the  supposed  intention  of  another 
Actjiot  in  existence,  7  B.  &  C.  569. 

A  remedial  Act  is  t©  be*  eonstraed  liberally,  receiving  an 
equitable  or  raiher  a  benign  interpretation,  the  letter  of  the 
Act  being  B0fB«time((  enlai^d  or  sometimes  restrained,  and 
sometimes  eonstraed  contrary  to  the  letter.  Thus  it  is  said  a 
Statute  may  be  extended,  by  construction,  to  other  ectgeif- 
within  the  same  oecatwn  eC  the  Act,  though  not  expressly 
within  the  words,  as  where  a  Statute  mentioned  reversions 
only,  remainders  were  held  within  it. 

Oh  remedial  statutes  every  thing  is  to  be  done  in  advance- 
ment of  the  remedy  that  can  be  given  con^^ent/vwith  any 
construction  that  can  be  put  upon  it.  Dwarris,  78,  753 ;  3 
Dow.  15,  S.P. ;  Cow.  391. 

There  is  no  reason,  when  the  words  of  an  Act  do  suffi- 
ciently extend  to  an  ineonvenience  (really  happening),  that 
they  should  be  conslrued  so^  as  not  to-  extend  to  it,  from  a 
mere  supposition  that  it  was  not  so-intendedi.  65, 730,  Dwarris. 

Statutes  of  Insolvents  to  be  construed  strictly  as  to  cessio 
Ixmorum  and  rights  of  creditors,  and  to  construe  the  Insolvent 
Act  either  stricfly  or  liberally,  would  be  equally  in  favor  of 
the  distribution  among  creaitors,  whereas  a  different  con- 
struction would  lead  eitherto  let  the  petitioner  use  the  estate 
io  jail,  for  his  subsistence,  or  force  aim  to  give  it  to  two 
creditors  to  get  bis  release. 

It  is  said  a  trader  may  be  an  insolvent  witheut  beiog  a 
bankropi,  and  yicd  versft.    De«g.  92,  N. 

Ceasing  to  be  a  trader  witJUntt  intention  to  resvme*,  takes 
it  out  of  the  Bankrupt  Acts.    tL  Cemyn,  68 ;  \  Harr.  270. 


MUNICIPAL    CAS  ES. 

,^  (Digested  from  U.  C.  Reports.) 

From  12  Victoria,  chap.  81,  inclusive. 
{Continued  from,  page  116.> 

XIV.  By 'Law  for  Remuneration  of  Members  of  Council 
quashed,  12  Vic.  ch.  81,  sec.  31,  sub-sec.  7;  sec.  41, 
sub-sees.  7  &  9 ;  sec.  132. 

Township  Councils  have  no  authority  to  pass  by-laws  pro- 
viding foi  the  remuneration  of  their  own  members. 

In  re.  Wright  and  the  Municipality,  &c.,  of  Cornwall.     9 
U.C.B.R.  Rep.  442. 


XV.  By 'Law.     Tavern  Licensee.    12  Vic.  ch.  81,  sec.  31, 
sub-sec.  14 ;  sec.  116;  13  &  14  Vic.  ch.  66. 

Municipal  Corporations  have  no  authority  to  appoint  by 
their  by-laws,  or  to  nominate  the  persons  who  are  to  receive 
licenses  for  keeping  taverns. 

\n  re.  Coyne  and  The  Municipality,  &c.,  of  Dunwich ;  9 
U.C.B.R  Rep.  448. 


XVI.  The  36th  sec.  of  14  &  15  ^i^'  ^h.  109,  has  not  a  retro- 
spectivo  operation,  and  the  Court  therefore  discharged  a  rule 
calliug  upon  the  defendants  to  pay  the  costs  of  an  application 
on  which  a  by-law  had  been  quashed  before  the  passing  o." 
that  act. 

Brown  v.  The  Municipality,  &c.,  of  York ;  9  U.C.B.R. 

Rep.  463. 

-■■■■- 

XVII.  Quashing^Repeakd  By-Lmr. 

The  Court  discharged,  with  costs,  a  rule  for  quashing  a 
by-law  of  (he  District  Council,  where  it  appeared  that  such 
by-law  had  been  absolutely  repealed  before.     12  Vic.  c.  81. 

In  re.  McGill  and  The  Municipality,  &c.,  of  Peterboro.  9 
U.C.B.R.  Rep.  562. 


XVIII.  ByrLaw  repealed  and  revived-^^o  sum  ItmUed'r- 

Quashed. 

A  District  Council  passed  a  by-law  imposing  a  tax  on 
certain  lands,  but  limitmg  no  sum  to  be  raised.  By  two  suli^ 
sequent  by-laws  this  was  repealed'  and  again  revived. 

Held,  That  the  last  by-law  must  be  quashed,  notwithstafHT- 
ing  that  the  applicant  had  paid  part  of  the  tax  imposed  by  the 
first. 

The  Canada  Company  r.  TJie  Municfpality  of  Oxford:  9 
U.C.B.R.  Rep.  667. 


XIX.  By-Laws  passed  to  impose  rates,  under  4^5  Fict. 
ch.  10,  and  12  Vie^.Bi—QwMeef. 

By-Laws  quashed :  1.  As  contrary  to  the  4  &  5  Vie.  ch. 
10,  in  not  limiting  the  sum  to  be  raised*,  and  in  imposing  a 
tax  on  wild  lands  alone.  %  As  exceeding  Che  authority  given 
to  the  District  Councils  By;  the  48th  section  of  that  Act.  3.  As 
inconsistient  with  the*  recjuiremenCs  of  12  Vic.  eh.  81,  and  not 
specifying  the  sum  reqmred,.  or  the  purpose  to  which  it  waa 
to  be  appIiedL  {And  semble,  that  it  is  necessary  under  this 
Act  (sec.  41,  snb-sec^  22)  as  it  was  under  4  &  6  Vic.  ch.  10, 
that  die  sum  to  be  mused  should  be  specified  in  the  by-law, 
and  then  a  rate  authorised  for  using  it].  4.  For  taxing  certain 
townships  for  speeified  snms,  without  shewing  lor  #lial 
purpose  the  money  was  required.  '• 

lyiee  V.  The  Municipality  of  Waterloo.  9  U.C.B.fi.  Bept 
S72. 


XX.  By-Law— Objections  to,  not  apparent  on  the  face — 
Mode  of  imposing  rates  for  oofunty  purposes.  12  Vic.  ch. 
78  &  81 ;  13  &  14  Vic.  ch.  64  &  67:  14  &  16  Vic.  ch.  109 

&110.  .  ••-'  '''' 

It  is  not  necessary  that  a  by-law  to  raise  money  for  county 
purposes  should  contain  all  the  provisions  required  to  perfect 
the  measure  ;  and  therefore,  the  same  by-law  wliich  provides 
for  raising  the  loan  and  imposing  the  rate  need  not  apportion 
the  sums  to  be  paid  by  each  municipality,  for  that  may  be 
provided  for  by  a  subsequent  by-law. 

A  by-law  imposing  a  rate  for  county  purposes,  to  be  levied 
on  the  actual  value  of  all  taxable  properly  in  the  county,  is 
not  objectionable,  though  in  villages,  &c.,  the  taxes  are 
directed  to  be  levied  on  the  annual  value,  for  such  direction 
is  intended  only  to  apply  to  rates  imposed  for  their  own 
purposes. 

The  Court  is  not  bound  under  the  Act  to  quash  a  by-law, 
unless  it  appear  to  be  illegal  on  the  face  of  it.  Where  it  is 
attempted  to  be  proved  so  by  extraneous  evidence,  it  may  bQ 
discretionary  with  the  Court,  upon  such  evidence,  when 
acting  under  their  Common  Law  jurisdiction,  to  say  whether 
the  by-law  shall  stand  or  not. 

Guersori  v.  The  Municipality  of  Ontario.  9U.C.B.R.  Rep, 
623. 
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XXI.  By-Law-^pecial  rates.  12  Vic.  eh.  81,  sees.  177,  198. 

A  Municipal  Council,  under  the  12  Vic.  c,  81,  in  any 
by-Jaw  passed  for  payment  of  a  debt  or  creating  a  loan,  muet 
settle  and  direct  to  be  loYied  a  special  rate  for  such  purposes* 

The  Municipal  year,  under  the  same  Act,  begins  on  Ist 
January,  and  ends  on  the  31st  December,  and  not  from  the 
day  appointed  for  the  municipal  election  in  one  year  to  the 
same  day  of  the  next  year. 

A  debenture  issued  by  a  Municipal  Council  under  their 
corporate  seal,  and  signed  by  the  head  of  such  corporation, 
for  payment  of  a  debt  due,  or  loan  contracted  unaer  a  by- 
law which  does  not  provide  by  special  rate  for  payment  of 
such  debt  or  loan,  does  not  estop  such  Municipal  Council 
from  setting  up  as  a  defence  to  an  action  on  the  debentur9  the 
invalidity  and  nullity  of  such  by-law. 

The  177th  section  of  the  Act  Te\BXe8  to  all  debts  and  interest 
lawfully  incurred  and  becoming  payable  unthin  the  year. 

McLean,  J.  dissentiente. 

Mellish  V.  The  Town  CouncU  of  Brantford.  2  U.C.C.P. 
Rep.  35. 

[All  to  requisites  of  by-laws  creating  debts,  see  In  re.  Lells 
and  The  Village  of  St.  Thomas.    3  U.C.C.P.  Rep.  286.] 


XXII.  By-Law — Variance  in  legal  name  of  corporation — 
Additional  rates,  12  Vio.  o.  81,  s.  41,  175,  and  seq.  \  13 
&  14  Vic.  c.  66. 

A  by-law  of  a  Municipal  Conncil  Is  valid  if  it  appears  on 
the  face  of  it  to  be  enacted  and  passed  by  a  municipal  body 
having  authority  to  make  such  by-law  under  12  Vic.  ch.  81. 

A  variance  in  stating  the  legal  name  of  such  Municipal 
<}orporation,  in  a  by-law,  will  not  invalidate  such  by-law,  if 
it  appears  on  the  lace  of  it  to  be  enacted  and  passed  by  a 
corporation  having  authority  to  pass  it. 

Municipal  Corporations,  nnder  12  Vic.  c.  81,  may  by  a 
0obseqtient  by-law  imp08^  an,  additional  rate  to  provide  for 
mxkj  deficiency  in  the  som  levied  noder  a  previous  by-law  for 
payment  of  debts  incurred  previous  te  January  1st,  1849. 

In  re.  Hawkins  v.  The  Municipatky,  &c.|  of  U.  C.  of 
Huron  et  al.    2  U.C.C.P.  Rep.  72. 
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THE  DIVISION  COURT  EXTENSION  ACT  OF  LAST  SESSION. 

The  D.  C.  E.  Act  of  1853,  in  sec.  32,  introduced 
the  very  convenient  practice  of  giving  short  and 
legally  defined  titles  to  the  statutes  then  embracing 
the  D.  C.  Law,  in  which  they  can  be  legally  and 
conveniently  cited  and  referrea  to.  Had  this  been 
followed  out  we  would  in  the  Act  now  before  us 
/entitled  "An  Act  to  extend  the  jurisdiction  of  the 
D.  C.'i^  of  U.  C."  have  had  a  similar  clause  giving 
a  certain  title  to  the  Act.  This  omission  we  will 
supply,  so  far  as  the  readers  of  the  Law  Journal  are 
boncemed,  by  calling  it  "The  U.  C.  D.  C.  E.  Act 
of  1855,''  and  to  our  list  of  abbreviations  may  be 
added  D.  C.  E.  Act  of  1855,  as  representing  it. 


We  will  not  pause  to  notice  the  style  and  construc- 
tion in  the  several  clauses — the  language  in  all  is 
inelegant,  if  not  incorrect ;  though  it  would  be  de- 
sirable that  our  laws  should  be  at  least  respectable 
in  these  particulars,  and  that  "dii^-dong-ding-dong- 
dell"  verbiage  at  least  should  be  avoided.  We 
incline  to  think  the  Act  itself  the  work  of  some 
unskilful  hand,  or  the  hasty  and  careless  production 
of  some  one  who  will  feel  ashamed  of  his  bantling, 
when  he  can  coolly  survey  it  in  print. 

The  title  is  not  part  of  the  Act,  but  at  least  the 
same  attention  should  be  given  to  correctness  as 
in  the  title  of  a  book.  It  should  express  the  whole 
scope  of  the  Act.  Now,  the  title  to  this  statute  i» 
most  defective  in  this  particular,  for  at  least  three 
clauses  contain  matter  of  enactment  which  the  title 
does  not  express  or  give  any  clue  to.  And  the 
same  remark  applies  with  more  force  to  the  pream- 
ble which  is  alike  defective  and  incomplete.  The 
first  section  provides  that  any  action  cognizable  in 
any  D.  C.  in  amount  may  be  entered,  &c.,  in  the 
court  holden  in  the  division  in  which  the  defendants 
or  either  (sic)  of  them  where  there  are  more  than 
one,  shall  reside,  &c.,  at  the  time  action  is  brought, 
notwithstanding  that  the  dft.  may  at  the  time  re* 
side  in  another  Co.  or  Division,  &c.,  from  that  in 
which  cause  of  action  arose  ;  and  that  proceedings 
may  be  conducted  to  judgment  in  the  same  manner 
as  if  dft.  resided  and  cause  of  action  arose  in  the 
same  division,  &c. 

Let  us  glance  hastily  at  this  clause  and  see  the 
effect  it  has  in  respect  to  venue  in  D.  C.  actions. 

There  does  not  seem  to  be  any  sufficient  object 
in  speaking  of  cause  of  action  cognizable  in  amount* 
When  a  qause  of  action  is  spoken  of  it  is  not  neces- 
sarily connected  with  the  incidental  right  to  sue  in 
a  particular  court,  and  here  by  way  of  description 
it  is  properly  referable  to  that  branch  of  jurisdiction 
which  relates  \o  subject  matter.  It  would  have  been 
sufficient  to  say  any  cause  of  action  now  cogniza- 
ble in  a  D.  C,  unless  indeed  (which  we  presume 
is  not  the  case)  it  was  intended  virtually  to  repeal 
the  proviso  to  the  first  section  of  the  D.  C.  E.  Act 
of  1853,  and  give  a  jurisdiction  limited  only  as  to 
amount^  or  in  other  words,  to  give  jurisdiction  in 
actions  for  breach  of  promise  of  maniage,  &c,  &c, 
to  £25,  for  malicious  prosecution,  libel,  &c,  &c,  to 
£10.  The  object  of  the  clause,  we  presume,  was 
to  enable  suits  on  causes  of  action  now  cognizable 
in  a  D.  C.  to  be  brought  in  the  division  where  the 
cause  of  action  arose,  irrespective  of  the  residence 
of  the  dft.  in  the  county  where  suit  brought — 
a  general  rule  as  respects  Inferior  Courts  being 
that  the  dft.  should  reside  or  carry  on  business 
within  its  jurisdiction  to  give  the  courts  power  to 
enforce  their  process  against  him.  Why  then  bring 
into  the  clause  under  consideration  a  provision 
where  the  defendants  or  one  of  them  dwell  or  carry 
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on  business  in  the  particular  division,  when  that 
was  already  provided  for  by  the  8th  sec.  of  the  D. 
C.  E.  Act  of  1853?  And  why  ring  a  change  on 
the  words  thereiii  iised^  using  the  word  "reside" 
in  the  statute  of  last  session,  in  place  of  the  word 
<'  dwell,"  as  used  in  the  Act  of  1853  ?  Such  legis- 
lation oil  the  important  poitit  of  jurisdiction  is  cal- 
culated to  create  doubt  and  embarrass. 

The  effect  of  tb^  bresetit  ettactmebt  as  to  venue, 
we  take  to  be  as  follows  :-^ 

1st  Suits  rtiay  bc^  entered  ill  the  court  botden  for 
the  divisiotl  iti  which  the  cause  of  action  arose, 
irrespective  of  the  Co.  or  place  where  the  dft.  may 
tesidei  or  dwell  in  U«  C,  only  that  the  time  for  ser- 
vice of  summotis  is  extended  with  reference  to  the 
place  where  the  dft^  resides. 

f  nd.  Of  in  th€  cotirt  holden  for  the  division  in 
which  the  dfis.,  or  where  there  shall  be  more  than 
one  dft«  wherein  one  of  the  dfts.  shall  dwell  (or 
reside)  or  carry  on  his  business  at  the  time  of  action 
brought. 

Srd.  Or,  by  leave  of  the  Judge  iti  the  cotirt  holden 
for  any  division  adjacent  to  the  divisiotl  in  which 
the  dft.  resides* 

RBspecting  the  last  provision  as  to  Veliue  n  word 
•or  two  seems  necessary.  The  8th  and  9th  sections 
of  the  D.  C.  E*  Act  are  not  repealed  by  the  Act  of 
last  session,  and  therefore  stand  where  not  incon- 
sistent with  the  latter  enactment  When  the  dft. 
resides  close  to  an  adjoining  county  where  the  court 
Is  held  in  the  division  in  which  the  action  is  to  be 
brought,  it  may  still  be  advisable  to  apply  for  leave 
under  the  9th  section,  and  where  the  cause  of  ac- 
tion does  not  arise  in  the  division  in  which  the  pitf. 
desires  to  bring  the  action,  and  the  dfts.  place  of 
residence  is  in  an  adjoining  county,  he  can  only  be 
sued  upon  leave  of  the  Judge  first  obtained. 

There  is  much  more  to  be  said  respecting  the 
change  eiSected  by  the  late  Act  in  respect  to  local 
jurisdiction,  and  in  respect  to  the  Act  generally, 
which  w€  must  defer  for  the  present. 

The  5tb  clause  increasing  the  clerks  and  bailiffs' 
fees  is  in  principle  satisfactorv ;  what  we  mean  is, 
that  the  just  claims  of  these  officers  has  been  recog- 
nized, and  in  some  measure  provided  for :  though 
in  working  out  the  tariff  we  fear  the  effects  of  hasty 
legislation  will  be  felt  by  officers  in  more  ways 
than  one. 


'Vim  ACT  TO  ABIXND  THB  CBIMIW AL  LAW. 

.  The  Act  to  amend  the  Criminal  Law  of  this  Pro- 
^n^  has  appeared  in  the  Gazette^  and  is  one  of 
the  most  important  Laws  of  the  Session.  It  is  for 
the  mit>st  part  copied  from  the  Imperial  Act  14  and 
WVic,  ch.  100.    As  several  alterations  have  been 


made  from  the  language  employed  in  the  Imperial 
Act,  it  will  be  necessa^  for  practitionenl  to  be  catl^ 
tious  ih  relying  implicitly  on  English  deeidiolHi 
which  may  not  be  applicable  in  eveiy  poilil  io  tM 
provisions  contained  iti  our  fitatute^ 

The  prominent  feature  in  the  Act  ift  its  paMhiatm 
with  a  view  to  prevent  offenders  escaping  jtistiM 
in  consequence  of  technical  mistakes  not  matetiM 
to  the  merits  of  the  case.  It  will  not  be  jxttsible 
for  us  to  examine  the  Act  in  detail  at  this  time,  umI 
indeed  we  could  hot  do  justice  to  the  stibjeot  in  oM 
number.  We  deetn  it  better  in  any  case  to  wmit 
until  the  Act  becomes  generally  known,  Wheft  we 
may  look  for  colnmunieations  tnrowliig  lig^t  on  its 
provisiofisw 

The  last  clatise,  giviftg  short  fortnd  for  Ihdict- 
ments  in  certain  cases,  and  referring  to  forms  gived 
as  guides  in  forming  other  Indictments,  will  be 
found  eittceedingly  Taluable,  especially  ih  the ' 
ness  of  the  Quarter  8essiofis« 
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Whtrt  goods  were  ordered  at  Leeds  amd  delitpredai  Mtan* 
Chester^  Hddy  no  camse  qfadum  uHtkin  the  HuMet  efm 
County  Court  of  Leeds,  emd  that  there  mMs  wo  JmtJsmtMkm 
in  the  County  Court^-su  see.  eo  of  9  and  1 0  Fic^  &  9S,yif^ 
plying  otUy  ihen  the  whole  cause  ofajdimi  arises  UfiMt^tke 
EUstrict.  Also,  Held,  that  the  fact  of  applying  fbr  and  o6- 
taining  a  case  for  appeal  was  not  such  an  acqniescenee  M 
the  decision  of  the  County  Court  Judge  as  to  deprive,  the 
party  of  his  right  toaprohibUion,  tu  he  had  always  cbfedtd 
to  the  jurisdiction. 


^yb 


T.  Jones  showed  eaose  tgainst  a  tale  osllmg  tipon  ths 
plaintift  to  ahow^anse  why  a  writ  of  prohibitkm  tlionld  not 
issue  (o  restrain  the  jtkl^e  of  the  Co.  C.  of  YorkshirSi  hoklen 
at  Leeds,  from  prooeedioff  aov  farther  in  this  ease.  Aa  ap« 
peal  had  also  been  Jodgeuin  this  oase^  which  it  will  now  M 
unnecessary  to  argue.  The  plaint  was  for  £26  38.,  alleged 
to  be  due  as  the  balance  of  an  account  of  £76  3a.  At  the 
trial,  which  was  by  a  jury,  on  the  part  oi  the  plaintiff  witnesasi 
were  produced  to  prove  the  sale  and  detirery  of  the  goo(nL 
and  the  defendant  produced  a  consignment  note,  signed  hf 
the  plaintiff,  to  shew  that  the  transaction  was  one  of  ooosigil* 
ment  only,  and  not  of  sale;  but  the  plaintiff  aile^sd  that  his 
signature  to  that  note  had  been  obtainetl  by  frand,  and  the  Co. 

S^  ndge  left  it  to  the  jury  to  say  if  there  bad  been  any  friud*. 
sndant's  adrocate  then  contended,  that  there  was  no  eaos^ 
of  action  within  the  jurisdiction  of  the  court,  and  that  the  plaitow 
tiff  should  therefore  be  nonsuited,  it  appearing  that  tho  de* 
fendant  resided  at  Manchester,  and  the  goods  were  sent  thsi 
by  way  of  Leeds,  and  that  therefore  the  deliTery  of  the  t 
was  noi  oomplete  until  the  an ival  at  Manchester.  T^o  pi 
tiff  uid  the  aefemiuit^  agent  were  thoh  reoalled  by  tbeFjadi 
and  quesiionod,  and  they  said  that  notbinj;  wati  said  abovt  ti 
carriage  oi  the  goods ;  and  the  judge  ultimately  leA  it  to  the  jury 
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to  My,  first,  whether  the  gocxia  were  delivered  as  a  sale  or  only 
as  a  oonsigament ;  and  secondly,  whether  or  not  it  was  un- 
dantood,  nothing  in  fact  having  been  said,  that  the  goods 
Wm  to  ba  delirered  at  Leeds  or  at  Manchester :  and  the  jury 
thereupon  found  for  the  plaintiff.  It  was  now  contended  that 
this  writ  ought  not  to  go,  the  defendant  having  acquiesced  in 
the  jurisdiotipu  of  the  judge  by  applying  to  him  to  state  a  case 
foi  appeal.  Admitting,  for  the  sake  of  argument,  that  the  de- 
fendant may  elect,  he  has  chosen  to  appeal,  and  thereby  pnt 
the  piaintin  to  much  expense,  and  cannot  now  come  and  ask 
for  a  pvohibitioo.  The  writ  of  prohibition  is  not  a  matter  of 
•biQlute  right,  otherwise  it  would  be  granted  on  a  motion  of 
eourae;  and  if  the  defendant  were  even  entitled  to  it,  he  has 
fotieited  his  riebt  by  acquiescence :  {Marsden  v  Wardle,  23 
U  J.  S63,  Q.B. ;  Borihwick  v.  WalUm^  24  L.  J.  83,  C.  P. ; 
Bufgin  V.  Bennetty  4  Burr  203 ;  The  Bishop  of  St.  David^s 
V.  lilty,  1  Ld.  Baym  545 ;  9  &  10  Vic,  c  95^  sees.  58,  59, 
€0,  we»  raforred  to.) 

Edwin  James,  Q-C.  (C.  E.  Pollock  with  him)  contra,  were 
not  called  on. 

.  AhDEuasif.  6. — I  think  the  writ  of  prohibition  ought  to  go. 
It  seems  to  me  that  the  defendant  has  in  no  way  acquiesced  ; 
OB  the  eoctcary,  he  persists  in  objeotine  to  the  jurisdiction  of 
the  judge  froni  the  be^innine  to  the  end ;  and  1  think  it  clear 
that  there. wan  no  iunsdiction.  The  whole  cause  of  action 
nidst  arise  within  the  district  of  the  Co.  C,  and  here  it  is  clear 
that  the  whole  cause  of  action  did  not  arise  within  the  district ; 
aii^  then  the  judge  calls  a  witness  to  give  himself  jurisdic- 
lioo.  I  think  that  was  most  unseemly  conduct,  and  that  the 
writ  ahonkl  go. 


fit  should  go. 

Platt,  B. — ^Unless  we  construe  a  uniform  protest  against 
the  jorisdiotion  to  be  acquiescence,  we  eannot  say  there  has 
b^pr  ^ything  here  approaching  to  it ;  and  this  was  certainly 
a  vegr  indecent  attempt  on  the  part  of  the.  judge  to  give  him- 
eelf  jurisdiction. 

Mamjik,  B. — I  am  of  the  same  opinion.  The  writ  of  pro- 
hibition is  a  writ  of  right,  like  fiuiaamus  and  quo  tparranto; 
hero  ther^  was  no  acquiescence,  unless  it  be  such  acquiescence 
aean  oyater  may  give  when  he  is  opened.  I  think,  on  the 
i^tement  of  the  judge  himseli,  he  had  no  jurisdiction. 

AxDXasoK,  B.,  mad  from  Wilmot's  notes,  p.  82:  <<A  writ 
which  issues  upon  a  probable  cause,  verified  by  affidavit,  is 
ma  morh  a  writ  of  right  as  a  writ  which  issues  ot  course."  1 
believe  that  is  good  law,  and  I  am  sure  it  is  excellent  sense. 

Rale  dtops. 
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Notes  of  English  Cases. 

aOMMON    LAW. 

Rxo.  V.  Chakdljes. 


AprUfiS. 


Held,  that  the  allegation  was  not  proved,  and  that  the  con- 
viction could  not  be  supported. 


C.C.R. 


Reg.  o.  Frost  and  Russell. 


April  2B. 


Matter  of  description,  proof  of-^Name — An^endment-Sur* 
plusage — 14  ^  15  Vic.^  ch.  100,  sec.  24. 

Matter  of  description  in  an  indictment,  though  unnecessarily 
alleged,  must  be  proved  as  laid.  Therefore,  where  in  an  in* 
dictinent  for  assaulting  a  gamekeeper  of  the  Duke  of  Cam- 
bridge under  9  Geo.  4,  c.  69,  s.  2,  the  duke  was  described  as 
«  George  William  Frederick  Charles,  Duke  of  Cambridffe,'' 
and  it  was  proved  that  "  George  William  "  were  two  of  his 
names,  but  that  he  had  other  names,  which  were  not  proved, 
and  it  was  found  by  the  verdict  that  the  jury  were  satisfied 
of  the  identity  of  the  duke,  and  the  prisoners  were  convicted. 

Held,  that  the  conviction  was  wrong ;  that  under  14  &  15 
Vic,  c.  100,  s.  24,  an  amendment  might  have  been  made  at 
the  trial,  by  which  the  conviction  would  have  been  supported 
by  striking  out  all  the  christian  names,  but  it  was  now  too 
late ;  that  the  court  of  Quarter  Sessions  were  not  bound  to 
amend. 

That  an  amendment,  by  striking  out  the  two  names  only 
which  were  not  proved  would  have  been  wrong. 


ChUip  nudnitmEnee  of^-NegUcting  to  provide  food—AUe^ 

gallon  of  means. 

Where,  in  an  indictment  of  a  single  woman,  the  mother  of 
a  bastard  child,  for  neglecting  to  provide  it  with  sufficient 
food,  it  was  alleged  that  she  neglected  her  duty  **  during  all 
tl^e  time  aforesaid,  bein^  able,  and  having  the  means  to  per- 
form and  fulfil  the  said  duty ;"  and,  as  to  that  allegation,  the 
evidence  was  that  she  was  cohabiting  with  a  man  who  was 
opt  the  father,  and  there  was  no  evidence  of  her  actual  pos- 
session of  means,  for  nourishing  the  child,  but  it  was  proved 
that  she  could  have  applied  to  the  relieving  officer  of  the 
union,  and,  that  if  she  had  done  so,  she  would  have  received 
r«li«fi  adequate  to  the  support  oi  her  child  and  herself. 


0 . 0  •  R .  Rio.  v.  Gates.  April  28. 

False  pretences — Pleading — Existing  fads,  pretence  of-^ 

Overcharge  by  tradesman. 

An  indictment  for  obtaining  money  by  false  pretences 
mu^t  shew  on  the  face  of  it,  a  false  pretence  of  an  existing 
fact.  Where  the  pretence  averred  was,  that  the  prisoner 
falsely  pretended  that  he,  having  done  certain  worK,  there 
was  money  *'  due  and  owing"  to  him  for  and  on  account  of 
the  work--^parcel  of  a  larger  sura  claimed  hy  him ;  wbaiaas 
there  was  not  then  *<due  and  owing"  to  him  such  money 
being  parcel,  &c. ;  and  after  verdict  of  guilty  had  been  re- 
corded, judgment  was  arrested. 

Held,  that  the  indietment  was  bad,  and  the  arrest  of  judg- 
ment proper,  upon  the  ground  that  a  talse  pretence  of  an 
existing  fact  was  not  sufficiently  alleged,  and  that  the  aver- 
ment would  be  proved  by  evidence  of  a  wrongful  overoharge, 
or  misrepresentation  of  matter  of  law. 


C.C«  R« 


Reg.  v.  Perry. 


AprUTS. 


Concealment  of  birihf  9  G^eo.  4,  c.  31,  s.  14 — T^smjporary 

disposition. 

If  a  woman  endeavour  to  conceal  the  birth  of  her  child  by 
placing  the  dead  body  under  the  bolster  of  a  bed,  and  laying 
ner  head  partly  over  tne  body,  intending  to  remove  it  to  some 
other  place  when  an  opportunity  offer,  it  is  an  ofience  within 
9  Geo.  4,  c.  31,  s.  14.— -(Pollock,  C.  B.,  dissentiente.) 


Q.B. 


Parker  v.  Wallis,  and  Another. 


3ftty  5. 


Statute  of  frauds— Contract  for  sale  of  goods-^Acce^tanoe 

and  receipt, 

A  verbal  contract  was  made  for  the  purchase  of  twenty 
coombs  of  turnip  seed  on  the  21st  of  June,  1854.  On  the  26th 
of  July  it  was  delivered  at  the  defendants'  premises.  The 
defenciants  always  repudiated  the  goods,  alleging  the  seed  to 
be  hot  and  mouldy ;  but  jthey  had  spread  it  out  m  their  pre- 
mises, alleging  tluit  this  was  done  by  the  plaintiff's  authority. 

HM,  that  as  on  the  trial  the  plaintiff  denied  this  authority, 
and  as  the  seed  was  shewn  to  be  of  good  quality,  there  was 
evidence  to  go  to  the  jury  of  an  acceptance  and  receipt  by  the 
defendants,  so  as  to  satisfy  the  statute  of  frauds. 


Yd6 


LAW    JOURNAL 


{Jolt, 


Q.B.        H^G.  V.  Justices  of  CAMBRTnGESHiRC.        May  7. 

Hearing  of  appeal  and  decision  by  Justices,  one  of  them 

being  interested. 

Where  on  the  hearing  of  an  appeal  one  of  the  Justices 
taking  part  in  the  decision,  is  an  interested  party,  this  court 
will  grant  a  certiorari  to  brin^  up  the  order  of  Justices  and 
<|uash  it,  the  application  for  the  certiorari  being  made  by  the 
attorney  for  the  unsuccessful  party,  aUhough  he  was  at  the 
trial,  and  it  was  shewn  by  affiaavits  that  he  must  have  kno^ii 
of  the  interest  of  such  Justice,  and  did  not  object  to  his  re- 
maining on  the  bench. 


express  contract  was  made  as  to  the  ownership  of  the  policy, 
but  the  creditor  admitted,  by  his  answer,  that  ne  should  have 
assigned  the  policy  to  the  aebter,  if  requested,  on  payment 
of  the  debt.— The  debtor  having  died, 

Held,  that  the  creditor  was  a  trustee  of  the  balance  of  the 
policy  monies  after  satisfaction  of  his  debt  for  the  personal 
representatives  of  the  debtor. 


C .  C .  R  •  Rrg.  v.  Keith.  April  28. 

Engraving — Promissory  note  of  banking  company  f  1  irm.4, 
c.  66,  s.  18 — Ornamental  border — Note  in  popular  sense — 
Extrinsic  evidence— ^^  Purporting'*^  to  be  part. 


Upon  an  indictment  under  1  Wm.  4,  c.  06,  s.  18,  for  engrav- 
iog  upon  a  plate  part  of  a  promissory  note,  purporting  to  be 
part  of  the  note  of  a  banking  company,  it  was  proved  mat  the 
prisoner  having  cut  out  the  centre  of  a  note  of  the  British  Linen 
Banking  Company  on  which  the  whole  promissory  note  was 
written,  had  procured  to  be  engraved  upon  a  plate,  merely  the 
royal  arms  of  Scotland  and  the  Brittannia,  which  formed  part 
of  the  ornamental  border,  but  placed  upon  the  plate  in  the 
same  manner  as  they  are  found  in  a  complete  note  of  the 
company. 

Heldy  that  the  plate  so  engraved,  satisfied  the  words  of  the 
section. 

That  the  ornamental  border  of  such  a  note,  is  pai  t  of  the 
note  within  the  section^  as  ''note"  is  there  used  in  the  popular 
sense. 

That  in  order  to  ascertain  whether  that  which  was  engraved 
''  porported"  within  the  section  to  be  part  of  a  note,  extrinsic 
evidence  was  admissible  to  the  jury,  and  they  might  compare 
it  with  a  genuine  note  of  the  company. 


L.J.  ShEPPARD  t7.  OXENFORD.  '  Apfil^. 

Injunction — Demurrer — Public  Company — Protection  of  the 

property  till  the  hearing. 

The  Court  will  mterfere  by  injunction  to  secure  the  property 
of  an  association  from  being  appropriated  by  the  trustee,  who 
is  also  sole  director,  for  the  purpose  of  recouping  himself  the 
sums  he  has  advanced,  although  questions  are  raised  as  to 
the  legality  of  the  association,  and  although  relief  might  be 
refused  at  the  hearing. 


V.C.K. 


Q.B. 


Carman  and  Others  vs»  Reynolds. 


June  6. 


Setting  aside  Judgment  on  ground  of  mistake — Jurisdiction 
— Amendment  of  particulars  of  demand. 

Even  after  the  satisfaction  of  a  judgment  by  payment,  the 
Court  has  jurisdiction  to  set  it  aside  for  the  purpose  of  enabling 
the  plaintiff  to  correct  a  mistake  in  liis  particulars  of  demand, 
the  defendant  being  put  into  the  same  position  as  if  a  mistake 
Iiad  not  been  made,  and  the  application  being  made  within 
a  reasonable  time. 

^Erle^  J.^  dubitante.) 


c  u  A  N  c  £R  Y . 

V.C.W.  Gabb  r.  Prenderoast.  April  19,  25. 

Illegitimate  Children. 

Gift  in  a  settlement  in  trust  "for  all  the  children,  as  well 
those  already  bom  as  those  which  shall  hereafter  he  born  of 
F.  R.  by  E.  his  wife."  F.  R.  had  five  children  by  E.,  all 
bom  before  their  marriage,  which  took  place  in  1811 — notie 
after  the  marriage. 

field,  that  these  illegitimate  children  took  under  the  gift 
of  the  settlement. 


M.R. 


AprUOe. 


IvloRLAND  r.  Isaacs. 
Policy— Debtor  and  Creditor. 

A  creditor  insured  his  debtor's  life,  charging  him  with  the 
emiums  in  account,  in  which  the  debtor  acquiesced..    No 


In  Re.  Honnor's  Trust.    April  20,  May  3^ 

Statute  of  Mortmain — Scheme  to  purchase  landj  and  thereon 

build  alms-houses. 

Part  of  an  accumulated  fuud,  left  originally  by  will  to  a 
company,  is  proposed  by  a  scheme  settled  by  the  master  to. 
be  laid  out  in  the  purchase  of  freehold  lands  to  build  alms- 
houses thereon. 

Held,  notwithstanding   the    provisions  of  the  Statute  of 
Mortmain,  the  Court  would  sanction  such  a  scheme. 


v.c.w. 


Sneesbt  vs.  Thorne. 


May  5,  7. 


Vendor  and  Purchaser — Specific  performance — Sale  by 

Executor. 

Where  a  contract  for  sale  is  entered  into  witboBl  tbe 
authority  of  his  co-executor,  by  one  of  two  ezecutora  aeting 
in  a  fiduciary  character,  unless  the  sale  is  manifestly  oeoen* 
sary  and  beneficial,  the  Court,  having  regard  to  the  interests 
of  ine  cestuis  que  trust,  will  not  enforce  specific  performance 
of  the  contract,  but  will  leave  the  purchaser  to  hjui  remedy  at 
law. 


V ,  C  .8.  Campbell  v.  Hooper.         May  24»  26, 31. 

Mortgage  by  lunatic— Foreclosure — Legal  aud  equitable 
remedies  against  contracting  party,  afterwards  found 
lunatic— Acquiescence. 

C.  C,  by  deed  of  the  18th  April,  1848,  mortgaged  lands  in 
fee ;  by  a  second  deed  of  the  16th  Nov.,  1849,  she  mortgaged 
the  equity  of  redemption  in  the  same  lands :  by  a  third  deed 
of  the  18th  April,  1850,  to  which  C.C.  and  the  mortgagees 
were  parties,  the  two  mortgages  were  transferred,  and  a 
further  sum  secured  to  the  plaintifil  The  moneys  advaneed 
by  the  plaintiff  were  paid  into  a  bank  to  the  account  of  C.C. 
In  1846  a  commission  of  lunacy  was  sued  out  a^nst  C.C, 
but  the  proceedings  were  stayed  under  a  compromise  to  which 
the  defendants  were  parties,  and  by  a  decree  of  the  Court. 
In  1851  another  commission  of  lunacy  was  sued  out  against 
C.C,  under  which  she  was  found  by  inquisition  a  lunatic 
from  1st  May,  1846.  In  1852  she  obtained  leave  to  traverse 
the  inquisition,  but  before  the  traverse  was  tried,  she  died . 
intestate,  leaving  the  defendants  her  coheiresses  and  next  of 
kin.  The  plaintiff's  solicitors  were  also  the  solicitors  of  C.  C, 
and  opposed  the  commissions  on  her  behalf,  but  the  plamtiH*. 
said  that  in  April,  1850,  he  had  no  knowledge  of  the  alleged 
lunacy  of  C  C.,  or  of  the  proceedings  up  to  that  time. 

The  plaintiff  brought  his  bill  for  foreclosure,  which  was 
opposed  on  the  ground  that;  owing  to  the  lunacy  of  the 
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raortgagor,  he  had  no  legal  title,  and  that  he  must  establish 
nis  claim  at  law : 

Heldy  that  the  plaintiff  was  entitled  to  equitable  relief,  and 
to  a  decree  for  foreclosure. 

The  cases  of  Snook  r.  JVatiSy  1 1  Beav.  105 ;  and  J<icob8  r. 
Richarde,  18  Beav.  308  note,  observed  upon. 


V.c.w. 


Farina  r.  Silv£rlock. 


June  5, 6. 


Injunction —  Trade  nutrk — Labels — Printer. 

A  party  alleging  that  he  had  the  exclusive  right  of  using 
Gl  particular  label  and  wrapper  on  bottles  contamiug  a  speci- 
fied liquid,  filed  a  bill  a<rain8t  a  printer  to  restrain  him  from 
printing  and  selling  labels  in  imitation  of  his  labels  wliich 
odbtained  his  trade-mark,  and  in  his  afRdavits  he  swore  that 
the  defbudant  had  tended  such  labels  of  a  spurious  manui'ac- 
lure,  and  that  he  was  injured  thereby.  The  defendant  swore 
that  the  plaintiff  had  no  exclusive  right  to  the  labels  as  a 
trade-mark,  and  insisted  thai  he  him:i;elf  was  entitled  to  sell 
the  imitation  labels  in  the  ordinary  course  of  his  trade.  But 
the  court  granted  the  injunction,  noldi::g  that  a  man  had  no 
right  to  provide  others  with  the  means  of  committing  fraud, 
and  determining  that  the  court  would  so  interfere  before  any 
tictual  fraud  haS  thereby  been  completed. 


R.C. 


Aamstrong  r.  Burn£t. 


May  7; 


Specijic  legacy  of  shares — Public  company — Futurt  calls-— 
Primary  fund  Jor  payment — Specific  and  residuary 
legaites, 

A  testator  bequeathed  shares  iii  a  bank,  upon  wlilch  two 
ealls  had  been  made  at  the  formatioii  of  the  company  in  1836 ; 
there  was  a  power  to  make  further  calls,  which  had  not  been 
exercised  up  to  the  time  of  the  testator's  death  in  1843.  The 
deed  of  settlement  contained  a  covenant  on  the  part  of  share- 
holders for  the  payment  of  all  future  calls,  but  declared  that 
the  liability  of  shareholders  should  cease  after  transfer  to  a 
new  holder;  The  legatees  being  infants,  the  executors  had 
ttao^rred  the  shares  into  their  own  names,  and  paid  a  call 
made  subsequently  to  such  transfer.  Tlie  legatees,  On  attain- 
ing twenty-one,  had  accepted  the  legacy  : 

Hetdy  that  the  call  must  be  paid  by  the  legatees,  and  not 
but  of  the  testator's  general  personal  estate : 

SevMey  where  shares  in  a  public  company  are  specifically 
bequeathed,  on  which  it  may  be  presumed  that  no  further 
call  will  be  made,  and  it  was  so  considered  by  the  testator,  a 
call  made  alter  the  death  of  the  testator  falls  upon  tt.e  specific 
legacy;  but  where  it  is  known  that  future  calls  will  be  re- 
quired to  carry  out  the  company's  operations,  and  the  testator 
has  coyenanted  for  the  payment  of  all  future  calls,  his  general 
personal  estate  is  still  applicable  for  that  purpose. 

Blount  V,  Hipkins,  7  Sim.  43,  considered. 


L.J. 


TxHCH  V,  CfiXESE. 


June  1. 


rents,  dividends  and  income  thereof,  subject  and  without 
prejudice  as  aforesaid,"  to  E.  on  his  attaining  the  age  of 
tw«nty-five  years.  The  testator  died  in  1832.  M.  is  still 
living  and  has  had  no  issue : 

Held,  overruling  the  decision  of  the  Master  of  the  Rxflls, 
that  the  words  above  quoted  amounted  to  a  direction  to  Jiccu- 
muiate,  which  was  proliibited  by  the  statute  30  and  40  Geo.  3, 
chapter  98. 

Where  there  is  a  mixed  fund  of  real  and  personal  estate, 
the  mere  fact  of  the  real  and  personal  estate  being  giveu,  does 
not  constitute  them  a  mixed  fund  for  tho  payment  of  debts, 
legacies  or  annuitiosy  but  in  order  to  effect  that  purpose,  there 
must  be  a  direction  for  the  sale  of  the  real  estate,  so  as  to 
throw  the  two  funds  absolutely  and  inevitably  together  ta 
answer  tho  common  purposes. 


TlUUuson  Act,  obeervaiions  of  the  Lord  Chancellor  on — 
AecunuUation — Annuity — Mixed  fund  for  payvient  of 

A  testator,  by  his  will,  dated  in  1831,  after  directiuj^  an 
annuity  of  X500  to  be  paid  to  M.  for  life,  <<out  of  the  whole  of 
hb  estate,  and  the  accumulations  and  saviors  (if  any),"  de- 
vised to  trustees  <'all  the  rest,  residue  and  remainder  of  his 
real  and  personal  estate,  and  the  accuniulations  thereof, 
which  he  hereby  directed  his  trustee  or  trustees  to  place  out 
on  mortgages,  or  in  Government  securities,  or  in  the  public 
funds,  upon  trust  for  tlie  eldest  son  of  M.,  upon  his  attaining 
the  age  of  twenty-one;"  and,  <<  if  there  ^ouldbe  no  son  of 
M.  then  upon  trust  for  her  eldest  daughter ;"  and  failing  such 
issue,  then  ''  as  to  the  whole  of  his  said  real  and  personal 
estate,  and  the  accumulations  and  savings  (if  anv)  of  the 
20 


L.J. 


Wheatley  V,  Bastow. 


June  9. 


Principal  debtor,  surety  and  creditor — Assignment  of  debt — 
Solicitor  and  client — Qenerql  authority — Solicitor  mis' 
conducting  himself,  ordered  to  show  cause  why  his  nam4 
should  not  be  struck  off  the  rolls, 

A.,  B.  and  C.  were  entitled  in  equal  shares  in  reversion  to 
a  fund  in  court.  In  1841  B.  as  principal,  and  A.  as  surety, 
assigned  the  two-thirds  to  which  A.  and  B.  were  entitled  to 
D.,  by  wav  of  mortgage,  to  secure  i)  1,000  and  interest.  E.,  a 
solicitor  wlio  acted  professionally  for  the  other .  parlies,  also 
covenanted  as  a  surety  lor  B.*for  the  repayment  of  the  loan. 
£.  also  prepared  a  settlenlent.by  which  D.  assigned  the  debt 
and  securities  to  trustees.  The  trustees  nefflected  to  obtain 
a  stop-order,  and  no  notice  was  given  to  A.  of  the  assignment 
to  the  trustees;  In  Dec.  i8j46  an  order  was  obtained  on  peti- 
tion by  B.  and  C.  directing  that  the  shares  of  B.  and  C.  should 
be  sold,  atld  the  proceeds  paid  to  the  petitioners  in  moieties. 
The  petition  \tas  prepared  by  £.  It  contained  a  false  state- 
ment that  part  of  the  mortgage -debt  had  been  paid,  and  did 
not  set  forth  the  mortgage-deed  so  as  to  show  that  A.  was  a 
surety  for  the  debt.  E.  also,  without  authority,  instructed 
counsel  to  appear  and  consent  on  behalf  of  A.  and  D.  E.  re- 
tained the  whole  or  a  portion  of  B.'s  moiety  in  his  hands,  and 
did  not  apply  it  in  discharge  of  £).'s  debts: 

On  a  bill  by  A.,  the  s\irety,  pravlng  for  a  declaration  that 
D.  and  all  claiming  under  the  settlement,  were  bound  by  the 
statements  in  the  petition  of  1846,  and  that  the  moneys  of  B;, 
retained  by  E.,  ought  to  be  considered  as  received  for  D.  or 
his  trustees : 

Held,  that  neither  A.  nor  D.  were  bound  by  what  had  taken 
place  upon  the  petition,  E.  having  acted  in  the  matter  withoui 
express  authority,  and  without  any  general  authority  to  act 
for  either  of  them. 

The  neglect  of  the  trustees  to  obtain  a  stop-order,  whatever 
equity  it  might  create  as  between  them  and  their  cestuis  qut 
trust,  did  not  affect  their  right  against  the  surety. 

The  assignnient  of  a  debt  by  the  creditor  without  notice  to 
the  surety  does  not  operate  to  discharge  the  surety. 

'  E.  appearing  upon  the  evidence  in  the  cause  to  have  been 
guilty  of  irregular  and  fraudulent  conduct  as  a  solicitor,  was 
ordered  to  show  cause  why  his  name  should  not  be  struck  off 
the  rolls. 


M .  R. ;  R£  Thom  son.  May  30. 

Attorney  and  client — Original  letters  and  copies  of  letters 

written — Right  of  client  to. 

Where  an  attorney  has  ceased  to  be  employed,  he  must 
deliver  up  to  his  late  client  ail  original  letters  received  by  him 
relating  to  his  late  client's  business ;  but  he  is  entitled  to 
retain  all  copies  of  letters  made  of  letters  written  by  him  on^ 
behalf  of  his  late  client,  and  if  the  client  require  copies  the) 
must  be  made  by  the  attorney  at  the  client's  expense. 
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V.C.W. 


Pemberton  r.  McGill. 
Executor— Probate — Receiver* 


May  29. 


Beceiver  appointed  at  the  instance  of  an  executor,  about 
to  leave  England,  who  has  propounded  the  will,  but  not  actu- 
ally obtained  probate  ( whicn  has  been  decreed)  before  lilinj? 
his  bill,  the  property  being  in  the  hands  of  his  co-executrix, 
a  married  woman,  who  has  opposed  probate  and  refuses  to 
render  any  account,  her  husDand  living  apart  from  her  in 
America. 


eonvejiyetiipevce 


To  the  Editor  of  the  *'LatD  Journal.'*^ 

Reattachment. 

Sir, 

I  do  not  find  that  the  following  Case  is  provided  fot  by  our 
D.  C.  Act.  Your  views  on  the  point  will  bo  uwjful,  1  appre- 
hend, to  Counties  generally: 

Debt  contracted  in  County  A. 

Last  place  of  residence  in  County  B. 

Property  left  in  County  C. 

How  may  an  attachment  be  made  to  operate  on  the  pro- 
perty? 

The  Law  has  it  that  the  actioh  must  bo  commenced  in  the 
Connty  in  tvhich  the  debt  watt  contracted,  or  in  the  County 
where  the  debtor  last  resided.  How  then  is  the  property  to 
be  reached  in  another  County  ?  If  a  Judge  may  allow  the 
Attachment  to  issue  in  County  C,  whore  the  property  is,  how 
is  service  of  the  summons  to  be  made  in  the  County  B,  where 
the  debtor  last  resided  ? 

Is  this  one  of  those  cases  m  which  the  leave  of  a  Judge 
may  be  had  for  the  purposes  of  the  suit  ?  If  so,  to  which 
Judge  of  the  several  couniies  (A,  B,  C,)  should  the  applica- 
tion go  7 

Is  a  Debtlitih^e  to  seizure  under  an-Attachment  or  an  Exe- 
cution from  the  Division  Courts? 

I  am  yours,  &c.,  ,     R.  N. 


[R.  N.  puis  a  point  of  some  difficulty  under  the  Act.  We 
incline  to  the  opinion  that  in  the  above  supposed  case  the 
proceeding  by  attachment  would  not  apply  unless  a  personal 
eervico  could  be  made.  In  order  to  proceed  by  attachment, 
there  must  be  goods,  kc,  liaMe  to  seizure,  and  the  substi- 
tuted service  can  only  be  made  on  some  person  dwelling  at 
the  last  place  of  abode,  trade  or  dealing  of  the  defendant,  &c., 
or  by  leaving  the  same  at  the  said  dwelling,  if  no  person  be 
found  therein  and  it  is  not  contemplated  by  the  Act  that  the 
officer  should  go  out  of  his  own  county  to  make  the  service. 

The  proceeding  under  the  9th  section  of  the  D.  C.  E.  Act 
v^ould  not,  we  think,  apply.  As  a  general  rule^  choses  in 
action  are  not  seizable :  it  is  only  those  of  a  certain  descrip- 
tion that  are  made  liable  to  seizure,  viz.,  promissory  notes, 
bonds,  &c.,  (see  sec.  89  D.  C.  Act.)  The  mere  right  of  suing 
for  money  due  is  all  that  constitutes  a  debt ;  and  not  coming 
within  the  terms  of  the  Statute,  a  mere  debt  cannot  be  taken. 
There  must  be  something  tangible  to  seize,  or  in  other  words, 
ftome  of  those  evidences  of  debt  mentioned  in  the  89th  section, 
Ihat  the  Bailiff  can  take  and  seize  and  hold, — En.  L.  J.] 


7b  tht  Editor  of  the  '*  Upper  Canada  Law  Journal.** 

Appeal  to  Quarter  Sessions. 
Sir, 

A  question  of  considerable  importance  hat  arisen  in  the 
County  of  Lambton  in  respect  to  an  appeal  by  a  comjdainani. 

An  order  of  dismissal  of  the  complaint  was  made  by  a  Jus- 
tice. Notice  of  appeal  against  this  order  was  {riven  and  a 
recognizance  was  entered  into  in  the  terms  of  13  &  14  Vic., 
chap.  54,  sec.  1.  One  of  the  conditions  of  the  recognizance 
is  "  to  try  the  appeal ;"  another  is  "  to  abide  the  judgment  of 
the  Court,  and  to  pay  such  costs  as  shall  be  awarded.** 

The  complainant  failed  to  prove  notice  of  appeal,  and  his 
appeal  was  thereupon  dismissed  with  costs. 

The  complainant,  under  advice  of  counsel,  refused  to  pay 
the  costs.  The  question  thereupon  arose  what  was  the  remedy 
for  the  respondent. 

By  the  Justices  Act  of  1853,  ch.  178,  sec.  23,  the  course  is 
pointed  out,  but  it  would  seem  to  be  limited  to  cases  where 
the  appellant  is  not  bound  in  recognizance. 

The  latter  part  of  sec.  1  of  the  Act  of  13  &  14  Vic.,  c)i.  54, 
empowers  the  Court  of  Sessions  to  issue  process  for  enforoiog 
its  judgment,  but  there  seems  some  question  open  whether 
the  word  *<of fender"  does  not  exclude  the  complainant  from 
subjection  to  this  process. 

In  connection  with  this  question  is  also  to  be  considered 
he  31st  section  of  the  Act  of  1853,  which  repels  all  Acts  con- 
trary to  the  provisions  of  « this  Act."  The  course  taken  by 
the  respondent  was  to  move  for  estreat  of  the  complainant's 
recognizance.  This  was  ordered  by  the  Court,  and  it  is  now 
contended  by  the  complainant's  counsel  that  this  recognizance 
was  not  subject  to  estreat ;  he  says  he  is  fortilied  in  this  opi* 
nion  by  several  of  the  eminent  counsel  in  Torcmto. 

Will  you  be  so  kind  as  to  place  the  matter  in  your  Joutnal, 
so  as  to  elicit  some  opinion  upon  the  proper  course  lo  be  taken 

in  such  cases. 

I  remain,  sir, 

Your  obd'l  serv't, 

P.  T.  P. 

THE  STUDENT'S  PORTFOLIO. 

CONDL'CT  OF  ADVOCATES,  (a) 

**  When  a  cause  is  undertaken,  the  great  duty  which  the 
counsel  owes  to  his  client,  is  an  immovable  fidelity.  £v«ry 
consideration  should  induce  an  honest  and  honourable  msa 
to  regard  himself,  as  far  as  the  cause  is  concerned,  as  com- 
pletely identified  with  his  client.  The  criminal  and  disgrace- 
ful onence  of  i taking  fees  of  two  adversaries,  of  allowing 
himself  to  be  approache4  corruptly,  whether  directly  or  indi« 
rectiy,  with  a  view  to  conciliation,  ought,  like  parricide  in  the 
Athenian  law,  to  be  passed  over  in  silence  in  a  code  of  pro* 
fcssional  ethics.*  All  considerations  of  self  should  be  sunk 
by  the  lawyer  in  his  duty  to  the  cause.  The  adversanr  may 
be  a  man  of  station,  wealth,  and  influence ;  his  goodwill  may 
be  valuable  to  him ;  his  enmity  may  do  him  ^eat  injury. 
He  should  not  permit  such  thoughts  to  arise  in  his  mind.  He 
should  do  his  duty  manfully,  without  fear,  favour  or  affection.. 

At  the  same  time,  let  me  observe  that  no  man  ought  to 
allow  himself  to  be  hired  to  abuse  the  opposite  party.    It  is 

(a)  The  above  i^  tm  extract  from  Judge  8harsMrood>9  '*  IVofcMional  Kthtc9.** 
*  A  pleader  is  »uspcndal>k  when  he  is  attHiiitcd  to  have  received  fees  of  iwo 
:idvcrsarie».  in  one  cause.    Mirrour  of  Juviicct,  ch.  3,  bcc.  6. 
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not  a  desirable  professional  reputation  to  live  and  die  with, 
that  of  a  rough  tongue,  which  makes  a  man  to  be  sought  out, 
and  retained  to  gratify  the  malevolent  feelinjfs  of  a  suitor  in 
hearing  the  other  side  well  lashed  and  vilified.  Treat  your 
opponent  with  civility  and  courtesy,  and  if  it  be  necessary  to 
say  severe  things  bf  him  or  his  witnesses,  do  it  in  the  lan- 
guage, and  with  the  bearing  of  a  gentleman. 

The  practitioner  owes  to  his  client,  with  unshaken  fidelity, 
the  exertion  of  all  the  industry  and  application  of  which  he  is 
capable  to  become  perfect  master  of  the  Questions  at  issue,  to 
look  at  them  in  all  their  bearings,  to  place  himself  in  the 
opposite  interest,  and  to  consider  and  be  prepared  as  far  as 
possible,  for  all  that  may  be  said  or  done  on  the  contrary 
part.  The  duty  of  full  and  constant  preparation,  is  too  evident 
to  require  mucn  elaboration.  It  is  better,  whenever  it  is  pos- 
sible to  do  eOf  to  make  this  examination  immediately  upon 
the  retainer,  and  not  to  postpone  it  to  later  stages  in  the  pro- 
ceedings. The  opportunity  is  often  lost  of  ascertaining  facts, 
and  securing  evidence,  from  putting  off  till  too  late,  the  busi- 
ness of  understanding  thoroughly  all  that  it  will  be  necessary 
to  addue  on  the  trial.  In  this  way,  a  lawyer  will  attain  what 
is  very  important,  that  his  client  may  be  always  prepared,  as 
well  as  himself,  have  his  attention  alive  to  his  case,  know 
what  witnesses  are  important,  and  keep  a  watch  upon  them. 
So  that  their  testimony  may  not  be  lost,  and  upon  tne  move- 
ments of  his  adversary,  lest  he  should  at  any  time  be  taken 
by  surprise.  It  would  be  an  excellent  rule  for  him,  at  short 
stated  periods,  to  make  an  examination  of  the  record  of  every 
case  wnich  he  has  Under  his  charge.  It  always  operates  dis- 
advantageously  to  an  attorney  in  the  eyes  of  those  who  employ 
him,  as  well  as  the  public,  when  he  fails  in  consequence  of 
some  neglect  or  oversight.  Frequent  applications  to  the 
court,  to  relieve  him  from  the  consequences  of  his  inattention, 
tell  badly  on  his  character  and  business.  He  may  be  able  to 
make  very  plausible  excuses;  but  the  public  take  notice, 
that  some  men  with  large  business  never  have  occasion  to 
make  such  excuses,  and  that  other  men  with  less,  are  con- 
stantly making  them.  Every  instance  of  the  kind  helps  to 
make  up  such  a  character.  A  young  man  should  be  particu- 
larly cautiousy  and  dread  such  occurrences  as  highly  injurious 
to  Kis  prospects.  If  he  escapes  the  notice  and  animadversion 
of  his  constituent,  and  the  legal  consequences  of  his  neglect, 
by  the  intervention  of  the  court,  or  the  indulgence  of  his  oppo- 
nent, the  memberr>  of  the  bar  are  lynx-eyed  in  observmg 
such  tKing.  Nothing  is  more  certain,  than  that  the  practi- 
tioner wiU  find  in  the  long  run,  the  good  opinion  of  his  pro- 
fessional brethren  of  more  importance,  than  that  of  what  is 
connmonly  called  the  public.  The  foundations  of  the  repu- 
tation of  every  truly  great  jurist,  will  be  discovered  to  have 
been  laid  here,  oooner  or  later,  the  real  public  endorse 
the  estimate  of  the  lawyer,  entertained  by  the  associates 
of  the  bar,  unless  indeed,  there  be  some  glarmg  defect  of 
popular  qualities.     The  community  know  that  they  are  better 

Qualified  to  judge  of  a  man's  legal  attainments,  that  they  have 
le  best  opportunity  of  judging,  and  that  they  are  slow  in 
forming  a  judgment.  The  good  opinion  and  confidence  of 
the  members  of  the  same  profession,  like  the  king's  name 
on  the  field  of  battle,  is  *'  a  tower  of  strength ;"  it  is  the  title 
of  legitimacy.  The  ambition  to  please  the  people,  to  capti- 
vate jurors,  spectators,  and  idlers  about  the  court,  may  lead  a 
young  man  mto  pertness,  fiippancy,  and  impudence,  things 
which  often  pass  current  for  talent  and  ability,  with  the 
masses ;  but  the  ambition  to  please  the  bar,  can  never  mis- 
lead him.  Their  good  graces  are  only  to  be  gained  by  real 
learning,  by  the  strictest  integrity  and  honour,  by  a  courteous 
demeanour,  and  by  attention,  accuracy,  and  punctuality,  in 
the  transaction  of  business. 

It  may  a]^pear  like  digressing  from  our  subject,  to  speak  of 
these  qualities,  attention,  accuracy  and  punctuality,  but  like 
the  minor  morals  of  common  life,  tliey  are  little  rills  which 
at  times  unite  and  form  great  rivers.    A  life  of  dishonour  and 


fountain  of  a  little  habit  of  inattention  and  procrastination. 
System  is  everything.  It  can  accomplish  wonders.  By  this 
alone,  as  by  a  ma«jic  talisman,  may  tirne  be  so  economized 
that  business  can  oe  attended  to  and  opportunities  saved  for 
study/  general  reading,  exercise,  recreation,  and  society. — 
*  A  man  that  is  young  in  years,'  says  Lord  Bacon,  *  may  be 
old  in  hours,  if  he  has  lost  no  thne.'  " 


NOTICES   OF   NEW  LAW   BOOKS. 


Elements  of  International  Law,  by  Henry  Wheaton,  L.L.D., 
Minister  oi  the  United  States  at  the  Court  of  Prussia,  &c.&c. 
Sixth  Editiony  wiili  the  last  corrections})/ the  Author y  and 
additional  Notes,  containing  a  notice  of  Mr.  Wheaton's 
Diplomatic  Career,  by  William  Beach  Lawrence,  for- 
merly Charge  D' Affaires  of  the  United  States,  at  Loudon* 
Boston  :  Little,  Brown  &  Co.     1855. 

The  high  position  which  the  late  Mr.  Wheaton  occupied 
in  the  Diplomatic  world,  the  frequent  embassies  in  which 
he  was  engaged,  and  the  study  of  the  Law  of  Nations,  to 
which  he  devoted  his  lifetime,  would  of  themselves  be  a  suf- 
ficient guarantee  of  the  value  of  the  Work  we  have  just 
received ;  but  when  to  this  is  added  the  fact  of  this,  the  sixth 
edition,  being  edited  by  Mr.  W.  B.  Lawrence,  the  late  United 
States  Minister  to  the  Court  of  St.  James,  together  with  the 
addition  from  his  pen  ot  Notes  and  Emendations,  and  of  a 
Biographical  Memoir  of  the  Author,  a  further  value  is  added 
to  the  book,  and  to  those  interested  in  the  subject,  or  whose 
pursuits  in  any  way  lead  them  to  the  contemplation  of  Inter- 
national or  Constitutional  jurisprudence,  this  will  be  found  a 
most  valuable  Work.  Being  the  coteraporary  of  Chancellors 
Kent  and  WaUvorth,  and  of  Mr.  Justice  Story,  and  their 
personal  friend,  the  high  estimate  which  those  celebrated 
Lawyers  held  of  the  talents  of  Mr.  Wheaton,  and  of  his  pub- 
lication, is  given  in  several  instances  in  Mr.  Lawrence's 
Biography :  nor  is  it  conhned  to  them  alone,  many  others 
speaking  to  the  same  effect,  and  amongst  them  the  English 
Times  and  Edinburgh  Review,  the  former  of  which  has 
stated,  "  We  cannot  mention  the  name  of  Henry  Wheaton 
"  without  a  passing  tribute  to  the  character,  the  learning,  and 
'<  the  virtues  of  a  man,  who,  as  a  great  international  lawyer, 
"  leaves  not  his  like  behind." 

Much  interest  attaches  to  the  biography  by  Mr.  Lawrence. 
Whilst  purporting  to  detail  the  course  and  incidents  of  Mr. 
Wheaton's  life,  as  an  author,  an  antiquarian,  and  diplomatist, 
it  forms  an  interesting  sketch  of  the  political  state  of  Europe 
from  the  year  1805  to  the  present  time,  from  which  much 
information  may  be  acquired :  but  we  must  at  the  same  time 
mention  that  there  is  nevertheless,  throughout  his  remarks,  a 
pervading  tone  of  jealousy  towards  Great  Britain,  and  a  desire 
to  impute,  in  several  instances,  the  improper  management — 
nay,  even  the  violation  of  treaties,  by  England,  which,  to 
say  the  least,  is  in  bad  taste,  and  must  detract  from  his 
merits  as  an  author,  ex-minister,  and  statesman. 


The  work  has  been  some  time  in  the  press.    The  period  of 

its  issue  is  rather  felicitous,  as  during  the  present  war  between 

obscurity,  if  not  ignominy,  has  often  taken  its  rise  from  the  the  allied  forces  of  Great  Britain  and  France  with  Russia, 
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constant  emergencies  are  arising  in  which  a  reference  to  its 
contents  enables  the  reader  to  acquire  information.  We  may 
quote,  for  instance,  in  reference  to  the  charge  made  by  the 
Allies  that  the  Russians  avail  themselves  of  a  period  of  truce 
to  repair  their  shattered  fortifications, — ^the  law,  as  laid  down 
on  thai  point, 

*'  Besides  the  general  maxims  applicable  to  the  interpreta- 
tion of  all  international  compacts,  there  are  some  piles  pecu- 
liarly applicable  to  conventions  for  the  suspension  of  hostilities. 
The^r^  of  these  peculiar  rules,  as  laid  down  by  Valtel,  is 
that  each  party  may  do  within  his  own  territory,  or  within  the 
limits  prescribed  by  the  armistice,  whatever  he  could  do  in 
time  of  peace.  Thus  either  of  the  belligerent  parties  may 
levy  and  march  troops,  collect  provisions  and  other  munitions 
ttf  war,  receive  reinlorcements  from  his  allies,  or  repair  the 
fortifications  of  a  place  not  actually  besieged. 

"fhe  second  rule  is,  that  neither  pariy  can  take  advantage 
of  the  truce  to  execute,  without  peril  to  himself,  what  the 
continuance  of  hostilities  might  have  disabled  him  from  doing. 
6uch  an  act  would  be  a  fraudulent  violation  of  the  armistice- 
For  example  : — in  the  case  of  a  triice  between  tlie  commander 
of  a  fortified  town  and  the  army  besieging  it,  neither  party  is 
tit  liberty  to  continue  works,  constructed  either  for  attack  or 
defence,  or  to  erect  new  fortifications  for  such  purposes.  Nor 
can  the  garrison  avail  itself  of  the  truce  to  introduce  provisions 
or  succours  into  the  town,  through  the  passages  or  in  any 
Other  manner  which  the  besieging  army  would  have  been 
competent  to  obstruct  and  prevent,  had  hostilities  not  been 
interrupted  by  the  armistice. 

The  third  rule  stated  by  Vattel,  is  rather  a  corollary  from 
the  preceding  rules  than  a  distinct  principle  capable  of  any 
separate  application.  As  the  truce  merely  suspends  hostilities 
without  tenniuating  the  war,  all  things  are  to  remain  in  their 
antecedent  state  in  the  places,  the  possession  of  which  was 
specially  contested  at  the  time  of  the  conclusion  of  the 
aimistice.* 

The  work  is  divided  into  four  parts,  treating — 

Ist.  Definition,  Sources  and  Subjects  of  International  Law. 

Snd.  Absolute  International  Rights  of  States. 

3rd.  International  Rights  of  States  in  their  Pacific  Relations. 

4th.  International  Rights  of  States  in  their  Hostile  Relations. 

These  are  again  sub-divided  into  chapters,  under  more 
minute  heads,  and  a  Table  of  Cases  cited,  and  Index,  com- 
plete the  yalue  of  the  work. 


LAW  SOCIETY  OF  ^f^PER  CANADAj 

(OscooDE  Ha  LI.) 

Easter  Term,  ISth  Victoria,  1855.^ 

During  this  present  Term  the  Icllowing  Gentlemen  were 
called  to  the  degree  of  Barrister-at-Law : 

On  Mondcnj  the  Aih  of  June — Donald  Fraser  and  jAVsif 
Foster  Boulton,  E^^quires. 

On  Tuesday  the  V2th  of  June — ^John  Macdonald,  Wiluai^ 
Flanagan,  and  Anthony  LaCourse,  Esquires. 

On  Saturday  the  I6th  of  June — ^John  Vandal  Ham,  Esquire; 

On  Tuesday  the  12th  of  June,  in  this  Tenn,  the  following 
Gentlemen  were  admitted  into  this  Society  as  Membem 
thereof,  and  entered  in  the  following  order  as  Students  of 
the  Law,  their  examinations  having  been  classed  as 
follows,  viz: 

Junior  Class. 

Messieurs  David  Asiik  Sampson,  Henry  O'Brien,  j£inet- 

Mann,  Junior,  and  Samuel  Weld. 


Ordered — That  the  examination  for  admission  shall,  until 
f'lrther  order,  be  in  the  following  books  respectively,  that  is 
to  say — 

For  the  Opiime  Class : 


APPOINTMENTS  TO  OFFICE,  &.C. 

NOTARIES  PUBUC  IN  U.C. 

HENRY  A.  JONES,  of  Brockville,  Esquire,  Aitorney.auLaw ;  JAME.S 
FRASER,  Jimr.,  of  Kingston,  Esquire,  Attoruey-at-Law ;  and  PETER 
BALL  LONOi  of  Brentford,  Esquire,  Barrutcr-ai.Law,  to  be  Notaries 
P«bljc  in  Upper  Canada.— {Gasetted  7th  July,  1866.] 

ROBERT  COOPER,  of  the  City  of  London,  Esquire,  Barrister-at-Law;  and 
JAMES  BONWELL  FORTUNE,  Claverton,  Rice  Lake,  Gentleman,  to 
be  Notaries  Pablic  in  Upper  Cwiada.— {Gasetied  14tH  July,  1856.] 

•  VatteJ.  Droit  det  Gen»,  liv.  iii.  ch.  16,  H  2i«->361. 


Paley's  Mo  al  Philosophy,  Locke's  Essay  on  the  Humaa 
Uaderetanding,  Whateley's  Logic  and  Rhetoric,  and  such 
works  in  Ancient  and  Klodern  History  and  Geography  ail 
the  catididates  may  have  read. 

For  the  University  Class : 

In  Homer,  first  book  of  Tliad,  Lucian  (Charon,  Life  or  Dreairi 
of  Lucian  and  Timon),  Odes  of  Hoi  ace,  in  Mathematics  o# 
Metaphysics  at  the  option  of  tho  candidate,  according  xa 
the  following  courses  respectively  :  Mathematics,  (Euclidy 
1st,  2nd,  3rd,  4th,  and  6th  books,  or  Legendre's  Geomotrie, 
]gt,  2ud,  3rd,  and  4th  books,  Hind's  Algebra  to  the  end  of 
SimultaneouM  Equations)  ;  Metaphysics— (Walker's  andl 
Whateley's  Logic,  and  Locke's  Lseay  on  the'  Huwaif 
Understanding) ;  Herscheli's  A&tronomy,  chapters  1,  3,  4^ 
and  5 ;  and  such  works  in  Ancient  and  Modem  Geography 
and  History  as  tiie  candidates  may  have  read. 

For  the  Senior  Class : 
In  the  same  subjects  and  books  as  for  the  University  Class.' 

For  the  Junior  Class : 
In  the  1st  and  3rd  books  of  the  Odes  of  Horace  ;  Euclid,  Isi, 
2nd,  and  3rd  books,  or  Legend  re,  1st  and  2nd  books;  and 
such  works  in  Modem  History  and  Geography  as  the  can- 
didates may  have  read :  and  that  this  Order  be  published 
every  Term,  with  the  admissions  of  such  Term. 

Ordered — That  the  class  or  order  of  the  examination  passed 
by  each  candidate  for  admission  be  stated  in  his  certLQcate  of 
admission. 

Notice.— By  a  Rule  oi  Hilary  Term,  18th  Victoria,  students 
keeping  Term  are  henceforth  required  to  attend  a  course  of 
Lectures  to  bo  delivered,  each  Terra,  at  Osgoode  Hall,  and 
exhibit  to  the  Secretary  en  the  last  day  of  Term,  the  Lecturer's 
Certificate  of  such  attendance. 

Lecturer  next  Tennr— Adam  Wilson,  Esquire,  (I.C. 

Subject— The  Law  of  Landlord  and  Tenant. 

Hour  of  Lecture— From  9  o'clock  to  10  o'clock,  A.M. 

ROBERT  BALDWIN, 

Trtatwrer- 
Easter  Term,        > 

I8th  Victoria,  1855.  { 
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DIVISION    COU  RTS. 


OFFICERS     AND    SUITORS. 

Clerks  tmd  Bailiffs. — ^The  late  Act,  while 
incieasing  the  remnneration  of  officers,  comes  also 
laden  witn  additional  duties  imposed  upon  them. 
But  of  this  we  are  sure,  officers  will  not  complain : 
their  lanraage  has  always  been — ^^^Give  us  as 
much  to  do  as  you  like,  but  pay  us  for  the  labour 
imposed."  And  now  that  the  Legislature  has 
(Commenced  the  good  work,  we  trust  the  final  issue 
will  be  to  place  the  D.C.  officers  on  as  good  a 
footing,  in  proportion  to  the  time  and  labour  given, 
as  other  like  officers  in  the  administration  of  justice 
m  ibiB  Superior  Courts.  The  Courts  they  are  con- 
Aected  with  are  of  great  and  growing  importance 
to  the  publle ;  and  speaking  from  a  very  general 
persojBial  knowledge  of  the  Clerks  of  Division 
Courts,  we  assert  that  the  great  body  of  them  are, 
in  point  of  intelligence,  education  and  social. posi- 
tion, ftt  lea«f  equal  to  other  officers  who  draw, 
4hreat  from  the  State,  salaries  in  amount  more  than 
(double  the  en^olumei^t  which  D.C.  Clerks  generally 
^eBJoy. 

Clerks  will  see  that  we  have  noticed  in  the 
^(}j|oria}  one  point  in  relation  to  the  late  Act,  to 
which  we  refer  them.  The  ^rd  section  requires 
43lerks  to  keep  books  in  which  transcripts  of  judg- 
ments from  other  Counties  are  to  be  entered.  If  we 
were  to  take  the  language  literally,  the  section 
^ght  seem  to  require  an  entry  of  the  traiiscript  at 
lei^h,  but  it  is  added,  ^^  and  the  amount  due  on 
such  judgment  according  to  such  certificate."  If 
the  meaning  of  the  clause  was  to  require  the 
'transcript  to  be  copied  at  length,  i^  was  unneces- 
sary to  add  this,  for  the  transcript  woqld  shew  the 
Qipon9t  due :  we  think,  therefore,  a  note  of  the 
substance  of  it  will  be  sufficient  to  satisfy  the 
xequiieraents  of  the  clause.  Clerks  must  make  up 
booksfor  the  purpose,  which  may  be  denominated 
>*  Transferred  Judgments  Book,"  or  by  any  other 
significant  name.  We  would  recommend  this  book 
to  be  ruled  in  columns,  with  the  following  heads  : 
1st,  the  name  of  the  plaintiff;  2nd,  the  defendant's 
name ;  Srd,  the  county  and  division  in  which  judg- 
ment given  ;  4th,  the  nature  and  amount  of  judg- 
ment; 5th,  the  date  of  judgment;  6th,  when 
execution,  if  any,  sued  out;  7th,  amount  paid, 
and  when  ;  8th,  amount  remaining  unpaid  on  the 
judgment ;  9th,  a  column  for  remarks.  Or  it  may 
be  made  out  after  the  manner  of  Lawyers'  Dockets ; 
in  which  case  the  entry  might  be  in  this  way  : — 

A.B.,  Ph. 

CD.,  Dft. 

•Received  transcript  of  Judgment  in  thie  cause 
—  Diripion  Court  of  the  County  of  ', 


sbowins:  that  on  the 


day  of 


.,  A.D.  1854, 


Judgment  was  rendered  in  the  said  Court  in  favor  of 
above  Plaintiff  for  £  ;  that  an  Execution  was  sued 
out  thereon  in  the  said  Court  on  the  ■  day  of 

9  and  that  £        now  remains  unpaid  upon  the 
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said  judgment. 

The  second  and  latter  part  of  the  third  clause  of 
the  Act  impose  additional  duties  on  both  Clerks 
and  Bailiffs.  In  acting  under  these  clauses.  Clerks 
should  keep  a  book  to  make  the  necessary  entries : 
it  may  be  called  the  "  Foreign  Summons  Book," 
(in  contradistinction  to  Summonses  issued  from 
their  own  Courts).  This  book  should  shew  the 
style  of  cause — ^the  nature  of  process — ^when 
received — when  delivered  to  Bailiff — when 
returned — and  the  amount  of  fees. 

Bailiffs  should  also  keep  corresponding  books  In 
which  to  make  their  entries.  All  entries  respecting 
papers  received  for  service  from  another  Division 
should  be  kept  separate  from  the  entries  of  papers 
belonging  to  the  Officer's  own  Division. 

We  fear  a  difficulty  will  be  found  as  to  the 
Bailiffs'  fees.  The  Clerk  who  transmits  the  papers 
for  service  will  not  usually  be  able  to  say  the 
amount  he  should  take  from  the  party  to  cover  the 
charge  for  mileage  ;  but  as  it  is  probable  he  would 
be  held  answerable  for  the  fees  to  the  Bailiff  who 
make  the  service,  he  should  take  amply  sufficient, 
according  to  the  best  of  his  information,  as  a 
deposit,  returning  the  overplus,  if  any,  when  it  is 
ascertained  what  the  mileage  will  be. 

The  limits  of  the  several  D.C.  Divisions  in  U.C, 
and  the  names  and  post-office  address  of  the  Clerks 
for  each  Court,  are  now  matters  requiring  to  be 
known  generally,  with  a  view  to  working  out  the 
provisions  of  the  late  Act.  If  the  Clerks  in  each 
County  would  so  arrange  as  that  one  of  their 
number  would  forward  to  us  (post  free)  a  corrected 
table  giving  this  information,  we  would  endeavour 
to  find  space  for  it  in  the  Law  Journal^  month  by 
month,  till  the  whole  was  inserted,  or  otherwise 
throw  it  into  the  shape  of  an  office  sheet  for  refer 
ence — in  the  latter  case  charging  officers  requiring 
it  a  sum  barely  sufficient  to  cover  the  cost,  say 
2s.  6d.  per  dozen, 


Suitors. — As  every  claim  sued  on  in  a  Division 
Court  must  be  brought  in  the  proper  Court,  or  the 
plaintiff  will  be  non-suited,  the  question  "  What 
D.C.  a  party  having  a  cause  of  action  is  to  bring 
his  suit  in"  is  an  important  one  for  intended  pits. 
to  determine.  We  will  first  speak  of  suits  against 
dfts.  residing'  in  the  County  in  which  the  action  is 
brought  The  D.C.E.  Act  of  1853  requires,  in 
general,  that  an  action  should  be  brought  in  the 
Court  holden  for  the  Division  in  which  the  cause 
of  action  arose,  or  in  the  Court  holden  for  the 
Division  in  which  the  dft.,  or  where  there  shall  bv 
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more  than  one  dft.,  wherein  one  of  the  dft9.  shall 
dwell  or  cany  on  his  business  at  the  time  when  the 
action  is  brought.  Sec.  8.  In  the  case  of  officers, 
it  is  provided  that  where  a  Clerk  or  Bailiff,  either 
by  himself  or  jointly  with  another  person,  is  liable 
to  be  sued,  or  may  sue  for  a  demand  within  the 
jurisdiction  of  the  Court,  in  every  such  case  the 
Clerk  or  Bailiff  may  sue  or  be  sued  in  any  next 
adjoining  D.C.  for  the  same  County.  D.C.  Act  of 
1850,  sec.  62. 

Where  a  case  is  commenced  by  suing  out  an 
attachment  against  a  deft,  as  an.absconding  debtor, 
the  proceedings  in  the  suit  may  be  conducted  to 
judgment  and  execution  in  the  D.C.  holden'for 
the  Division  in  which  the  warrant  of  attachment 
wgjj  issued.     D.C.  Act  of  1850,  sec.  64. 

Where  an  intended  deft  does  not  live  in  the  Dim- 
sion  or  County  in  which  the  pit.  wishes  to  bring  his 
action,  the  D.C.  Acts  have  provided  for  two  dis- 
tinct cases  ;  1st,  where  the  suit  is  to  be  brought  in 
the  Court  holden  for  the  Division  in  which  the 
cause  of  action  arose  ;  2nd,  where  it  is  more  con- 
yeni^At  and  less  expensive  to  bring  the  action  in  a 
particular  D.C.  tbaii  in  the  one  adjoining,  (whether 
m  the  same  or  another*  county)  in  which  the  deft, 
resides.  In  the  former  case  the  pit.  may,  as  a  mat- 
ter of  right,  enter  his  suit  in  the  Division  in  which 
the  cause  of  action  arose — taking  care  to  enter  it  so 
as  to  give  ample  time  for  service,  from  twenty  to 
thirty  days — according   to  the  distance   from  the 

Elace  where  the  deft,  resides.  In  the  latter  case 
e  must  obtain  an  order  from  the  Judge  for  leave  to 
brine;  his  action  in  an  adjoining  Division.  This 
leave  is  obtained  either  on  a  written  affidavit  which 
the  Clerk  will  draw,  or  on  personal  application  to 
the  Judge  at  apy  sitting  o(  the  Court.  D.C.E.  Act, 
•eos.  6  &  9 ;  D.C.E.  Act  of  1855,  sec.  1. 


ON  THE  DUTIES  OF  MAGISTRATES. 


SKETCHES  BY  A  J.  P. 

(^oniinued  from  page  64.). 


THB  NAMi:  AND  STYLE  OF  JUSTICES  BEFORE  WHOM 
INFORMATION  LAID,  AND  THE  DATE  AND  PLACE  OF 
EXHl^BITING    IT. 

The  information  or  complaint  should  contain  the 
name  and  style  of  the  Justices  before  whom  it  is 
laid,  that  it  may  appear  he  is  one  having  authority 
in  the  County  or  locality,  and  over  the  subject  mat- 
ter of  the  complaint ;  (1 )  and  also  that  he  is  one 
having  authority  to  take  the  information  under  the 
particular  statute,  for,  as  before  observed,  the  juris- 
diction for  siunniary  conviction  is  sometimes  quali' 

"(1)  Reg.  V,  Jo  in«oii,  I  .'eir.  261, —Kile  and  Lane's  case,  1  D.  &  C.  101— Re 
PtrrlwM,  1  Q.B.  1J3. 


fied  with  respect  to  the  nurnt>6rg  ^^  description  of 
Justices  to  whom  it  is  coiximitfed,  and  when  so 
qualified  must  be  exercised  in  conformity  with 
the  directions  in  the  statute  conferring  it.  (2) 
Stating  the  Justice  to  be  one  "for"  instead  of  of  "in 
and  for"  a  County  has  been  held  to  be  bad*  (3) 

It  is  to  be  observ^id  that  under  the  16th  Vic,  cb* 
178,  one  Justice  is  competent  to  receive  the  infof^ 
mation  or  complaint ;  sec.  25  of  this  Statute  thu» 
enacting  on  the  subject : — 

'<  That  m  all  cslpbs  of  Summary  proceedings  before  a  Jnstice 
or  Justices  of  the  Peace  out  of  SesHions,  upon  any  infonnation 
or  complaint  as  aforesaid,  it  shall  be  lawful  for  9ae  Justice  to 
receive  such  information  or  complaint,  and  to  grant  a  Sum- 
mons or  Warrant  thereon,  and  to  issue  his  Summons  or 
Warrant  to  compel  the  attendance  of  any  witnesses,  and  tb 
do  all  other  acts  and  matters  which  may  be  necessary,  pr»- 
liminarv  to  the  hearing,  even  in  cases  where  by  the  Statute 
in  that  behalf  such  information  aad^  CQn\plaint  must  be  heard 
and  determined  by  two  or  nipra  Justices,  and  after  the  case 
shall  ^ave  been  so  heard  and  determinec^,  one  Justice  may 
issue  all  Warrants  of  Distress  or  Commitment  ttiereon  ;  and 
it  shall  not  be  necessary  that  the  Justice  who  so  acts  before 
or  after  such  hearing,  shall  be  the  Justice  or  one  of  the  Justices 
by  whom  the  said  case  shall  be  heard  and  determined  :  Pro^ 
vided  always,  that  in  all  dases  where  by  Statute  it  is  or  shall 
be  rcqurrecf  that  any  such  infonnation  or  complaiiit  shall  be 
heard  and  determmed  by  two  or  more  Justices,  or  that  a 
Conviction  or  Order  shall  be  made  by  two  or  more  Justices^ 
such  Justices  must  be^ptesent  and  acting  together  during  the 
whole  of  the  hearing  and  determiimtion  of  the  case." 

The  day  and  year  on  which  the  infonnation  i» 
laid  should  properly  be  stated,  that  h  may  aj^pear  h 
was  so  laid  subsequent  to  the  commissioner  of  t-he 
offence,  and  within  the  time  limited  by  the  Sta- 
tute. (4)  And  the  place  where  laid  should  be 
inserted,  that  it  may  appear  the  Justice  is  acting 
within  the  limits  of  his  jurisdiction ;  (5)  lor  though 
in  general  it  is  not  necessary  to  prove  the  p)ace 
exactly  as  laid,  yet  it  must  b6  shown  to  be  within 
the  jurisdiction  of  the  Magistrate. 

THE  NAME,  &C.,  OF  THB  DErENDANT.  . 

The  full  name  of  every  deft.  shouUL  be  i^^curat^]^ 
stated  when  possible.  Stating  a  number  of  defts. 
as  Messrs.  H.  ^^  and  Company"  was  held  bad,  Lord 
Kenyon  saying,  in  Eeg.  v.  tiarrison^  &  T.R.  608 : — 
^'  It  is  impossible  that  a  conviction  of  such  an  oi^ 
and  Company  can  be  supported."  If  it  be  i^ipos- 
sible  to  ascertain  the  name  of  ^  party  offending,  bis 
description  should  be  stated,  and  at  the  hearing  k^g 
proper  name  can  be  ascertained.     Where  two  or 

(2)  Sec  ante  poge  24.  This  is  certainly  a  material  distinction  between  hifnri- 
motion  and  a  conviction,  and  it  may  he  that  if  in  fact  the  infonnation  is  iidd 
before  the  proper  Justice  it  \vould  be  sufficient,  although  his  exact  authority 
was  not  ;)tatcd  in  the  information.  Yet  as  the  couvictiou  is  fbondad  on  and 
Khould  pursue  the  informatioii)  the  regular  course  is  to  show  iii  the  hitter  iIm 
Magistrate's  authority. 

(3)  Reg.  V.  Stockton,  2  New  Seps.  cas.  16.  U  L.  J.  1S8  M.  C,  bM  the  effect 

of  the  lit  sec  of  1^  Vic,  ch.  178,  on  the  rule  laid  dowii  in  this  case  la  to  b« 
regarded. 

(4)  See  ante  page  24,  Stat.  16  Vic.  ch.  178.  section  S,  enacts  that  Tariationa 
as  to  the  time  when  onence,  &c,  alleged  to  nave  been  coouatutted  shall  not  bis 
deemed  material  if  ttie  information  \i-wt  in  fact  laid  within  the  tiraa  United  bjr 
law;  but  as  a  wrong  statement  of  this  kind  is  calculated  to  mislead,  an  error 
raif  nt  entail  expensn  on  the  imformaut,  so  accuracy  on  this  point  fci  material. 

(5)  See  page  24  and  the  reference  in  Notes  (o)  aiid  (p). 
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more  persons  oi  tlie  same  name  reside  in  a  settle- 
ment, care  should  be  taken  to  distinguish  the  one 
intended  ;  at  all  events^  the  officer  having  the  exe- 
cution of  the  process  should  be  instructed  in  this 
particular. 

or  THE  NATURE  AND  DESCfel^tON  OF  THE  OFFENCE, 
AkD  THE  TIME  AND  PLACE  AT  WHICH  IT  WAS  COM- 
MtTT«». 


The  complaint  or  information  should  contain  an 
exact  and  a  legal  description  or  statement  of  the 
offence,  and  with  the  same  certainty  as  in  an  in- 
dictment, in  order  that  the  deft,  may  know  what  he 
is  called  upon  to  answer,  and  also  be  entitled  to 
defend  himself  against  a  second  accusation ;  and 
that  the  Justices  may  be  aware  of  the  precise  na- 
X\iic  of  the  charge^  aiid  from  the  statement  of  it 
peirceivc  that  the  offence  comes  within  their  juris- 
diction by  the  Statute  under  which  it  is  laid.  (6) 

It  was  fotmerly  the  practice  to  insert  several  dif- 
ferent Counts  in  the  informatign  Or  complaint,  hluch! 
In  the  same  manner  as  in  an  Indictment ;  but  now 
under  the  16th  Vic,  ch.  178,  every  complaint  must 
be  for  one  matter  of  complaint  only,  and  every  in- 
formation for  one  offence  only — sec.  9  enacting 
Yhit 'every  complaint  upon  which  a  Justice  of  the 
Peace  is  auth<5rife'6d  by  law  to  make  an  order  shall 
be  for  one  nid^tter  of  complaint  only,  and  not  for 
two  or  more  matters  of  complaint,  and  that  every 
information  for  any  ofTeAce  puhishable  on  summary 
^condition  shall  be  for  one  offence  only  and  not  for 
two  or  more  offences.  But  since  the  deft,  cannot 
(see  1st  sec.  of  same  statute)  take  any  objection  to 
the  information  for  defects  therein,  there  seenots  to 
be  'no  iiecessity  for  varying  the  statement  of  the 
^en6e.  Sec.  9  litoit^  the  complaint  as  one  matter 
only,  but  does  not  seem  to  disable  a  complainant 
from  joining  several  parties,  if  jointly  concerned  in 
the  subject  majter  of^  complaint. 

As  the  provisions  of  the  Statute  16 thVic,  c.l7,  s.  2, 
4hat  no  objection  sbf U  be  allowed  (o  any  informa- 
tion, &c.,  for  any  alleged  defect  in  substance,  (7) 
or  in  form,  or  for  any  variances  between  the  infor- 
mation and  evidence,  will  in  general  apply  to  pro- 
ceedings for  summary  conviction,  it  will  suffice 
briefly  to  mention  what  has  been  decided  respect- 
ing a  description  of  the  offence.  For  thou^  Magis- 
trates, before  the  passing  of  this  Act,  would  be 
obliged  to  give  effect  to  such  objections,  they  have 
how,  in  cases  within  the  operation  of  the  Statute, 
ample  power  to  amend  a  defective  infonnation. 

Facts  must  be  stated  in  a  direct  and  positive 
maimer,  (8)   and  not   in  the  alternative.  (9)    The 

description  of  the  charge  must  include  in  express 

■  ■•  ■  .■■....     -. .  *,     .  ^ - .. 

(C) Ex pwM Plun 5B.AC.9Si.    Re  Emy  and  Sawyer,  1  Ad.  A  EU. 8U. 
R«f .  «.  Ifvih,  4  D.  ^R.  MT. 

(t)  8e«  note  l,p«fe  108 OHM. 

(8)  lUfi  V.  Bradley^lO  Mod.  IdS:  Rof.  v,  Falfer,  1  Ld.  Rarm.  M9;  Res.  v. 
Ptraira,  3  Ad.  4  EU.  870. 


terms  every  ingredient  required  by  the  Statute  to 
constitute  the  offence,  nothing  being  left  to  intend* 
ment,  inference,  or  argument.  (10)  Where  the  gist 
of  the  offence  is  a  guilty  knowledge,  its  existence 
must  be  directly  averred,  (11)  The  information 
should  not  state  the  legal  result  of  faots,  but  the 
facts  themselves ;  (12)  and  this  although  the  words 
of  the  Statute  are  general,  stating  merely  the  l^egai 
effect.  (13)  It  is  not  necessary  to  use  the  actual 
words  of  a  Statute,  provided  those  words  are  equi- 
valent. (14) 


ON  THE  DUTIES  OF  OORONER8. 


(CONTIh'UKD  FKOM   PA.GS  123.) 


IL ^PROCEEDINGS    IN   RELATION   fO   INqUSSTS. 

77ie  Depositions, — As  far  as  possible  it  is  desira- 
ble that  the  Coroner  should  take  down  the  evidence 
in  the  very  words  used,  and  afterwards  read  it  over 
to  the  witness,  in  order  that  he  iki'ay  make  correc- 
tions or  explanation  if  he  hai  been  misunderstood, 
and  so  that  when  the  evidence  is  deliberated  upon, 
no  misapprehension  may  exist  on  the  part  of  the 
Jury  as  to  his  meaning.  The  following  form  may 
be  used : — 


County  of  — 
To  wit: 


— ^  )  Infonnation  of  the  Witnesses  seVerany 
\  taken  and  acknowledged  on  tlie  behalf  of 
our  Soverei^  Lady  the  Queen  touchinz  the  death  of  H.  H. 

at  the  dwelling  house  of  N.  N.,  in  the  Township  of , 

in  the  County  of^J ,  on  the-^-^ day  of  ^= ■ — ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and , 

before  A.  B.,  Esquire,  one  of  the  Coroners  of  said  County 
of  ■,  on  an  In(juisition  then  and  there  taken  on  viesr 

of  the  body  of  the  ^aid  H.  H'.,lhen  and  there  lying  dted,  aa 
follows,  to  wit  :-^ 


-,  in  the  County  of- 


J.  C.  of  the  Township  of — ^ 

Yeoman^  being  Sworn,  saith  that,  &c; 

AAer  the  examination  is  fully  taken  down  it  is 
carefully  read  over  and  signed  by  the  witness.  The 
Coroner  then  adds  :=— **  Taken  and  acknowledged 
before  me,  the  day  and  year  and  at  the  place  above 
named,"  and  signs  his  own  name  as  Coroner.  If* 
seveml  witnesses  are  examined,  the  same  attesta- 
tion is  made  at  the  end  of  each, 

WHERE   INQUEST   ADJOUBNED; 

Power  to  adjourn. — ^Where  the  witnesses  are  not 
all  present  and  sufficient  has  hot  been  elicited  to 

(9)  Reg.  r.  Middlehnrst,  1  Burr.  899;  Reg.  v.  Morley,  1  You.  4t  Jer.  SS;  Res. 
V.  Marshall,  1  Mo.  C.  C.  tfi&-3  Ha<w4c,  c.  25,  s.  68. 

(10)  Reg.  r.  Tnrner,  4  Biald*.  010;  Reg.  v.  Daman,  1  Chit.  Rep.  103:  Reg.  «• 
Jukes,  8  T.R.  036;  Reg.  p.  Trelawney,  1  T.  R.  322 ;  Reg.  c.  Pereira.  2  Ad.  & 
HIL  370 ;  Charter  r.  Grrtaie  et  al,  11  L».J.  78  M.C. ;  18  Q.B.  316. 

(11)  Reg.  «.  SleweUyn,  I  Show  48;  Reg.  «.  Jakes,  8  T.R.  086;  Rtg  r. 
Marsh.  2  B.  &  C.  717;  Cbaney  «.  Fkyne,  8Q.  B.  713;  Ex  pane  Bawkee,  3  B. 
&  C.  31. 

(13)  Reg.  V.  Sparling,  1  Str.  487;  Reg.  v.  Daman,  1  Chit  Rep.  147)  Reg.  9, 
Rowa,  S  Q.B.  IW. 

(IS)  Reg.  V.  Jams,  1  East  643,  n. ;  Re^.  v.  Neild,  6East  417;  Reg.  v.  Ridg- 
<way,  0  B.  &  Aid.  037 ;  Reg.  v.  Daman,  3  B.  &  Aid.  878i4i'Ietrher  r.  Calthrap 
14L.J.  16M.C.  ^' 

^14.  Stamp  V.  Sweeiland,  2  New  .^ess.  cas  90.,  6  Q.B.  13 
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close  the  Investigation,  or  where  time  is  required 
to  bring  up  such  witnesses  as  mnf  hare  been  stum- 
mone.d  and  have  not  attended,  the  Coroner  can 
adjourn  the  Inquest  to  another  day,  and  name  such 
hour  and  place  as  he  may  see  fit,  (usually,  however, 
at  the  same  hour  and  place)  but  must  take  the 
Juror's  recognizances  for  their  appearance  at  the 
time  and  place  specified.  The  following  form  is 
used: — 

Form  of  Heeognizance, 

"  Gentlemen,  you  and  each  of  you  acknowledge  yourselves  to 
owe  to  our  Sovereign  Lady  the  Queen  the  sum  of  Ten 
Pounds  to  be  levied  on  your  goods  and  chattels  for  Her  Ma- 
jesty's nsoy  upon  condtium  that  you  and  each  of  you  do 
Sersonally  appear  here  again  [or  at }  on ,  tie 
ay  of ,  A.D.  18    ,  [or  on  to-morrowj  at  the  hour 

of o'clock  in  the  forenoon^  then  and  there  to  make 

further  inquiry  on  behalf  of  our  said  Lady  the  Queen,  touch- 
ing the  death  of  H.  H.,  of  whose  body  you  have  already  had 
the  view ;  are  you  all  content?" 

Addressing  the  Jurors,  the  Coroner  then  charges 
them,  under  pain  of  forfeiture  of  £10  to  appear 
punctually  at  the  time,  place,  and  hour  named  in 
the  recognizance ;  thus : — 

"Gentlemen,  the  Court  doth  dismiss  you  for  this  time;  but 
requires  you  severally  to  appear  here  again  for  at-  J 

on  the day  of inst.,  Tor  on  to-morrowj  at 

o'clock  in  the  forenoon,  upou  pam  of  forfeiture  of  £10,  as 
in  your  recognizance  declared.'' 

The  Constable,  by  the  Coroner's  order,  next  pro- 
claims the  adjournment,  and  in  so  doing  uses  a 
form  almost  similar  to  that  in  force  at  the  Quarter 
Sessions : — 

"All  naanner  oi  persons  who  have  anything  more  to  do  at 
this  Court  before  the  Queen's  Coroner  ior  this  County, 
may  depart  hence,  and  give  their  attendance  here 

again  [or  at ]  on  the— —day  of .,  instant, 

[or  on  to-morrow]  at o'clock  in  the  forenoon, 

precisely— God  save  the  Queen. 

BURYING   THE   BODY. 

Wlien  body  map  be  buried.— The  StaU  4  of  Edward 
J.  provided  that  the  body  should  be  buried  after  the 
Inquest  held,  but  the  Coroner  usually  issues  his 
warrant  to  bury  the  body  in  dases  of  adjournment, 
as  well  as  where  Inquest  completed.  We  give  a 
general  form  of  Warrant: — 


Given  under  my  bind  and  seal  this* 
A.D.  18    . 

A*  0*, 

Comieri 


day  of< 


ta 

»••••« 


County  of- 


IVarrant  to  Bury  Body. 
To  the  Churchwardens  of- 


^Jff  of-^ )  To  the  Churchwardens  of 

To  wit :         J  others  whom  it  may  concern : 


and  all 


Whereas  I,  with  my  Inquest,  the  day  and  year  hereunder 
written,  have  taken  a  view  of  the  body  of  H.  H.,  who  not 
bemg  of  sound  mind,  memory  and  understanding,  but 
lunatic  and  distracted,  shot  himself,  for  agreeably  to  the 
finding  of  the  Jury}  who  now  lies  dead  in  your  Township, 
and  have  proceeded  therein  according  to  law.  These  are 
therefore  to  certify  ^t  you  may  lawfully  permit  tne  body 
of  the  said  H.  H.  to  be  buried  5  and  for  so  doing  this  shall 
be  your  warrant  and  authority. 


PROCSKDIKGS   AFTKB   ADJOURNMBAfi 

The  Verdici. — When  an  adjoonunent  has  iaked 
place  and  the  Jury  meet  at  the  a[qpoiiited  time, 
the  formalities  of  opening  the  Court  are  gcme 
through  as  at  the  opening  of  the  Inquest,  and  the 
Jtirors'  names  are  callea  in  order  that  they  may 
be  relieved  from  their  recognizances.  Additional 
testimony  is  then  taken,  and  the  whole  evidence 
offered  being  read  over  it  is  left  to  the  Jury  to  pro- 
nounce their  verdict.  Should  the  Jury  desire  time 
for  deliberation  they  withdraw  to  an  adjoining  pri- 
vate apartment,  accompanied  by  a  Constable  sworn 
to  take  care  of  them. 

Oath  to  ComaUOde. 

^  Yon  shall  well  and  truly  keep  the  Juiy  upon  this  laqtify 
without  meat,  driuk  or  fire ;  Yoo  shall  not  suffer  any  perMxi 
to  speak  to  Uiem,  nor  speak  to  them  3rour8elf,  unless  it 
would  be  to  ask  them  whether  they  have  agreed  upon  their 

•  verdict,  until  they  shall  be  agreed— So  help  yoa  Go».'' 

It  is  the  Constable's  especial  care  to  see  that  no 
one  interferes  or  attempts  to  interfere  with  Uie  de- 
liberations of  the  Jury ;  when  agreed  upon  their 
verdict  they  return  to  the  Court-room,  and  the 
Coroner  then  enquires  of  the  Foreman,  "  How  say 
you  that  H.  H.  came  to  his  death,  and  bv  what 
means  ?'*  In  reply  the  Foreman  hands  in  (written 
on  paper)  the  "finding"  agreed  to  by  the  Jurors. 

THS  iNQuismoir. 

What  the  Inquisition  should  show. — ^The  Jury 
having  delivered  their  verdict,  the  Cor<»ier  draws 
up  the  Inquisition,  causes  each  Juror  to  sign  his 
name  and  affix  his  seal,  and  if  any  of  the  Jurors 
unable  to  write  their  names,  make  their  mark. 
Each  signature  should  be  verified  by  an  attesta- 
tion, [a]  The  Coroner  must  also  sign  and  seal 
the  Inquisition  after  all  the  Jurors  have  signed.  It 
was  formerly  held  necessary  Aat  the  Jurors  should 
each  sign  his  name  in  fall — ^not  by  the  abbreviatiotl 
of  the  christian  names  peculiar  to  most  signatures, 
— ^but  that  is  not  now  required  where  the  names 
are  set  out  at  length  in  the  body  of  the  Inquisi- 
tion. [6]  The  Inquisition  should  be  on  parchment 
and  contain  the  following  particulars: — 1st,  the 
county ;  2nd,  the  place  where,  [c]  so  as  to  bring  it 
within  the  Coroner's  jurisdiction;  Sid,  the  time 
when  [rf] ;  4th,  the  Coroner's  name,  with  his  title 
of  office ;  6th,  the  view  of  the  body ;  6th,  that  the 
oath  was  taken  by  all  the  Jurors;  7th,  that  ^ 
Jurors  were  good  and  lawful  men  of  the  oovuity ; 

(»1  Rei.  r.  Bowwn,  3  Car.  &  P.  $03 ;  Regina  «.  Stookdirfo,  6  DowL  fil. 

(h)  Rex.  V.  Bennett,  6  Car.  &  P.  179. 

(c)  Reg.  V.  Grand  Junction  Railway,  S  Per.  &  D:  97 :  II  A«l.  It  Btt.  tW  li 

.  ^**l5f9^*  ^*  Brownlow,  «Pcr.  &  D.te;  11  Ad.  ft  BIl  119:  8  DeWL  1^;  4 
Jut.  103.  '  *' 
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8th,  that  they  were  charged  to  inquire ; '  9th,  the 
veipaict,  or  finding;  and  lastly,  the  attestation. [e] 

(to  BX  cdNTntxo.) 


U.  C.    REPORTS. 

OSNCRAL     LAW. 

RSOINA  V.  S06l. 

thMdarp Um etmmMtmtn^l  Fe.,  e*.19/  t  Tie.  c*.  II— Form  of  juctgrnent— 

Omimm  t»fk, 

iftU,  Tkat  die  miimte  of  the  boondBrjr  line  coiniDiteionen,  produced  in  thit 
caee,  could  not  be  considered  a  jadfment  within  the  meaning  of  the  3  Vic, 
eh.  It.  and  that  the  defendant  shoald  therefore  have  been  permitted  to  give 
ttVidehce  coiur»dicting  such  minute. 

That  second  section  of  this  act,  which  provides  that  every  such  Judgment  shall 
be  filed,  is  directory  only,  aiM  the  omission  to  file  will  not  affect  the  validity 

•"^'•'•"^  tWB.IL«..] 

NuiBAMCC^-The  indictment  charsed  that  the  defendant  Silas 
Roee,  on  the  Ist  of  May»  1854,  in  the  TownBhip  of  Oxford,  in 
the  cminty  of  GrenTiUe,  ohstructed  a  certain  road,  called  the 
•ide-liiie  road,  between  lota.  20  and  21  in  the  first  concession 
of  the  said  township,  the  load  being  a  common  highway,  and 
by  obstructions  placed  across  the  road  preyentea  the  same 
from  being  nse<L 

The  ease  was  tried  at  the  lact  assizes  held  at  Brockyille, 
before  McLean^  •/.,  and  the  evidence  to  sustain  the  chaive 
Was  as  follows: — ^In  1842  one  Jehlel  Hurd  complained  to  the 
board  of  boundary  commissioners  for  the  District  of  Johns* 
town,  and  requested  that  they  should  hear  and  determine  all 
matters  in  dispute  between  himself  and  certain  pentons,  of 
whom  the  defendant  was  not  one  named  by  him,  touchiiig 
Ihe  line  between  lots  No.  20  and  21,  in  the  hrst  concession 
of  Oxford,  and  also  the  line  in  the  centre  of  lot  No.  20.  .A 
pareel  of  papers  were  produced,  shewmg  that  the  commis- 
•ionefs  had  a  meeting  upon  the  notice  and  requisition,  and 
had  taken  evidenee  upon  the  subject  of  the  line  between  the 
kfis  20  and  21  \  and  a  memorandum  of  minutes  of  what  the 
commiFisioners  called  a  judgment  was  made  on  the  22nd  of 
July,  18^  These  papers  were  not  produced  from  the 
registry  office  of  the  county  of  Grenyille,  but  were  said  to 
haye  been  left  at  the  reeistry  office  for  the  county  of  Leeds, 
though  not  filed  or  entered  of  record  in  the  latter  omce. 

The  minutes  of  the  oomnussionem  was  in  the  words  aadi 
figures  foUowing:— 

'<  Minutes  of  the  Judgment. 

<<  Find  post  between  20  and  21 ,  marked  20  on  west  side,  an 
original  post ;  find  the  line  running  thence  to  rear  of  conces- 
sion, parallel  with  boundary  line  of  township,  to  be  the  boun- 
diary  oelween  lot  20  and  allowance  for  road  on  east  thereof; 
stode  monuments  to  be  placed  at  front  and  rear  oi  said  line, 
aJso  at  centre  of  lot  20,  and  at  the  rear  of  said  centre ;  follow- 
ing coftta  reasonably  incurred  and  awarded  as  within* 

**  KgmptviUe,  22d  July,  1842. 

O.  R.  G. 

J.  B. 

R.  F.  S." 

Mr.  Steely  the  commissioner  who  was  examined,  stated 
thttt  the  parties  were  heard  and  the  commissioners  came  to  a 
eoaehuaoti,  and  si|[ned  a  paper,  of  which  the  foreeoing  is  a 
copy,  with  (heir  initial  kilters,  intending  afterwards  to  draw 
op  II  formal  and  eitended  judgment.  Evidence  was  adduced 
to  diow  that  stone  monuments  had  been  placed  under  the 
directions  of  the  commissioners,  and  tLat  the  road  between 
lots  25  and  ^1  had  been  laid  out  on  the  east  side  of  the  line  so 
eaid   to   be   established  by  the  commissioners.      Statute 

(e)  H  Bale,  1^.  C^  174. 


labour  had  been  done  for  some  six  or  seyeu  years,  and  th^ 
load  had  been  used  by  the  public  for  some  twelve  years,  until 
the  month  of  May  last,  tvhdti  the  defendant  obstructed  it  by 
fencing  it  up. 

The  objections  raised  by  the  defiSndant  at  the  trial  were  as 
follows :  First,  that  there  was  no  evidence  to  shew  that,  the 
boundary  commissiooers  were  required  to  ascertain  the  lines 
in  question  by  any  one  who  owned  the  land,  and  who  had 
authority  by  law  to  ask  their  interference  in  establishing  a 
line.  (Secondly,  that  die  instrument  produced  is  not  a  decree 
or  judgment  oi  the  commissioners.  Thirdly,  that  there  is  nd 
decision  where  the  western  limit  of  21  is.  These  objections 
were  overruled  by  the  learned  judse,  and  then  the  defendant 
tendered  evidence  to  show  that  the  allowance  for  road  was 
on  the  west  side  of  the  line  ascertained  by  the  commissionerB 
as  the  east  line  of  lot  No.  20, which  the  learned  judge  rejected, 
considering  that  the  commissioners  had  determine  the  mat- 
ter, and  that  such  determination  was  binding,  unless  appealed 
against ;  and  he  therefore  directed  a  verdict  of  guilty  to  be 
entered ;  and  reserved  the  considerations  of  the  ease  upon 
the  objections  made  for  the  judgment  of  this  court,  and 
also  further,  whether  the  evidence  tendered  should  have  been 
received. 

The  case  was  argued  by  Fredand  for  the  erown  and  Rick- 
ardM  for  defendant. 

BuANs,  J.,  delivered  the  judgment  of  the  court* 

The  statute  1  Vie,  ch.  19,  as  amended  by  3  Vie.,  ch.  11, 
is  the  statute  which  governs  this  case,  so  far  as  the  same  is 
to  be  governed  by  the  decision  of  the  boundary  commissioners. 
The  second  section  of  the  latter  act  enacts  tluit  the  iudment 
and  final  decision  of  the  commissioners  shall  be  nlea  with 
the  registrar  of  the  county  where  such  boundary  commis- 
sioners shall  be  situate.    We  do  not  not  consider  it  necessary 
to  the  validity  oT  the  judgment  that  it  should  be  filed  with 
the  registrar  of  the  coimty.    We  cannot  but  see  the  legisla- 
ture intended  it  should  operate  as  a  notice  in  some  way,  fdr 
some  ]^urpose,  and  in  that  way  the  provision  with  respect  to 
filing  it  in  the  registry  office  has  importance.    The  first  sec- 
tion of  the  first  mentioned  act  enacts  that  the  acts,  orders, 
judgments  and  decrees  of  the  commissioners  shall  be  final 
ana  conclusive  between  the  parties,  their  heirs  and  assigns, 
except  in  case  of  appeal  to  be  be  brought  within  the  time 
limited.    By  the  17th  section  an  appeal  lies  to  the  Court  of 
Chancery,  or  the  Court  of  Queen's  Bench.    All  these  prori* 
sions  shew  that  it  is  necessary  that  the  judgment  or  filial 
decision  of  the  commissioners  should  shew  upon  the  fooe  of 
it  who  were  parties  litigating  the  dispute,  that  it  may  be  seen 
who  are  to  be  bound,  use  whether  tne  parties  who  are  to  be 
bound  appeared,  or  were  summoned  ana  made  default.    The 
judffment  to  be  filed  with  the  registrar  should  be  so  drawn  up 
in  form  as  that  either  the  parties  named  in  it,  or  some  person 
whose  rights  would  be  anected  by  it,  could  bring  the  matter 
befote  the  courts  named,  to  be  heard  upon  appeal.    Now 
when  we  look  at  the  memorandum  herein  set  out,  not  one  of 
the  requisites  which  would  be  expected  to  be  found  in  a  final 
judgment  or  decree  of  a  court,  or  board  of  commissioners 
acting  as  a  court,  is  to  be  found.    In  order  to  understand  the 
meaning  of  it,  even  as  regards  the  signatures,  or  to  know 
who  the  commissioners  are,  parol  evidence  must  be  resorted 
to.    The  township  is  not  stated  or  mentioned  in  which  the 
line  is  determinecf,  and  resort  must  be  had  to  other  documents 
and  parol  evidence  to  connect  those  documents  with  what  is 
said  to  be  a  judgment.    The  legislature  never  surely  meant, 
if  a  person  desired  to  appeal  from  a  judgment  or  final  decision 
of  the  commissioners,  that  he  should  be  obliged  to  furnish 
the  court  with  evidence  as  to  the  meaning  of  the  initials, 
such  as  O.  R.  G.,  and  J.  B.,  and  R.  F.  S.,  and  also  how  to  apply 
the  different  figures  and  contradictions  in  the  minute  set  forth. 
Suppose  such  instrument  as  furnished  in  the  present  case  to 
be  properly  filed,  it  may  well  be  asked  what  information 
would  be  derived  from  it,  as  to  what  township  the  line  was 
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in  which  Messrs.  O.  R.  G.,  and  J.  B.,  and  R.  F.  S..  professed  j  controvert  or  to  cast  any  doubt  upj^^jhis part  o£  the  plaintilPs 

to  settle,  Of  between  what  parties,  or  whether  the  parties  ajp- 

peared  or  made  default.     It  is  quite  too  absurd  to  suppose  the 

legislature  ever  intended  that  such  a  document  as  produced 

should  be  final  and  conclusive,  and  bind  the  rights  of  parties 

\o  whom  it  affords  no  information  whatever.     We  caiinot 

hold  this  to  be  a  judgment  or  decree  within  the  meaning  of  the 

act. 


There  was  evidence  offered  at  the  trial,  independent 
of  what  was  considered  to  be  the  decision  of  the  Com- 
missioners which  might  have  been  sufficient  primd  facie 
for  the  purpose  of  calling  upon  the  defendant  to  prove  why 
and  wherefore  he  interfered  with  a  road  which  had  been  a 
travelled  road  tor  a  number  of  years,  and  upon  wbich  statute 
labour  had  been  done.  When  the  defendant  ofiered  to  prbve 
the  line  to  be  as  he  contended  for,  his  evidence  was  rejected. 
The  case  has  not  been  heard  upon  the  merits,  and  possibly 
it  maybe  that  the  defendant,  by  nis  conduct  or  acquiescence, 
has  dedicated  the  piece  of  land  in  question  for  the  road.  The 
matter  has  been  assumed  against  the  defendant  upon  the 
idea  that  a  judgment  of  the  boundary  commissioners  bound 
his  rights,  or  prevented  him  from  asserting  what  he  now  con- 
tends for.  Without  meaning  to  say  the  opinion  which  the 
commissioners  endeavoured  to  perfect  into  a  judgment  may 
not  be  quite  correct,  and  that  perhdps  the  defendant  may  be 
liable  to  be  indicted  for  bbsti^ucting  a  road  which  his  own  acts 
and  acquiescence  tttay  have  dedicated  io  the  public,  it  is  suf- 
ficient to  say  that,  as  he  was  prevented  from  goin^  into  evi- 
dence on  the  ground  that  he  was  bound  by  a  decision  which, 
in  our  opinion,  was  not  such  a  judgment  as  the  statute  con- 
templates, we  cannot  support  the  conviction. 

Thd  same  course  should  be  taken  as  was  done  in  Regina  v. 
Spence,  (11 U.  C.  R.  31)  viz.,  the  judgment  must  be  arrested, 
so  that  a  fresh  indictment  may  be  preferred  if  the  parties  be 
•o  advised. 

Judgment  arrested. 


FURRIER  V.  MOODIE. 

Bwtitdarjf— Right  fry  poimtfiom  aeearding  to  division  kn«  agreed  on^Extemt  tf 

ttiehrighti 

tf  two  parties  owning  respective  halves  of  a  Io)  agree  lo  a  division  line  which 
ts  not  the  true  boiindary.  ahd  one  party  cleajrs  a  portion  of  land  ar-oordiiig  to 
■lich  line,  and  obtains  a  right  by  possession  to  such  portion,  this  will  not  give 
him  any  right  by  constructive  pi  ssessioil  to  the  Whole  as  if  this  line  were 
carried  out. 

.    The  jury  having  found  a  general  verdict  for  the  plaintiff,  though  the  defendant 
in  fact  entitled  to  the  part  he  had  cleared : — 


Held,  that  this  -was  not  ground  for  a  new  trial,  but  for  an  application  to  rcstraiJi 
the  plaintiff  from  taking  possession  of  such  part. 

[12  B.  R.,  379.] 

Ejectment  for  the  west  half  of  lot  No.  seven  in  the  tenth 
concession  of  the  township  of  North  Burgess. 

The  defendant  did  not  limit  his  defence,  but  defended 
generally  for  the  whole  of  the  half  lot. 

The  plaintiff  gave  notice  that  he  claimed  damages  as  mesne 
profits,  &c. 

At  the  trial,  before  Richardsy  J.,  at  the  last  spring  assizes, 
held  at  Perth,  it  appeared  that  the  plaiutiff  was,  by  patent 
dated  10th  April,  1824,  the  owner  of  the  west  half  of  the  lot 
in  question,  and  the  defendant  claimed  the  north-east  half  of 
the  lot  by  deed  from  the  grantee  of  the  Crown  for  that  portion, 
which  was  fipranted  to  one  Alexander  McMillan  on  the  first  of 
March,  182i.  "The  dispute  between  the  parties  was  as  to  the 
boundary  between  the  respective  portions  of  the  lot.  The 
plaintiff  ffave  a  good  deal  of  evidence  to  establish  the  bearing 
of  the  side  lines  of  the  lot  as  they  should  be  run  according  to 
ihe  course  of  the  town  line  of  the  township.  The  weight  of 
evidence  appeared  to  establish  this  course,  as  also  the  front 
an^le  of  the  lot  in  (question  upon  the  tenth  concession,  to  the 
tatisfaetion  of  the  jury.    The  defendant  gave  no  evidence  to 


case,  and  uo  question  was  made  oti  the  argument  oi  this  rule 
upon  the  correctness  of  the  vie^  the  learned  Judge  took  of 
that  in  submitting  the  case  to  the  jurjr.  The  plaintiff  proved 
bv  a  surveyor  that  he  ran  the  division  line  between  the 
plaint ifPs  and  defendant's  land  according  to  the  data  so 


established,  and  found  that  the  defendant  had  in  possession 
within  his  fences  five  and  a  halt  acres  belonging  to  the 
plaintiff.  The  land  through  yrhich  the  .division  line  ran  was 
not  cleared  from  the  front  to  the  rear  of  the  lot,  and  the  five 
and  a  half  acres  was  the  quantity  cleared  which  the  defend- 
ant had  included  within  his  fences.  The  remainder  of  the 
land  was  still  in  a  state  of  nature,  not  fenced  in  by  either 
party.  A  portion  of  the  land  included  within  the  defendant's 
fences  was  cleared  and  fenced  by  hini  more  than  twenty 
years  before  the  comi;nencenl<$ni  of  the  action,  and  a  portion 
of  it  had  been  cleared  ahd  fenced  within  that  time. 

The  defendant  relied  upon  establishing  that  in  *  the  yeat 
1825  the  plaintiff  and  he  had  agreed  that  a  surveyor  should 
run  a  division  line,  and  that  such  a  line  was  run  between 
their  possessions  accordingly  from  front  to  rear  of  the  lot,  aiid 
marked,  by  trees  being  blazed,  and  that  the  land  cleared  and 
fenced  in  by  the  defendant  was  according  to  that  line,  both 
as  respects  what  was  cleared  more  than  twenty  yean  ago 
and  wnat  had  been  cleared  within  that  period. 

Tile  plaintiff  gave  evidence  to  show  that  he  had  assentedt 
(by  a  verbal  arrangement,  as  must  be  supposed,  for  nothing 
in  writing  was  produced  or  alluded  td  in  any  way)  to  a  line 
being  run  between  the  respective  halves  of  the  lot,  but  that 
the  surveyor  employed  used  only  a  compass  for  the  purpose- 
each  party  was  to  pay  half  of  the  expense :  that  after  the  sur- 
veyor had  run  half^  tnrough  the  cbdeeSsion  sonrethin^  went 
wrong  with  his  compass,  and  the  line  was  n^ver  completed ; 
and  because  it  was  not  completed  the  plamtili' wotild  not  pay 
any  part  of  the  expenses,  but  said  he  would  do  so  if  the 
survey  should  be  completed,  but  which  in  fact  he  contended 
had  never  been  done.  The  defendant  in  1849  assented  to  K 
line  being  run,  because  he  said  that  if  he  lost  land  on  the 
plaintifl's  side  of  his  lot  he  should  gain  upon  the  other  side ; 
but  subseauently  he  receded  from  this^  and  stated  he  conld 
rely  upon  nis  length  of  possession. 

The  learned  judge  left  it  to  the  jury  to  say  what  portion  of 
the  west  half  of  the  lot  had  been  in  possession  of  the  defendani 
for  twenty  years  before  the  commencement  of  this  action^ 
and  as  to  such  portion  he  told  them  the  defendant  was  enti- 
tled to  succeed.  Then  they  were  directed  to  ascertain  what 
portion  of  the  west  half  of  the  lot  the  defendant  had  included 
within  his  lences,  and  of  which  he  had  not  hadi  the'  actual poiif^ 
session  for  twenty  years ;  and  as  to  such  portion  the  plaintitf 
was  entitled  to  recover,  and  the  jury  should  assess  sucti  dam- 
ages per  acre  for  six  years  past  as  they  tfiought  reasonablfl 
for  the  profits.  The  learned  judge  expressed  to  the  jury  hitf 
opinion  that  the  plaintiff  was  not  to  be  deprived  of  such  por- 
tions of  the  west  half  of  the  lot  as  might  be  upon  the  defen- 
dant's side  of  the  conventional  line  spoken  oi,  by  any  oon- 
struct  ive  possession  which  might  be  supposed  to  arise  from  s 
protraction  of  that  line  from  the  land  of  which  the  defendant 
was  in  the  actual  possession,  to  the  front  and  rear  of  the  lot. 

The  jury  gave  a  general  verdict  for  the  plaintiff,  and  as- 
sessed damages  for  two  and  a  half  acres  of  tne  land  in  pos- 
session of  the  defendant  at  X7  lOs. 

Philpotts  obtained  a  rule  to  show  cause  why  the  yerdicf 
should  not  be  set  aside  and  anew  trial  granted,  on  the  ground 
that  the  verdict  was  contrary  to  law  and  evideooe,  and  for 
misdirection.  He  cited  Doe  dem.  Hill  v.  Gander,  1  U.C.R.  B ; 
Doe  dem.  Cuthbertson  v  McGillis,  2  C.P.  124. 

Richards  shewed  cause,  and  cited  Doe  dam.  Taylor  vt, 
Proudfoot,  9  U.C.R.  503.    . 

BiTRNf,  J.,  delivered  the  judgment  of  the  court. 
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The  defendant's  counsel  contends  that  the  learned  Judge 
misdirected  the  jury  in  telling  them  that  there  mu6t  be  an 
actual  possession  on  the  part  oHhe  defendant,  and  that  there 
could  not  be  a  constructive  possession  to  deprive  the  plaintiff 
of  the  land  up  to  the  conventional  line  spoken  of.     It  is  con- 
tended that  tne  agreement  between  the  parties  to  run  such  a 
line,  and  their  stu>sequenily  holding  according  to  that  line  in 
rach  portions  of  the  land  as  were  actually  cleared  and  fenced 
more  than  twenty  years  ago,  m  law  and  in  fact  establishes 
the  line,  and  the  pofisession  of  the  parties  respectively  will 
be  determined  according  to  such  line.     If  any  agreement  in 
writing  had  been  shewn  between  the  parties,  which  would 
in  law  and  in  fact  amount  to  a  transfer  and  conveyance  of 
the  land  according  to  a  line  to  be  run  under  an  agreement  to 
tliat  effect,  then  it  might  perhaps  be  argued  that  a  construc- 
tive possession  might  exist  and  follow  such  an  agreement. 
Constructive  possession  will  only  be  inferred  where  nothing 
militates  against  it  in  favour  of  the  true  title,  and  will  not  be 
inferred  against  the  true  owner  in  favor  of  one  who  shews  no 
shadow  or  claim  of  title.    Without  examining  the  merits  of 
the  case  upon  the  question  whether  there  was  in  truth  a  parol 
agreement  established  that  the  parties  should  hold  by  a  parti- 
cular line, — and  upon  which  the  jury,  it  would  seern,  had 
arrived  bI  a  proper  conclusion, — there  can  be  no  question  the 
learned  Judge  £ated  the  law  correctly.  The  defendant  could 
not  rely  upon  the  agreement  alone,  if  there  were  in  fact  one 
established  to  run  a  line  between  the  parties,  and  that  such 
a  line  was  designated  more  than  twenty  years  ago,  without 
also  shewing  some  visible  occupation  or  possession  of  the 
land.    The  mere  agreement  and  designating  the  line  would 
not  of  themselves  establish  an  actual  possession  of  the  land. 
Would  they  be  sufficient  to  establish  a  constructive  posses- 
sion 7    I  do  not  think  they  would.    The  kind  of  possession 
required  successfully  to  defend  an  action  of  ejectment  must 
))e  such  as  would  enable  an  action  to  be  brought.    If  the 
plaintiff,  after  such  an  agreement  made  and  the  line  desig- 
nated, had  nevertheless  ascertained  the  true  line  and  cleared 
and  fenced'  up  to  it,  the  defendant  could  not,  on  any  idea 
that  the  effect  of  the  agreement  and  designating  the  line 
transferred  to  him  a  constfuclive  possession,  mamtain  an 
action  of  ejectment  against  thp  pli^ntiff.    Then  does  the  fact 
that  the  defendant  has  taken  possession  of  a  part,  and  kept  ii 
for  twenty  years,  establish  a  conventional  line  throughout  the 
lot  between  the  parties?    No  case  can  be  cited  to  establish 
•ach  a  proposition ;    and    it   appears    contrary  to    reason 
to  say  that  twenty  years'  actual  possession  of  a  part  is 
necessary  tq  pop^r  titie>    afid  vet  that  constructive  pos- 
Mssion    qf  another   part    will    pe   sufiicient.      The    only 
way  in  whioh  the  defendant  can  possibly  argue  the  pro- 
position is,  that  the  actual  possession  ol  part  carries  with 
It  the  constructive  possession  of  the  whole.    The  answer  to 
that  isy  that  such  presumption  is  never  made  except  in  favour 
of  one  elaiminff  under  colour  of  title ;  and,  further,  it  is  a  pro- 
position inapplicable  to  a  question  of  boundaiy,  i:i  which 
ease  the  possession  ought  to  be  unequivocally  indicated,  and 
according  to  law  must  have  so  remained  for  the  space  of 
twenty  years  before  the  commencement  of  the  suit. 

Se  verdict  for  the  plaintiff  is  quite  right  according  to  the 
effect  of  the  evidence.  The  defendant,  however,  con- 
lends  further  that  the  jury  should  have  found  a  verdict  in 
favour  of  the  defendant  for  such  portions  as  he  had  cleared 
and  fenced  for  twenty  years  before  the  commencement  of  the 
-action,  because  he  says,  as  it  now  stands  upon  the  verdict, 
the  plaintiff  may  take  possession  of  all  the  land  proved  (o  be 
part  of  the  west  half  of  the  lot,  as  there  is  no  restriction  in 
die  verdict,  and  the  judgment  and  execution  would  be  accord- 
ing to  that  finding.  The  eighth  section  of  the  new  Ejectment 
Act,  14  &  15  Vic,  ch.  114,  declares  that  upon  a  finding  for 
the  claimant,  judgment  may  be  signed  and  execution  issued 
as  at  present  in  the  action  of  ejectment,  <'and  the  said  judg- 
ment naving  the  same,  and  no  other,  effect  than  at  present." 
According  to  the  law  as  it  then  stood;  in  an  action  of  eject- 


ment, if  the  plaintiff  proved  himself  entitled  to  any  part  of 
the  premises  mentioned  in  the  declaration  he  was  entitled  te 
judgment  generally.  The  judgment  in  an  ejectment  deter- 
miued  nothing  as  to  the  quantum  of  land ;  and  if  the  decla- 
ration mentioned  more  than  the  plaintiff  proved  title  to,  the 
course  of  the  defendant  was  to  apply  to  the  court  for  relief. — 
See  Doe  dem.  Drapers'  Company  r.  Wilson  (2  Stark  N.  P.  C. 
^77) ;  Roe  dem.  Saul  v.  Dawson  (3  Wils.  49) ;  Fausset  v. 
Carpenter  (5  Bligh  N.  S.  75.) 

The  defendant's  rule  must  therefore  be  discharged,  (a) 


Shields  r.  DeBlaquiere. 


Action  for  prosecuting  fai$e  daim  to  land— Heir  and  devise*  eomntit$hn,  /at$e 

ajidavit  wwd  before,  ^ 

An  action  will  not  lie  for  kiiowingly  proAccnting  a  faljie  claim  before  tha  heir 
and  devisee  cominiMion,  to  the  plaintiff**  uijiyy  pxA  wi(h  knowlt»4f e  of  his 
claim. 

One  M.,  iu  1839,  having  a  right  of  purchase  of  a  lot  (torn  the  Crown,  mongmged 
lu  OeB.  to  secare  payment  of  a  sum  by  instalments,  the  last  of  which  wrtald 
fall  due  iu  lti49.  8oon  after  this  mortnge,  M.  gave  to  D,  a  buod  for  a  deed 
on  certain  condition'*  to  be  fulfilled  by  B.,  who  look  posaessioo.    Ii^  1850  the 

plaintiff  went  in  niider  an  agreemrnt  for  purchase  from  B.,  who  had  no( 
J'ulfilled  the  conditions  of  his  bond.  In  1861  the  defendaui  took  au  assignnient 
of  DcB.*(»  mortgage,  and  in  the  same  vear  he  claimed  before  the  heir  and 
devisee  cnmmis.4ion,  making  the  usual  aifidavit  of  ignorance  of  any  advene 
claim,  and  obtained  a  patent. 

The  plaintiff  thereupon  brought  an  action  on  the  case,  alleging,  in  the  first  and 
second  comits  of  his  declaration,  that  the  defendant,  nmlicinusly  contriving 
and  intending  to  injnro  him,  represented  himself  as  assignee  of  the  origliMil 
nominee  of  the  Crown,  and  claimed  as  snch  before  the  heir  and  devisee 
commission :  and  in  order  to  defraud  the  pbiintiff,  and  not  having  himself  any 
well  (bunded  claim,  and  knowing  tl^e  plauiiiff  *s  claim,  made  amdavit  that  he 
was  not  a^vare  of  any  adverse  claim,  and  procured  his  own  claim  to  be 
allowed,  whereby,  Jkc. 

The  third  and  fourth  counts,  founded  on  the  statute  83  Henry  VITI.  ch.  9,  were 
for  buying  M.*s  pretendeo  right,  the  defendant  being  iu  poasesaion  clainoiug 

title. 

HeU,  that  on  the  evidence  the  allegations  were  not  supported;  and  (hat, 
admitting  ihem  all  to  be  true,  no  ground  of  action  would  be  shewn. 

,  [1SB.R.38S.] 

The  first  and  second  counts  of  the  declaration  in  substance 
charged— that  the  plaintit!  was  in  possession  of  lot  two  in  the 
fifth  concession  of  Zorra,  for  which  lot  no  letters  patent  from 
the  Crown  had  issued ;  that  the  plaintiff  claimed  the  said 
land  as  deriving  a  title  or  claim  under  and  through  the 
original  nominee  of  the  Croumy  of  which  the  defendant  had 
notice : — ^that  the  defendast,  maliciously  contriving  and 
intending  to  injure  the  plaintiff,  represented  and  pretended 
himself  to  be  assignee  of  the  original  nominee  of  the  Crown^ 
and  claimed  in  that  capacity  before  the  heir  and  devisee 
commission ;  and  in  order  to  defraud  the  plaintiff,  and  to 
prevent  the  plaintiff  having  notice  of  defenoant's  claimin v, 
or  claiming  for  himself  (the  plaintifl),  or  resisting  the  defend- 
ant's claim,  and  not  having  any  well  jounded  daim  to  the 
land,  and  bein^  aware  of  the  p^aintifPs  claim,  made  an 
affidavit  that  his  (defendant's)  claim  was  just  and  well 
founded,  and  that  he  was  not  aware  of  any  adverse  claim  : 
and  produced  and  used  such  affidavit  before  the  heir  and 
devisee  commissioners,  and  procured  his  claim  to  be  allowed, 
and  by  virtue  of  such  allowance  obtained  letters  patent  to 
himself  for  the  lot — whereby,  &c. 

The  third  and  fourth  counts  in  substance  charged — ^that  the 
plaintiff  had  been  in  possession  of  the  same  lot  more  than  a 
year,  claiming  right  and  title  thereto:  that  the  defendant 

{)urchased  the  pretended  ri^ht  of  one  Reuben  Martin  to  this 
ot,  although  neither  Martin  nor  any  one  under  whom  he 
claimed  had  been  in  possession  of  the  premises,  or  of  the 
remainder  or  reversion,  nor  had  taken  the  rents  or  profits 
thereof  for  a  year  next  before  such  purchase,  nor  had  the 
defendant  been  in  lawful  possession  by  taking  the  yearly 

(a)  Note.  The  above  decision  is  not  intended  to  touch  the  question  whether 
under  tlie  new  rules  the  general  iisue  m  ejectment  is  distributable. 

If  there  are  different  portions  sought  to  be  recovered  wbrch  depend  upon 
different  titlc»,  or  one  portion  is  clearly  severable  from  the  other,  then  the  rule 
adopted  and  decided  in  Doe  d.  Bo wmaii  r.  Lewis  (13  M.  &  W.  241)  would 
apply. 
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farm  rents.  The  third  count  went  on  to  state  that  through 
the  pnrohase  from  Martin  the  defend  tnt  obtained  letters 
patent  from  the  Crown  for  the  lot,  and  ejected  the  plaintiff. 
The  fourth  omitted  the  getting  the  letters  patent,  but  stateii 
4hat  the  plaintiflf  had  been  disquieted,  &c.y  in  the  possession. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  at  Woodstock,  in  May  last,  before 
Macaulay,  C.J. 

The  lot  number  two  in  the  fifth  concession  of  Zorra,  a 
clergy  reserve,  appeared  to  have  been  sold  on  the  17th  of 
January,  1835,  by  the  commissioner  of  Crown  lands  to  one 
Thomas  Pearson. 

At  some  time,  when  not  appearing,  he  assigned,  according 
to  the  notice  of  the  heir  and  devisee  commission  put  up  ana 
advanced  by  the  defendant,  to  one  Charles  Griffith,  deceased, 
who,  according  to  the  same  notice,  devised  to  certain  parties 
in  trast,  who  assigned  lo  Reuben  Martin,  who  assigned  to 
defendant,  who  thereupon  in  1851  claimed,  was  allowed,  and 
l^t  a  patent  in  fee  for  this  lot,  making  the  usual  affidavit  of 
Ignorance  of  any  adverse  claim. 

But  the  title  set  up  in  this,  notice  (and  which  must  betaken 
to  be  correct,  as  the  claim  was  allowed)  seems  at  variance 
with  documents  put  in  evidence  at  the  trial.  The  first  docu- 
ment in  point  of  date  (t.6.,  1st  January,  1839)  was  a  mortgage 
from  Reuben  Martin  to  the  Hon.  Peter  B.  DeBlaquiere, 
reciting  that  Martin  was  desirous  of  borrowing  £91  1  Is.  lO^d., 
and  thfit  Mr.  DeBlaquiere  had  agreed  to  advance  it  on  getting 
BecuritjT  by  mortgage  of  his  interest  in  this  lot,  and  then 
witnessing  that  in  pursuance,  &c.,  and  in  consideration  of 
£91  lis.  10d«,  Martin  bargains,  sells,  assigns,  transfers, 
4Uid  sets  over  to  DeBlaquiere  this  lot  number  two,  together 
with,  &c.,  habendum  to  DeBlaquiere,  his  heirs  and  assigns, 
for  and  during  all  the  estate  and  interest  of  him  (Martin) 
therein, — subject  to  a  proviso  for  redemption  on  payment  of 
£91  lis.  lOld.,  with  mterest,  in  five  instalments  of  £18 6s. 
AjA.  each,  payable  on  the  1st  of  January,  1845,  1846,  1847, 
1»4S,  1849,  with  covenants  by  Martin  for  payment  according 
to  the  proviso;  for  right  to  conyey  for  the  estate  and  in 
manner  aforesaid ;  tliat  on  default  DeBlaquiere,  his  heirs  and 
assi^^,  miffht  enter ;  and  for  further  assurance  to  DeBlaquiere, 
subject  to  the  aforesaid  proviso ;  and  that  if  Martin,  his  heirs 
or  assigns,  should  take  out  the  patent  deed  from  the  Crown 
for  this  lot  before  the  last  instalment  was  paid,  he  or  they 
should  mortgage  the  fee  simnle  of  the  lot  to  DeBlaquiere  to 
secure  whatever  might  be  diie  of  the  £91  lOs.  lljd.,  and 
interest ;  that  14artin  should  pay  the  instalments  to  govern- 
ment as  they  fell  due,  and  on  ms  default  DeBlaquiere  might 
pay  them,  and  the  land  should  be  chargeable  with  all  sums 
so  paid,  and  interest:  provided  that  until  default,  Martin, 
his  heirs  and  assigns,  might  occupy,  enj'oy,  &o.,  without 
interruption  by  the  said  Martin.  This  mortgage  was  regis- 
tered on  the  19th  of  May,  1841 . 

On  the  7th  of  June.  1851,  by  indentqre  of  that  date,  P.  B. 
DeBlaquiere  assigned  this  mortgage,  the  debt,  and  the  land, 
to  the  defendant  m  fee,  in  consideration  of  £28  9s.  3d.,  sub- 
ject to  the  equity  of  redemption  in  the  mortgage,  with  a 
covenant  that  the  said  P.  B.  DeBlaquiere  had  not  made,  done, 
committed,  &o.,  any  act,  &c.,  by  means  whereof  <'  the  said 
principal  sum  and  interest,  security  and  premises  hereby 
assigned,"  <^or  the  said  piece  or  parcel  or  tract  of  lana, 
hereditaments,  and  premises  hereby  released  or  intended  so 
to  be,  or  any  of  then),  or  any  part  thereof,  are,  is,  can,  or 
shall,  or  may  be  in  anywise  impeached,  charged,  assigned, 
discharged,  affected  or  incumberei" — ^meaning,  among  other 
things,  that  the  whole  debt  and  interest  is  unpaid. 

No  claim  wss  derived  to  the  land  through  these  two  deeds 
in  the  defendant's  notice  before  the  heir  and  devisee  com- 
mission. 

8/      deed-poll,   dated  5th  of  December,  1850,  Martin,  in 
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consideration  of  6s.,  assigned^  f^^erred,  and  set  over  to 
defendant  aJl  his  right,  title  and  t^^^reatin  the  iot,  authorizing 
the  defendant  to  pay  government  such  sums  as  vsmain  due, 
and  to  take  such  steps  as  may  be  required  for  getting  ^ 
Crown  patent  to  himself  in  fee. 

It  seemed  that  on  the  27th  of  December,  1849,  the  defendant 
paid  £28  9s.  3d.,  being  the  third  instalment  and  interest  due 
on  the  sale  by  government  to  Pearson.  This  payment  appeared 
to  have  been  made  on  some  apprehension  tnat  the  sale  would 
be  forfeited  for  non-payment  oi  anything  for  so  many  yoare. 
On  the  23rd  of  July,  1852,  the  defendant  paid  £215  5s.  to  the 
commissioner  of  crown  lands,  being  the  balance  of  the  pur- 
chase money. 

On  the  13th  of  August,  1839,  Martin  gave  his  bond  to  the 
Rev.  W.  fiettridge  in  a  penalty  of  £600,  the  condition  being, 
that  if  Bett ridge  should  pay  whatever  was  due  to  government 
on  the  same  lot,  and  pay  to  the  Hon.  P.  B.  DeBlaquiere  £91 
lOs.  ll^d.,  secured  by  a  mortgage  of  Martin's  interest  in  tins 
lot,  with  interest,  as  tae  same  should  become  due,  and  should 
also  pay  to  P.  B.  DeBlaquiere  five  joint  and  several  notes  qf 
hand,  dated  the  12th  ot  September,  1838,  drawn  by  Martin 
and  his  knowledge  of  Bettridge's  interest, — the  bond  from 
Martin  endorsed  by  Abraliam  Carroll,  for  £18  6s.  4^.  each, 
and  payable  the  Ist  of  January,  1840-1-2-3  and  4,  to^etheir 
with  all  rates  and  taxes  on  the  lot,  and  pay  Martin  £50,  one 
half  down  and  one  half  on  the  13th  of  September,  1839  ;  then 
if  Martin  should,  on  request  of  Bettridge,  execute  a  cood  anc) 
effectual  conveyance  in  fee  simple  of  the  said  lot  to  Settridge 
in  fee,  free  from  incumbrances,  and  in  the  meaqtime^  an^ 
until  de&ult  be  made  in  some  of  the  instalments  and  interest, 
permit  Bettridge  peaceably  to  enjoy,  &o., — ^then  the  obliga- 
tion should  be  void. 

Martin  gave  up  possession  to  Bettridge  at  or  soon  after  the 
date  of  the  bond,  and  had  never  had  possession  since.  The 
defendant  never  had  any  possession.  Bettridse^  by  his 
tenants,  occupied  until  the  sale  by  Bettridge  to  the  plaint^ 
making  laree  and  valuable  improvements.  According  to  thb 
evidence,  the  plaintiff  entered  into  possesion  about  Aujfost, 

1850.  Bettridge  ^ve  him  a  receipt,  dated  the  17th  of  Ane, 

1851 ,  for  £50,  oemg  part  of  amount  of  purchase.  Accwding 
to  Bettridge's  evidence,  given  on  a  oommission,  the  plahffiQ' 
entered  as  tenant  to  make  such  improvements  as  be  shonld 
think  advantageous  to  himself  or  landlord,  until  tbey  could 
make  an  arrangement  as  to  the  purchase.  But  he  said  hb 
had  verbally  agreed  to  sell  to  the  plaintiff  for  £400^  out  of 
which  all  incumbrances  on  the  lot  were  to  be  paid,  inoloding 
defendant's  £40.  The  payment  to  Bettridge  of  £60  was  madfe 
by  giving  him  credit  on  an  account  he  owed  him.  Tht 
plaintiff  also  promised  to  pay  £50  at  ithe  expiration  of  t#ii 
years,  and  tbere  was  a  writing  under  seal.  He  swore  h^ 
paid  the  five  notes  of  Martin  s^nd  Carrol  to  DeBlaquiere. 

Mr«  Riohanison  proved  he  drew  the  assi^ment  tram 
Bettridge  to  plaintiff  in  April  1852.  After  making  the  state-. 
ment  a  paper  was  shewn  him  by  the  plaintiff's  counsel  in 
cross  examination,  and  he  said  that  was  the  p^per  he  referred 
to ;  it  was  of  the  3rd  of  May,  1852,  but  this  paper  was  not 
put  it^. 

Some  evidence  was  given,  extremely  slight,  from  which 
it  might  be  inferred  that  defendant  may  luiva  known  the 
plaintiff  was  in  possession  of  these  premises  about  two  years 
before  the  trial — t.e..  May  1852.  There  was  more  evidence 
to  shew  to  Bettridge  was  produced  by  him,  and  the  payment 
of  the  notes  of  hand  by  Bettridj^  to  the  Ho^*  p.  B.  DeBlaoniere 
might  have  been  known  to  him ;  though  at  the  same  time  it 
must  be  ren^embered  that  the  notes  themselves  were  not 
proved  to  have  been  in  any  way  connected  with  the  purchase 
or  mortgage  of  this  lot  by  Martin.  They  were  not  secured  on 
it  to  DeBlaquiere,  though  the  payment  of  thenri  was  under-< 
taken  by  Bettridge. 
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It  was  left  to  the  jary  to  inquire  whether  the  defendant 
knew  that  the  plaintifi  or  Bettridcfe  were  possessed  of  the 
land,  claiming  it  on  some  gronna  or  other: — whether  the 
defendant  had  reasonable  or  probable  cause  to  assert  his  own 
islaim,  and  deny  adverse  claim  as  he  did : — was  the  dJtfend- 
fmt's  affidavit  timdJUkf  or  was  there  wppressio  veri  or  $ug-' 
ge$iio  faUi  7 — were  the  ^omiQissioners  imposed  upon  ? — 
ivere  they  informed  of  ail  the  material  facts  the  defendant 
kneW|  and  of  which  he  ought  to  hare  informed  them  ?  The 
^Question  of  malice  was  left  to  them  as  ft  faet.  and  they  found 
6if  the  plaintiff-Klamages  Xd50, . 

Ftteman  obltained  a  rule  nisi  for  a  new  trial  on  the  law 
ffnd  evidene^y  for  misdirection,  and  for  the  reception  of 
improper  eWdence,  or  to  arrest  judgment. 

^  i7.  Ecdes  and  D.  B.  Read  shewed  cause  : — ^Tho  plaintiff 
asserts  that  Martin's  right  was  a  mere  pretended  right.  It  is 
true  the  declaration  shews  the  legal  estate  to  be  in  the  crown  ; 
but  the  8th  Vic.  eh.  8,  sec.  5,  establishes  a  sort  of  equitable 
right  in  a  party  having  made  payments,  and  constitutes  him 
in  effect  the  owner  in  fee  as  against  all  other  parties.  The 
plaintiff  claims  under  the  nominee  of  the  crown,  and  therefore 
^comes  under  this  provision.  It  will  be  argued  that  no  legal 
damages  can  be  recovered  because  the  title  is  merely  equita- 
Me  ;  but  this  is- not  so :  if  ao  equitable  title  is  interfered  with, 
ihere  is  a  remedy  at  law. 

It  is  contended  on  the  other  side  that  the  plaintiff  is  tied 
down  to  his  rights  under  the  statute  of  32  H.  VIII.  ch.  9 ;  but 
he  may  if  he  chooses  bring  his  action  on  the  case.  The 
statute  has  made  no  alteration.  It  only  deolares  what  the 
law  was  and  wha^  it  should  continue  to  be,  and  annexes  a 
penalty  to  any  breach  of  it  as  thus  laid  down  ;  but  a  plaintiff 
js  not  limltea  to  his  aotion  for  the  penalty ;  that  is  only  an 

editional  remedy,  and  concurrent  with  that  which  existed 
fore. — Com.  Dig.  ^  Action  upon  Statute,"  C. 

The  main  question,  however,  is  whether  a  sufficient 
IbtNind  ef  action  is  shewn.  Supposii^  all  the  faets  noted  by 
tnm  learned  judge  left  to  the  jurv  and  found  in  the  affirmative, 
w*uld  they  support  an  aotion  ?  The  authorities  shew  that 
Ihey  wonUl*  m  F&^Wy  v.  Freeman,  3  T.  R.  61,  Lord 
Mtiffom  quotes  from  Com.  Dig.  **  Action  open  the  case  for  a 
iieoeit,''  A.  I,,  **  Au  action  upon  the  ease  for  a  deoeit  lies 
irheiB  a  man  does  any  deceit  to  the  damage  of  another ;" 
luid  he  then  goes  on  to  consider  and  approve  of  this  opinion. 
It  is  of  no  consequence  whether  the  aeeeitful  representation 
#(miplaiBed  of  is  made  to  the  plaintiff  himself  or  to  a  third 
party,  provided  the  result  be  the  same.  It  is  in  fact  stronger 
when  it  is  made  to  a  third  party,  because  the  plaintiff  tLen 
has  no  opportunity  of  making  inquiries  to  satisfy  himself. 
Green  «.  Button,  1  Gale  349,  2  Cr.  M.  &  R.  707,  1  Tyr.  & 
Gran.  118,  is  more  in  point  than  the  last  case.  There  the 
isause  of  action  was  that  the  defendant  represented  himself  to 
the  sellers  as  havi^ig  a  lien  on  certain  wood  which  the  plain- 
tiff had  purchased,  and  the  seller  in  consequence  refused  for 
eome  time  to  deliver  it.  That  ease  is  analogous  to  the  present 
in  this  respect,  that  the  representation  was  made  to  a  third 
party.  Foster  D.  Charles,  o  Bing.  396,  shews  that  a  person 
recommending  an  agent  by  statements  which  he  knows  to  be 
false,  is  responsible,  though  no  malicious  motive  or  pecuniary 
interest  is  shewn :  this  case  is  much  stronger,  for  the  defend- 
ant had  a  clear  personal  interest — ^a  wish  to  get  the  patent  for 
himself.  These  cases,  and  Ley  v.  Madill,  1  U.  C.  R.  546, 
and  Tennery  v.  Stiles,  5  U.  C.  K.  254,  are  sufficient  to  nhcw 
that  in  law  the  action  is  sustainable. 

The  non-production  of  the  mortgage  tells  also  against  the 
defendant.  Knowing  that  his  father  had  the  mortgage,  he 
founded  no  claim  on  it,  but  claimed  as  assignee  of  Martin. 
The  mortgage  never  was  before  the  commissioners,  and  the 
defendant  seems  to  have  got  an  assignment  of  it  merely  for  a 
nominal  consideration  and  in  order  to  patch  up  hi.^  case 
afterwards. 

22 


Vankmtghnet,  Q.  C,  and  Freeman  supported  the  rUlo. 
Here  no  legal  title  is  outstanding  in  anybody,  and  the  court 
has  decided  that  when  the  crown  grants  land,  the  possession 
and  right  of  possession  are  transferred  to  the  grantee,  net- 
withstanding  there  may  be  a  squatter  upon  the  lot. — Doe 
Fitzgerald  v.  Finn,  1  U.  C.  R.  70.  The  statute  14  &  15  Vic* 
ch.  7,  sec.  5,  allows  the  purchase  of  a  ri^^ht  of  entry,  and 
therefore  in  effect  repeals  the  32  H.  VIIL ;  but,  admitting 
that  act  to  be  still  in  force,  no  case  can  be  cited  where  an 
action  has  been  brought  under  it  for  buying  a  pretended  title, 
when  that  title  is  purely  equitable.  Besides,  m  the  present 
case  it  is  absurd  to  talk  of  a  pretended  title.  When  the 
defendant  took  the  title  from  Martin  he  was  buying  the  very 
title  the  plaintiff  wished  and  intended  to  get,  and  therefore 
all  relating  to  this  charge  is  disposed  of.  The  third  and  fourth 
counts  are  bad,  because  they  shew  clearly  that  the  whole 
contest  is  about  equitable  titles  only,  at.d  there  is  no  prece- 
dent for  an  action  with  reference  to  such  claims.  Neither 
the  statute  nor  common  law  were  ever  made  to  apply  to  such 
estates.  As  to  the  defendant's  buying  the  mortgage,  he  had 
already  an  interest,  and  was  only  peifecting  his  own  title. 
That  is  allowable,  and  has  never  been  held  as  purchasing  a 
pretended  title.  Where  land  has  been  twice  sold,  a  court  of 
equity  in  fact  encourage  a  race  for  the  legal  estate,  and  who- 
ever gets  it  6rst  will  prevail.  Ross  qui  tarn  v.  Meyers,  9  U. 
C.  R.  284,  and  McKenzie  qui  tam  r.  Miller,  M.  T.  6  Vic, 
shew  that  a  person  may  buy  an  outstanding  title  to  protect 
himself. 

As  to  the  main  question,  there  is.no  precedent  for  such  an 
action  as  this ;  it  is  purely  speculative,  and  if  encouraged 
will  introduce  a  new  and  numerous  class  of  cases :  for  any 
step  taken  in  a  suit  contrary  to  good  faith,  good  practice,  or 
the  duty  of  a  party  to  the^ourt,  must  be  held  to  forni  as  good 
a  right  to  sue  as  is  stated  here.  If,  howevcF,  the  action  could 
be  sustained,  the  declaration  is  much  too  loose.  It  does  not 
allege  that  the  plaintiff  had  any  right  from  the  nominee  of  the 
crown,  or  any  title,  but  only  that  he  claimed  to  have  it. 
There  is  no  direct  averment  that  the  plaintiff  really  had  any 
6on4^^  claim  or  any  interest.  His  complaint  in  effect  is 
'^  Because  I  said  I  had  a  claim,  therefore  you  should  have 
given  me  notice,  and  whether  my  claim  was  good  or  bad 
makes  no  difference."  Now  notice  is  quite  immaterial  unless 
the  declaration  shews  some  interest  which  the  court  would 
have  protected.  He  may  have  been  merely  a  squatter  for  all 
that  is  alleged.  The  authorities  shew  that  in  actions  like 
those  referred  lo  on  the  other  side,  it  must  be  averred  clearly 
what  the  interest  is.  [Robinson,  C.  J. — Does  the  declaration 
mean  more  than,  For  that  whereas  the  plaintiff  professed  to 
own  ?]  No,  that  is  the  precise  meaning.  An  action  cannot 
be  brought  for  depriving  a  man  of  property  to  which  he  alleges 
no  title.  Cotterell  v.  Jones,  11  C.  B.  713,  shews  that  no 
action  will  lie  unless  damage  is  sustained,  and  therefore  it  is 
necessary  to  shew  exactly  what  the  interest  was  in  order  to 
estimate  the  damages.  This  action  fails  too  on  the  principle 
of  Davis  V.  Minor,  2  U.  C.  R.  464 ;  for,  if  the  interest  amounts 
to  anything,  the  plaintiff  could  have  cMiforced  his  rights  in 
equity  by  making  defendant  his  trustee.  Snppc)se  the  power 
of  granting  a  patent  in  this  case  had  remained  m  the  crown 
instead  of  bemg  vested  in  the  heir  an<i  devisee  commission, 
and  a  similar  deceit  had  been  practiced  on  the  crown,  would 
any  one  imagine  that  an  action  could  lie  ?  If  the  plaintiff 
has  a  clear  equitable  rij?ht  he  must  go  lo  a  court  of  equity; 
and  if  he  hiis  no  such  ntrht,  then  there  is  clearly  no  right  of 
action  at  law. — Cotterell  v,  Jones,  11  C.  B.  713. 

As  to  the  omission  to  give  the  notice  required  by  the  8  Vic. 
ch.  8,  sec.  5,  that  Is  no  ground  of  action,  for  there  is  nothing 
as  between  the  plaintiff  and  defendant  to  make  it  obligatory^ 
though  the  cominissioners  may  innist  upon  it  if  they  choose. 
The  defendant  might  hava  made  his  claim  as  well  as  the 
plainliir,  and  the  plaintiff  did  nothing  to  prevent  him.  Thiif 
action  is  in  tact  brought  simply  because  thf  plaintiff  neglected 
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S«apply  the  court  with  eridence  of  defendant's  claim,  and 
that  is  actionable  the  suborning  a  witness  by  either  party 
to  a  suit  would  be  more  so.  [Robinson,  C.  j  . — Suppose  a 
plaintiff  brings  ejectment  as  on  a  vacant  possession,  conceal- 
ing a  lease  which  he  has  made,  and  tarns  the  defendant  out 
a^d  drives  him  to  his  ejectment ;  or  suppose  a  plaintiff  sues 
mi  a  promissory  note,  concealing  the  fact  of  payment,  and 
serves  the  prqpess  on  an  agent  who  is  ignorant  ot  such  pay- 
ment.] Tne  charge  is  merely  that  by  (alse  cvictencc  the 
defendant  induc^  th^  court  to  arrive  at  a  ^vro^g  couclusion. 
Take  a  case  i^he^  payment  ifi  denied  on  oath  ^vnd  a  receipt 
afterwards  founct ;  ^ven  if  the  plaintiff  had  sworn  on  motion 
for  new  XryBi  that  no  payment  was  made,  no  action  would 
he.  liip  ease  tj^j^j  Ite  adjudicated  up^n  when  the  receipt  is 
tbondy  bji(  (hat  is  the  only  remedy.  Tixen,  as  to  the  hejr  and 
devisee  camn^vssion :  the  applications  to  them  are  all  pub- 
lished; eyery  o^e  knows  of  the  claim  being  prelerred. 
rRoBiNSON,  C-  J* — Is  there  any  allegation  that  Shields  did  not 
know  of  D^l^qu^ere's  proceeding  ?]  No,  nothing  of  the  sort. 
Fiuton  «.  Hoinnor,  1  B.  &  P.  205,  and  Longmcid  v.  Holliday, 
6  Ex.  761,  shew  that  the  action  cannot  be  rested  ou  the  ground 
of  deceit,  but  i^  n^ust  be  on  the  ground  that  defendant  had  a 
right  to  notice :  there  cai^  be  clearly  no  action  for  deceiving 
|he  court.  Saville  v.  Roberts,  2  Salk.  }5 ;  Johnson  v.  Sutton, 
1  T.  R.  {^ ;  Hpllis  v.  Goldfinch,  1  B.  &  C.  206 ;  Graham  r. 
Sandii^IIi,  10  JuiT:  106]  ;  De  Medina  v.  Grove,  10  Q.  B.  152 ; 
Roret  V.  Lewis,  5'D.  &  L.  371 ;  Francis  v.  Brown,  11  U.  C. 
R.  558;  and  Williams  v.  Mostyn,  4  M.  &  W.  145;  are*  also 
eases  which  tend  to  shew  that  the  action  cannot  be  main- 
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December,  1850,  and  that  the  s^^J^ttlent  of  the  mortgage  is 
not  made  until  the  7th  of  June,  1^^*.  But  we  think  there  is 
no  room  for  reasonable  doubt  that  the  defendant  purchased 
from  Martin  with  the  privity  and  assent  of  his  father,  the 
mortgagee — very  possibly  for  him.  The  defendant  had  paid 
X28  ds.  3d.  to  the  agent  of  the  commissioner  of  crown  lands 
on  the  27th  of  December,  1849,  being  for  the  third  instalment 
on  this  lot ;  aud  the  consideration  for  (he  assignment  of  this 
nr^ortguge  is  that  very  sum  of  i>28  98.  3d.,  apparently  con- 
necting Ihese.lwo  transactions,  and  giving  to  the  obtaining 
the  intervening  convevance  from  Martin,  when  coupled  wit^ 
the  conversation  which  he  proves  took  place  with  defendant 
respecting  the  mortgage  money,  a  clear  character  of  connec- 
tion with  the  other  two  transactions  ;  and  therefore  we  look 
on  the  defendant  as  standing  in  every  respect  in  the  position 
of  the  original  mortf;aj;ee. 


'D— S' 


As  to  the  evidence,  it  does  not  shew  clear  notice  to  defend- 
ant of  the  plaintifTs  claim.  The  fact  ot  the  plaintiff  bein^  on 
the  land  and  defendant  knowing  it,  would  not  shew  a  claim  ; 
and  there  is  really  no  evidence  thaHie  krievf  of  the  plaintiff 
beins  in  possession,  but  only  that  some  one  w^s.  VasA  is  no 
l^roof  of  an  adverse  claim.  There  may  have  been  enough  to 
put  the  plaintiff  on  enquiry,  but  that  is  not  suflScienf  to  ground 
an  action  like  this,  of  an  almost  criminal  character. 

DBAPnty  J.;  delivered  the  judgment  of  the  oourt. 

We  do  not  perceive  any  solid  distinction  between  the 
defendant  and  tne  mortgagee  from  whom  he  derived  title  at 
first. 

The  right  and  intefesf  of  Martin  stand  admitted,  as  both 
plaintiff  and  defendant  derived  their  claims  under  him, 
treating  hin)  as  entitled  %s  a  purohaaer  from  the  crown. 

Thei{  Martin  makes  a  mortsage  on  |he  1st  of  January,  1839, 
tp  secure  a  sum  of  money  with  interest  by  instalments,  the 
last  of  which  becames  payable  on  the  1st 'of  January,  1849. 
On  the  5th  of  December,  1850,  this  mortgagee  having  been 
paid  nothing,  either  principal  or  interest  j  the  defendant 
obtains  a  release  from  tne  mortgagor  of  all  his  interest  in  the 
mortgaged  premises.  The  mortgagor  had  in  the  meantime 
given  a  bond  with  a  penalty,  to  make  a  (legal)  title  to  a  third 

Eon  being  paid  a  certain  sum  of  monej,  and  on  this 
also  satisfying  this  very  mortgage,  neither  of  which 
tions  this  third  party  had  fulfilled,  nor  had  he  taken  any 
iteps  tp '  do  so,  though  notified,  as  Martin  swears,  that  he 
was  about  to  make  an  absolute  conveyance  to  the  mortgagor, 
and  though  lie  had  th  the  meantime  made  valuable  improve- 
ments. 
♦  »    •■  » 

Now  if  the  estate  of  Martin  had  been  a  legal  estate,  and 
the  foregoinff  had  been  the  true  state  of  the  transaction,  even 
with  the  addition  o^a  disputed  fact,  that  the  mortgagee  had 
the  fullest  notice  of  the  bond',  and  of  the  entry  and  possession 
under  it,  would  the  obligee,  on  being  evicted,  nave  any 
cause  pJf  action  against  the  mortgagee  ? 

Th^,  does  the  fact  that  thp  defendant  is  a<:signee  of  the 
mortgagor  make  any  difference  ?  'It  is  quite  true  that  the 
release  and  conveyance  from  Martin  to  him  is  dated  in 


In  what  view,  then,  can  it  be  said  that  the  getting  this 
release  from  Martin,  assuming  notice  of  Bettridge's  claim  and 
possession,  was  a  wrong,  a  malicious  injury  to  the  latter? 
If  Martin  had  been  able,  and  had  mortgaged  the  legal  estate, 
and  had  given  the  self-same  bond  to  Betiridge,  would  not  the 
mortgagee  have  had  a  complete  right  of  entry  to  oust  Bettridge 
from  the  possession  ;  and  also,  whether  before  or  after  such 
ouster,  to  get  a  release  of  the  equity  of  redemption  from  hia 
mortgagor  ? 

Or,  if  he  had  filed  a  bill  to  foreclose,  taking  no  notice 
whatever  of  Bettridge  or  of  his  possession,  and  a  decree  of 
foreclosure  were  obtained — ^the  court  bein^  kept  in  ignorance 
of  Bettridge  and  his  claim — would  an  action  lia  against  the 
mortgagee  by  Bettridge  ff^  a  malicious  wrong  ? 


I  can  only  say  that  as  yet  I  have  met  with  no  authority 
which  would  enable  me  to  answer  the  question  ^fHrmatively. 
Nor  is  it  to  bo  overlooked  that  Bettridge  teqk  no  assignment 
from  Martin,  only  a  bond  to  convey  when  certain  things  were 
done  by  him,  which  are  yet  undone.  If  a  wrong  were  done 
to  Bettlidge  by  the  release  of  December  1850  to  defendant, 
who  is  apparently  the  principal  wrong-doer — Martin  or  the 
defendant  ?  It  would  seem  «ga  anomaly  that,  the  defendant 
should  through  that  release  become  liable  to  Bettridge,  and 
that  Martin  should  not.  And  yet  I  cannot  see  how  an  action 
could  he  brought  against  Martin  by  Bettridge,  who  has  failed 
entirely  in  fulfilling  the  conditions  of  his  purchaae,  for  any 
act  done  after  such  failure,  by  which  Bettridge  lost  the 
purchase ;  and  if  not  against  Martin,  a  fortiori,  as  would 
seem  to  me,  not  against  the  defendant. 

Then  the  plaintifPs  claim  is  derived  under  Bettridge,  and 
this  cannot,  we  apprehend,  strengthen  it.  It  is  not  cfeaf 
when  the  plaintiff  entered^as  a  purchaser ;  but  it  is  clear  he 
acquireil  all  hisclainis  by  his  bargain  with  Bettridge,  and 
equally  clear  that  Bettridge  could  give  him  no  higher  or  better 
claini  than  he  had  himself.  There  is  evidence  to  shew  that 
tho  plaibtifi  occupied  in  1850 ;  but  it  is,  we  think,  very 
questionable  if  he  entered  as  a  purchaser.  If  there  was  e^ 
written  assignment  not  made  until  1852,  it  would  go  far  to 
lead  to  the  conclusion  that  the  purchase  was  concluded  on 
later  than  the  time  of  his  entry.  If  he  purchased  when  he 
entered,  he  knew  then  that  llettridge  had  failed  in  the  con- 
ditions which  entitled  him  to  call  for  a  conveyance.  He  knew 
what  payments  Bettridge  had  to  make  and  to  whom,  bat  he 
did  no  more  than  Bettridge  had  done  towards  fulfilling  them.. 

But,  assuming  this  in  the  plaintiff's  favor,  it  should  hd 
made  out,  in  order  to  sustain  this  action,  Uiat  the  injury  com- 
plained of  was  a  malicious  wrong  to  the  plamtiu';  and  to 
warrant  tlie  finding  of  malice  in  fact,  there  must  be  some 
evidence  connecting  the  acts  complained  of  with  an  intent  to 
plaintifPs  injuiy.  The  only  evidence  given  for  this  purpose 
was — first,  some  vao;ue  generalities,  that  the  witness  or  wit- 
nesses considered  the  claim  was  generally  known ;  and, 
secondly,  that  the  plaintifi^s  mother  had  seen  defendant  pass 
the  place  about  I  .vo  years  before  the  tiial,  which  wou la  be 
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about  Mav>  185:?;  Now  all  the  matter  charged  as  wrongful, 
and  wdicfi  led  to  the  obtaining  the  patent,  took  place  before 
or  at  the  meetiug  of  the  heir  and  devisee  commission  of  July, 
1851.  On  what  principle  is  it  that  the  defendant's  knowledge 
or  notice  of  plamtifT's  possession  acquired  in  May  1852  can 
reflect  back  upon  and  give  a  malicious  character  to  defend- 
skit's  lactioils  on  or  before  July  1851  ? 

We  have  hitherto  taken  no  notice  o?  a  fact  on  which  the 
plaintifPs  counsel  has  placed  the  strongest  reliance — ^viz., 
that  the  defendant  maoe  an  affidavit,  which  was  produced 
«md  used  before  the  heir  and  devisee  commissioners,  that  he 
believed  his  own  claim  to  be  just,  and  was  not  awai'o  of  any 
fdverse  claim.  It  was  admitted  this  affidavit  was  made  and 
used. 

We  have  examined  the  xjase,  trithout  reference  to  this 
affidavit,  to  see  if,  apart  from  it,  the  action  would  be  sus- 
tained, and  cannot  satisfy  ourselves  that  it  is.  Without 
reference  for  the  moment  to  the  frame  of  the  declaration,  we 
do  not  think  the  facts  disclose  a  cause  of  action.  Does  the 
affidavit  make  any  difference,  if  untrue^  and  do  the  facts 
proved  shew  it  to  be  untrue  ? 

Such  an  affidavit  was  indispensable  to  the  allowance  of  the 
claim,  bnt  equally  so  is  an  affidavit  of  debt  to  the  issuing  of 
9,  cdpias:  Actions  for  malicious  arrest  on  such  writs  are 
eomirroil  end^igh  ;  but  it  is  no  part  of  the  doctrine  of  the  court& 
that  a  declaration  not  settitig  forth  Such  aii  affidavit,  or  stating 
that  it  was  made  in  order  to  procure  the  issuing  of  the  writ, 
would  be  bad,  or  that  the  action  could  not  be  sustained  with- 
out such  an  affidavit  were  proved.  And  we  do  not  see  that 
the  making  the  affidavit  here  complained  of  has  any  greater 
or  more  direct  bearing  on  the  aajudication  of  the  commis- 
aioners  than  the  affidavit  of  debt  has  on  the  issue  of  the  writ 
or  the  arrest  made  under  its  authority.  The  affidavit  is 
necessary,  to  enable  the  commissioners  to  proceed — to  give 
them,  as  it  were,  jurisdiction  in  the  particular  case, — ^but  it 
forms  no  part  of  the  proof  of  the  claim  advanced,  nor  aids  in 
the  dispoMil  t)f  it)  so  rar  as  ihe  actwil  (acts  and  intrinsic  merits 
are  concerned.  So  for  aerwe  can  see  at  present^  if  such  an 
action  be  sustainable  at  all^  it  mijjht,  or  rather  mast,  be  by 
other  facts  independent  of  the  affidavit,  but  certainly  not  upon 
^he  affidavit,  without  proof  of  other  facts  in  th'enisislves  esta- 
blishing the  cause  of  action.  The  statement  in  the  affidavit 
that  the  deponent  believes  his  claim  to  be  jl)st  ahd  ^ell 
tounded,  does  not  procure,  nor  as  evidence  tend  topiot^Ure, 
the  decision  of  the  commissioners  that  his  claim  as  alleged 
in.  his  notice  ia  sustained.  It  is  not  the  per  quod  the  alleged 
iujury  was  inflicted,  though  it  may  be  a  slep  ancillary  to  it. 
Jn  oiir  opifiion,  the  proving  such  an  affidavit,  and  proving  it 
to  be  fsdsoi  would  not  per  se  sustain  such  au  action  as  the 
present. 

Then,  is  it  proved  to  be  untrue  ?  Take  each  member  of 
it.  Is  it  untrue  that  the  defendant  believed  his  claim  to  be 
just  and  well  founded,  when  he  was  assignee  of  a  nlortgage 
long  past  due,  and  the  mortgagor  had  released  all  ricrht  to 
him  expressly  because  the  morti^age  was  wholly  unpaio,  and 
after  the  mortgagor  had  referred  to  the  person  to  whom  he 
was  bound  to  convey,  without  any  result  or  action  on  his 
part?  Is  it  untrue  that  defendant  believed  there  was  no 
other  or  adverse  claim?  Assume  that  he  was  fully  aware  of 
t^e  precis^  nature  of  Bettridge's  claim  (which,  as  he  produces 
Bettridges  lx)nd  fiotn  Martin,  should  be  assumed).  He  knew 
also  that  Martin  had  goile  to  Bettridgo  before  signing  the 
release  of  1850,  and  got  no  satisfaction.  He  knew  that  the 
condition  on  which  Bettridge  would  have  had  a  right  to  call 
on  Martin  for  a  conveyance  had  not  been  fulfilled^  though 
the  time  for  its  fulfilment  expired  on  the  first  of  January, 
1849 ;  and  he  knew  that  up  to  the  date  of  his  making  this 
aiiidavit  (June,  1851,)  nothing  had  been  said  or  done  imply- 
ing that  they  meant  to  fulfil  the  terms  and  pay  the  money 
(unless  holding  the  possession  acquired  by  Bettridge  in  1839 
eould  be  deemed  such  an  act).    May  he  not,  even  though 


erroneously,  have  assumed  that  this  long  and  continqed 
default  operated  as  an  extinguishment  of  the  claim,  whichy 
in  strictness,  he  might  think  never  was  a  claim  on  the  landy 
but  on  the  liability  of  Martin  to  the  penalty  ?  We  are  not 
prepared  to  say  that  upon  all  the  facts  the  defendant's  affida- 
vit must  or  ought  to  be  coneidered  as  naade  maldjide. 

Then,  looking  at  the  frame  <3f  the  first  ahd  siscond  'cbonis 
(for  if  the  plainliif  fails  on  these,  he  has,  we  think,  no  ^und 
to  recover  on  the  third  and  fourth),  do  they,  coupled  with  thti 
proof,  establish  a  right  for  the  plaintiff  to  recover.  We  piit 
all  considerations  derived  from  any  supposed  analogy  wim 
the  statute  of  bracery  oUt  of  the  questfoii  \  and  thtd  facts  of  tha 
case  negative  the  application  of  any  suc)i  principle.  Th^ 
possession  of  the  niortgagor,  or  others  nordirig  under  him,  ift 
consistent  with  the  right  of  the  mortgaged ;  for.  Whatever  the 
rights  of  subsequent  holders,  they  must  be  subservient  to  the 
prior  incumbrance ;  and  therefore,  as  to  anv  notice  of 
plaintiff's  title,  as  assignee  of  the  nominee  ot  the  crown, 
which  the  plaintifi's  possession  could  give,  we  thitik  it  go^ 
for  nothing,  because  we  know  the  true  state  of  the  caae. 
This  possession,  and  the  notice  inferrible  from  it,  fonn  the 
inducement.  Then  the  averment  that  the  defendant,  mali* 
ciously  intending,  &c.,  represented  and  pretended  himself 
to  be,  Ib,  we  suppose,  intended  to  mean  a  false  represent- 
ation and  pretence — either  false  because  he  had  noclaiiji 
whatever.  Or  because  his  claim  was  acquired  under  sucjB 
circumstahcbs  that,  as  against  thtd  plaintiff,  he  was  din* 
abled  fronl  setting  it  up  as  true.  Can  thi6  )piQ  said  to  b4l 
the  truth,  when  it  appears  that  Ihe  detdnd'aht  holds  A 
assj^ee  of  a  mortgage  prior  in  existence  to  any  olaiia 
which  the  plaintiff  has,  and  when  the  defendant  obtadned 
a  release  from  the  mortgagor, .  as  appears  ?  I(  may  be  eveii 
adnlitted,  as  it  seems  to  us,  that  the  heir  aiid  devisee  camp 
mission  would  not  have  allowed  the  plaintiff  7s  clai^  had  thnr 
known  all  the  facts,  or  at  least  not  without  giviikg^Uie  plaintiff 
an  opppitunity  of  being  heard ;  and  vet  it  wouM.  ntft  follow 
that  this  action  is  sustainable.  We  have  already  remarkeS 
upon  the  materialitv  and  effect  of  the  affidavit  of  defendant. 
In^  remainihg  aVerniOnts  aVe,  that  he  procured  his  Olaiili  to 
be  allowed,  and  took  out  the  patent  in  jpursuance  6f  sdcn 
allowance,  which,  without  what  precedes,  would  be  imma- 
terial; We  .do  not  see  how  it  ban  be  said  that  the  defendant 
has  procured  the  allowance  of  a  claim  Which  had  no  fonnda^ 
tioh — a  fraudulent. or  pretended,  claim,  the  assertion  of  whieH 
was  a  wrong,  to  the  injury  of  the  plaintiff.  We  are  not  pte^ 
pared  to  determine  that,  with  all  parties  before  .them,  .the 
keir  and  devisee  comiliisslon  ousnt  not  to,  and  tUidrt&fora 
would  not,  have  allowed  the  defendant's  claim,  leaving  tUfei 
plaintiff  to  such  remedy  as  he  might  have,  if  anv,  asainst 
third  parties.  In  July  1851  there  was  due  to  the  plainti4r,  ti^ 
assignee  of  the  mortgage,  about  £160,  about  X30  for  ti^  thihd 
instalment  paid  by  him  in  December,  1849;  anc},  to,^ei,tl^ 
patent  out,  some  one  must  pay  the  seven  remaining  ins^l« 
ments  and  interest  from  1835,  a  liability  which  in  July  18^ 
amounted  to  £215  5s.  If  Mr.  Bettridge  sold  to  the  plaintin 
for  £400  in  May  1852,  as  seems  the  case  from. Mr.  Richard- 
son's evidence,  the  amount  due  to  the  defendant  lUidto  tha 
Crown  on  this  lot  exceeded  the  price  which  the  plaintiff 
a^creed  to  pay  for  it  with  all  its  improvements  up  tq  the  date 
of  his  agreement.  Upon  what  legal  principle  the  defendant 
should  pay  the  plaintiff  a  further  suni  of  £350  We  ate  unslble 
to  discover. 

In  this  declaration  there  is  not  a  word  about  want  of  reason* 
able  or  probable  cause.  That  there  was  no  watit  of  siich  cause 
to  prefer  the  claim,  the  decision  of  the  heir  and  devisee  com- 
mission allowing  defendant's  claim,  aiid  his  subsequently 
obtaining  the  patent,  must,  we  apprehend,  be  conclusive 
evidence.  The  only  other  point  upon  which  there  could  be  a 
suggestion  of  want  of  reasonable  and  probable  cause  is  as  to 
the  statement  in  the  affidavit,  that  the  defendant  was  not 
aware  of  any  adverse  claim.  We  are  not  by  any  means  elear 
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that  the  declaration^  as  it  is,  can  be  sustained ;  and  if  wo 
have  the  whole  facts  before  us,  we  do  not  see  that,  as  a 
matter  of  law,  a  judge  could  tell  the  jury  that  the  plaintiff 
had  not  reasonable  or  probable  cause  for  making  such  an  affi- 
davit; and  even  were  it  otherwise,  the  other  objections  on 
which  we  have  remarked  must  on  these  facts  present  diffi- 
culties apparently  insuperable  to  the  plaintiff's  recovery. 
Wc  think  there  should  be  a  new  trial. 

Rule  absolute. 


[AuOVBTy 


MUNICIPAL    CASES. 

(Digested  from  U.  C.  Reports.) 

From  12  Victoria,  chap.  81,  inclusive. 
(Continued  /roni  page  133.) 

XXIII.  By-Law— -What  interest  entitles  non-residents  to 
move  for  quashing — Must  not  be  contrary  to  U,C,  Assess- 
ment Ads-— Certainty  required  in— Costs.  12  Vic.  ch.  81, 
see.  155 ;  13  &  14  Vic.  ch.  48. 

Where  in  an  application  to  pass  a  by-law  passed  by  the 
municipality  of  a  township,  it  was  objected  ihat  the  applicant 
was  a  non-resident :  Htlaper  Cur. :  That  as  a  freeholder  of 
the  township,  the  applicant  had  an  interest  in  all  by-laws 
passed  by  the  Township  Council  suilieient  to  enable  nim  to 
move  to  quash  any  of  them. 

Where  the  municipality  of  a  township,  acting  undei^  the 
Statute  13  &  14  Vic.  chap.  48,  for  common  school  purposes, 
declared  a  rate  upon  the  resident  inhabitants  of  a  scnool  sec- 
tion only — Held  per  Cur :  that  under  13  &  14  Vic.  ch.  48,  as 
veil  as  the  U.C.  Assessment  and  Municipal  Acts,  the  by-law 
was  invalid,  because  the  mte  should  be  levied  on  the  tajcaJbie 
property  within  tlie  Etoction,  whether  of  residents  or  dou- 
TBSidents. 

Heldf  also,  that  in  such  case  the  Court  has  no  discretion, 
but  mus^  quash  the  by-law  with  costs. 

QufBte. — Whether  in  the  present  case  the  rate  and  aaeeM- 
ment  to  be  levied  were  stated  in  the  by-law  with  sufficient 
-oertainty.  And  ought  not  the  by-law  to  have  stated  an  appli- 
cation from  the  householders  and  freeholders  of  the  school 
section  for  the  rate  declared. 

In  re.  Dela  Haye  and  The  Gore  of  Toronto.  2  C.  P.  Rop. 
317. 


XXIV.  A  By-Law  passed  to  indemnify  a  township  councillor 
elect  for  the  costs  of  a  quo  warranto,  by  which  nis  election 
uras  set  aside,  is  illegal. 

In  re.  Bell  and  Mnnicipality  of  Manvers.    2  C.  P.  Rep. 
507. 


XXV.  By-Law  for  payment  of  a  debt  must  contain  the  rate 
to  be  leviedy  and  specify  the  debt  to  be  paid,  12  Vic.  ch. 
81,  sees.  41,  155. 

A  by-law  for  payment  of  a  debt  must  contain  on  the  face 
of  it  the  rate  authorized  to  be  levied  for  making  up  the  sum 
granted. 

Such  by-law  is  illegal  if  it  direct  a  gross  sum  to  be  raised 
for  the  payment  of  the  current  general  expenses  of  the  county, 
and  the  liquidation  of  the  debt  due,  not  stating  what  debt,  or 
of  what  amount. 

QiMere.  Whether  the  provisions  of  4  &  5  Vio.  ch.  10,  sec. 
41,  are  to  be  regarded  as  applicable  to  by-laws  passed  under 
12  Vic.  ch.  81 ;  or  whether  the  court  must  determine  on  their 


validity  according  to  other  Statute^  ^  force,  and  the  Common 
Law. 

The  Canada  Comp'y  v.  The  Manicipality  of  the  County  of 
Middlesex.    10  U.  C.  B.  R.  Rep.  93. 


XXVI.  By-Law  to  take  stock  in  RaUroad,  quashed.    12 
Vic.  ch.  81,  sec.  177;  13  &  14  Vic.  ch.  132. 

A  by-law  to  take  stock  in  the  Bytown  &  Prescott  Railway 
was  quashed,  1st,  because  it  appeared  not  to  have  been  con- 
curred in  by  a  majority  of  the  assessed  inhabitants,  as  required 
by  13  &  14  Vict.  chap.  132 :  2ndly,  because  no  sufficient  rate 
was  imposed  for  the  payment  of  the  debt  and  interest,  as 
required  by  12  Vic.  ch.  81. 

The  defendants  did  not  support  their  by-law,  and  the  Court 
refused  to  hear  counsel  on  behalf  of  the  Railway  Company, 
as  the  rule  was  not  directed  to  them. 

In  re.  Billings  v.  The  Municipality  of  Gloucester.  10  U. 
C.  B.  R.  Rep.  273. 


XX  Vn.  Counties  of  PrescaU  and  RusseU—Rate  imposed  in 
Russell  only  for  erection  of  Registry  Office  in  Rmsweilf 
whilst  one  of  the  united  counties,  12  Vio.  ch.  81,  sec.  41^ 
sub-sec.  22;  9  Vic.  ch.  34,  sec.  19 :  13  &  14  Vic  ch.  €7, 
sec.  31 ;  14  &  15  Vic.  ch.  110,  sec.  6. 

The  Municipal  Council  of  Prescott  and  Rnssell  passed  k 
by-  law  to  raise  a  snm  of  money  for  building  a  registiy  office 
in  the  County  of  Russell ;  and  they  enacted  that  the  rale 
should  be  levied  only  on  the  townships  composing  that  county. 
This  bv-law  was  quashed  on  the  ground  that  as  the  office, 
when  built,  would  continue  the  property  of  the  united  counties 
until  a  separation  should  take  place,  the  expense  of  erecting 
it  must  be  borne  by  both  counties  in  comnx>n. — Costs  given 
of  course. 

Smith  D.  The  Municipality  of  Prmcott,  &g.  9  U«  C«  B.  B. 
Rep.  282. 


XXVIII.  By-Law  to  remove  registry  gffiu  upheld^EniiUing 
or  affidavit,  9  Vic.  ch.  34,  sec.  A  j  12  Vic.  ch.  81,  seo. 
41 ;  12  Vic.  ch.  78,  sec.  3. 

The  powers  with  respect  to  the  removal  of  registry  offices, 
given  to  the  District  Councils  by  9  Vic.  ch.  34,  see.  19,  are 
now  vested  in  Municipal  Councils  for  counties.  A  by-law  to 
remove  registry  office  from  the  village  of  W.  to  the.  villagn  of 
A.  in  the  same  united  counties,  but  not  until  a  proper  bniraiiig 
should  be  provided  al  A.  upheld. 

An  affidavit  in  support  of  a  motion  to  quash  a  by-law  m 
sufficient,  though  not  entitled  in  any  court. 

Frazer,  Registrar  &c.,  v.  The  Municipality  of  the  United 
Counties  of  Stormont,  &c.    9  U.  C.  B.  R.  Rep.  286. 


XXIX.  Mandamus-^Court  of  Revision— Taxation  of  pro- 
perty.  12  Vic.  ch.  81,  sec.  170 ;  13  &  14  Vio.  ch.  WI,  see. 
170;  sees.  16,  17,  28,  31,  32. 

The  Court  refused  to  interfere  by  mandamus  to  compel  a 
municipal  council  to  alter  the  assessment  of  the^  applicant's 
property,  as  settled  on  appeal  by  a  court  of  revbion« 

They  also  declined  to  express  any  opinion  as  to  the  principle 
to  be  adopted  in  the  taxation  of  properl^ — ^whether  the  intrinaie 
value  only  should  be  regarded,  or  whether  the  amount  which 
it  could  be  or  has  been  Teased  for,  or  what  it  does  in  fact  pBO* 
duoe  to  the  proprietor,  should  be  taken  into  ooneidenilion. 

In  re.  Dickson  v.  The  Municipality  of  Gait  9  U.  C.  Bl'^JL 
Rep.  395. 
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XXX.  Bj/'Law-'Pleading- Practice.  12  Vice. 81, sec.  196. 

In  an  action  of  debt  on  award  made  by  arbitrators  appointed 
to  value  the  plaintifi^s  property,  through  which  the  deiendants 
had  by  their  Dy-]aw  directed  a  road  to  be  made : 

Held,  that  the  defendants  having  sone  to  arbitration,  were 
es'opped  from  objecting  that  the  by-law  was  not  averred  in 
the  declaration  to  have  oeen  under.seal. 

And  BcmbU,  that  althongh  the  Statute  enacts  that  all  by- 
laws made  and  gassed  shall  be  authenticated  by  seal,  aud 
signed  by  the  person  presidmg,  yet  it  is  not  necessary  to  set 
out  these  facts  whenever  a  by-law  is  pleaded,  but  it  is  sudi- 
cient  to  aver  that  it  was  duly  made  and  passed. 

Wilson  V,  The  Municipality  of  Port  Hope.  9  U.  C.  B.  R. 
Rep.  406. 


XXXI.  Illegal  resolution  of  luunidipal  council  acted  upon, 
and  spent,  therefore  not  rescinded. 

The  Conrt  refused  an  order  Wr^  rescind  a  resolution  of  a 
mamcipal  council,  authorizing  the  reeve  of  the  township  to 
draw  a  draft  on  the  treasurer,  in  favor  of  certaiin  members  of 
3the  cooncil  for  their  services  as  such  up  to  13  August,  1851, — 
bocausp  such  resolution  was  spent  and  inoperative  ;  and  there- 
fore, although  illegal,  no  object  could  be  gained  or  redress 
adSbrded  by  setting  it  aside. 

Daniels  v*  The  Municipality  of  Borford.  9  U.  C.  B.  R. 
Rep.  478. 
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taANSFER  OF  D.  C.  JUDGMENTS  TO  ANOTHER  COUNTY. 

Undkr  the  55th  sec.  of  the  D.C.  Act  of  1850  it 
was  necessary  for  the  Judge  in  whose  county  a 
judgment  was  entered,  to  certify  the  judgment 
when  execution  was  desired  in  another  county; 
and  this  seemed  to  be  contemplated  only  in  cases 
•where  the  judgment  debtor  had  removed  to  another 
county  without  satisfying  the  judgment.  Upon  the 
production  of  the  certificate  so  granted,  the  Judge 
cff  the  D.C.  of  the  county  to  which  the  party  had 
removed  was  authorised  to  order  an  execution  for 
the  debt  and  costs  appearing  to  be  due  on  the 
judgment. 

Sec  S  of  the  D.C.E.  Act  of  1856,  if  it  does  not 
virtually  repeal  sec.  55  of  the  D.C.  Act  of  1860, 
«eem8  at  least  to  render  it  a  dead  letter  in  practice. 
By  the  late  Act  the  formalities  of  obtaining  the 
Judge's  signature  to  the  copy  of  judgment  (which 
was  really  a  very  useless  requirement,  and  nothing 
but  a  matter  of  U)rm),  as  well  as  the  Judge's  order 
for  Leave  to  issue  execution,  are  rendered  unneces- 
sary, for  a  Clerk  can  now  issue  a  transcript  of  any 
tmsatisfied  judgment  attested  by  his  signature  and 
the  seal  of  the  Court ;  and  the  Clerk  to  whom  same 
may  be  directed  enters  it,  and  thereupon  proceed- 
HigB  may  be  taken  to  enforce  it  in  the  same  manner 
as  any  other  judgment.  And  moreover,  under  this, 


the  Srd  sec.  of  the  Act  of  last  session,  whether  or 
not  the  dft.  has  moved  out  of  the  county  is  imma- 
terial, as  is  also  his  place  of  residence. 

As  the  whole  responsibility  now  rests  upon  Clerks, 
great  care  is  necessary  in  framing  the  transcript 
of  judgment.  The  clause  in  question  requires  a 
"  transcript  of  the  entry  of  judgment,"  with  "  a 
"  certificate  at  the  foot  thereof  signed  by  the  Clerk 
"  and  attested  by  the  seal  of  the  Court,  stating  the 
"  amount  unpaid  upon  such  judgment,  and  the 
"  date  at  which  the  same  was  recovered." 

The  Form  No.  52  in  the  General  Forms,  prepared 
by  the  Commissioners,  may  be  readily  adapted  for 
a  certificate  under  the  present  law :  it  contains 
perhaps  more  t'jan  is  necessary,  but  for  many 
reasons  we  apprehend  it  will  be  found  more  con- 
venient in  practice  to  insert  all  it  contains.  The 
65th  sec.  of  the  D.C.  Act  of  1850  did  not  require 
more  than  the  3rd  clause  of  the  late  Act,  and  yet 
the  Commissioners  deemed  it  right  to  embrace  all 
that  is  set  forth  in  form  No.  52 ;  we  think  it  will 
be  the  safest  course  to  follow  that  form  ;  and  as  it 
is  required  under  another  clause  of  the  Act  for 
another  purpose,  it  will  save  unnecessary  multi- 
plicity of  forms.  There  is  one  addition,  however^ 
that  must  be  made — ^the  address  of  the  Clerk  from 
whose  Court  execution  is  desired— for  the  Statute 
says  "  the  certificate  shall  be  addressed  to  the  Clerk 
of  the  Division  Court  to  whom  it  is  intended  to  be 
delivered." 

The  operation  of  Rule  No.  67  upon  the  clause  ifl 
question  is  to  be  considered.  The  rule  piovideB 
that  no  warrant  of  executicm,  &c.,  shall  without 
leave  of  the  Judge  issue  on  a  judgment  more  than 
a  year  old,  unless  an  instalment  has  been  paid  on 
such  judgment,  or  an  execution,  &e.,  issued  thereon 
within  a  year  from  the  time  of  obtaining  judgment. 
Sec.  3  of  the  Act  of  1856  makes  it  the  duty  of  the 
D.C.  Clerk  to  whom  a  transcript  of  judgment  is 
delivered  "  to  enter  the  transcript  in  a  book ;"  and 
the  clause  goes  on  to  say,  "  and  all  other  proceed- 
"  ings  shall  and  may  be  had  and  taken  for  the 
"  enforcing  and  collecting  such  judgment  in  such 
"  D.C.  by  the  officers  thereof  that  can  be  taken 
"  under  the  D.C.  Acts  upon  judgments  recovered  in 
"  any  D.C.  for  the  like  purpose." 

A  judgment  thus  transferred  to  a  particular  Court 
can  have  no  greater  validity  than  a  judgment  origin- 
ally recovered  therein,  and  must  be  subject  to  like 
incidents.  We  think,  therefore,  tliat  the  Clerk  of 
the  Court  to  whom  a  transcript  of  judgment  is 
delivered  with  a  view  to  issuing  execution  thereon, 
must  be  governed  by  the  67th  Rule  of  Practice,  and 
that  unless  the  transcript,  on  the  face  of  it,  shews 
that  an  instalment  was  paid,  or  that  an  execution, 
&c.,  was  issued  on  the  judgment  within  a  year 
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from  the  lime  of  obtaining  the  same,  the  Clerk 
should  not  issue  execution  without  leave  of  the 
Judge  first  obtained  in  the  usual  manner. 


COSTS    IN    ACTIONS    IN    THE    SUPERIOR   COURTS 
COGNIZABLE   IN    A    DIVISION  COURT. 

Until  the  Act  of  last  Session,  ch*  125,  there 
were  no  means  of  bringing  a  party  within  the  cog- 
nizance of  a  D.C.  by  action  therein,  unless  he 
resided  in  the  same  county,  or  unless  residing  in 
an  adjoining  county  leave  was  obtained  froipi  the 
Judge,  which  leave  the  pit.  was  not  bound  to 
solicit :  it  was  usual  therefore  to  bring  the  action 
m  the  County  Court,  and  the  plaintiff  was  entitled 
to  his  full  costs.  This  Act  enables  cases  to  be 
brought  and  tried  in  the  Division  in  which  the 
cause  of  action  arose,  although  dft.  may  reside  in 
another  county,  (sec.  1),  and  gives  an  extended 
time  for  appearance,  aiid  provides  the  niachiiiery 
for  service  of  process. 

The  Practitioner's  attention  is  called  to  this  new 
jurisdictioii  as  to  place,  and  the  4th  sec.  of  the  Act 
in  connection  with  it,  which  makes  the  provisions 
of  the  13  &  14  Vic.  ch.  63,  and  16  Vic.  ch.  177 
(viz.  sec.  78  of  the  former  Act  and  sec.  2  of  the 
ratter),  in  reference  to  costs  in  any  action  brought 
in  the  Superior  Court  for  a  cause  of  action  cogni 
zable  in  a  D.C.  applicable  to  any  action  brought 
tinder  the  special  jurisdiction  given  by  the  Act  in 
question.  If  then  a  cause  of  action  is,  as  to  subject 
matter  and  amount,  cognizable  in  a  D.C,  and 
could  be  brought  by  a  pit.  in  the  Division  of  the 
D.C.  in  which  he  resides,  and  in  which  the  cause 
of  action  arose,  it  would  appear  that  if  brought  in 
the  Co.  Court  or  Superior  Court,  the  pit.  could  have 
no  costs. 

Questions  will  no  doubt  arise  upon  the  1st  sec. 
of  the  Act  of  last  session  as  to  the  meaning  of  the 
term  "  cause  of  action ;"  upon  this  we  shall  have  a 
word  to  say  hereafter.  But  in  the  meantime  the 
questions  may  come  up  in  the  D.C. 's  by  challenge 
of  the  Judge's  jurisdiction  to  proceed  under  the 
particular  circumstances,  or  in  the  Co.  Courts  in 
reference  to  the  right  to  full  costs,  and  we  would 
be  glad  to  have  notice  of  any  decision  on  the 
subject. 

The  clause  in  question,  we  may  remark,  does 
not  seem  to  touch  the  special  jurisdiction  given  to 
D.C.'s  under  the  Act  16  Vic.  ch.  180,  sec.  9, 
against  Magistrates,  when  proceeded  against  under 
the  authority  of  that  clause. 


[August, 


The  Right  Hon.  Dr.  Lushinoton,  in  his  iuclgment,  raid  : 
The  decree  is  m  these  words :  «  The  Judge,  having  matu»ly 
deliberated,  by  his  final  interlocutory  decree,  having  the  forei 
and  effect  of  a  definitive  sentence  in  writing,  at  petition  d£ 
Rothery,  pronounced,  that  William  Anderson,  the  deceased 
in  this  cause,  wa?,  at  the  time  of  making  and  executing  his 
last  will  and  testament,  bearing  dale  the  26th  January,  184^ 
and  at  the  time  of  his  death,  domiciled  in  France."  The  sole 
question  raised  on  the  proceeding  was  ihis,  whether  the  lc»-i 
talor-at  ihe  period  of  bis  death  was  domiciled  in  France  or 
England  ?    It  is  not  necessaiy  to  consider  why  the  learned 
judge,  who  then  presided  in  the  Prerogative  Court,  tbouffht 
til  60  to  narrow  this  question,  though  one  reison  ia  apparent-^ 
that  if  the  domicile  turned  out  to  be  England,  in  that  caSe  the 
French  will,    not  having  been   executed  accoixling  to  thb 
statute,  would  have  been  altogether  void,  and  there  would 
have  been  an  end  to  the  whole  contest.  If,  indeed,  the  domioil 
should  be  ultimately  established  to  be  a  French  domicil,  then 
the  Prerogative  Court  would  know  by  what  law  to  grant  drh 
bate;  what  would  be  the  form  is  another  question,  on  which 
their  Idrdships  express  no  opinion.    Now  the  leading  facts  jof 
this  case  are  these:  what  is  calied  the  domicil  of  origin  of  the 
lestator  was  Ireland  •  he  was  born  in  Ireland  of  Irish  parenti. 
The  domicil  of  origin  was  lost,  and  an  English  domicil  acquired 
by  long  residence  in  England,  principally  in  the  county  ol 
Gloucester.    It  further  appears,-  thai  the  deceased  became 
acquainted  with  Madame  Laneiiville  soriielime  about  t^ 
commencement  of  the  French  revolution.    We  Shall  not  stop 
to  consider  whether  the  early  hislory  set  forth  in  this  case^ 
true  or  is  not;  for  his  attachment  to  that  lady,  whaterer  he 
the  cause,  whether  arising  from  her  having  resooed  him  at 
that  period  from  impending  danger,  be  true  or  not,  ia  a  fact 
proved  beyond  all  controversy ;  it  is  admitted  in  this  ease  and 
has  been  argued  upon  by  both  parties.    In  the  year  1835  it 
appears  that  the  testator,  having  been  estranged  trom  Madamtf 
Laneuville  during  the  intervening  period,  again  dteoovared 
her ;  that  fact  clearly  appears  from  a  letter  inliis  own  haad« 
writing.    He  addresses  her,  « My  dear,  dear  Catherine,— I 
have  received  your  letter,  and  am  noWthd  hAppieal  maii  in 
the  world  m  knowing  that  you  are  well,  aKvB,  and  i  boM 
happy."    Then  he  goes  on  to  state  a  variety  of  other  ciremn^ 
stances,  Which  it  is  not  necessary  for  roe  to  reoapitnlate  ai 
present.    At  this  period  it  appears  that  the  testator  was  reai* 
ding  at  Bediord-villa,  Clifton,  and  immediately  after  harinff 
discovered  her  residence  in  Paris,  he  determined  to  Tiait  hen 
Either  in  the  end  of  1835,  or  the  beginning  of  183e,  be  aella 
ofl  his  goods  and  quits  his  residence  at  Bedford-ville,  Clifton* 
and  after  that— but  at  what  precise  period  does  not  appetw. 
from  any  of  the  evidence  that  I  have  been  able  to  discover  in 
this  case— after  that  and  not  before,  he  takes  lodginsa  in 
Prinity-street,  Bnslol.    For  what  period  he  was  there,  there 
IS  no  evidence  in  this  case.    It  is  to  be  observed,  thai  he  was 
not  permanently  resident  there.    From  that  period  1836  until 
his  death  in  1845,  he  continues  to  reside  in  France,  with  the 
exception  of  such  intervals  as  presently  it  will  be  neoeaaarr 
to  notice.     He  remains  in  Paris  till  the  year  1839,  and  after 
that  he  resides  at  a  house  at  Nogent-sur-Marue,  a  few  mile* 
trora  Paris.    Not  to  enter  into  a  discussion  of  the  particular 
form  and  manner  in  which  the  house  was  purchased  and 
furnished,  it  is  sufficient  to  say  that  he  had  a  life  interest  in 
this  house  ;  that  he  visited  England  every  year  according  to 
the  evidence  of  Mrs.  Price,  and  he  remained  seven  of  eiirht 


SURROGATE   COURT. 

(Notes  of  English  Cases  in  relation  to) 


Privy  Covftcii^-Anderson  v.  Laneuville.    Nov,  30. 
Apptal  ffomthe  Prerogative  Court  of  Canterbury— Domicil 
—  Will— Domicil  held  to  be  in  France.  * 


weeks  at  1  rinity- street,  Bristol ;  but  all  his  letters  show  this, 
that  he  came  there  not  from  choice,  but  upon  buaineas,  and 
was  always  anxious  to  return  as  quickly  aa  poasible  after  that 
business  was  disposed  of  to  his  residence  in  Fiance.  Here 
then  IS  a  residence  in  France  from  1836  with  only  intervale  of 
short  duration,  and  they  were  for  the  purposes  of  buaineaa.  1 
think  that  an  observation  was  made  by  the  L.  C.  in  the  caa« 
of  Beinpde  r.  Johnstone,  3  Ves.  201,  which  strongly  appiiee 
to  this  case.  Speaking  of  the  deceased  the  L.  C.  said. 
«  Wherever  he  had  a  place*  of  residence  that  could  not  be 
reierred  to  an  occasional  and  temporary  purpose,  that  ia  fouad' 
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in  England  and  nowhere  else."  So  in  the  present  case^  so 
far  as  he  had  a  residence  of  a  permanent  and  not  for  an  occa- 
sional and  temporary  parpose^  that  residence  must  be  foand 
in  France  and  nowhere  else.  We  apprehend,  looking  at  the 
state  of  factsi  prima  facie  the  domicil  in  England  would  be 
abandoned^  and  there  would  be  enough  to  constitute  a  French 
domicil;  though  If  this  was  properly  speaking  to  be  called  the 
domicil  of  origin,  it  is  necessary  to  have  very  strong  facts  to 
change  such  domicil.  Looking  at  t^is  stale  of  things,  what 
^re  the  facts  and  what  are  the  arguments  which  have  been 
uddpced  in  opposition  to  the  conclusion  which  such  a  residence 
vnder  such  circnmstances  induces  their  lordships  to  come  tu  ? 
The  facts  were  short,  and  the  argument  was  this :  it  was  con- 
tended that  the  testator  intended  only  to  remain  during  Madame 
JiSneuTille's  lifetime.  Assuming  that  to  be  the  fact,  assum- 
ing that  he  intended  to  quit  when  Madame  Laneuyille  died, 
it  does  not  at  all  follow  that  that  will  tend  to  establish  the 
oonolnsion  Itiat  he  had  not  acquired  a  domicil  in  France, 
because  what  is  it  that  takes  off  the  acquisition  of  a  domicil 
bv  long  residence  in  a  country  ?  It  is  bein^;  there  for  a  tem- 
porary purpose*  It  never  can  be  said  that,  residing  in  a 
country  till  the  death  of  a  party,  was  a  temporary  purpose. 
Residence  in  India  in  the  East  India  Company's  service  has 
long  since  \ieei\  established  to  constitute  domicil ;  yet  there  is 
in  eiFil  pases  always  the  animus  revertendi  at  some  period 
thoogh  Tory  remote :  if  the  residence  be  merely  of  a  nature 
temporary  and  not  likely  to  last  long,  then  it  would  not  con- 
stitote  domicil  in  itself.  It  has  also  been  contended  that  all 
t%e  piQperty  of  the  deceased  was  in  this  country.  No  doubt  it 
Was ;  the  property  was  situated  in  this  country ;  but  that 
ugument  has  been  long  disposed  of.  The  learned  judge  who 
gmre  judgment  in  the  court  below  has  particularly  adverted  to 
the  autboritiesy  therefore  it  is  not  necessary  to  turn  to  them. 
With  regard  to  any  declaration  made  by  the  deceased,  the 
oourt  is  not  desirous  of  following  these  declarations  in  detail, 
beoanse  they  are  not  entitled  to  great  weight.  In  the  case  of 
SlamUy  v.  BtmeSi  3  Hag.  £c.  447,  there  was  an  ample 
number  of  declarations  of  the  intention  of  the  testator  to  retom 
to  this  ooontry«  The  delegates  were  clearly  of  ouinion  in  that 
case  that  the  declarations  of  the  testator  ecu  id  not  prerail 
^gy^nsl  his  doifiipil  in  a  foreign  land.  We  do  not  propose  to 
enter  further  into  a  consideration  of  the  ey  idencci  though  there 
are  many  parts  of  it  tending  strongly  to  the  ponclusion  to  which 
their  loraships  haye  come;  we  cfo  not  allude  to  it,  because 
ve  are  of  opmion  that  the  learned  judge  of  the  court  below  has 
ftated  the  law  with  perfect  accuracy.  Their  lordships  are 
perfectly  satisfied  that  all  his  conclusions  were  justly  founded 
upon  the  facts  and  circnmstances  of  the  case.  Approymg,  as 
W0  do»  of  the  judgment  in  totOy  we  think  it  unnecessary  to  go 
ftirther.    The  appeal  must  be  dismissed  with  costs. 

Decree  affirmed. 


PaJEEooATiys  CovKt-^Shavf  v.  Neville.    Jan.  15.     WUL~- 

Due  execution. 

The  aitesHng  mtnesaea  to  a  will  deposed  tliat  the  testator  did 
noi  ngn  the  unll  in  their  presence,  nor  did  they  see  any 
tignature  when  they  subscribed  their  names : 

Ueldf  that  the  will  was  not  duly  executed. 

The  deceased  had  left  a  testamentary  paper,  dated  18th 
Feb.  1864,  which  he  dearly  intended  should  operate  as  his 
will ;  it  was  all  in  his  own  handwriting,  and  signed  by  him 
at  the  foot  or  end.  It  contained  a  full  testimoninio,  and  also 
attestation,  and  also  attestation  clause,  stating  that  the  docu- 
ment was  '' signed,  sealed,  published  and  declared  by  the 
said  C.  J.  T.  (the  testator)  as  and  for  his  last  will  and  testa- 
ment, in  the  presence  of  us  present  at  the  same  time,  who,  in 
his  presence,  at  his  request,  and  in  the  presence  ol  each  other, 
haye  hereunto  signed  our  names  as  witnesses." 

'Hien  followed  the  names  of  twp  persons,  servants  of  the 
deceased. 


The  deceased  also  left  a  will  of  previous  date,  Oct.  18869 
wherein  he  had  named  his  widow  sole  executrix  and  nniyereai. 
legatee.  In  the  latter  will  of  1854  he  had  appointed  his  widow* 
executrix  and  residuary  legatee  for  life,  and  had  substituted 
in  the  event  of  her  death  F.  N. 

F.  N.,  in  whose  possession  the  last  will  was,  was  monished 
to  brin^  it  in  and  propound  it,  which  was  done  in  a  formal 
allegation  ;  whereupon  the  evidence  of  the  attesting  witnesses 
was  taken.  One  of  them,  who  was  the  butler  of  the  deceased, 
deposed  ihat  «  in  the  month  of  April  last  he  entered  the  de* 
ceased 's  study  ni  answer  to  the  bell ;  that  he  saw  the  deceased 
silting  in  his  chair  by  the  study  table ;  a  paper  was  lying 
upon  a  piece  of  blotting-paper  on  a  writing-desk  ;  it  appeared 
to  be  folded  in  half  or  nearly  so.  That  when  he  entered,  the 
deceased's  gardener,  L.  S.,  was  there,  standing  at  the  further 
end  of  the  room.  As  he  entered  the  room,  the  deceased  said, 
<  1  want  you  both  to  sign  your  names  to  this  paper.'  That  he 
then  gave  both  to  him  and  his  fellow- witness  a  pen,  and 
pointed  out  to  them  where  to  sign  their  names  ;  that  the  paper 
was  so  folded  crossways  that  he  could  not  see  if  anything  was 
written  on  the  upper  half;  that  there  was  no  signature,  nor 
any  writing  to  be  seen  on  the  lower  half  whereon  he  and  hia 
fellow  witness  wrote  their  names  ;  and  that  he  was  quite  sure 
the  deceased  did  not  make  any  signature,  or  write  in  any  way 
upon  the  paper  whilst  he  was  in  me  room."  The  other  wit- 
ness deposed  to  a  similar  effect. 

JVaddilote,  in  support  of  the  will,  submitted  that  there 
being  a  full  testimonium  and  attestation  clause,  and  the  de- 
ceased being  well  aware  what  was  necessary  towards  the  due 
execution  of  the  will,  the  presumption  was  that  the  signature 
of  the  deceased  had  been  affixed  before  the  witnesses  were 
called,  and  that  what  was  said  and  done  by  him  in  their 
presence  amounted  to  an  acknowledgment  under  the  9th  sec- 
tion of  the  Wills  Act.  If  the  witnesses  had  been  dead  or  not 
forthcoming,  the  will,  being  on  the  face  of  it  duly  execotedj 
would  have  passed  the  seal  of  the  court  as  a  matter  of  course* 

Thiriss  appeared  in  opposition  to  probate  being  granted.  He 
was  stopped  by  the  court. 

Sir  John  Dodson.— I  am  anxious  to  put  as  liberal  a  con« 
struction  on  the  terms  of  the  Act  of  Parliament  as  I  can  ;  but 
there  b^ing  no  proof  that  the  signature  was  affixed  before  the 
witnesses  were  called  in,  I  cannot  assume  it  as  a  fact ;  and  if 
it  was  not,  there  could  be  no  acknowledgment  ol  it.  I  must 
pronounce  against  the  will. 

IVaddilove  asked  for  the  cosls  out  of  the  estate. 

Sir  John  Dodson.— Yos,  you  are,  I  think,  entitled  to  your 
costs. 


MONTHLY   REPERTORY. 

Notes  of  English  Cases. 

COMMON    LAW. 

C.P.  Coleman  r.  Riches.  May  2. 

Principal  and  agent — Scope    of  agent^s  authority-^ 

Fraudulent  act  of  agent. 

The  plaintiff  buys  corn  of  L.,  which  he  employs  the  de- 
fendant, (a  carrier  by  sea),  to  carry  from  B.  to  C.  The 
defendant  had  l)een  before  employed  m  the  same  way  by  the 
plaintiff,  and  according  to  the  usual  course  of  business  the 
corn  would  be  delivered  by  the  vendor  at  the  defendant's 
wliarf  at  B.,  where  it  would  be  put  on  board.  The  defendant'* 
agent  at  B.  would  tlien  si^jn  a  receipt  for  the  corn,  which  the 
vendor  would  present  to  tlie  plaintiff,  and  the  plaintiff  would 
then  pay  the  price.    On  this  occasion,  the  defendant's  agent 
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at  B.f  and  L.  (the  vendor)  conspire  together,  and  although  no 
com  is  delivered  the  agent  signs  a  receipt,  which  L.  presents 
to  the  plaintiff  in  the  agent's  presence,  the  agent  standing  by 
and  saying  nothing :  thereupon  the  plaintiff  pays  the  money. 

Held,  that  under  these  circumstances  the  defendant  is  not 
liable  to  the  plaintiff,  for  the  misrepresentation  of  defendant's 
agent 


Q,B«  Gardner  V.  Walsh.    April  23,  May  2A. 

Promissory  note,  Joint  and  several — Vitiation  q/,  by  subse- 
quent addition  of  name  of  third  party. 

Where  after  a  joint  and  several  promissory  note  has  been 
made  by  two  persons,  and  handed  to  the  payee,  the  addition 
of  the  name  ot  a  third  party  to  the  note  will  vitiate  it,  although 
such  addition  be  no  detriment  to  the  other  makers.  Cotton 
y.  Simpson,  8  A.  &  £.  186,  overruled. 


Q.B.  Harrison D.  Bush.  May  7,  24, 

Libel — Privileged  communication — Bona  fides  of  defendant. 

The  defendant,  with  others,  having  presented  a  memorial 
to  the  Secretary  of  State  for  the  Home  Department,  setting 
out  certain  acts  done  by  the  plaintiff,  and  complaining  of  his 
conduct,  and  requesting  his  removal  from  the  office  of  a 
Justice  of  the  Peace, 

Beld,  in  an  action  of  libel  by  the  plaintiff  against  the 
defendant,*  that  the  jury  having  found  bona  fides  that  the 
communication  was  privileged,  since  being  addressed  to  the 
Secretary  of  State  it  was  virtually  an  address  to  her  Majesty 
for  the  removal  of  the  plaintiff  from  his  ofRce,  and  must  be 
taken  to  be  done  bond  fide  w^ith  a  view  of  obtaiuing  redsess  ; 
and  that  the  memorial  was  properly  addressed  to  the  Secretary 
of  StatOi  be  having  a  corresponding  duty  to  perform  in  the 
matter. 


arbitration,  an  action  will  be  for  a  subsequent  refusal  to  refer. 
The  doctrine  that  an  agreement  to  refer  is  bad,  because  it 
ousts  the  Court  of  jurisdiction,  is  untenable  if  the  promise  be 
for  a  good  consideration ;  for  if  applied,  it  ousts  tne  Court  of 
the  power  to  enforce  an  action  on  an  ajvreement,  in  which 
the  promise  is  not  unlawful,  ar.d  the  cofiSideration  valid.  Iqi 
this  case  there  was  a  contract  to  deliver  wheat,  with  the 
usual  clause  that  any  differences  should  be  left  to  arbitration, 
&c.,  and  it  was  held  that,  though  the  agreement  to  refer 
would  be  a  bad  plea,  in  bar  of  an  action  for  breach  of  contract 
to  deliver,  the  violation  of  it  was  a  good  ground  of  a  sqbstan-^ 
tive  action. 


H .  of  L.  Fleeuino  v.  Orr.  April  3. 

QoMt — Owner  of  dog — Liability  for  damage — Scienter, 

A  foxhound  belonging  to  F.  went  into  O.'s  field,  and  wor- 

,ried  O.'s  sheep.    O.  sued  F.  for  the  damage,  but  did  not 

aver  that  the  dog  was  of  vicious  propensities  which  were 

known  to  F.,  and  that  F.  negligently  allowed  it  to  be  at  large. 

Held,  this  allegation  was  essential  to  the  right  to  recover. 
Blame  can  only  attach  to  the  owner  of  a  dog  when,  after 
having  ascertained  that  the  animal  has  propensities  not 
generally  belonging  to  his  race,  he  omits  to  take  proper  pre- 
cautions to  protect  the  public  against  the  ill  consequences  of 
those  anomalous  habits. 


C.C.R.  R»  '«'•  Foster.  ApriltlS, 

Uttering  counterfeit  coin — Evidence  of  guilty  knowledge — 
Subsequent  uttering  of  base  coin  of  a  different  dtnmaina- 
tion — Improper  reception  of  evidence. 

Upon  a  charge  of  uttering  counterfeit  coin,  in  order  to  prove 
guilty  knowledge  evidence  is  admissible  of  the  subset^uent 
uttenn^  by  the  prisoner  of  counterfeit  coin  of  a  different 
denommation. 

The  improper  reception  of  evidcr^ce  upon  a  criminal  trial 
is  not  necessarily  a  ground  for  quashing  the  conviction,  if  the 
other  evidence  adduced  be  amply  sufhcicut  to  sustain  it. 


Q.B,  Deercourt  V.  CoRBisHLEv.  June  I, 

Arrest — Justification  of   direction   to — Private  person-^ 
Constable — Breach  of  the  Peace. 

It  is  not  actionable  lor  a  private  individual  to  direct  a  con» 
stable  to  take  a  person  into  custody,  which  the  constaUe 
accordingly  does,  where  the  circumstances  are  such  as  to 
justify  the  constable,  although  not  the  private  individual 
himself,  in  arresting. 

A  constable  may  arrest  any  one  for  a  breach  of  the  peace 
committed  in  his  presence,  not  merely  to  preserve  the  peace, 
but  for  the  purposes  of  punishment. 


Q.B. 


MoTLEE  V,  Quy. 


June  h 


Action  fhr  maliciously,  and  mt/wut  probable  cause,  euing 
out  a  lorit  of  summons  and  signing  Judgment  for  nor^* 
appearance,  and  arresting  the  plaintiff'  upon  a  ca.  sa. — 
Legal  damage. 

No  action  lies  for  malicipusly  and  without  probable  cause 
commencing  an  action,  unless  it  be  shewn  that  legal  damage 
hsi  been  sustained  ;  and  where  the  declaration  disclosed  tl^ 
the  only  damye  arose  from  the  plaintiff's  own  neglect  in  not 
appearing  to  Vre  writ : — 

Held,  upon  demurrer,  that  the  declaration  waa  bad,  and 
the  action  could  not  be  sustained. 


EX. 


Barrett  v.  Mbredstu. 


Jume4, 


Promissory  note — Payable  on  demand — Demand  previous 

to  action. 

A  promissory  note,  payable  on  demand,  does  not  require 
any  demand  to  be  made  for  payment  of  it  previous  to  the 
bringing  an  action  for  the  amount. 


C.P. 


Jones  v.  Orchard. 


June9,lh 


Illegal  contract — Bail — Recognizance  estreated  for  non-* 
payment  of  prosecutor'' s  costs.  6  &  6  Wm.  &  Mary,  c.  11, 
Implied  indemnity. 

An  indictment  found  against  the  defendant  for  conspiracy 
was  removed  into  the  Queen's  Bench,  The  plaintiff  haq 
become  the  defendant's  bail.  The  defendant  not  appearing! 
was  convicted  in  his  absence,  and  the  recognizance  estieateq 
for  non-payment  of  the  prosecutor's  coats,  xa  consequence  of 
which  the  plaintifl  had  to  pay  X40. 

Held,  that  there  was  an  implied  contract  on  the  part  of  the 
defendant  to  indemnify  the  plaintiff  against  this  payment,  and 
that  plaintiff  might  recover  the  £40,  imder  a  count  for  money 
paid. 

Q.B.  Livingston  t>.  Ralli.  May  ^^       That  supposing  a  contract  by  defendant   to  indemnify 

Agrttmeta  to  refer  to  arbitration,  breach  of-Aclion,        plaintiff  against  the  consequence  of  defendant's  not  appeariiig 
flST<.«,fi«^7i*  *«/  j^j^i  *%/  »r«/f«fix,i,i«/#»,  i/#«i«i^r»  uj     z^u*  vw  pursuant  to  the  recognizance  to  be  illegal ;  {senibleuia.i  it  is). 

Where  there  has  been  an  agreement  to  refer  differences  to   yet  the  court  will  not  imply  such  contract. 
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EX. 


Morgan  v.  Fxnnyhauoh. 


June  12. 


Pradice — Costi  of  the  day  where  the  pluintiff  does  not  pro- 
ceed to  tried — Default  of  dejendant. 

la  order  to  entitle  defendant  to  the  costs  of  the  day  where 
the  plaintiff  makes  default  in  proceeding  to  trial  pursuant  to 
notice,  he  must  appear  where  the  cause  is  called  on. 

In  giviuff  judgment,  Pollock,  C.B.  said :  Our  judgment  is 
upon  this  snort  ground,  that  it  is,  in  reality,  the  consequence 
01  the  defendant's  own  fault,  that  he  incurred  costs  which 
were  fruitless  and  of  no  use  ;  for  if  the  defendant  had  been 
there  he  must  have  non-suited  the  plaintiff.  He  was  not 
there,  and  the  parties  are  in  pari  delicto;  and  the  person 
who  is  equally  in  fkult  with  the  other  cannot  come  to  court 
and  claim  costs  which  are  the  consequence  of  the  neglect  in 
which  he  himself  concurred ;  and  which  neglect  and  his 
concurring  in  it,  was  the  cause  of  the  mischiet  of  which  he 
complains.  • 


Q.ft. 


In  rk  Lord  v.  Lord. 


June  12,  19. 


Arbitraiion-^Aitachment^  Validity  o/award — Appointment 

of  ufhpire* 

An  afiidayit  shewing  that  the  appointment  of  an  umpire 
liad  been  signed  by  arbitrators,  separately,  and  not  jointly, 
as  it  ought  to  have  been,  is  admissible,  and  conclusive  against 
the  right  to  an  attachment  for  disobeying  the  award  msule  by 
Ike  nmpire« 


ceiiiic^yeiijpciice 


Sir, 


To  the  Editor  of  the  *^Law  Joumal.^^ 


Tbe  letter  ot  Jfour  correspondent  R.  N.,  in  your  July  issue, 
yeiqi^ecting  attachments  under  the  Division  Courts  Acts,  re- 
minds me  of  a  point  which  has  occasioned  some  doubt  in  my 
mindy  and  which,  perhaps  you  or  some  of  your  correspond- 
ents may  be  able  to  throw  some  light  on. 

What  is  tbe  meaning  to  be  attached  to  the  word  *'  indebted," 
in  the  D.  C.  Act  of  1850,  soq.  64,  and  in  form  22  in  the  General 
Kules  and  Forms."  In  the  Absconding  Debtor's  Act,  2  Wm. 
i,  c.  Sf  8.  ly  the  word  has  reference  only  to  debts  properly  so 
ealled.  At  least  that  construction  is  given  by  the  Judges, 
who  will  not  grant  a  fiat  in  case  of  unliquidated  damages, 
b^t  only  for  a  debt.  But  the  D.  C.  Act  speaks  of  being 
inieUed  '<  for  any  debt  or  damages  arising  upon  any  contract 
Sottas  or  implied.^^  The  fornix  of  affidavit  (No.  22)  rather 
Mem«  to  ignore  any  qualification  of  meaning  in  the  word 
¥  Indebted,"  by  giving  only  the  word  <<  debt"  at  the  end  of 
tki  affidavit  How  is  a  suitor  to  know  in  what  case  he  is 
pDlitlfid  to  an  attachment  7 

By  tlM  way,  it  strikes  ma  on  looking  at  the  forms  yon  give 
(p.  131)  Cor  thie  use  of  officera  of  Div.  CourlSy  that  yon  are 
smaMially  severe  on  the  luckless  jurors  whom  you  condemn 
te  doiiberale  ia  the  dark. 

I  UB,  BUf 

Tour  obedient  servant 

C.  S.  P. 
Axi^a^%  1855. 


i«F 


{We  tiiiBk  atta^Miieiits  are  iwinable  only  in  actions  on 
(5QttMcte  SbTSamB  popularly  ealled  Debts.    This  is  the  obvi- 
008  meaning  of  the  clause  aad  Ihe  construction  put  on  it  by 
the  Commissioners. 
S3 


An  error  (at  page  121)  which  escaped  our  proof-reader, 
C»  S.  P.  has  discovered.  The  form  should  read  "  or  fire, 
candle  excepted  /"  the  omission  of  the  last  word  has  given 
an  opening  to  C.  S.  P.  to  say  a  smart  thing,  and  he  has  said 
it  accordingly.  We  thank  C.  S.  P.  for  pointing. out  the  error. 
Ed.  L.  J. 2 

To  the  Editor  of  the  «  Upper  Canada  Law  Journal,^^ 
Sir,  • 

I  think  the  following  remarks,  from  a  late  number  of  the 
Law  TimeSy  may  be  re-published  by  you  with  benefit. 

Your  ob't  serv't, 

A.J. 


"  There  is  nothing  that  more  forcibly  impresses  itself  upon 
the  mind  of  the  practitioners,  whether  Barrister  or  Attorney, 
who  has  had  any  varied  experience  of  juries,  Mhan  their  un- 
satisfactory character  in  local  jurisdictions.  It  is  extremely 
difficult  to  obtain  justice  from  them.  Local  prejudices  and 
interests  influence  them  so  strongly — ^perhaps,  also,  so  un- 
consciously—that it  is  necessary  to  know  the  jury  in  order  to 
shape  the  case.  A  remaikable  instance  of  this  has  just 
occurred  at  the  late  Assizes  at  Cambridge.  An  action  was 
brought  by  a  tradesman  of  that  town  against  one  of  the  many 
victims  to  whose  extravagant  follies  the  tradesmen  minister, 
not  nierely  by  selling,  but  by  giving  credit.  The  articles 
supplied  were  two  gold  breast-pms,  a  hunting-whip,  and  a 
gold  signet  ring,  engraved ;  the  defendant  pleaded  infancy, 
and  the  plaintiff  replied  that  they  were  necessaries.  The 
plaintiff  admitted  that  he  had  made  no  inquiry  of  the  tutor  as 
to  the  youth's  position  in  life.  The  father  of  the  defendant 
proved  that  he  was  a  clergyman,  with  an  income  ot  only 
£390  a-year— that  he  had  allowed  his  son  all  reasonable 
expenses,  but  that  at  the  end  of  the  second  term  the  foolish 
boy  had  run  into  debt  to  the  amount  of  £500,  whereupon  he 
had  removed  him  from  College,  and  sent  him  into  the  army, 
and  he  was  now  on  his  way  to  Sebastopol. 

Baron  Parke  sunimed  up  strongly  in  favour  of  the  defendant, 
and  a  portion  of  his  argument  is  worth  recording,  as  it  may 
be  useful  in  other  cases.    He  said,  that. 

In  order  to  enable  the  plaintiff  to  recover,  he  was  bound  to 
make  out  to  the  satisfaction  of  the  law  and  of  the  jury,  that 
the  items  of  his  bill,  or  some  of  them,  were  articles  necessary 
to  the  real  estate,  condition  and  degree  of  the  defendant  iu 
life,  and  not  merely  for  that  which  ne  assumed  when  at  the 
University.  That  was  a  question  which  did  not  depend  on 
the  amount  of  his  allowance  ;  but,  taking  the  law  from  him 
as  its  exponent,  the  jury  must  say  whether  these  ai  tides  were 
necessaries  as  above  explained  and  understood,  or  were 
merely  ornaments.  In  the  one  case  the  plaintifl'  would  be 
entitled  to  their  verdict,  and  in  the  other  they  ought  to  find 
for  the  defendant,  who  had  a  perfect  right  to  defend  this 
action,  and  whose  father  rather  deserved  approval  than  repro- 
bation for  coming  forward  to  defend  his  son  from  the  baneful 
system  of  credit  into  which  some  tradesmen  in  this  town  were 
but  too  ready  to  entrap  the  younger  members  of  the  University. 
The  rule  of  law  was,  that  an  inSfant  could  not  contract  except 
for  necessaries.  Those  things  which  were  purely  ornamental 
an  infant  was  not  liable  for ;  but  then  another  question  arose 
where  the  goods  were  not  strictly  of  the  ornamental  class,  for 
then  they  might  become  necessaries  if  they  were  such  as  that 
the  infant  would  k>se  caste  in  society  if  he  did  not  possess  and 
use  them,  ^ow,  as  to  the  subjects  of  this  bill,  he  had  no 
hesitation  in  directing  the  jury  that  the  hunting-whip  was  not 
a  necessary,  and  as  to  the  ring  and  the  charge  for  engraving, 
U  seemed  to  him  perfectl3r  idle  to  suppose  that,  considering 
the  defendant's  ccmditioa  in  life,  they  were  necessaries.  He 
might  therefore  withdraw  those  items  from  the  hands  of  the 
jury,  and  the  remaining  questions  were  whether  the  two 
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<'  gold  breJMt-pins''  were  necessaries,  or  ornaments  purely, 
or  ornaments  without  which  the  defendant  would  havo  lost 
caste  in  society.  Now,  those  pins  were  only  necessary  or 
useful  to  fasten  the  scarf  round  the  neck  ot  the  defendant; 
but  if  the  scarf  was  unnecessary;  so  must  be  the  pins,  for  the 
One  depended  on  the  other,  and  Mr.  Kelson  had  proved  that 
his  son  had  pone  to  colieuo  wiih  all  necessary  wardrobe,  so 
that  a  scarf  did  not  appear  to  be  necessary.  But  if  a  scarf 
was  necessary,  it  did  not  follow  that  a  ^old  pin,  still  less  that 
two,  should  be  necessary  for  its  use  ;  for  if  the  wearer  wanted 
to  fasten  it,  a  common  pin  would  answer  the  purpose  as  well 
as  a  gold  one  which  cost  14s.  6d.  or  £1  10s. ;  and  certainly  if 
one  was  necessary,  and  not  merely  ornamental,  surely  the 
second  could  not  be  required,  but  must  fall  under  the  he.»d  of 
a  "  mere  ornament."  And  as  to  the  whip  and  rinj^,  there- 
tore,  he  might  direct  the  jury  to  find  for  the  defendant,  and 
as  to  the  two  pms,  he  would  leave  the  decision  on  tlio  issue 
of  "  necessary  or  not  necessary"  to  the  jury,  subject  to  the 
observations  he  had  addressed  to  them. 

The  jury  turned  round,  and  after  considering  some  time 
prayed  leave  lo  retire. 

Farke,  B. — What  is  there  to  retire  about  ?  Tliere  is  notliing 
to  consider  if  you  attend  to  the  law  as  I  have  laid  it  down, 
and  the  obligation  of  your  oaths. 

Nevertheless  the  jury  found  a  verdict  for  the  plaintiff— it 
was  a  jury  of  Canibridgo  tradesmen.  Could  there  be  a 
stronger  illustration  of  the  mischief  of  local  juries  ?  The  title 
of  this  case  was  yVelis  v.  KelsonJ^^ 


NOTICES   OF   NEW   LAW    BOOKS. 

English  Reports  in  Law  and  Equity  ;  edited  by  Edward  H. 
Bennett  and  Chauncev  Smith,  Counsel lors-al-Law,  vol. 
XXVII:  Containing  Cases  in  the  House  of  Lords  and 
Equity  Reports,  during  the  year  1854.  Volume XXVIII, 
Containing  Cases  in  the  House  of  Lords,  the  Privy  Council, 
the  Common  Law,  Admiralty  and  Ecclesiastical  Courts, 
during  the  years  1854-55.  Boston :  Little>  Brown  and 
Company,  1855. 

The  first  of  these  volumes  should  have  been  acknowledged 
in  our  last  number ;  the  second,  together  with  the  two  next 
C^olumes  29  and  30)  to  bo  published,  contain  the  cases  in  the 
Courts  of  Common  Law,  from  Michaelmas  Term,  1854  to  the 
close  of  the  Legal  year,  1855.  The  publishers  remark  that 
the  two  latter  volumes  "  will  be  put  lo  press  very  shortly,  and 
issued  before  the  close  of  the  year,  in  order  to  lay  the  cases 
before  the  profession  at  the  earliest  moment,  thus  bringing 
them  down  to  the  very  latest  period,  and  henceforth  the 
Tolumes  will  be  published  as  soon  as  possible  after  the  cases 
reach  us  irom  England. 

**  After  the  expiration  of  the  present  year,  the  number  of 
volumes  will  not  exceed  four  per  annum,  viz.,  three  of  Law, 
and  one  of  Chancery.  The  three  Law  volumes  will  be  pub- 
lished as  rapidly  as  possible  during  the  sitting  of  the  courts. 
The  Chancery  volume  will  be  published  at  the  end  of  the 
year,  embracing  the  cases  for  the  year  before  the  House  of 
Lords,  the  Lord  Chancellor,  and  the  High  Court  of  Appeals. 
Volume  31  will  contain  the  Chancery  Cases  for  the  period 
above  stated." 

T^^^— — ■■— — ^— "fi— —— ■—— ■— i^^»^^ 

THE  STUDENT'S  PORTFOLIO. 

ADVOCATES — METHOQ — STUDY,  (a) 

"  Hurry  and  confusion  result  from  the  want  of  system ;  and 

the  mind  can  never  be  clear  when  a  man's  papers  and  busi- 
■    ■  ■        ■  ■  I ■■     1 1  - .. 

(ft)  From  Judge  Sfliarawood's  Pro/tsMMol  Eikks. 


nes6  are  in  disorder.  It  is  recorded  of  the  pensionary  De 
Wilt,  of  the  United  Provinces,  who  fell  a  victim  to  the  fuff 
of  the  populace  in  the  year  1672,  that  he  did  the  whole  busi- 
ness of  the  republic,  and  yet  had  time  left  for  relaxation  and 
study  in  the  evenings.  When  he  was  asked  how  he  could 
possibly  bring  this  to  pass,  his  answer  was,  that  *'  nothing 
was  so  easy  :  for  that  it  was  only  doing  one  thing  at  a  time, 
and  never  putting  off  anything  till  to-morrow  that  conld  be 
done  to-day."  "  This  steady  and  undissipated  attention  to 
one  object,"  remarks  Lord  Chesterfield,  in  relating  this 
anecdote,  "  is  a  sure  mark  of  a  superior  genius."  It  is  of 
the  highest  importance,  also,  that  a  lawyer  should  in  e&rly 
professional  life,  cultivate  the  habit  of  accuracy.  It  is  a  great 
advantage  over  opposing  counsel, — a  great  recommendation 
in  the  eyes  of  intelligent  mercantile  and  busir^ess  men.  A 
professional  note  to  a  merchant  carelessly  written  will  often 
of  itself  produce  au  unfavorable  impression  in  his  mind ;  and 
that  impression  he  may  communicate  to  many  others.  Tlie 
importance  of  a  good  handwriting  cannot  be  overrated.  A 
plain  legible  hand  every  man  can  write  who  chooses  to  take 
the  pains.  A  good  handwriting  is  a  password  to  the  favor  of 
clients,  and  to  the  good  graces  of  judges,  when  papers  comd 
to  be  submitted  to  them.  It  would  be  a  good  rule,  though  at 
first  perhaps  irksome  and  inconvenient,  never  to  suffer  a 
letter  or  paper  to  pass  from  your  hands  with  an  erasare  or 
interlineation.  Mi^e  another  copy.  The  time  and  trouble 
it  may  Cost  at  the  outset  will  be  repaid  in  the  end  by  the 
habit  you  will  thereby  acquire  of  transacting  your  basinesa 
with  care,  neatness,  and  accuracy. 

You  cannot  be  faithful  to  your  clients  unless  yon  continue 
to  be  a  hard  student  of  the  learning  of  your  profession.  Not 
merely  that  you  should  thoroughly  investigate  the  law  appli- 
cable to  every  case  which  may  be  intrusted  to  you ;  though 
that,  besides  g^  paramount  necessity  to  enable  you  to  meet 
the  respoiMflnfi  you  have  assumed  to  that  particular  client^ 
will  be  thd^Ml^idiary  means  of  important  progress  in  your 
professional  acquisitions.  **  Let  any  person,"  says  Mr. 
Preston,  <<  study  one  or  two  heads  of  the  law  fully  and 
minutely,  and  he  will  have  laid  the  foundation  or  acquired 

the  aptitude  for  comprehending  other  heads  of  tlie  law,"* 
But,  besides  this,  you  should  pursue  the  systematic  study  of 

your  profession  upon  some  well-matured  plan.  When 
admitted  to  the  bar,  a  young  man  has  but  just  begun,  not 
finished,  his  legal  education.  If  he  have  mastered  some  of 
the  most  general  elementary  principles,  and  has  acquired  a 
taste  for  the  study,  it  is  as  much  as  can  be  expected  from  hie 
clerkship.  There  are  few  young  men  who  come  to  the  bar, 
who  cannot  find  ample  time  m  the  first  &re  or  seven  years 
of  their  novitiate,  to  devote  to  a  complete  acquisition  of  tka 
science  they  profess,  if  they  truly  feel  the  need  of  it^  and 
resolve  to  attain  it.  The  danger  is  great  that  ffoni  a  faulty 
preparation, — from  not  being  made  to  see  and  appreciate  the 
depth,  extent,  and  variety  ol  the  knowledge  they  are  to  seek^ 
they  will  mistake  the  smattering  they  have  acquired  for  pro- 
found attainments.  The  anxiety  of  the  young  lawyer  is  a 
natural  one  at  once  to  get  business — as  much  business  as  ha 
can.    Throwing  aside  his  books,  he  resorts  to  the  many 
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MIDLAND  CIRCUIT. 

Ms.  ftJSnCB  DSAPVK. 

Coboarf Fridar,  Slst  8eptemb«f.- 

Peterboroagli Tuesday,  9th  Oclobef. 

Kingston Mmiday,  16ih        " 

Picton Thursday,  S5ih     " 

Belleville Tuesday,  lOih      »« 

Whitby Monday,  liih  November. 

HOME  CIRCUIT. 

MR.  JVBTtCK  RICHAKM. 

Bame Thursday,  SOth  SeptetnUr. 

Bydenham. "  arth         " 

Niagara Tuesday,  Snd  October. 

Milton. Wednesday,  lOih  " 

Cayuga ..;......  Tuesday,  Ifth        " 

HaBuXtoo... M..... «...  Monday,  SSnd       ** 

OXFORD  CIRCUIT. 

MB.  niSTICS  MC'LBAH. 

Stratford Tuesday,  96th  September. 

Woodstoek Monday,  1st  October. 

Brantford Tuesday,  9th      " 

Simeoe     ....•..,.       •*        isih     " 

Berlin •    .    .    .    .       "        SSrd      " 

Ovelph Monday,  99th     " 

WESTKRN  CIRCUIT. 

MK.  jjnncM  BvaNs. 

Merieh Monday,  94th  September. 

Umdon Friday,  98th  " 

9l  TboniBB WednMday,  10th  October. 

Chatham Tuesday,  19th  *« 

S4ndwich »         9Snl  ^ 

ifemm M         90lh  ** 

HOME  BITTINOflL 

TBI  HOJI.  Sim  J.  B.  BOMNSON,  BABT. 

City  oTToronto Monday,  (kh  October. 

Of  which  all  Sheriflh,  Magistrates,  Coronara,  Gaolers,  and  other  Peace 
UflkeiB,  are  nqneeied  to  ttike  notice. 

By  the  Court, 

CHARLES  C.  SMALL. 
^.  .  Clerk  of  the  Crowu  and  Pmb. 

IVinity  Term,  97th  August,  188& 


LAW  SOCIETY  OF  UPPER  CANAOAi 

(OsGooDx  Hall.) 

7V«fii/y  Term,  I9th  Victoria^  1856. 

During  thiB  present  Tenn  of  Trinity  the  fcUowinff  GenUemen 

were  called  to  the  degree  of  Barrister-at-Law : 

On  Monday  the  9nth  August-^ 

Thoma9  Clark, 
Samuel  Rowlands, 
Alfrxd  Bovltbxb, 
Columbus  Hopkins  GrexN| 
Adam  F£rrie,  Jun., 
Alfred  Francis  Wright, 
James  Harrold  Doyle, 
William  Marshall  Mathsson, 
James  Eraser,  Junior, 
James  Boyd  Davis,  Esquires. 

OnSaiurday,  l8t  September-- 
William  Mendell,  Esquire. 
On  Tuetday,  4th  September. 

FiTzwiLUAM  Henry  Chambers. 

Maunscll  Bowers  Jackson. 

John  Robert  Joiifs. 

James  Beaty. 

Philtp  Turner  Worthinotqn. 

Robert  Cleoburey  Stonkman. 

Alexander  George  Fraszr,  Esquires. 
On  SMuriay,  8tA  Sepkfmber. 

Robert  Sutherland,  Elsquire. 
On  Tiieaday  the  12th  of  June,  in  this  Tenn,  the  following 
GentlemMi  were  admilted  into  this  JSociety  as  Memhers 
thereof,  Rn4  entered  in  the  following  order  as  Gtudcints  of 
the  Lwt  tbsir  examimitions  having  been  classiBd  as 
follows,  viz: 


I 


Senior  Ciaas : 

Mr.  Walter  Ross  McDonald. 

Jnnior  Clam, 
Mr.  GBoaoE  Louis  Philippe  CarrIsiIs. 
Frederick  John  Dionan  Smith. 
John  Michael  Tierney. 
William  Penn  Brown. 
Frederick  Proudpoot. 
WiLUAM  McKinlay. 
Jame«  Alexander  McCulloch« 
Simpson  Hackett  Gratdon. 
William  Hepburne  Scott. 
Alexander  Dickie  McNauortoh^ 

WiLUAM   DUMMER  PoWELL. 

Jamks  Greer. 

Henry  Frederic  Duck. 

WiLUAM  Dow  FOOTE. 
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Ordered^TbBi  the  ezamhiatiQn  for  admission  shall,  until 
farther  order,  be  in  the  following  books  respectively,  that  k 
to  say— 

Far  the  Ofitime  Clam: 

In  the  PhcBuisse  of  Euripides,  the  first  twelve  -books  of 
Homer^s   Iliad,  Horace,  Saliust,  Euclid    o^  Legendre'f 


, Essay 

Understanding,  Whatefev^s  Logic  and  Rhetoric,  ai^  ^soeh 
works  in  Ancient  and  Modem  History  and  Geogrephy  aa 
the  candidates  may  have  read.  ^^ 

For  the  Univernty  Close : 
In  Homer,  first  book  of  Iliad,  Lncian  (Charan,  Life  or  DreaMI 
of  Lucian  and  Timon),  Odes  of  Hoi  ace,  in  Mathematics  or 
Metaphysics  at  the  option  of  the  candidate,  according  to 
the  foilowinff  courses  respectively  :  Mathematics,  (Euclid. 
1st,  2nd,  drd,  4th,  and  6tfa  books,  or  Legendra's  Geometric, 
1st,  2ad,  3rd,  and  4th  books,  Hind's  Algebra  to  the  end  of 
SimultaneouM  Equations):  Metaphysic8--(Walker's  and 
Whateley^s  Logic,  and  Locke's  Esi»ay  on  the  Human 
Understanding) ;  Herschell's  Aotronomy,  chapten  1, 3,  4, 
and  6 ;  and  such  works  iu  Ancient  and  Modem  Gcomshy 
and  History  as  the  candidates  may  have  read. 

For  the  Senim'  Claee. 
In  the  same  subjects  and  books  as  for  the  Uoiveraity  Qaaa. 

For  the  Junior  Clam  : 
In  the  1st  and  3rd  books  of  the  Odes  of  Horace ;  Euclid,  Icr. 
2od,  and  3id  books,  or  Legend  re,  1st  and  2nd  bookat  aod 
such  works  ia  Modem  History  and  Geography  as  the  can- 
didates may  have  read :  and  that  this  Order  be  published 
every  Term,  with  the  admissions  of  such  Term. 

Orderedr—ThxX  the  class  or  order  of  the  examination  passed 
by  each  candidate  for  admission  be  stated  in  his  eertifiSiteof 
admission. 

NoTicE.-^By  a  Rule  o*  Hilary  Term,  ISth  Victoria,  stadentB 
keeping  Term  are  heocefiorth  required  to  attend  a  course  cC 
Lectures  to  be  delivered,  each  Term,  at  Osgoode  Hall,  rnj 
exhibit  to  the  Secretary '  n  the  last  day  of  Term,  thfi  Lectqnr'i 
Certificate  of  such  attendance. 

Lecturer  next  Termr^,  Mowat,  Ea<]]oin. 

iS^^ed^Equity  Joriaprodcnce. 

Jfeiir  of  £cc*iire^From  9  o'clock  to  10  o^elook,  A.M. 


Trinity  Term,       \ 
19th  Victoria,  1855.  ) 


BTOEirr  BALDWIN, 

Triamtrer* 


1855.] 
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orricsRS  and  suitors. 

Bailifs.— The  14th  section  of  the  D.  C.  E.  Act 
contains  one  of  the  most  important  provisions,  for 
the  protection  of  BailifTsi  acting  in  obedience  to 
a  Warrant  of  the  Court.  The  demand  of  copy  of 
Warrant  is  made  a  condition  to  the  bringing  any 
action  at  all,  for  an  act  done  in  obedience  to  it. 
But  it  should  be  remembered  that  if  the  Bailiif 
delays  complying  with  the  demand,  he  may,  after 
six  aays,  be  sued  like  any  other  person.  There  is 
not  a  limiL  certainly,  to  the  time  within  which  a 
deliTciy  of  the  copy  of  the  Warrant  is  good,  for  it 
may  be  gives  at  any  time  before  action  brought ; 
but  il  the  action  be  commenced  after  the  time 
limited  by  the  clause,  and  before  the  copy  of 
Warrant  has  been  Riven,  the  Bailiff  is  concluded 
and  loses  the  benefit  of  this  enactment.  Whether 
or  not  the  party  has  previously  obtained  a  copy,  the 
Bailiff  should  furnish  one  on  demand,  for  it  has 
been  decided  to  be  necessary  to  comply  with  the 
d«mand,  even  though  the  party  has  already  ob- 
tained a  copy  of  the  Warrant. 

SUITORS^ 

The  pit.  being  assured  that  his  claim  may  be 

Sioaecuted  against  the  dft.  in  a  D^  C,  and  having 
ecided  on  the  particular  Court  in  which  the  same 
is  to  be  tried,  prepares  for  snil  the  particulars  of  his 
is  elaim. 

The  form  and  requisites  of  the  claim  or  demand. — 
We  will  endeavor  to  enlighten  the  suitor  on  these 
points* 

The  object  of  the  plt^s  particulars  is  to  inform  the 
defendant  who  it  is  that  sues,  and  of  what  will  be 
attempted  to  be  proved  against  him  at  the  hearing, 
that  he  may  prepare  himself  accordingly,  should  he 
have  any  objection  to  the  elaim. 

It  is  a  £tmdamental  principle  of  Justice  that  a 
par^  should  be  informed  of  a  claim  or  complaint 
maae  against  him,  and  have  an  opportumty  to 
answer  it  before  he  is  condemned  to  make  payment 
or  satisfaction  to  the  opposite  party,  and  tne  regu- 
lations of  practice  under  the  Statute  have  a  view  to 
secure  this. 

The  particulars  of  claim  must  be  written  in  a 
legible  manner ^ — ^not  that  anything  extra  is  required 
in  the  writing  or  otherwise,  but  the  claim  must  be 
written  out  fairly,  so  as  to  be  easily  read  by  a 

Eerson  of  common  education,  for  it  has  to  be  copied 
y  the  Clerk  and  read  and  compared  by  the  Baili^; 
(and  if  two  copies  are  given  in,  by  the  dft.  also)— not 
to  speak  of  the  Judge,  before  whom  it  comes  at  the 
hearing,  whose  time  should  not  be  wasted  in  tiying 
to  make  out  iUeglble  accounts  or  claims.  There 
f4 


does  not  seem  to  be  any  objection  to  the  use  of 
abbreviations  commonly  employed  in  mercantile 
business ;  but  only  those  in  common  and  ordinary 
use  should  be  employed.  The  particulars  of  claim 
should  show  also  the  names  in  full,  and  present  or 
last  known  places  of  abode  of  the  parties. 

To  begin  with  the  pit. — ^his  Christian  and  sur- 
name should  be  statea  ;  and  if  several  persons  are 
fdts.  the  names  of  each  should  be  stated  in  full, 
t  is  not  enough  to  describe  the  pits  as  *^A.  B.  and 
Company."  The  individual  members  of  the  firm 
should  be  stated,  and  it  may  be  added  "  trading 
under  the  style  of  "  A.  B.  and  Company."  When 
the  suit  is  by  a  corporate  Ixxlv,  as  by  school  trus- 
tees, the  inaividuaJs  composmg  the  body  are  not 
named,  but  the  corporation  is  described  by  the 
corporate  name  given  by  Statute. 

The  defendant  is  in  like  manner  to  be  described 
by  his  surname  and  Christian  name ;  or,  in  case 
of  corporation  by  the  corporate  name ;  but  in  cases 
where  the  pit.  is  unacquainted  with  the  dft's 
Christian  name,  the  dft.  mav  be  described  by  his 
surname  and  the  initials  of  his  Christian  name,  or 
by  such  name  as  he  is  generaliy  known  by. 

The  claim  must  also  shew  the  present ,  or  last  known 
places  of  abode  of  the  parties. 

It  is  important  to  both  pit.  and  dft.  that  informa- 
tion on  this  head  should  be  inserted  in  the  particu- 
lars. It  tells  the  Bailiff  where  he  is  to  seek  for  the 
dft.,  and  tells  the  dft.  where  the  pit.  resides,  so  that 
when  a  notice  to  the  pit.  is  necessary,  the  dft. 
knows  how  and  where  it  is  to  be  served — ^whether 
at  the  pit's  residence  or  at  the  Clerk's  office.  The 
Court  is  also  informed  bv  the  papers  of  a  fact 
entering  into  the  question  ot  jurisdiction — ^the  place 
of  residence  of  the  dft. 

(XO  BB  COXTOiVBO.) 


ON  THE  DUTIES  OF  MAGISTRATES. 


8KSTCH£8  BT  A  J.  P. 

(Cimtinued  from  page  143.) 

OF  KXSMPTIONS   AKD   PROVISOKS. 

The  information  should  show  that  the  defendant 
is  not  within  any  of  the  provisoes  in  the  clause  of 
the  Statute  under  which  he  is  sought  to  be  charged, 
n*]  The  rule  and  distinction  are  thus  stated.  All 
circumstances  of  exemption  and  modification, 
whether  applying  to  the  offence  or  to  the  person, 
that  are  originaUy  introduced  or  incorporated  by 
reference  with  the  enacting  clause,  must  be  dis- 
tinctly enumerated  and  negatived  ;  but  such 
matters  of  excuse  as  are  given  by  other  distinct 
clauses  or  provisoes  need  not  be  specifically  set 

[lis  Hawk,  P.  C,  e.  SS|  «.  Hi ;  R.  «.  Ball  Fofi,  C.  U  410 ;  GUI  •.  Simeon 
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out  or  negatived  ;P  1  and  it  is  immaterial  whether 
the  exemption  be  in  another  section  or  in  a  distinct 
Act  of  Parliament,  if  referred  to  and  engrafted  upon 
the  enacting  clauseJ^ -^  And  where  the  essence  of 
any  offence  depends  on  the  absence  of  legal 
excuse,  the  act  complained  of  must  be  charged  as 
having  been  done  without  such  legal  excuse,  not- 
withstanding no  such  condition  or  qualification  is 
referred  to  in  the  statute. f*l 

Written  instruments  J  when  referred  to  in  an  in- 
formation, should  be  stated  with  great  accuracy, 
and  when  the  gist  of  the  charge  should  be  set  out 
verbatim.  C^J 

Sums  and  qu4zntities  should  be  stated,  for  in  many 
oases  the  summary  jurisdiction  given  to  Justices 
depends  upon  the  amount  of  damage  or  injury  done ; 
and  where  the  question  turns  upon  particular  sums 
or  quantities — ^that  is,  where  value  or  quantity  are 
necessary  parts  of  the  case — ^they  must  be  particu- 
larized with  accuracy  in  the  information.  More- 
over, as  Justices  may  award  compensation  accord- 
ing to  the  amount  of  damage,  it  is  important  it 
should  be  specified.f^J 

Recited  of  a  Statute, — It  has  been  usual  in  an  in- 
formation under  a  particular  Act  to  set  out  its  title, 
kc,  and  then  to  aver  that  that  the  offence  complained 
of  is  contrary  to  its  provisions  ;  but  this  mode  of 
describing  a  statute  does  not  seem  necessary  :  but 
it  is  proper  to  conclude  an  information  against  the 
form  of  a  Statute,  &c.  When  a  Statute  is  referred 
to,  it  must  be  cited  correctly ;  to  describe  a  Statute 
as  passed  in  more  years  than  one  of  a  Sovereign 
reign  (as  in  the  4  &  5,  &c.)  is  incorrect ;  and  this, 
notwithstanding  such  Statute  may  be  so  recited  in 
subsequent  Acts  of  Parliament,t''J  the  proper  way 
to  describe  such  a  Statute  is  to  say  "  passed  in  the 
session  of  Parliament  holden  in  the  fourth  and  fifth 
years  of  the  reign,"  &c.  It  is  bad,  also,  to  recite 
a  Statute  as  of  the  Province  of  Canada^  when  it  is 
a  Statute  of  the  Province  of  Upper  CanadaS^^  Many 
of  the  late  Acts  contain  a  very  convenient  provision 
ffiving  a  short  title  by  which  they  may  be  cited  : 
lor  instance,  in  "  The  Upper  Canada  Division 
Courts  Extension  Act,"  (16  Vic.  c.  177,  s.  32.) 

Describing  the  property  of  partner^  <Jt. — To  obvi- 
ate the  difficulty  which  was  frequently  experienced 
of  stating  the  ownership  of  property  in  informations 
and  complaints,  and  the  proceedings  therein,  the 
Jatc  Statute^®^  has  provided  that  where  it  is  neces- 
sary to  state  the  ownership  of  property  belonging 

pj  Pkl«y  on  Convictions,  118;  SiccI  v.  Smilh,  1  B.  A  AM.  91, 

[3]  R.  V.  Krauen,  6  T.  R.  «»;  R.  «.  Matthew*,  10  Mod.  27 :  R,  t>.  JarrU 

1  Burr  148:  I  East  643;  R,  «.  Thud,  1  Ld.  Raym  1375;  and  see  also  the  recent 

fM»  Van  Bovcn.  16 1..  J.  4  M.  C. 

J 41  See  In  re.  Turner,  16  L.  J.  140,  M.  C. 
!}  5l''  Powdi,  2  East  P.  C.  976;  Wright  v.  Element,  3  B.  &  Aid.  603. 
^^v^iJ*?!/*!!  <i'^«'*»n«>  18  U  J.  73  M.  C. ;  R.  v.  CathcraU,  Sir.  900;  R.  «. 
ir«h«M,  2  Keb.  6M ;  R.  v.  Gibbs,  1  Str.  497.  ' 

[7]  Huron  1).  C.  r.  London  D.  C.  4  U.  C  R  362;  p.  r.  Bier*,  1  A.  &  E.  827, 
Scab  V.  Beverly,  11  M.  &  W.  S16.  • 

fdl  Huron  D.  C.  v.  London  D.  C.  4  U.  C.  R,  302. 
[9]  S««  16  Vic.  c.  178,  8.  4. 


to  or  in  the  possession  of  partners^  joint  tenants 
parceners  or  tenants  in  common^  it  shall  be  sufficient 
to  name  one  of  such  persons,  and  to  state  the  pro- 
perty to  belong  to  the  person  so  named  and  another, 
or  othersj  as  the  case  may  be  ;  and  so,  when  it  is 
necessary  to  mention  such  parties  in  any  informa- 
tion or  complaint,  for  any  purpose  whatsoever. 
And  there  is  a  like  provision  as  to  the  ownership  of 
any  work^  or  buildings  made^  maintained^  or  re- 
paired^  at  the  expense  of  any  Territorial  Division,  or 
of  any  materials  for  the  makings  altering  or  repair- 
ing the  same,  which  may  be  described  as  the  pro- 
perty of  the  inhabitants  of  such  Territorial  Division. 

Tlie  statement  of  the  time  and  place  of  the  offence 
is  so  immaterial  as  to  strict  accuracy  that  it  may 
be  sufficient  to  say  that  the  object  of  such  statement 
as  to  time  is  to  show  that  the  information  was  laid 
in  due  time,  and  to  protect  the  defendant  against 
another  charge  for  the  same  matter— as  to /^^oce, 
that  it  may  appear  the  Magistrate  had  jurisdiction  J^^l 

But  it  has  always  been  sufficient  when  the  locality 
has  once  been  named,  as  "  at  A  in  the  County  iS 
B,"  to  say  afterwards  "at  A  aforesaid." 

It  seems  belter,  however,  in  every  case  to  state 
the  time  and  place  of  the  offence  as  accurately  as 
possible  ;  and,  indeed,  it  would  seem  that  if  in  fact 
a  particular  locality,  however  limited,  be  an  ingre- 
dient in  the  offence,  it  must  be  accurately  described 
in  the  information,  notwithstanding  the  latitude  per- 
mitted generally  by  the  late  Act.t^J 

Aiders  and  Abettors^ — it  seems  in  place  here  to 
notice,  are  now  made  punishable  upon  suromaiy> 
conviction.  At  Common  Law  accessories  in  mis- 
demeanors were  not  punishable,  but  the  16  Vic.  c. 
178  thus  enacts  : 

That  every  person  who  shall  aid,  abet,  counsel,  or  procure 
the  commission  of  any  ofience  which  is  or  hereaAer  shall  be 
punishable  on  summary  conviction,  shall  be  liable  to  be  pro- 
ceeded against  and  convicted  for  the  same,  either  toother 
with  the  principal  offender,  or  before  or  after  his  conviction » 
and  shall  be  liable  on  conviction  to  the  same  forfeiture  and 
punishment  as  such  principal  offender  is  or  shall  be  by  law 
liable,  and  may  be  proceeded  against  and  convicted  either  in 
the  territorial  aivision  or  place  where  such  principal  offender 
may  be  convicted,  or  in  that  in  which  such  offence  of  aiding^ 
abetting,  counselling,  or  procuring,  may  had  been  committed. 


For  the  *^Law  Journal,^* 


In  a  late  number  of  the  Law  Times  appeared 
some  observations  on  the  present  state  of  the  pro- 
fession in  England,  which  are  not  without  interest- 
in  their  bearing  as  to  the  future  for  Upper  Canada. 
It  may  be  feared  that  breakers  are  ahead,  that  we 
are  approaching  the  state  of  things  that  in  England 
has  produced  such  disastrous  results.  The  article 
alkided  to  opens  with  the  following  candid  admis- 
sion : — 

[101  See  ante  page  402  k.  403. 

[11]  fcfcc  Deybell's  msf .  4  B.  &  Aid.  213-247:  R.  r.  Fletcher,  13  L.  J.  M.  C. 
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"  There  are  too  many  Lawyers :  that's  the  fact.  A  couple 
of  thousand  Attorneys,  and  at  least  as  manyJBarristersi  could 
well  be  spared.  Why  should  the  truth  be  concealed  ?  It  is 
not  an  alarming  one,  but  the  contrary.  Jt  is  full  of  hope, 
because  it  indicates  the  cause  of  many  evils  we  now  complain 
of,  and  at  the  same  time  suggests  the  cure-r-a  cure  which 
happily  is  already  in  active  progress.  Our  numbers  are 
decreasing.  Glood.  Every  unit  subtracted  adds  to  the  pros- 
perity of  tnose  who  remain.  Law  is  almost  a  fixed  quantity. 
Its  emoluments  are  not  likely  materially  to  fluctuate,  save 
under  such  a  fortunate  accident  as  the  railway  mania  ten 
3'ears  ago.  It  makes  all  the  difference  to  the  share  of  eacli 
whether  the  fund  is  to  be  divided  among  eight  thousand  or 
ten  thousand.  We  are  not  informed  at  what  ratio  the 
diminution  is  proceeding,  but  there  can  be  no  question  that  it 
has  begun  ana  that  it  will  go  on  with  increasing  rapidity."  . 

.  An  overstocked  profession  is  referred  to  as  a  fer- 
tile cause  of  the  greater  proportion  of  malpractices 
that  discredit  it  inasniuch  as  every  man  thinks  he 
must  live,  and  in  the  want  of  legitimate  business 
for  all,  poor  men  who  cannot  contrive  to  live  by 
creditable  means  contrive  to  live  somehow — ^thus 
helping  to  foster  the  public  prejudice  against  lawyers 
as  a  class.  Bear  in  mind  there  is  already  an  ex- 
amination on  admission  in  England. 

Partly  for  its  tendency  to  reduce  the  numbers  to 
a  due  proportion  to  the  work  to  be  done  and  to  pre- 
vent any  hut  Jit  men  being  admited  to  the  profession 
is  urged : — 

''an  educational  test  applied  to  the  admission  of  prac- 
titioners in  both  branches  or  the  Profession — meaninff  by  that, 
not  merely  legal  knowledge,  but  general  knowledge ;  not 
alone  the  speciality  that  makes  the  Lawyer,  but  the  acquire- 
ments essential  to  the  gentleman.  We  want  to  see  the  Soli- 
citors, one  and  all  of  them,  vindicating  the  honourable  title 
by  which  they  are  known  to  the  law — ^that  of  gentlemen.  We 
would  rigorously  exclude  from  the  Profession  every  man  who 
is  not  "  a  gentleman,"  whatever  his  other  qualifications.  By 
this  we  do  not  mean  merely  a  gentleman  by  birth,  a  man 
who  has  ancestors,  but  a  gentleman  by  cxUtivalion,  in  mind, 
manners  and  feelings,  A  wide  range  of  examination  would 
go  far  to  secure  this,  and  thu^  still  further  promote  the 
restriction  of  numbers  which  has  become  so  necessary,  not 
only  to  the  well-being  of  all,  but  to  tlie  reputation  and  status 
of  the  Profession.  'Our  enemies,  we  are  aware,  are  very 
desirous  of  introducing  among  us  the  principle  of  competition. 
Open,  they  say,  the  gates  of  the^Prosession  as  widely  as 
possible,  encourage  the  Lawyers  to  a  conflict  of  cheapness  ; 
let  A.  offer  to  do  the  work  for  20  per  cent,  less  than  B,,  then 
we  shall  have  B.  offering  to  work  for  10  per  cent,  under  A., 
and  so  there  will  be  cheap  law,  by  which  the  public  will 
profit  though  the  lawyers  devour  one  another.  But  this  favor- 
able free-trade  doctrine  is  not  applicable  to  the  market  of 
intellect.  One  author  does  not  seek  fame  by  underselling 
another.  We  do  not  go  to  the  cheap  physician,  or  encourage 
the  low-priced  architect.  It  is  the  same  with  the  law.  Its 
value  is  not  to  be  ascertained  by  putting  it  up  to  a  Dutch 
auction,  and  bidding  backwards  until  a  purchaser  is  found. 
The  prices  are  fixed,  and  the  choice  of  the  employer  lies 
between  degrees  of  ability.  The  only  rivalry  permissible  is 
not  of  prices,  but  of  skill." 

Without  referring,  at  this  time*  to  the  multifarious 
and  incompatible  duties  ol  the  Upper  Canada 
**  Lawyer"  or  pausing  to  notice  the  advantages  that 
would  accrue  to  the  public  and  the  profession  if 
that  meretricious  union — ^the  offices  of  counsel  and 
attorney  combined  in  the  same  person — was  dis- 


solved, and  the  distinction  between  the  two 
branches  of  the  profession  sustained,  the  writer 
would  invite  attention  to  the  law,  as  it  now  stands, 
respecting  tlie  admission  of  Attorneys  to  practice. 

Although  the  same  person  may  be  a  Barrister  bm 
well  as  an  Attorney,  it  does  not  follow  that  every 
Attorney  will  become  a  Barrister ;  the  offices  are 
not  blended — even  the  source  from  which  each  is 
accredited  is  not  the  same.  Formerly  there  was 
scarcely  an  individual  case  in  which  the  Attorney 
was  not  also  a  Barrister,  but  there  is  reason  to 
believe  that  of  late  years  several  gentlemen  have 
been  admitted  who  do  not  aspire  to  a  call  to  the 
bar ;  and  many  young  men  are  now  under  articles 
solely  with  a  view  to  admission  as  Attorneys. 
Legislation  has  also  facilitated  the  admission  of 
Attorneys  from  other  countries  to  practice  in  our 
Courts,  and  we  have  lately  been  threatened  with  a 
one-sided  measure  of  free  trade  in  that  way.  It  is 
not  impossible  that  those  who  are  starving  for  want 
of  business  in  England,  or  who  leave  their  country 
for  their  country's  good,  may  be  shortly  upon  us 
like  a  swarm  of  mosquitoes.  These  considerations 
create  grounds  for  apprehending  serious  injury  to 
the  public  and  odium  lighting  on  the  profession, 
unless  a  barrier  be  erected  to  guard  against  the 
admission  of  any  to  the  privileges  of  an  attomey-at- 
law  except  men  of  honour  and  education,  men 
trained  to  the  law  as  a  science,  and  conversant  with 
our  system  of  jurisprudence. 

Existing  laws  afford  no  guarantee  of  fitness.  A 
young  man  whose  only  qualification  for  entering 
on  the  study  of  the  law,  is  ability  to  read  and  write, 
may  be  articled  to  an  Attorney  ; — spend  five  years, 
copying  and  serving  papers,  or  idly  kicking  hiat 
heels  against  the  office  desk,  or  in  doing  the  dirty. 
work  of  a  disreputable  practitioner.  At  the  end  of 
this  time,  armed  with  a  certificate  of  service,  he 
claims  to  be  sworn  in  as  an  Attorney  of  Her  Ma- 
jesty's Courts,  and  is  sworn  in  accordingly — he 
may  know  nothing  whatever  of  professional  outies, 
may  in  fact  be  grossly  illiterate  and  deficient  in 
every  acquirement  that  would  enable  him  to  act 
with  safety  and  advantage  for  a  client,  and  yet  the 
law  entitles  him,  simply  on  proof  of  service  under 
articles,  to  the  certificate  enabling  the  holder  to 
undertake  the  most  important  duties  of  an  Attor- 
ney— duties  which  if  not  performed  with  integrity 
and  ability  may  bring  ruin  on  the  unfortunate  client 
and  his  family.  A  man  of  this  stamp  will  alwayf 
"  be  guilty  of  the  cruel,  the  scandalous  misconduct 
of  essaying  to  practice  the  law  without  the  requisite 
amount  of  professional  knowledge."  Mark !  he  i$ 
put  in  possession  of  credentials  that,  as  a  fit  and 
proper  person^  he  has  been  admitted  to  a  class  pos* 
sessing  the  extensive  privilege  of  conducting  the 
legal  affairs  of  others  for  reward — is  thus  enabled 
to  impose  upon  the  unwary  ;  and  the  discovery  of 
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his  incompetence  may  be  made  only  at  the  moment 
when  the  client's  (or  victim's)  ruin  has  been  con- 
sumated  by  some  improper  act  or  omission  of  this 
accredited  agent  of  the  law. 

The  Barrister  must  have  passed  two  examina- 
tions before  the  Law  Society  previous  to  his  call  to 
the  Bar — ^the  first  upon  his  general  acquirements, 
to  see  if  he  has  that  sound  and  liberal  education 
which  fits  him  to  enter  with  advantage  on  the  study 
of  the  law :  the  second,  after  five  years'  standing 
cm  the  books  of  the  Law  Society,  to  test  the  extent 
and  nature  of  his  professional  knowledge;  to  de- 
termine if  it  be  such  as  to  qualify  the  candidate  to 
practice  with  honor  to  himself  and  advantage  to 
nis  fellow-subjects :  unless  found  to  be  fit  and 
capable  to  act  and  stainless  in  character,  the 
degree  of  Barrister  is  not  conferred  upon  him. 
Here  every  precaution  has  been  taken  to  secure  (in 
the  language  of  the  Statute)  a  learned  and  honor- 
able body  to  assist  their  fellow-subjects,  as  occasion 
may  require,  and  to  support  and  maintain  the  Con- 
stitution. And  we  dare  affirm,  that  a  more  truly 
honorable  and  capable  bar  than  that  of  Upper 
Canada  does  not  exist  in  any  other  colony  in  tier 
Majesty's  dominions. 

It  is  desirable  that  an  educational  test  should  be 
applied  to  Attorneys  as  well  as  Barristers;  and 
there  is  more  need  tor  it.  The  former  are  infinitely 
more  in  the  way  of  inflicting  injury  by  ignorance 
or  turpitude  than  the  latter;  and  from  the  very 
nature  of  their  duties  with  fewer  checks.  • 

Be  it  remembered  (says  the  leamed  and  estima- 
ble Samuel  Warren)  that  the  Attorney  and  Solicitor 
stands  in  the  front  ranks — ^is  the  very  front  to  whom 
a  la]rman  comes,  dismayed  and  comounded  by  the 
derangement  of  his  afiaurs,  of  every  sort,  in  every 
profession,  trade  and  calling,  wherever  his  rights 
are  questioned,  his  interests  threatened ;  when  he 
means  to  challenge  those  of  others;- how  tangled 
and  intricate  soever  the  difficulties  in  which  he  has 
involved  himself,  or  others  have  involved  him,  &c. 
Bear  vou  in  mind  (he  says,  addressing  Attorneys,} 
that  the  bulk  of  society  take  the  complexion  ana 
character  of  the  law  from  your  exhibition  of  it. 
According  as  you  act  and  demean  yourself  on  such 
occasions,  you  may  make  that  law  appear  a  blessing 
or  a  curse  ;  render  it  detestable  as  the  instrument 
of  meanness,  trickeiy  and  oppression,  or  lovely 
and  dignified  as  the  guardian  of  peace  and  order ; 
the  very  visible  impersonation  of  Justice,  the  pro- 
lector  of  the  weak  and  oppressed,  vindicating  the 
rights  of  the  most  abject,  and  redressing  wrongs 
tlMugh  inflicted  by  the  haughtiest  and  highest  of 
mankind. 

Further,  the  business  of  the  Attorney  lies  chiefly 
in  his  private  office  with  his  clients ;  the  Barrister 
exercises  his  calling  chieflv  before  the  Judge  and 
the  public  at  large,  surrounded  by  all  those  restraints 


which  an  upright  and  firm  judiciary  and  a  well- 
directed  public  opinion  impose. 

At  Home,  a  law  requiring  the  examination  of 
Attorneys  has  been  in  force  for  centuries,  and  of 
late .  years  the  system  has  been  greatly  improved, 
the  examination,  before  a  tribunal  composed  of 
men  of  high  standing  and  great  experience,  em* 
bracing  the  whole  field  of  the  law — ^its  principles 
and  doctrines.  In  most  of  the  British  Colonies 
there  is  a  preliminary  examination;  in  some 
colonies,  Jamaica  for  example,  before  the  Judges 
in  open  court :  and  to  come  nearer  home — ^in  Lower 
Canada  every  candidate  for  admission  to  the  pro- 
fession must  undergo  the  ordeal  of  an  examination^ 

It  would  appear  that  before  the  passing  of  the  37 
Geo.  m.  c.  13,  the  ordinance  of  the  Province  of  Quebec, 
25  Geo.  ni.  c.  4,  regulated  the  mode  in  which  Attor- 
neysy  A^.,  were  to  ht  admitted  in  U.  C.  By  the  first 
clause  of  that  ordinance  no  person  was  to  be  coomiis* 
sioned  or  permitted  to  practice  as  an  Attorney,  &e., 
who  had  not  served  a  regular  continued  clerkshijp  with 
an  Attorney,  &c,  for  five  years  at  least.  And  further, 
such  person  was  not  admitted  to  practice  until  after  he 
had  *^  been  eaximinedby  the  firU  andnuatcMe  BarristerMf 
AdixxxUeSf  and  Attorneys^  ^.,  in  the  presence  of  the 
Chief  Justice^  or  two  Judges!^  by  tchom  euch  person^  eo 
examined^  toas  to  be**  approved  and  certified  to  he  of  ft 
capacity  and  duxracter  to  practice  the  law."  The  U* 
C.  Act  37  Geo.  HI.  c.  13,  which  repealed  this  ordinance 
as  respects  the  ordinary  Attorney,  &c.,  and  made  other 
provision  therefor,  was  amended  }>y  an  Act  passed  a 
few  years  afterwards,  under  which  the  admission  of 
Attorneys  is  now  regulated.  It  provides  that  ^vo 
person  shall  be  admttted  by  the  Court  of  Q.  B.  to  prac« 
tice  as  an  Attorney  in  this  Province  unless  upon  om 
actual  serviee  of  five  years  with  some  Attorney  of  this 
Provinoe^ — ^nothing  more ! 

Mark  the  contrast  between  this  and  the  provisions  of 
the  Ordinance.  The  exigencies  of  an  infant  state  may 
have  induced  this  alteration,  but  no  plea  to  favor  it  can 
be  advanced  at  the  present  day.  Do  let  us  bear  in 
mind  the  times  in  whioh  we  live;  when  (to  quote  once 
more  from  Warren)  knowledge  is  so  nniverbally  difiused, 
and  the  results  of  science  are  so  incessantly  intermingled 
in  the  affitirs  of  life,  and  turned  to  purposes  of  practical 
account  and  profit,  that  the  members  of  our  profession 
are  compelled  to  elevate  the  standard  of  acquirement 
and  qualification  ^  higher  than  sufficed  in  the  days  of 
our  good  grandfatheis  and  great-grandfiithers ;  and 
consider  what  ikcilities  for  a  really  first-rate  education 
now  exist  almost  every  where,  and  which  persons  far 
humbler  in  society — observe — than  the  classes  firom 
which  our  profession  is  usually  recruited,  most  eagerly 
and  successfully  avail  themselves. 

Upper  Canada,  in  1855,  is  very  diflbrent  from  what 
it  was  in  1797.  Look  at  the  present  population — ^the 
trade  and  commerce — her  manufitctures— her  agricul-> 
tuml  wealUi — ^her  canals,  railroads,  banking  institu« 
tions,  corj^rate  bodies,  &c,,  and  you  see  the  evidences 
of  almost  mcredible  advancement. 
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The  simple  eolitary  good  School  which  existed  in  1797^ 
and  to  which  youths  from  every  part  of  U.  C.  resorted, 
is  represented  by  at  least  60  excellent  seminaries  of 
the  sort,  and  our  Common  School  System  has  dotted 
the  country  with  Schools  accessible  to  all;  and  the 
Toronto  University^  Trinity  College  and  other  Collegiate 
Institutions,  offer  every  facility  for  obtaining  a  tho- 
roughly sound  liberal  education.  It  is  no  longer  neces- 
tary  to  make  Lawyers  by  an  act  of  Parliament,  or  to 
invito  men  to  entor  the  professson,  without  requiring  of 
them  the  Shiboleth  of  fitness.  The  Land  Surveyor 
and  the  Common  School  Master  are  examined,  and  their 
fitness  proved  before  being  allowed  to  pursue  their  voca- 
cations  under  the  sanction  of  law ;  the  important  office 
of  Attorney,  witli  its  powers  and  privileges,  is  thrown 
open  to  any  one  who  has  spent  a  few  years  in  doing,  it 
may  be,  the  mechanical  work  of  an  office.  There  is  no 
Royal  road  to  Law,  any  more  than  there  is  to  Geometry ; 
but  an  Upper  Canada  Statuto  can  metamorphose  a  lout 
into  a  lawyer  in  no  time— presto— and  the  stamp  of  fit- 
ness is  affixed.  ^  I'he  welfare  and  tranquility  of  fiimil- 
iesy  and  the  peace  of  individuals  require,as  an  object  of 
the  greatest  importance,  that  such  persons  only  should 
be  appointed  to  act  as  Attorneys,  Solicitors,  &c.,  who 
are  properly  qualified  to  perform  their  respective  callings, 
and  that  under  necessary  and  proper  regulations."  This 
is  the  language  of  the  Quebec  ordinance,  which  the 
Up|>er  Canada  Legisture  repealed /md  not  inconsistontly 
omitted  this  preamble  from  their  Statute  for  the  admis- 
sion of  Attorneys.  Enough  has  been  said,  it  isbelieved^ 
to  indicate,  if  not  an  existing  evil,  at  16ast  a  great  defect 
in  the  law,  a  fruitful  source  of  future  evil,  if  not  reme- 
died in  time. 

It  may  be  that  the  Courts  cannot  apply  a  suitable  rem- 
edyf  or  feel  bound  to  take  their  tone  from  the  Law-givers, 
confining  Rules,  in  confirmation  of  the  Statutes,  to  regu- 
latioas  for  rigid  ]pioof  of  service,  without  devising  any 
teat  (or  ascertaimng  the  qualifications  of  the  ^Articled 
Clerk." 

However  that  is,  the  aid  of  the  Canadian  Legislature 
mav  be  asked  to  apply  a  suitable  and  permanent  remedy, 
and  DOW  is  the  time  to  do  it,  while  the  question  is  not 
sufronnded  by  the  complications  which  exist  in  older 
communities:  the  means  by  which  this  is  to  be  done, 
whether  by  examination  before  the  proper  examiners, 
appointed  by  them,  or  before  the  Law  Sociely,  is  unim- 

Jortant ;  but  the  end  in  view,  that  ^  only  persons  of 
onesty  and  good  abilities  for  such  employment"  should 
be  admitted  to  the  office  and  privileges  of  Attorneys, 
sorely  is  sufficient  to  commend  the  subject  of  this  ar-t 
tick  to  the  consideration  of  every  candid  and  thinking 
Bsiad. 

A.  B.  V. 
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^It  Ht.  dk,  80, 

Q.  B.  Euter  Tenn»  18  Vic. 

In  Hilary  Term,  C.  Robinson  obtained  a  Rule  nis!>  return- 


/ible  the-  first  day  of  this  term,  calliag  on  the  Municipal 
Council  of  the  County  of  Elgin  to  shew  cause  why  (he  by-law 
passed  on  the  10th  May,  1854,  to  raise  by  loan  S7000  and 
mterest  should  not  be  quashed,  wholly  or  in  part,  because^ 

1st.  The  by-law  provides  for  the  payment  of  interest  on  the 
loan,  at  a  rate  exceeding  the  legal  rate  of  interest. 

2nd.  The  amount  required  to  be  raised  annually,  at  a 
special  rate,  for  the  payment  of  such  loan  and  the  interest 
thereof,  and  the  annual  rate  in  the  pound  required  as  a  special 
rate  for  the  payment  of  interest  on  the  loan,  and  for  creation 
of  a  sinking  fund  to  pay  the  principal  theieof,  are  Lot  either 
of  them  recited  in  such  by-law,  or  that  they  are  untruly 
recited  therein,  and  the  sums  required  to  be  levied,  and  the 
annual  rate  in  the  pound  imposea,  are  excessive,  and  more 
than  sufficient  for  the  purposes  of  the  by-law. 

In  Easter  Term  A.  McDonald  shewed  cause.  He  contended 
that  the  by-law  did  uot  direct  that  the  loan  should  be  raised 
at  a  rate  of  eight  per  cent,  interest.  But  if  it  did,  still  it 
would  only  be  void  for  the  excesb  of  interest  over  six  per 
cent.  That  the  rates  imposed  appearing  in  the  schedule  do 
not,  if  they  authorise  the  raising  somewhat  more  than  is 
strictly  necessary,  i.e.  more  than  each  annual  instalment  and 
six  Der  cent,  interest,  therefore  make  the  by-law  void.  fVtUta 
V.  Saiter,  20  L.  J.  C.  P.  43.  That  the  Stat.  16  Vic.  ch.  80, 
sec.  3,  sdtves  the  by-law,  except  as  to  the  two  per  cent,  over 
legal  interest.    He  cited  12  Q.  fi.  U.  C.  198. 

C«  Robinson  contra,  argued  that  the  by-law  showed  clearly 
that  eight  per  cent,  was  mtended  and  authorised  to  be  paid 
as  interest.  That  the  16  Vic.  ch.  80  did  not  apply,  for  this 
was  no  contract :  that  this  by-law  was  contrary  to  public 
policy  and  injurious  to  public  credit,  and  opened  the  door  to 
fraud.  Citea  Gnerson  v,  P.  M.  C.  of  Ontario.  9  U.  C.  624. 
He  objected,  also,  that  the  rcUe  was  different  in  each  year, 
refetring  to  Sells  and  the  Village  of  St.  Thomas.  3  U.  C.  C. 
P.  286. 

Before  the  Statute  16  Vic.  ch.  80,  there  can  be  no  doubt 
but  that  the  Municipal  Councils  codd  not  by  by-law  or  other* 
wise  authorise  or  contract  any  loan,  debt,  or  other  liability^ 
at  a  greater  interest  than  six  per  cent ;  and  this  by-law  is 
clearl^r  bad,  unless  that  statute  saves  it,  for  it  says — we 
authorise  a  loan,  and  impose  a  tax  to  pay  it,  with  interest, 
as  to  which  we  are  ready  to  pay  eight  per  cent,  though  we 
will  not  pay  more,  and  we  make  jpro  vision  for  paying  that 
loan,  with  interest  not  to  exceed  eight  per  cent.,  which 
means  with  eight  per  cent. 

In  our  opinion  the  Stat.  16  Vic.  c.  80  was  not  intended  to  have 
the  operation  contended  for.  The  case  does  not  come  within 
its  strict  letter,  for  a  by-law  is  not  "  a  contract  lor  the  loan  oi 
forbearance  of  money,''  though  it  may  be  the  authority  for 
making  a  contract.  The  4th  sec.  of  that  Act  is  not  opposed 
to  this  view,  though  it  excepts  from  its  enactments,  banks^ 
insurance  companies,  and  corporations  or  associations,  there- 
tofore authorised  by  law  '*  to  lend  or  borrow  money  at  a  rate 
of  interest  higher  than  6  per  cent,  per  annum."  These 
Municipal  Corporations  clearly  do  not  faU  within  that  excep- 
tion. 

We  think,  also,  that  there  is  great  force  in  Mr.  Robinson's 
suggestion  that  it  is  contrary  to  public  policy,  and  likely  to 
be  injurious  to  the  credit  of  the  debentures  which  these 
Municipal  Corporations  are  authorised  to  issue,  if  they  could- 
in  the  face  of  them  be  made  payable  with  a  higher  rate  of 
interest  than  could  under  the  3rd  section  be  legally  enforced, 
against  them. 

In  the  Consolidated  Municipal  Loan  Fuu9^Act,  16  Via. 
ch.  522.  passed  during  the  same  session,  sec.  3,  subsec.  5,  it 
is  exprmsly  enacted  that  the  debentures  which  the  Receiver 
General  may  issue  in  the  credit  of  this  fund  shall  in  no  case 
bear  interest  at  a  greater  rate  than  six  per  cent. 

We  can  hardly  think  the  Legislature  intended  to  restrict 
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the  rate  of  interest  for  money  to  be  raised  on  the  credit  of  thi9 
fund  for  sach  municipal  purposes  aR  are  set  forth  in  the  2nd 
sec.  of  that  Statats,  and  yet  to  enable  the  Municipal  Corpor- 
ations to  raise  money  either  for  the  same  or  other  purposes, 
on  their  own  debenturesi  at  a  higher  rate  of  interest. 

We  think  the  by-law  should  be  quashed,  as  the  objection 
vitiates  it  throughout. 

In  re.  Morrison  and  The  Municipality  of  the  Township 

Arthur. 

{Reported  by  C,  Robinson^  Esg.^  Bttrrist«r^at-'L4xu:) 

Bekoei  trustees-^ A  fckool  mKtion  ennnot  he  nltered  witlwut  tkeass^u  to  iueh  aUnation 
of  a  majority  of  the  inhabitant  househofders  and  freehnldfrf,  obtained  at  a  merting 
ronvewd  for  8Wh  purpoM — By-tauf  alttring  school  section  without  ^uch  assent, 
quashed,    13  &  14  Vic.  r.  48.  sec.  18. 

Q.  B.  Trinity  Term,  1§  Vic« 

S.  M.  Jarvis,  in  Hilary  Term,  obtained  a  Rule  calling  on 
the  Municipality  of  the  Township  of  Arthur  to  shew  cause 
why  By-Law  No.  2,  passed  on  the  5ih  February,  1853,  should 
not  be  quashed,  on  tno  ground  that  it  alters  ihe  school  sec- 
tions of  the  township  of  Arthur,  as  previously  established, 
and  yet  was  not  submitted  to  a  meeting  of  the  householders 
or  freeholders  of  the  school  section  of  the  township,  and  that 
the  inhabitant  householders  and  freeholders  have  not  assented 
to  such  alteration  at  any  meeting  duly  called  for  the  purpo5<e 
of  obtaining  their  consent. 

The  rule  was  granted  in  reading  the  by-law  and  two  affi- 
davits ;  one  of  which  stated  that  previous  to  the  parsing  this 
by-law  the  township  of  Arthur  was  divided  into  four  school 
sections,  by  a  by-law  passed  14th  Oct.,  1850.  That  on  the 
second  Wednesday  in  January,  1853,  the  regular  annual 
meeting  for  the  election  of  a  third  school -truslee  fur  school 
section  Wo.  3,  in  lieu  of  the  retiring  trustee,  vms  held,  and 
this  applicant  Morrison  was  elected  such  third  Irustee.  That 
the  alteration  made  by  the  by-law  moved  against  materially 
affects  the  previous  section  No.  3,  and  alters  every  school 
section  as  constituted  by  the  by-law  of  Oct.  1850.  That  pre- 
vious to  the  p-issin^  of  the  by-law  moved  .against  no  public 
meeting  of  the  freenolders  or  householders  in  the  section  No. 
3  was  ever  called  by  the  deponent  Monison  or  his  co-trustees, 
OT  either  of  them,  to  obtain  tneir  opinion  as  to  the  propriety  of 
altering  the  division  of  the  school  sections  ;  and  no  requisition 
was  made,  to  his  knowledge,  to  call  any  such  meeting ;  nor 
has  he  ever  heard  that  any  such  meeting  was  held  or  opinion 
expressed.  That  deponent  and  his  co-trustees  have  never 
consented  to  any  such  alteration,  but  have  endeavored  to 
maintain  their  corporate  authority,  and  on  4th  January  last 
(1853)  called  a  public  meeting,  to  be  held  on  Wednesday  the 
11th  January,  (1863),  to  elect  a  school  trustee.  That  the 
meeting  was  held,  but  refused  to  elect  a  third  trustee.  A 
second  affidavit  confiimed  the  principal  facts  above  staled. 

This  rule  was  originally  moved  in  Easter  Term,  17  Vic, 
and  was  granted  on  the  2nd  Wednesday  after  Term.  By 
some  inadvertence,  after  the  rule  was  served,  and  in  which 
both  parties  shewed,  that  rule  was  allowed  to  lapse  ;  and  on 
the  facts  being  stated  to  the  Court,  the  present  rule  was 
granted.  During  this  term  Wilson,  Q.  C,  shewed  cause : 
ne  argued  the  Court  should  not  interfere,  no  objection  appear- 
ing on  the  face  of  the  by-law,  and  that  the  lapse  of  time  since 
it  was  passed  ought  also  to  prevent  interference  ;  that  delay, 
as  well  as  any  acquiescence  in  the  by-law,  should  be  consi- 
dered. He  cited  10  Q.  B.  U.  C,  626,  12  Q.  B.  U.  C.  525,  5 
Q.  B.  94,  2  B.  &  A.,  339,  6  B.  &  C.  240,  4  T.  R.  223. 

He  filed  an  affidavit  of  Michael  Cox,  the  Township  Clerk, 
that  originally  there  were  5  school  sections  in  the  township ; 
that  the  inhabitants  petitioned  the  Council  to  reduce  the 
number  to  three  (the  original  petition  annexed  to  his  affida- 
vit), and  in  accordance  therewith  by-law  No.  1  passed  the 
Council,  whereby  three  school  sections  were  established  : 
that  the  same  Council,  in  the  same  year,  passed  by-law  No. 


12,  whereby  the  number  of  school  sections  was  increased  to 
four,  which  by-law  was  passed  without  any  previous  meeting 
of  the  householders,  &c.  That  the  Council  of  1853  paasad 
the  by-law  complained  against :  that  he  verbally  and  in 
writing  requested  the  trustees  to  call  a  meeting  as  required 
by  Statute,  but  they  "  absolutely  refused  and  neglected  to 
call  such  meeting,"  with  a  good  deal  more  which  is  not  rele- 
vant to  this  application. 

Jarvis,  in  reply:  As  to  delay  stated,  the  by-law  was  not 
to  take  effect  until  Dec.  1853,  and  the  rnl6  was  first  moved  in 
the  following:  Easter  Term  :  that  it  stands  admitted  that  ther# 
was  no  public  meeting,  which  the  Statute  requires. 

The  question  which  really  presents  itself  for  our  determln* 
at  ion  in  the  first  instance  is,  whether  on  the  circumstances 
before  us  we  have  authority  to  quash  this  by-law.  The  13th 
and  14th  Vic.  ch.  48,  sec.  18,  among  other  duties  imposed 
on  the  Municipality  of  each  township,  in  regard  to  Common 
Schools,  states — 4thly.  To  alter  any  school  section  already 
established,  and  to  unite  two  or  more  school  sections  into  one 
at  Ihe  request  of  the  majority  of  the  freeholders  or  house' 
holders  in  each  of  such  sections,  expressed  at  a  public  meet- 
ing called  by  the  trustees  for  that  purpose.  It  is  contended 
that  the  request  expressed  at  a  public  meeting  is  a  condition 
precedent  to  the  exercise  of  this  power,  or,  in  other  wordsy 
that  no  power  or  authority  to  pass  such  a  by-law  is  given  to 
the  municipality,  until  such  a  request  has  been  so  expressed* 

Assuming  for  the  sake  of  argument  that  this  is  so,  has  the 
Court  power  on  such  a  j^round  to  quash  the  by-law  ?  ITie 
155th  sec.  of  the  12  Vic.  ch.  81,  points  out  the  mode  of 
obtaining  a  certified  copy  of  any  by-law ;  and  enacts  that 
either  of  the  Superior  Courts  of  Common  Law,  at  ToroatOy 
may  be  moved  upon  production  of  such  copy,  &c.,  to  quash 
such  by-law ;  and  if  it  shall  appear  to  the  Court  that  such 
by-law  is  in  the  whole  or  in  part  illegal,  it  shall  be  lawful 
upon  proof  of  service,  &c.,  to  order  such  by-law  to  be  quashed 
in  the  whole  or  in  part. 

It  is  observed  by  the  Chief  Justice  in  giving  judgment  in 
Sutherland  r.  The  Municipality  of  East  Nissouri,  10  Q.  B.  17. 
C.  628,  this  provision  does  not  seem  to  contemplate  the 
case  of  a  by-law  complained  of  on  grounds  wholly  apart  from 
the  nature  of  its  provisions.  There  may  be  many  ODiectiooe 
to  a  by-law,  and  which  would  be  sufficient  to  aeprive  it  of 
validity,  which  at  the  same  time  may  not  be  found  sufficient 
to  justify  the  interference  of  the  Court  in  the  summary  manner 
given  by  the  Act,  as  for  instance  when  the  objection  is  to  the 
reasonableness  of  the  by-law  which  requires  the  aid  of  ex% 
trinsic  matter  to  demonstrate  the  existence  and  force  of  the 
objection. 

It  seems  to  me,  however,  that  where  certain  proceedingBf 
emanating  not  from  themselves,  but  from  (probably)  a  limited 
portion  of  their  constituents,  are  by  the  express  terms  of  an 
Act  of  Parliament  rendered  necessary,  in  order  to  give 
authority  to  the  Municipal  Council  to  pass  a  by-law  relating 
to  a  particular  subject,  and  they  nevertheless  do  pass  such  a 
by-law,  whhout  any  such  proceedings  having  taken  place/ 
and  the  absence  of  such  proceedings  is  clearly  established  on* 
an  application  to  the  Court  to  set  aside  the  by-law  ;  the  eta* 
tutory  jurisdiction  attaches,  and  the  by-law  may  well  be 
deemed  illegal  in  the  whole.  And  this  accords  with  what 
was  said  by  the  Chief  Justice  in  giving  judgment  in  Lafferty 
r.  The  Municipal  Council  of  Westworth  and  Halton.  8  U.  C, 
Q.  B.  232. 

I  think  this  case  falls  within  the  same  principle  and  that 
the  summary  jurisdiction  given  by  the  Statute  may  be  resorted 
to,  for  the  purpose  of  quashing  a  by-law  passed  under  such 
circumstances. 

Then  as  to  the  objection  itself,  the  language  of  the  Statute 
already  quoted  appears  to  mo  clearly  to  limit  the  authority 
of  the  Municipal  Council  to  pas?  such  a  by-law,  without  a 
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requeBt  first  made  to  them  for  that  purpose  by  the  parties, 
and  in  the  manner  desi^^nated ;  that  is,  that  a  request  of  a 
majority  of  the  freeholders  or  householders,  in  the  school 
sections  to  be  affected  by  the  change,  must  be  expressed  at 
a  public  meeting  to  be  convened  by  the  school  trustees  for  that 
purpose.  No  such  meeting,  and  consequently  no  such  request 
preceded  the  passing  of  this  by-law. 

In  mj  opinion,  therefore,  it  should  be  quashed. 
Th£  Queen  ex  rel.  Wii^liam  Swan  v.  James  Rowat. 

(Reported  by  C.  Robuucn,  Enq.^  Btnrister^t'Law.) 

Qu^toammlo— Judgment  in  favor  o/dffatdatU — Death  of  Htlotor^Costs. 

Q.  B.Trinily  Term,  1855. 

Afr.  UellitoeU  moves  to  amend  the  A-der  of  Mr;  Justice 
Richards,  in  this  case,  by  awarding  to  the  defendant  his  costs 
of  defence. 

It  was  a  quo  warranto  case,  tried  before  Mr.  Justice 
Richards,  to  determine  the  right  of  the  defendant  to  hold  his 
seat  as  a  township  councillor,  to  which  he  had  been  returned 
aa  duly  elected.  The  learned  Judge  determined  that  the 
defendant  was  entitled  to  retain  his  seat,  but  conceiving  that 
he  had  a  discretion  to  withhold  costs,  and  that  there  were 
circurastances  in  the, case  which  made  it  proper  to  do  so ;  he 

gave  judgment  in  favor  of  the  defendant,  but  did  not  give  him 
IB  coats  against  the  relator* 

The  defendant  contends  that  the  relator  having  tailed  must 
be  ordered  to  pay  costs,  and  that  there  is  no  discretion  to 
adjadee  otherwise,  and  he  obtained  a  rule  niti  last  term,  to 
amend  the  judgment  m  that  respect. 

On  the  return  of  the  rule,  this  term,  affidavits  are  filed 
shewing  that  the  relator  died  on  the  6th  July  last,  that  is, 
after  this  rule  nisi  had  issued,  and  before  its  return. 

It  appears  that  most  of  the  Judges,  in  cases  before  them  in 
Chambers,  have  acted  upon  the  provision  respecting  costs  in 
the  Statute  as  if  it  were  discretionary,  to  the  full  extent,  of 
withholding  costs  from  the  successful  party.  This  being  so, 
we  shall  not  reverse  this  order,  under  the  circumstances  of 
the  relator,  against  whom  we  are  desired  to  give  co^ts,  beiucf 
no  longer  living.  Upon  reference  to  the  Judges  of  both 
CourtB,  we  find  that  a  majority  of  them  place  the  same  con- 
struction upon  the  clause  in  question,  as  was  placed  by  Mr. 
Justice  Richards. 

Rule  discharged. 


Dale  v.  Cool  and  Hughes. 

Livisiom  Cowt  Bailiff— Xctiee. 


4   C.  P.  R.4«0. 


Tke  bailitTof  a  Division  Court,  acting  in  the  discharge  of  hi«  duty  as  wiich 
bailiff,  is  tntiUed  to  notice  of  action  under  the  divi.$ion  court  acts,  and  that 
the  objection  is  open  to  htm  under  the  pica  of  "  not  guilty  per  statute." 

WritiBsued  16th  February,  1854;  declaration,  lllh  April, 
1854. 

Trespass — De  bonis  asportatia.  Pleas:  by  defendant 
Cool — Not  guilty  per  statute,  and  not  possessed  ;  by  defend- 
ant Hughes — 1st,  not  guilty ;  2nd,  not  possessed  ;  3rd  and 
4th,  special  pleas,  justifying  under  a  Division  Court  execu- 
tion, against  the  goods  of  one  Egan,  and  alleging  an  assign- 
ment of  the  goods  from  Egan  to  the  plaintiH'  fraudulent  as 
against  creditors. 

At  the  trial  the  plaintifi  gave  prima  facie  evidence  of  a 
bill  of  sale  duly  registered.  It  appeared  that  after  the  assign- 
ment Egan  departed,  leaving  his  wife  in  the  house  where  he 
had  resided  and  kept  tavern ;  that  she  remained  there  in 
possession  of  the  house  and  goods  for  three  or  four  weeks,  and 
then  left,  going  to  the  plaintifPs,  shortly  before  the  seizure. 
It  appeared  Cool  had  seized  and  sola  the  goods  under,  as 
alleged,  an  execution  at  Hughes's  suit  against  Egan,  being 
apjMLrently  indenmified  by  Hughes  in  so  selling ;  but  no  exe- 
cution or  indemnity  appears  to  have  been  regularly  proved. 


At  the  close  of  the  plaintifi 's  case  Eccles,  for  defendants, 
moved  a  nonsuit  as  to  Cool,  on  the  £i:round  that  he  was  entitled 
to  notice  of  action  as  having  acted  in  the  execution  of  his  duty 
as  bailiff  under  the  Division  Court  Act ;  and  as  to  Hughes, 
because  he  was  not  proved  to  have  directed  or  acted  in  the 
alleged  trespass  to  plaintifPs  goods.  As  to  Hughes,  it  was 
left  to  the  jury,  who  found  a  verdict  in  his  favor  on  the  plea 
of  not  £:uilty,  and  for  plaintiff  seemingly  on  the  other  issues. 
They  found  against  Cool  £65  damages,  with  leave  reserved 
to  move  a  nonsuit  if  entitled  to  notice  of  action,  llie  jury 
found  that  he  acted  in  the  execution  of  his  duty  as  bailifi*. 

During  this  term  Ecchs  obtained  a  rule  nisi  to  enter  a  non- 
suit pursuant  to  leave  reserved. 

Durand  shewed  cause,  and  contended  that  the  14  &  15 
Vic.  c.  24,  applies  to  bailiffs  as  well  as  justices  of  the  peace  ; 
that  this  execution  being  ap:ainst  Cool,  the  bailiff  had  no  right 
to  seize  plaintiff's  goods  ;  that  Cool  could  have  had  the  title 
to  the  property  tried  under  the  provisions  of  the  statute ;  that 
Cool  was  not  acting  bond  Jidsj  and  therefore  not  entitled  to 
notice  ;  and  that,  although  the  verdict  was  in  favor  of  Hughes, 
if  a  new  trial  is  granted  it  should  be  as  to  both  parties. 

Eccles,  in  reply,  contended  that  there  is  no  difierenee 
between  the  statute  13  &  14  Vic.  c.  13,  sec.  107,  and  the  one 
which  preceded  it  as  to  requiring  notice  of  action  :  that  the 
bailiff  may  plead  the  general  issue,  and  give  in  evidence  the 
want  of  notice ;  that  the  action  should  have  been  brought 
within  six  months,  which  has  not  been  done — the  plaintiff 
must  therefore  fail— Timon  v,  Stubbs,  1  U.  C.  Q.  B.  R.  347; 
Sanderson  v.  Coleman,  4  ib.  119; — that  a  bailiff,  although  ho 
knows  that  the  propertv  is  not  the  property  of  the  execution 
debtor,  still  it  he  is  ortfered  he  must  seize,  and  is  entitled  to 
notice — Beechey  v.  Sides,  9  B.  &  C.  806 ;  Cook  v.  Leonard, 
6  B.  &  C.  351 ;  Smith  r.  Hopper,  9  Q.  B.  1005;  Smith  r. 
Regina,  18  L.  J.  301  ;  Cox  v.  Reid,  ib.  216 ;— that  a  new 
trifu  may  be  granted  against  one  party — Davis  v,  Moore,  2 
U.  C.  Q.  B.  R.  180. 

Macaulay,  C.  J. — The  long-continued  possession  of  Egan's 
wife,  &c.,  constituted  evidence  sufficient  to  go  to  the  jury  in 
support  of  the  bona  fides  of  Cool's  conduct  if  entitled  to  notice, 
assuming  that  the  goods  were  really  the  plaintiff's  property 
at  the  time,  and  this  whether  Cool  was  indemnified  or  not. 

The  indemnity  might  implicate  Hughes,  as  adopting,  if 
not  directing,  the  seizure  and  sale  for  his  benefit,  without 
depriving  Cool  of  his  right  to  defend  himself  on  any  ground 
of  defence  open  to  him  under  the  statute — Timon  v,  Stubbs 
(1  U.  C.  Q.  B.  R.  347),  Booth  v.  Clive  (10  C.  B.  827) ;  that 
defendant  is  entitled  to  notice  Jones  v.  Elliott  (11  U.  C.  Q.  B 
R.  30).  On  reference  to  the  13  &  14  Vic.  c.  53,  sec.  107,  the 
14  &  15  Vic.  c.  54,  sec.  5,  and  the  16  Vic.  c.  177,  sec.  7,  it 
appears  to  me  that  the  defendant  was  entitled  to  notice,  and 
that  the  objection  is  open  to  him  under  the  plea  of  not  guilty 
per  statute.  It  is  clear  he  was  ac;ing  under  the  statute  suffi- 
ciently to  entitle  him  to  notice,  and  the  last  act  expressly 
authorizes  the  objection  under  such  plea — ^the  case  cited  from 
1  U.  C.  Q.  B.  R.  347  was  before  the  last  act. 

I  can  see  no  good  reason  why,  since  the  16  Vic.  c.  177, 
sec.  7,  the  defendant  may  not  raise  the  objection  under  the 
general  issue  per  statute,  if  he  could  not  have  done  so  before. 

McLean,  J.,  and  Richards,  J.,  concurred. 

Rule  absolute. 


Rkoiva  £X.  Rel.  Gleeson  r.  Horsman. 

A  county  court  judge  catuiot  grant  a  9110  xcarranto  during  term  time  in  the 

superior  courts. 

.13  Q.  B.  R.  p.  140. 

Eccles  obtained  a  rule  calling  on  the  relator  to  shew  cause 
why  the  order  made  by  the  judge  of  the  County  Court  of  the 
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County  of  Oxford,  for  the  Bummons  in  the  nature  of  a  qvo 
warranto  in  this  cause,  should  not  be  Fet  aaide  with  costs,  on 
the  gronnd  that  the  said  order  was  granted  during  last  Hilary 
term,  when  the  said  judge  had  no  power  or  authority  to  grant 
the  same. 

It  was  sworn  that  the  fiat  for  the  summons  was  granted  by 
the  Judge  of  the  Oxford  County  Court  on  the  10th  ot  February 
last,  on  which  day  the  writ  of  summons  issued,  and  which 
day  was  the  first  Saturday  in  Hilary  term.  On  the  same  day 
Uie  judge  also  granted  his  fiat  for  a  summons  against  the 
return mg  oflicer.  Both  summonses  issued  and  were  served, 
but  neither  of  the  defendants  appeared,  and  the  judge  gave 
judgment  against  them  ex  parte. 

Hagarty,  Q.  C,  shewed  cause.  , 

Drafek,  J.,  delivered  the  judgment  of  the  court. 

The  language  of  16  Vic.  ch.  181,  sec.  27,  appears  too  clear 
to  admit  of  any  argument.  This  section  is  substituted  for  the 
146th  section  of  12  Vic.  ch.  8],  amended  by  13  &  14  Vic.  ch. 
64,  sched.  A,  number  23.  It  provides  that  in  certain  cases, 
'  of  which  the  present  is  one,  a  writ  of  summons  in  the  nature 
of  a  QUO  warranto  shall  lie  to  try  the  validity  of  such  election, 
&o.  «c.,  <'  which  writ  shall  issue  out  of  either  of  her  Majesty's 
superior  courts  of  common  law  at  Toronto,  upon  an  order  of 
tmch  court  in  term  timet  or  upon  the  fiat  of  either  of  such 
courts,  or  of  the  judge  of  the  county  court  having  jurisdiction 
over  the  municipahty  within  which  such  election  shall  have 
taken  place  in  vacation,** 

Rule  absolute. 


Pmtkmn^ 


Pemmy  V,  Buck. 

tiwAtr^JUght  qffiynha$er  to  hrmg  tntpau  gu.  eL/r, 


The  piunfii'  hud  (NiTchased  Trom  the  Canada  Company  all  the  merehanlahU 
timber  on  a  certain  lot.  and  held  a  letter  from  thein(Mi  oat  tielow)  authonsmr 
him  to  enter  upon  the  land  and  mark  whatever  trees  he  mifbt  chooee,  aM 
afterward*  to  eat  and  carry  them  away. 

H«U)  that  he  had  not  »ach  a  poMeieion  ae  would  enalde  him  to  bring  tretpaat 


Qutat.  what  i«medy  he  could  have  for  trefpaMe*  on  the  land :— ^whether  he 
coold  topport  an  action  on  the  case  against  the  trespasser  for  mteifering  with 
his  privilege ;  or  -wunld  be  compelled  to  look  to  the  company,  treatmg  their 
letter  as  an  agreement. 

12U.C.B.  11.461, 

Trespass  oti.  c/.  fr.  to  lot  No.  11  in  the  seventh  ooncesston 
in  the  township  of  Emily,  and  there  orostrating  the  trees  and 
underwood — enumerating  them.  2nd.  count,  for  seizing  and 
taking  a  quantity  of  timMr. 

Pleas.  1st.  Not  guilt v,  to  the  whole  declaration.  2nd. 
To  the  first  count,  that  the  trees  and  underwood  mentioned 
were  not  the  plaintiti's  property.  3rd.  To  the  last  count, 
plaintiff  not  possessed. 

At  the  trial  before  Richards,  J.,  at  the  last  assizes  held  at 
Peterborough,  it  appeared  that  the  plaintiff  claimed  the  right 
to  ihe  timber  upon  the  lot  under  a  letter  from  the  Canada 
Company,  as  follows: 

Canada  Company's  Office, 

Toronto,  1st  Dec.  1853. 

Sir, — I  hereby  acknowledge  the  receipt,  per  letter  of 
Samuel  Strickland,  Esquire,  of  the  18th  ultimo,  of  sixty-five 
pounds,  for  the  purchase  of  the  merchantable  timber  and 
saw  logs  you  may  remove  from  lots  twenty-one  in  the  ninth 
concession  and  eleven  in  the  seventh  concession  of  Emily 
before  the  first  day  of  November,  1855.  You  are  now  at 
liberty  to*  enter  upon  the  saJd  lots,  and  also  your  agent  and 
workmen,  and  cut  the  merchantable  timber  and  saw  li^s 
thereon  till  the  1st  of  November,  1855,  and  carry  away  the 
same,  but  not  after  that  date.  In  the  meantime,  should  we 
dimee  of  the  land,  the  purchasers  or  lessees  shall  have  the 
right  (which  is  hereby  reserved  specially)  of  clearing  and 
improving,  and  using  whatever  unmarked  timber  they  shall  | 


find  neoeasary  for  fuel,  fenoea  and  boildingt.  AnrdkfmB 
arising  between  yon  and  him  or  thmn  moat  m  settM  witiieiil 
reference  to  us.  Yon  are  therefore  raquested  to  mark  la  a 
conspicnoua  manner  such  treea  as  yoa  may  wish  to  cut.  This 
license  is  not  transferable.  Have  tlie  goodaeea  to  aokoowledge 
the  receipt  of  this  letter.'' 

(Addreased  to  the  plajntilT.) 

There  was  no  doubt  the  defendant  did  cut  a  considerable 
number  of  trees  upon  lot  No.  11,  as  aaoertained  hj  the  snr* 
veyor,  and  it  was  proved  that  he  offered  the  plaintiff  to  pay 
him  $1  per  tree  for  what  he  had  out 

The  lot  in  Question  was  treated  by  the  agent  of  the  Canada 
Company  in  me  county  of  Victoria  as  belonging  to  the  Com- 
pany, but  their  title* was  not  proved.  It  was  proved  that  the 
plaintiff 's  agent  had  gone  upon  the  lot  alter  obtaining  the 
letter  before  mentioned  from  the  Canada  Company. 

The  learned  judge  left  to  the  jury  to  determine  whether  the 
plaintiff  was  in  actual  poeseaskm  of  the  lot,  and  if  not  to  find 
lor  the  defendant. 

The  chaise  was  ob|eetod  to  on  the  ground  that  in  oonae* 
quenee  of  the  plaintiff  having  the  lines  run  by  a  sarveyor, 
that  was  a  taking  of  posseesioo,  and  the  jadge  shottld  have  so 
told  the  jury. 

The  jury  found  for  the  defendant 

Philipoits  obtained  a  rale  to  show  oanse  why  the  verdiet 
should  not  be  set  aside  on  the  ground  that  il  was  oontraiy  to 
law  and  evidence,  and  for  mirairection»  and  en  the  gnrnml 

of  surprise. 

Ecdei  shewed  oanse. 

The  authorities  referred  to  are  cited  in  the  judgment. 

RoBiNsox,  C.  J.,  delivered  the  jndgmcnt  of  the  oovt 

We  think,  upon  the  evidence  given,  it  oannot  be  held  that 
the  plaintiff  was  by  his  agreement  with  the  Canada  Company 

g laced  in  exclusive  possession  of  the  land  in  question.  Re 
ad  only  acquired  a  right  to  enter  upon  the  land  and  mark 
whatever  trees,  fit  (in  his  opinion)  tor  making  merchantable 
timber  and  saw  logs  he  mi^t  choose  to  take.  His  eotiy  for 
that  purpose  would  be  no  trespass ;  and  he  had  aoquirea  the 
further  right  of  soing  afterwaid  upon  the  premises  at  s^y  and 
all  times  up  to  me  1st  of  November,  1855,  for  the  purpose  of 
felling,  ana  preparing,  and  carrying  away  the  timber  and 
saw  logs  which  he  had  so  indicated  his  determination  to  take. 

The  defendant  in  going  upon  the  land  was  no  trespasser  as 
to  him,  for  he  might  have  manv  lawful  occasions  lor  goii^ 
there,  for  purposes  which  would  not  interfere  with  the  privi- 
lege which  the  plamtiff  had  acquired ;  and  if  he  had  no  sndi 
lawful  occasion  for  going  there,  ne  would  be  a  trespasaer  upon 
the  owner  of  the  land,  not  upon  the  plaintiff,  who  had  oiuy  a 
limited  ftnd  qualified  right  of  entry.  This  applies  to  the 
alleged  wrongTul  entry  upon  the  premieee. 

then  as  to  the  timber  cut — whose  property  was  it.  as  it  lay 
on  the  ground  after  bein^  cut?  Not,  we  think,  the  plaintiff 's, 
for  he  had  not  yet  made  it  his  timber  by  marking  it  as  timber 
which  he  elected  to  take.  The  amement  with  the  company 
required  that  he  should  do  this,  Msides  any  le^  question 
that  might  be  rused  as  to  the  growing  timber  bemg  capable 
of  being  transferred  to  the  plaintiff  otherwise  than  1^  deed. 

The  plaintiff,  no  donbt,  ought  to  have  a  remedy  for  snoh  a 
wrong  as  he  complains  of,  and  we  do  not  see  what  should 

Srevent  his  recovering  in  a  special  action  on  the  case  against 
le  defendant  for  wrongfully  cutting  down  and  taking  away 
the  trees,  whereby-  he  was  obstructed  and  prejudiced  in  the 
enjoyment  of  the  privilege  Which  he  had  pnrohased. 

That  might  still  depend,  however,  on  whether  the  plaintiff 
had  acquired  the  property  in  the  trees,  or  whether  he  wooJd 
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&ot  b«  compelled  to  look  to  the  company,  treating  their  lettet 
<»Qn*agreement  in  writing  sufficient  to, charge  them  under 
tha  Statute  of  Frauds. 

lliese  are  points  on  which  the  plaintiff  must  act  as  he  is 
advised.  I  refef  to  the  case  in  this  court  of  Ferffuson  v.  Hill 
<11  U.  C.  R.  630) ;  Scorell  v.  Boxall  (1  Y.  &  J.  395) ;  Ellis  v. 
Grubb  (3  0.  S.  611) ;  Teal  r.  Auty  (2  B.  &  B.  99) ;  besides 
the  cases  of  Monahan  v.  Foley  (4  U.  C.  R.  129)  ;  and  McLaren 
«.  Rice  (5  U.  C.  R.  151),  which  are  expressly  in  point  against 
the  plaintifi'a  right  to  bring  this  action. 

Rule  discharged. 
lit  RB.  Cameron  and  The  Municipality  of  East  Nissouri. 

By-kuos— Rules  for  eonstrveticn  of— Certainty. 

In  eonstnung  a  bv-law  the  conrt  will  not  intend  that  the  municipality  are  trying^ 
to  cTade  compliance  with  a  .«tatate.  but  will  give  every  reasonable  help  6t 
coiiatroction  to  bring  the  by-law  wiihiii  it. 

Tbcy  Will  also  look  at  the  whole  by*]aw  to  ascertain  its  meanini?,  and  (•oiiatrue 
one  part  with  another  or  other  pana,  ao  a«  ii'poteiiile  to  give  tu!l  eifect  to  the 
Mhofe. 

Where  a  by-law  recited  that  the  amount  of  th»»  whole  ratable  property  of  the 
township,  according  to  the  laHt  aMCMment  reiurna)  wa«  XI14,756,  and  thai 
it  woald  require  the  annual  rate  of  2^<J.  in  ti>e  pound  a«  a  special  rate.  I'or 
p«}mem,  &c.,  and  then  enacted  thai  a  «p<*.cial  rate  of  2^d.  should  be  levied 
to  pav  the  principal  and  interest  of  the  loaii  to  to  raised  under  the  by-law, 
mnu  that  the  proceeds  of  such  sp^dal  rale  shouki  bo  applied  solely  to  the 
payment,  &c.,  until  the  same  be  fully  paid  and  satisfied ;  Heldy  that  the  recit.il 
as  to  the  amount  of  ratable  property  and  the  assessment  returns  was  suili- 
dent,  and  that  it  sufficiently  appeared  that  the  rate  was  to  be  levied  in  each 

la  •»•  part  of  the  by-law  the  reeve  was  empowered  to  issue  debentores  for 
such  sums  as  should  t)e  from  time  to  time  required  fur  the  purposes  mentioned, 
bat  not  to  exceed  in  ihe  whole  £10,000;  in  subsequent  clauses  a  special  rate 
was  iinpoi<ed  to  pay  ^'the  said  sum  of  X10,000,"  and  the  application  of  '*  the 
aaid  sam  of  XIO.OOO"  was  pointed  out :  and  the  debentures  were  directed  to 
be  made  payable  ^'  within  twenty  years  of  the  time  that  this  by-law  shall 
cnae  into  operation."  Hcld^  that  ilie  nmouut  of  the  loin,  and  the  time  when 
the  debentores  were  to  be  made  payable,  whSi»tated  with  sulficient  certanViy. 

[13  B.  R.  Rep.  190.] 

C  Robinson f  in  Hilary  Term,  obtained  a  rule  calling  on 
the  municipality  of  the  township  of  East  Nissouri  to  snexr 
cause  why  a  by-law  passed  by  them  on  the  8th  of  January, 
1855,  entitled  a  by-law  to  raise  by  way  of  loan  £10,000, 
payable  within  twenty  years,  for  the  purpose,  &c.,  should 
not  be  quashed,  wholly  or  in  part,  with  costs;  because,  1st, 
The  amount  of  the  whole  ratable  property  of  the  township, 
according  to  the  assessment  returns  for  the  financial  year  next 
preceding  the  passing  of  the  by-law  is  not  set  forth  therein. 
2nd,  That  it  is  not  stated  with  sufficient  certainty,  according 
to  the  assessment  returns,  for  what  financial  year  the  amount 
of  the  ratable  property  is  ascertained.  3iti,  Nor  at  what 
period  (he  debentures  mentioned  m  the  by-law  are  to  become 
payable.  4th,  That  the  special  rate  in  the  pound  author.zed 
to  be  levied  is  not  based  on  the  amount  of  the  who !e  ratable 
property  in  the  township,  as  such  amount  is  ascertained  by 
the  assessment  returns  fur  each  township  for  the  finaucill 
year  next  preceding  that  in  which  the  by-law  was  passed. 
6th,  That  it  does  not  appear  that  the  rate  is  bufficienl  for  the 
purposes  of  the  by-law  according  to  the  returns  of  su(:h  finan- 
cial year.  6th,  That  no  special  rate  is  directed  to  be  levied 
in  each  year  for  the  payment  of  the  loan.  7th,  That  the 
amount  of  the  loan  is  not  stated  with  si:fficient  certainty,  but 
is  left  to  the  discretion  of  the  reeve,  and  it  is  uncertain  what 
sum  may  be  borrowed. 

Itt  this  term,  Ji.  C,  Cameron  shewed  cause.  The  material 
parte  of  the  by-law  and  the  statute  referred  to  are  set  out  in 
the  judgment. 

DaAP£B,  J.^  delivered  the  judgment  of  the  court. 

Th*  by-law  ccmtained  the  following  recital — "  \Vherea'*the 
amount  of  the  whole  ratable  property  of  the  township  of 
East  Nissouri,  accoiding  to  the  last  assessment  returns,  was 
XI  14,756,  and  it  will  require  the  annual  rate  of  2^d.  ia  the 
pound  on  the  aaid  ratable  property  as  a  special  rate  for  tho 
payment,"  &c.  It  appears  to  us  this  is  sufficient.  We 
enght  not  to  intend  that  the  municipal  council  are  trying  to 
25 


evade  compliance  with  the  statute,  but  should,  we  think,  ffiir« 
every  reasonable  help  of -construction  to  bring  their  bt-iiWi 
within  it.  12  Vic.  ch.  81,  sec.  177,  enacted  that  no  DV-laW 
for  the  negotiation  of  any  loan  shall  be  valid  tobind  sucti 
municipal  corporation,  unless  a  special  rate  per  annum,  over' 
and  above,  and  in  addition  to  all  other  rates  whatever,  shall 
be  settled  in  such  by-law,  to  be  levied  in  each  year,  for  tK# 
payment  of  the  debt  created  by  the  loan  to  be  negotiated^  Qor 
unless  such  special  rate  shall  be  sufficient,  according  to  the- 
amount  of  ratable  property  in  such  township,  as  shall  appear . 
by  the  then  last  assessment  returns  of  such  township,  to 
satisfy  and  discharge  such  debt,  with  the  interest,  within 
twenty  years  from  the  passing  of  such  by-law.  Now,  unleaa 
we  assume  that  the  municipal  council  wished  to  evade  tt.a 
statute  whi'e*  apparently  complying  with  it,  we  ought  to  hold 
that  the  recital  according  to  the  last  assessment  returns  means 
what  this  clause  reauires.  The  14  &  15  Vic.  ch.  109,  sec.  4, 
gives  more  particular  directions,  that  in  every  by-law  for 
contracting  a  loan  there  shall  be  recited  by  way  of  preamble, 
1st,  The  amount,  and  in  some  brief  and  general  terms  the 
object  of  the  loan.  No  objection  is  raised  on  that  score.  2nd, 
The  amount  required  to  be  raised  annually,  according  to  tb« 
177th  section  of  the  act  12  Vic.  c.  81,  as  a  special  rate  for  the 
payment  of  such  dt^bt  or  loan  and  interest,  within  the  tim« 
thereby  limited  (t.e.  twenty  years),  at  the  days  when  tha 
same  shall  become  payable  according  to  such  by-law.  3rd, 
The  arriount  of  the  who'e  ratable  property  of  such  township, 
according  to  the  assessment  returns  for  the  then  next  nreceding 
financial  year.  4th,  Tlie  annual  rate  in  the  pound  on  suon 
ratable  property  reouired  as  a  special  rate  for  the  paymeht'- 
of  the  interest  and  tne  creation  of  a  sinking  fund.  We  think 
the  recital  as  to  the  amount  of  ratable  property  and  the  year 
sufficiently  compLes  with  this  latter  act. 

Before  referring  particularly  to  other  objections)  1  will  state 
that  in  my  opinion  we  should  look  at  the  whole  by-law  to 
ascertain  its  meaning,  and  construe  one  part  with  another  or 
other  parts,  so  as  if  possible  to  give  full  effect  to  the  whole. 
Acting  on  this  rule,  wo  find  that,  though  in  one  part  tho  reev# 
is  empowered  to  cause  debentures  to  oe  made  out  for  such 
sums  as  may  be  from  time  to  time  reouired  for  the  purpose* 
mentioned,  t^ut  not  to  exceed  in  the  wnole  £10,000 :  we  finti 
also,  in  the  fourth  section,  that  a  special  rate  is  imposed  for 
the  purpose  of  "paying  the  said  sum  of  £10,000,**  with. 
inttfiest,  and  in  the  dth  section  the  application  of  the  ^'§aid 
sum  o/*  £10,000"  is  pointed  out.  Tatreu  together,  this  shews 
clearly  enough  that  £10,000  is  to  be  the  whole  amount  rais^, 
for  wliicii  the  reeve  in  to  cause  debeuturos  to  be  issued  fiom 
time  to  time  for  such  sums  as  may  bj  required;  that  is, 
leaving  it  in  his  discretion,  according  to  ciicumslaiicesi  what 
»am  any  debtniture  may  be  given  for,  whether  £100  or  £200, 
or  any  less  or  gre^itor  &u  n,  '<  so  as  not  to  exceed  in  Ihe  «  hole 
£10,000,"  the  sum  the  necessity  for  raiding  which  is  the  firM' 
part  of  the  recital.  Then,  again,  it  is  enacted  that  a  certain- 
sp:?cial  rate  will  t>e  necessary  for  the  paymetit  uf  the  iaterest 
and  for  tho  creation  of  n  sinking  fund  to  pay  the  principal^ 
according  to  the  requirements  ot  the  12  Vic.  ch.  81,  mul^liiv 
14  and  15  Vic.  oli.  109»  both  ol  which  require  the  payment  to 
be  within  twenty  years  from  the  rs<«sing  of  the  by-Uw.  The 
by-law  enacts  that  the  dL'bentnre.)  slialt  be  made  payab^f 
«  within  twenty  years  ot  the  time  that  this  by-la.r  shai^  oqqna 
into  operation."  Tlie  two  taken  together,  though  net  as  Dra* 
cise  as  they  might  be,  and  without  the  aid  of  t  spheduJ* 
she  win;*;  clearly  what  is  ireant  for  eskch  year,  nevertheless, 
we  think,  import  sufiicienily  authority  and  direoliou  to  ilw 
reeve  to  issue  debentures  which  shall  run  as  long  iioo}  the 
lime  of  trieir  issue,  but  no  longer,  than  the  statutes  permit  j 
and  til  IK  at  present  appears  to  us  to  be  enough.  Wa  tliink^* 
therct'ore,  the  third  objection  fails.  As  to  the  fourth,  there  ia 
nothing  L)efore  the  cuuit  to  shew  that  this  objection  ia  founded 
in  fact.  I  am  not  quite  sure  (  understand  what  is  meant;  bi\i 
either  it  is  an  a«seit  on  without  proof,  or  it  is  a  renewal  ia.  t 
varied  form  of  the  first  and  second  ol>jections. 
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The  fifth  objection  is,  that  it  does  not  appear  ttiat  the  rate 
is  MfBoient  for  the  purposes  of  the  by-law,  according  ^o  the 
ratoro  of  the  financial  year.  We  think  some  ground  should 
be  brought  before  us  to  shew  that  it  is  insuliicient,  and  that, 
this  not  being  done^  we  should  assume  its  5utliciericy.  Ii  \V3S 
hardly  meant^  we  suppose,  to  ask  lim  court  lo  muke  a  calcu- 
iaiioQ  in  order  to  determine  the  question. 

The  sixth  objection  is,  that  no  ppecinl  rate  is  dir.-^ricd  to  ho 
leTied  in  each  year  (or  the  payment  of  the  Umr.  T.'n»  irfii.il 
states^  "that  it  will  require  ihe  ajinuril  ra(c  ot  Vlld.  in  ilu- 
pound"  to  pay  the  interest  and  tli^  pimcipal,  accorilmii  to  Hi*- 
reauirements  of  the  sta!iites:  nrA  the  louilh  seriit.n  tviacis. 
**lnat  a  special  rate  of  *i.i'l.  in  the  por.n«l  siali  b.^  laiNinl  lot 
the  purpose  of  paying:  the  siid  sum  of  £M,()in),  wiih  tin 
interest  thereon,  aii<l  the  proceeds  of  sti^-h  sp*«.*ial  r.it«,«  sliall  br  ^ 
applied  solely  to  the  payment  of  mu-U  di'lx.Mitnr's  a:;tl  tl.f 
interest  thereof,  until  the  *»am»*  be  fiiijy  paid  and  i:i<rliaii:i«cl." 
The  statute  14  &  15  Vic.  makes  t!wj  pruamole  to  a  by-I.uv  an 
essential  part  of  it,  and  req-iires  Iho  rale  to  be  rai-^'vl  a*  im  illy 
to  be  recited.  When  tins  is  done,  and  U\-n  t!:e  r.ile  i>  ait-i- 
wards  formally  imposed,  antl  fir  llirj  purj>'i>»»  of  paying 
principal  and  interest  of  a  loan  which  is  to  te  di-ciiaiuv\! 
within  twenty  years,  we  think  wc  may  coMs.rno  the  uiiolc 
together  a^  imposing  the  special  rate  annually,  liuugh  tl;.' 
word  annttal  is  not  u^ed  in  the  section. 

The  seventh  objection  has  leen  already'  answered  in 
notioing  the  third. 

On  the  whole  we  think  the  rule  must  be  discharged  with 

Rule  discharged. 


HowLAND  r.  Brown. 


Cmtrmetfm  foh  ofjiour/,  o.  b.-^Liability  o/vaidee/or  itarrhouss  cA^rc*.', 

[13  B.  R.  lUp.  1&3.] 

Of^E,  ia  Februsry.  saI<J  defendant  ^ertnin  flour  la  he  drlivcrrd  jii  Mayr<>]lo\v. 
ing,  f.  O.  b.  (nieat)iiiif  free  on  tK><iril  tht;  voH-els  whicli  wire  to  lake  :t  roin 
Hamilton.)  The  flour  wa»  delivered  in  Mny,  hm  «'<  f»iKl.iiit  hnl  no  vcs^oN 
then  rMdy,  aiid  IfJ.  stored  it  with  the  pUtintift'  subject  to  the  dctcndiuu'^t 
order',  (Mtyin^  ail  charyrs  on  it  up  to  the  end  of  .May. 

JlSiU,  that  the  defendant  was  liable  to  the  plaiaiiJ  for  6ul)sequent  waichousc 
ehargci  up  to  the  time  of  Aliipmcnt. 

This  was  an  appeal  from  the  Connty  Court  of  the  county  of 
Weutworth.  it  was  an  action  of  dtibt  bioui^lit  to  recover  fee^ 
lor  storage  of  certain  goods.     Plea^Nunqxuim  indebitatus. 

The  plainttfl  below  obtained  a  verdict  for  jC24  l-.  8J., 
subject  to  the  opinion  of  the  court.  Upon  argument  of  the 
points  reserved  judgment  was  jriven  for  The  plaintiff,  and  from 
this  decision  the  deft^ndant  appealed 

SfringeVf  for  ihe  appellant,  cited  VVilmot  v.  Wadsworlh. 
V)  (Jy  C.  R.  694;  Proutilool  r.  Anderson,  7  U.  C.  R,  573; 
Bentall  p.  Burn,  3  B.  &  C.  426 ;  5  D.  &  R.  284,  S.  C. ;  Fanr.a 
p.  Hoo^e,  16  M.  &.  W.  1.  20,  20  Eos.  Rep.  524 ;  Story  on 
Bailments,  sec.  5S9;  Becke.t  v.  Urquhart,  1  U.  C.  U.  183; 
ihm9B  f,  Qut^n,  I  xM.  &  \V.  26 ;  2  M.  VV.  G33,  S.  C. 

yhe  facts  of  the  case  were  sufficiently  stated  in  tliejndgment. 
Bruri y  h$  /delivered  the  judgment  of  the  court. 

'  We  are  at  a  loss  to  see  how  any  douht  could  be  entertMined 
in  this  case.  On  the  3nd  of  Ftbruury,  1851,  Mr.  Kwan, 
through  a  broker,  sold  4,000  barrels  of  flour  lo  the  appellant, 
|0  be  delivered  in  May  following,  f.  o.  b.,  meaning  free  on 
board  the  ve^isels  whioh  vrere  to  transport  it  from  Hamilton. 
7*be  contract  was  to  pay  in  cash  £1,000,  and  X'3,500  by 
prbn^ifsory  notes  payable  at  the  time  the  flour  was  to  be 
d[ei;vered.  The  same  day  the  appellant  paid  £1,000  in  cash, 
an4  gave  hfs  prorriissory  notes  according  to  the  contract.  The 
iloor  was  delivered  according  to  contract  at  Hamilton  in  the 
BUmth  of  May,  but  |he  appellar.t  had  not  vessels  there  to  put 
the  same  on  board,  ft  was  proved  that  the  flour  was  put  into 
the  respondeiyt's  WsreJioij^e  sqbject  to  ih.e  appeilant^s  orders, 


nnd  Mr.  Ewart  paid  all  charges  upon  it  up  to  the  31st  of  May. 
'the  flour  was  not  all  shipped  uniii  early  in  August.  The 
argument  for  the  appellant,  that  he  is  rot  liable  for  the  storage 
siib.seqiu*nt  to  t!ie  3l8t  of  May,   and  that  Mr.  Ewart    ij,    if 

storage  can  be  c(;l!<'r''Hl  from  wny  one,  pro^eeJs  upon  th«  idea 
'.hat  the  c'()iitia''t  ci  Mr.  Lvvart  is  not  complete  until  the  flonr 
IS  artiLiTy  on  boaul  li.e  VL-sst'l,  nnd  that  it  lay  in  the  respond- 
<Mii\s  V  nr,  J/^.^-«^  Mi!  j"c't  to  .Ml.  Kwaii's  or.ler.  That  qncstion 
tl*'.  (Ml  '>  r;-).'i  ill"  C'l  1*^1. noli  n  of  t!  »•  buiiiiht  and  sold  no*e, 
and  not  njMi-i  t'.ic  b-oktr's  npi:ii(u  cl"  what  v  as  or  wa^^  :;(jt  a 
i<»:i«.(v,a!  Ic  ti.nc  lor  the?  II. ai;  to  rcmrsin  in  slon"".  TiiC  bought 
.•i:u!  s-)Id  fotf.»  is  that  the  v,  ho'e  qna'ii'y,  dividing  it  into 
n.iiccNs,  suali  lie  deliveial'li'  in  trie  tirst,  scconil,  and  last  A*eek 
111  May,  ir«'e  on  boiril.  'i'he  soth»r,  Mr.  Kwart,  had  accom- 
pisluni  ail  he  rouKl  «!(%  and  \vcA  !;..•  il.>ai  iea«'y  to  bo  pnl  on 
l).iaui  by  the  ol>l  o(  .Mmv  In't*  ol'  cl.a:L:t'.  tor  lie  had  paid  all 
i-ha'L't'>  .0  1:j  t  liiij«'.  Tiion  at  whiK^^o  ii>k  w.us  the  flour  after 
tilt*  ,'U-t  oi  .Mi.y  ?  The  ap  cllant  was  b  m'M\  In  furnish  vessels 
n'adv  to  receive  the  floor  by  tiie  time  that  Mr.  Ewart  was 
!»' nnd  by  th'»  contract  to  deliver.  'Ihe  obli'jaiion  to  receive  is 
!.i  I'nil  \\\\\\  the  o''iIii:.->Ji)n  to  deliver:  a  .d  d  the  seller  be 
icady  to  deliver,  and  does  alt  he  cm  for  tlie  purpose,  but  the 
tnver  i3  \u  t  ready  to  receive,  the  ri?»k  most  lemain  with  him. 
'the  q-iotion  (ifjMuds  siii)i)ly  upnj  the  coi.struction  of  the 
bouixlil  and  j^old  noJe,  and  n[ion  the  evidence,  whether  Mr. 
Kwart  had  coinp  ied  with  his  i)rrl  of  the  co:itract ;  and  we 
mn*il  Fay  we  entertain  no  doubt  lie  did  comply  with  his  con- 
tr.ict,  and  that  the  ih)nr  rema  ned  in  the  waretiouse  at  (he  risk 
of  the  appellant  after  the  delivery  thero  and  charges  paid. 
The  property  beiiii;  tliat  of  the  appellant  was  liable  to  the 
charues  of  the  warehouse  keeper  alter  the  same  became 
.'ippcllanl's  property. 

Appeal  dismisse  1,  with  costs. 

C  H  A  N  C  KR  Y  . 

Abraha.m  r.  SiiEriii:RP. 

Practice— Coimty  Courts. 

A  defendant  on  rrov-lnc  lo  dissolve  an  iiumirtion  I'isucd  from  a  County  Conrt,  w 
not  t:ouiid  to  have  t^e  luucecdiags  reiurned  \o  Uic  Uc^strar,  from  the  County 
CounoiUce. 

[1  U.  C.  C.  Rep.  900.] 

Tt>is  was  a  Fuit  commenced  in  the  County  Court  ol  the 
county  of  Voik,  to  restiain  v.aste  alleged  to  have  been  com- 
mitted on  !an«!s  of  Ihe  plaintiflf— and  a  motion  was  now  made 
to  dis>olve  the  injunction  so  issued,  by 

Mr.  Morphy  for  the  defendant. 

Mr.  R,  Cooper,  contra,  objected  that  there  was  nofhingr 
before  the  court  to  warrant  thera  taking  cognizance  of  this 
matter — the  claim  and  other  papers  still  remaining  on  the  files 
of  the  county  conrt,  which  it  was  the  duty  of  the  parly  moving 
to  have  had  returned  lo  t  lis  conrt. 

The  couit,  hoA'Gver,  thouiiht  that  a  defendant  is  entitled  to 
make  this  moiion,  wiilioul  havitji»  the  papeis  transmitted  to 
Ihi- ccnrl ;  thai  was  a  du;y  incumlvnt  on  the  p'aitjtitf,  who 
has  bejn  icgulaily  served  with  notice  of  iliis  application. 


Stevenson  v.  Huffman. 

Practice — County  Court. 

Whrrr  n  pbiniiffin  an  iiijanrritiisuit.  inisTitmcd  in  the  County  Comt,  dfifirea  tm 
extend  the  injunciiMi.  ii  is  liis  duly  to  have  liie  pleadings  and  papet a  la  tk* 
cause  traiismiitcd  to  thii  court  Ui'oic  ihu  uuilKm  U  hcarcT 

A  notice  of  motion  given  for  a  day  which  is  not  a  regular  conrt  day,  unleai 
Irave  of  the  court  be  obuiiiird  for  thai  purpose,  la  a  void  proceeding,  and  the 
party  served  need  nut  attend  iherenn. 

[A  U.  C.  C.  Re|».  «&] 

This  was  a  inotion  to  extend  an  injunction  issued  from  the 
County  Court  of  the  United  Counties  of  Frontenac,  Lennox  and 
Addington,  the  period  for  which  it  had  been  granted  by  the 
judge  expiring  either  on  this  or  the  following  day.  The  notire 
of  motion  had  been  served  for  the  Saturday  preceding,  the 
court  having  appointed  a  special  sitting  throughout  the  week 
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for  ttie  purpose  of  hearing  causes  ;  on  that  day,  however,  the 
court  did  not  sit,  the  judges  bein^r  occupied  in  the  Court  ol 
Appeal.  From  the  btulemcnls  oi  counsel  it  appeared  that  the 
pleadings  and  papers  filed  in  tJie  county  court  had  not  yet 
reached  the  office  of  the  registrar,  and  it  was  now  desired 
either  that  the  injunction  might  bo  extended  according  to  the 
torni8  of  the  notice  on  leudinnr  the  dmlt  pleadliiaa,  or  that  the 
motion  might  be  directed  to  stand  over  in  order  to  save  the 
notice  already  given,  and  to  enable  the  plaintill  to  produce 
the  otigiiial  pupers. 

The  court  refused  the  appiu?atIon,  statinp:  that  the  montlj 
allowed  by  the  statute  atforJed  a  plaiMiil  sufficicfit  lime  for 
the  production  of  the  papers  in  the  re^istiai's  oMice,  and  it 
was  clearly  his  duty  to  see  that  they  were  there  before  brinjjinu 
on  his  motion:  Bej^ides  this,  hoA-ever,  the  notice  shewn  to 
have  been  piven  was  merely  nugatory ;  having  been  given 
for  a  day  which  was  not  a  iei;ular  court  ilay,  wilhonl  leave 
having  been  obtained  for  that  purpose,  the  defendant  would 
have  been  justified  in  taking  no  notice  of  it  whatever. 


MUMICIPAL     CASES. 

(Dige.«ited  from  U.  C.  Reports.) 

From  12  Victoria,  chap.  81,  inclusive. 

{Continued  from  page  153.) 

XXXll.  By-law  for  dosing  highway^Objeciionz  to.     12 
Vic.  ch.  81,  6s.  15^  192. 

Held  that  a  by-law  was  sufficiently  authenticated  for  the 
purpose  of  a  motion  against  it,  by  an  affidavit  of  the  relator 
ttiat  the  copy  produced  was  received  by  T.  from  the  cleik  ol 
the  council,  and  delivered  by  him  to  the  deponent. 

It  is  not  necessary  to  recite  in  a  by-law  all  tfial  is  requisite 
to  shew  the  authority  of  the  council,  or  the  regularity  of  their 
proceedings.  These  will  be  presumed,  until  the  contrary  is 
proved. 

It  was  objected  that  a  by-law  was  expressed  on  the  face  of 
it  to  be  passed  by  the  "Municipality  of  Vaughan,"  there 
being  no  such  corporate  body. 

Held,  that  this  was  not  a  valid  objection,  and  semblCf  if  it 
were,  that  the  applicant  recogni.«5ed  the  by-law  as  one  pasi^ed 
by  the  corporation,  intended,  l>y  the  fact  of  his  moving  against 
it,  as  a  b>-law  passed  by  that  body. 

A  by-law  for  shutting  up  an  old  road  need  not  describe  its 
course,  &c.,  minutely.  Such  a  by-law  is  not  bad  for  dnecting 
that  the  parties  applying  to  have  the  roads  closed  shall  pay 
the  expenses. 

Municipal  couccils  have  authority  to  close  a  road,  however 
long  in  use. 

Held,  that  want  of  the  requisite  noiice  was  cot  sufficiently 
shewn  on  the  affidavits  stated  below. 

Fiahtr  V.  T^e  Municijpal  Council  of  Vaughan.  10  U.  C. 
B.  R.  Rep.  492. 


XKXin.  Rules  for  regulation  of  Inns— Authority  of  Muni- 
cipal Council — Proof  oj  Ijy-law—  Affidavit  of  applicant— 
Addition,     13  &  14  Vic.  c.  65,  s.  4.* 

Tpon  motion  to  quash  the  following  rules  prescribed  in  a 
by-laiv: — 

6.  "  Every  innkeeper  shall  shut  up  his  bar-room,  the  outer 
aa  well  as  the  inner  doors,  each  night  at  eleven  o'clock,  and 
keep  them  closed  during  the  niglit,  except  on  Saturday  night, 
when  they  shall  be  closed  at  the  same  hour  and  not  opened 
again  untilfour  o'clock  on  Monday  morninsf,  except  for  the 
entrance  of  himself  or  servant,— ^iurifi^t^Atc^^tme  no  spiritu- 
ous or  intoxicating  liquors  arc  to  be  sold  or  furnished  to  any 


t*71€. 


7.  «  If  any  dispute  shall  arise  between  the  guetta  and  ihm 
innkeeper,  it  shall  be  referred  to  uHy  justice  o'  the  peaee» 
whose  decision  shall  be  final  as  to  the  quantum  of  the  enargap 
by  his  verbal  order." 

Held,  that  the  municipal  council  had  no  power  to  make  th« 
order  as  to  spirituous  or  intoxicating  liqtiors,  contain<'d  m  thtf 
sixth  rule,  and  that  the  seventh  lule  Was  also  an  enactment 
beyond  their  authority. 

Where  the  seal  of  the  corporation  was  hot  mentioned  In  ttitf 
clerk's  ceitificate,  but  was  on  the  same  page  with  the  certifi*- 
cate,  jusl  above  it,  and  opposite  to  the  signatures  of  the  r.*eva 
and  clerk,  the  by-law  wag  held  to  ba  sufficiently  proved* 
The  affidavit  of  the  ppplicant  btated  him  to  be  a  rate-'payer^ 
and  a  resident  liou^eholder,  and  that  he  obtained  the  copy  of 
by-liiW  from  the  clerk. 

Held,  not  necessary  to  give  any  further  addition  ol  deponent) 

Baker  i?.  The  Municipal  Council  of  Paris*  10  U.  C«  £«  Ri 
Rep.  621. 


XXXIV.  Nature  of  objections  for  whick  by-lattft  may  b€ 
quashed,     12  Vic.  ch.  81,  seed.  155,  168,  192. 

The  court  has  no  authority  to  quash  a  by-law,  on  application^ 
except  for  something  illegal  appearing  on  the  face  of  it^  or» 
except,  perhaps,  wheie  it  is  shewn  to  have  been  passed  under 
circumtitances  which,  by  the  express  terms  of  the  statute^ 
make  it  illegal.  They  therefore  refused  to  interfere  wtth% 
by-law,  on  the  ground  that  a  quorum  of  the  council  was  not 
present  at  its  passing,  as  required  by  12  Vic.  chi  81,  seo»  1G9« 

Suiheiland  r.  The  Municipal  Council  of  the  Township  of 
East  Nissouri.     10  U.  C.  B.  R.  Ren.  626. 


XXXV.  Trespass  q.  c,  f — Justification  under  a  Municipal 
by-law-^  Validity  thereof— Pleading.  12  Vic.  c.  81,  s.  167, 
192,  206. 

Trespass  quare  clausum  frtgiL 

Defendant  filed  several  pleas  justifying  the  trespass  as  done 
by  him  as  the  servant  of  the  municipal  couucil  of  Wentworth 
and  Halioui  and  by  their  command,  in  pursuance  of  a  by-lair 
by  them  passed  (on  the  31st  January,  1850,)  '<  in  accordance 
with  the  provisions  and  requirements  of  the  Municipal  Council 
Act  of  1819,"  (which  came  into  force  on  the  Ist  Jannaryi 
1850.) 

Held,  on  demurrer,  that  it  was  a  valid  objection  to  the 
several  pli?as  that  they  did  not  shew  a  calendar  month's  notice, 
given  previous  to  the  passing  of  the  by-law ;  that,  on  the 
contrary,  they  imported  on  the  face  of  them  that  it  could  nol 
have  been  given,  because  the  by-law  was  passed  within  a 
month  alter  the  Municipal  Act  of  1849  came  into  operiLtion< 

Held,  also,  that  the  Municipal  Act  of  1819  was  sofficieutljr 
rdfLMred  to  in  the  pleadings,  being  a  public  act,  and  thit  it 
wab  not  necessary  to  set  out  any  portion  thereof,  either  to 
iden'.ify  it,  or  to  sUew  the  powers  of  the  council  under  it. 

Heidi  also,  that  a  road  between  the  towushipsof  West  and 
£<st  Fianiboro'  is  within  tlie  juiibiiietion  of  the  municipal 
conned  of  \Ventwo!th  and   lialton,  though  it  may  doTiate  io 
.some  portions  entiioly  in  one  township.  • 

Heldy  also,  that  the  clause  of  the  by-law  which  enacted 
''that  the  petitioners  should  pay  all  expenses  and  costs iiiouK* 
-red  in  csiabli£>hing  the  road,  and  that  none  of  the  county  funds 
shoiiid  be  applied  for  land  taken  for  said  road,"  and  leferrins 
plaintiff  to  unnamed  petitioners  for  compensation,  was  void*- 

Quare  .*  If  such  clause  had  the  eD'ect  of  rendexing  the  by* 
law  void  in  toto. 

Qucere,  also  :  Can  any  individual  justify  the  opening  of  a 
new  road  thiough  private  property,  under  a  by-law  establish- 
ing the  road,  when  the  openin;^  is  not  authoriied  or  directed 
in  the  same  by-law,  or  any  supplementary  or«e  t 

LafTeity  r.  Stcck.     3  C.  P.  Rep.  1. 
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XJCX VI.  Levying  school  rates^  Legality  of  by-law  author- 
ising the  tame. 

A  by-law  passed  by  a  township  muiiicipnJity,  authorizing 
Ihe  levy  of  a  certain  rate  to  realize  the  sum  of  £100  for  school 
purposes,  having  been  quashed,  the  rrunicipaliiy  then,  with- 
out a  second  meeting  having  been  called,  passed  anoJher 
Dy-l4W  (set  out  in  t!ie  re  poit)  fur  the  saaie  purpose,  which 
was  also  moved  against  on  several  grounds. 

Held,  on  the  several  objections  taken,— Ist,  That  the  dis- 
cretion to  apportion  the  sum  required  rested  as  ranch  with  the 
council  as  with  the  school  meeting  or  trustees.  2  dly.  Thai 
the  rate  was  not  declared  on  the  properly  assessed  in  1851, 
(the  preceding  financial  year),  but  otily  determined  by  refer- 
enee  to  the  assessed  value  of  taxable  piopf  rty  in  that  year. 
Srdly.  That  the  rate  not  being  complained  of  as  excessive,  its 
being  calculated  to  realize  more  than  the  precipe  sum  ol  jElOO 
did  not  render  the  by-Uw  void.  4ihly.  Thai  the  meetinsf  was 
m)t  indispensable.  5thly.  Thai  the  duty  imposed  upon  the 
clerk  of  the  municipality  was  not  unreasonable,  or  inconsistenl 
with  the  statu! es.  6tbly.  That  the  rale  was  properly  assej^sed 
^pon  the  whole  ratable  propeity  of  the  scnool  section.  7ihly. 
That  the  proviso  of  the  by-law  sanctioning  the  receipts  pro 
tanto  from  those  who  had  paid  under  the  invalid  by-law  did 
nol  render  the  second  by-law  void. 

In  re.  De  La  Haye  aud  The  Municipality  of  the  Gore  of 
Toronto.   3  C.  P.  Rep.  23. 

•  .  

XXX Vi  1.  Mwiieipal  by-law  creating  debts,  <K-c.-  •  ^Vhat  ihei/ 
mm$t  contain.  14  &  16  Vic.  ch.  104,  sec.  4.  Equality  of 
annmal  rate  in  amount. 

The  statute  14  &  15  Vic.  chap.  109,  sec.  4,  prescribing 

what  municipal  by-laws  creating  clebls,  &c.,  shall  recite  and 

;Mt  (brth,  is  only  directory,  and  dues  not  declare  that  the 

omissioD  of  any  of  the  prescribed  recitals  m  any  such  by-law 

•hall  render  the  by-law  invalid  or  void. 

The  rate  to  be  levied  by  any  municipal  council  for  the  pay- 
ment of  a  debt  or  liquidation  of  a  loan,  &c.,  must,  under  the 
Municipal  Acts,  be  equal  in  each  successive  year,  and  not 
fluctuating  according  to  the  arbitrary  discretion  of  the  muni- 
cipality. 

In  re.  John  Sells  and  The  Municipality  of  the  Village  of 
St.  Thomab.    3  Cr  P.  Rep.  400. 

XXXVIII.  A  by-law  passed  by  a  Thwnship  Council,  levying 
a  sum  of  money  to  pay  the  costs  of  a  contested  election  is 
iUegaly  and  will  be  quashed  with  costs. 

Ill  re.  Henry  Bell  v.  The  Municipality  of  the  Township  of 
Manveia.    3  C.  P.  Rep.  400.    See  2  C.  P.  R.  507. 

XXXIX.  District  Councils-- Potaer  to  sell  growing  timber 
on  allowances  for  roads— Pleading. 

The  district  councils  had  no  power  under  4  &  6  Vic.  ch.  10, 
to  pass  a  by -law  authorising  the  township  councils  to  sell  and 
dispose  of  trees  growing  upon  the  allowances  for  roads,  &c. 

A  pleading  alleging  a  purchase  of  such  timber  from  the 
council  ought  to  shew  a  transler  by  deed,  or  at  least  a  coniracl 
or  sale  in  writing. 

Cochran  v.  Hislop.    3  C.  P.  Rep.  440. 

•  XL.  Overflowing  land  in  repairing  highway^-Plta  of 
justification  by  Municipal  Council. 

Case  against  a  Municipal  Council  for  overflowing  the  pit's 
land.'  The  defendants  pleaded  that  the  road  eastward  and 
*>awstWard  of  the  plaintiff's  premises  was  swampy  and  unsafe: 
that  it  was  the  duty  of  the  defendants  to  keep  this  load  in  good 
order,  ami  that  in  the  peiformance  of  such  duty  they  com- 
mitted the  grievance  complained  of,  doing  no  unnecessary 
a«mage  to  the  plaintiE 

Held,  on  demurrer,  that  it  was  not  necessary  to  aver  that 


the  act  complained  of  was  done  under  a  by-law,  for  that  would 
primd facie  be  presumed,  if  essential, — but  that  the  plea  was 
bad  for  not  shewinfir  a  sufficient  jusliHcation,  as  it  should  have 
been  alleged  that  the  injury  was  one  which  the  plaimiff  #ai 
bound  to  submit  to,  and  that  no  other  course  could  have  been 
taken  for  relieving  the  road. 

Rrown  v.  The  Municipal  Council  of  Sarnia.  11  U.  C.  B. 
R.  Rep.  87. 

XLI.  Copy  of  by-law  moved  against  described  as  annexed, 
but  not  annexed,  to  applicanVs  affidavit.  12  Vic.  ch.  81, 
sec.  155. 

In  an  applioaiion  to  quash  a  by-law,  a  paper  was  put  in 
purporting  to  be  a  copy  uf  the  by-law,  authenticated  by  the 
^eal  of  the  corporation,  and  certified  by  the  township  cleik  to 
be  a  true  copy  of  a  by-law  passed  on,  &c.,  (corresponding  in 
date  with  that  moved  against ;)  also  an  afRdavit  of  the  appli- 
cant, in  which  he  swore  that  the  annexed  cropy  of  the  by-law 
(describing  it  accurately  by  title  and  date)  was  a  true  copy  of 
the  by-law  received  by  him  from  the  township  clerk.  On 
shewing  cause  against  the  rule,  it  appeared,  and  was  objected, 
that  the  by-law  was  not  annexed  to  the  affidavit,  and  there 
was  no  appearance  of  any  paper  having  been  attached  thereto ; 
but  Held,  that  the  objection  could  not  prevail. 

Bessey  v.  The  Mu.iicipal  Council  of  Grantham.  11  U.  C. 
fi.  R.  Rep.  156. 


XLII. 


Jtlntitling  of  affidavit. 


An  affidavit  in  support  of  an  application  to  quash  i  by-law 
was  not  entitled  in  any  cou^t,  and  there  was  nothing  to  shew 
that  it  was  sworn  before  an  officer  of  any  court,  the  commis- 
sioner styling  himself  merely  «  A  commissioner,  &o."  Held, 
insufficient. 

In  re.  Hirons  et  al.  and  The  Municipal  Council  of  Amherst- 
burgh.     11  U.  C.  B.  R.  Rep.  458. 

XLUl.  Bylaw  to  establish  a  road  quashed  for  uncertaintp. 
A  by-law  to  establish  a  road  was  in  these  terms : — 
**  Be  it  enacted,  &c.,  that  the  new  survey  made  by  Mr.  A. 
M.  Holmes,  commencing  at  the  Pine  Hili  Road,  on  lot  37, 
Lake  Road  East,  running  South -Westerly,  south  of  the  old 
Lake  Road  until  it  strikes  the  old  lake  road  on  lot  52,  be^  and 
it  is  hureby  established  and  constituted  a  publio  mad.  And 
be  it  further  enacted,  that  the  said  road  shall  be  lour  rods  in 
width." 

Held,  that  the  road  to  be  established  was  not  sufficieotlr 
defined,    and  that  the  by-law  must  be  quashed  for  suoh 

uncertainty. 

Mclntyre  v.  The  Municipal  Council  of  Bosanqool.  11  U. 
C.  B.  R.  Rep.  460. 

XLIV.  Power  of  Municipal  Corporations  with  respect  to 
Taverns,  under  13  *  14  Vic.  chap.  65,  sec  ir-Idisnomer 
«<  Municipal  CouncU*^  for  •*  Municipality.'^  12  Vic.  ch. 
81,  sees.  2,  31. 

Held,  on  an  application  to  qiash  a  by-law,  that  a  rule  ni$i 
entitled  as  against  <<The  Municipal  Council"  of  a  towoabip, 
mstead  of  <*The  Municipality,"  was  sufficient^  though  the 
latter  is  the  proper  designation. 

Held,  also,  that  under  13  &  14  Vic.  ch.  65,  sec.  <,  th« 
municipal  corporations  had  no  power  to  pass  a  by-law  prohi- 
bitmg  altogether  the  licensing  of  inns  for  the  sale  of  wines  Or 
spirituous  liquors  by  retail,  or  to  be  drunk  therein  ;  but  that 
the  legislature,  by  the  words  used  in  that  section,  either 
meant  to  give  authority  to  prohibit  the  licensing  of  houses  of 
publio  entertainment  only  as  distinct  from  inns  (the  one  having 
a  public  bar-room  and  the  other  not),  or,  if  they  meant  inns, 
that  they  meant  only  to  give  the  power  of  preventing  any  onjl 
or  more  particular  inns  from  being  licensed. 
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In  re.  Barclay  anil  Tho  Muuicipal  Council  of  Darlington. 
11  U.  C.  B.  R.  Rep.  470. 


9«  eeti%ed|)®ti9etie«. 


1).  J.  H.— We  do  not  agree  with  you ;  what  is  *aid  in  Ihe  article  referred  to 
aa  quite  consiiteut  with  Ferris  v.  Fox.  The  privilege  given  extenda  only  lo  the 
particular  cau.<«eB  of  action  ppccifitd  in  the  clau>e  <f  the  Statute.  The  deci-ion 
yott  refer  lo  as  "  given  about  a  year  at:o.»»  we  think  liahle  to  ohjection,  if  ilic 
plaiuliflr»ued  in  the  ordinary  way. — Tiianks  for  the  matter  furnished. 

A.  C. — W«  are  oMigcd  by  your  communication-.  Stnd  u»  anything  you 
tfaiiik  will  suit ;  it  wilt  be  ava'ilaMe  at  stmie  period.  In  the  matter  rfrt-rrcd'to  by 
you,  the  ^^mraniiig'*  was  made  r^nt.  and  as  tlic  trrors  could  lead  iiu  one  a«>tray 
Who  understood  tfi6  sutjrct,  they  will  not  need  further  remark.  Wc  frel 
obliged  for  yoiir  wishes;  and  grati'tcd  in  the  favorable  npiuion  r.\pic58cd  of  the 
X'OW  Journal  by  on&  who  i«  certainly  no  mean  judge  of  the  .«>ubjcci. 
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TO     OUR    READERS. 


COMMITMENT  UPON  JUDGMENT  ttUMMONi. 

(D.  C.  Act.  of  1850,  sees.  91  &  92.) 


VOLUME     II. 

OtTR  apologies  are  due  to  you  for  the  late  appear- 
ance of  the  present  number ;  and  we  plead  guilty 
to  other  defaults.  Only  those  who  have  been  con- 
nected with  the  Press  can  rightly  estimate  the 
difficulties  surrounding  a  new  woijc,  and  particu- 
larly a  Law  Publication.  These  difficulties  and 
matters  personal  .(which  need  not  be  referred  to) 
have  caused  delays  in  our  issues,  but  you  may  be 
aasured  of  punctuality  for  the  future. 

We  have  heard  fears  expressed  that  the  L(%o 
Jtmmal  will  not  be  continued  :  we  assure  you  it 
will ;  and  that  neither  trouble  nor  expense  will  be 
spared  to  enhance  its  value  and  raise  its  character. 
its  success  has  been  most  encouraging ;  and  from 
all  sides  we  have  received  testimonials  of  its  use- 
fulness— many  from  the  highest  quarters.  We  hope 
to  complete  all  the  numbers  of  the  present  volume 
by  January,  and  the  Law  Journal  will  be  able  to 
commence  the  new  year  with  at  least  800  sub- 
scribers; and  these,  not  from  one. class  or  in  one 
locality^  but  irom  many  directly  benefitted  by  the 
publication,  and  from  every  county  in  Upper 
Canada.  Though  the  returns,  after  deducting  the 
necessary  heavy  outlay,  are  small,  yet  they  are 
sufficient  to  justify  the  belief  that  the  Journal  will 
be  sustaiued  as  a  permanent  publication.  The 
aext  year,  however,  will  be  the  test :  and  we  must 
look  to  those  who  value  the  publication  and  desire 
its  continuance,  for  support,  not  only  by  their  indi- 
vidual subscriptions,  but  by  their  influence  to  assist 
,iA  increasing  the  circulation. 

The  ensuing  volume  of  the  Ijow  Journal  will  be 
entha^oed  in  value  by  arrangements  which  are  now 
19^  progress,  comprehending  an  accession  of  able 
lYrit^rs,  not  only  in  U.  C,  but  from  England.  We 
;wed  not  bow  further  dwell  upon  the  matter :  but 


Review  of  English   Decisions. 

Thie  91st  and  92nd  sections  of  our  D.  C.  Act  arp 
copied  from  the  98th  and  99th  sections  of  the 
English  County  Courts  Act,  9  &  10  Vic.  ch.  96, 
and  a  review  of  the  leading  cases  on  the  subject  of 
commitment,  under  the  English  Act,  as  they  are 
authority  with  us,  may  be  acceptable.  In  flayez 
V.  Keene^  19  L.  T.  90,  C.  B.,  a  debtor,  having  a 
judgment  against  him  in  the  County  Court,  and  an 
order  to  pay  the  amount  by  instalments,  made 
default,  whereupon  a  judgment  summons  was 
issued,  and  on  the  debtor's  non-appearance  thereto, 
a  warrant  of  commitment  was  issued  on  the  ISlst 
Rule  of  Practice,  which  directs  that  "  such  warrant 
shall  beqr  date  on  the  day  on  which  the  order  of 
commitment  was  made,  and  shall  continue  in  force 
for  three  calendar  months  and  no  longer."  The 
warrant  authorised  the  arrest  of  the  debtor  and  his 
commitment  to  prison  "  for  the  term  of  ten  days 
from  the  date  of  the  arrest." 

The  warrant  bore  date  on  19th  September y  1861, 
and  the  debtor  was  arrested  on  the  16th  December 
following,  and  was  delivered  into  the  custody  of 
the  keeper  of  the  prison  to  whom  it  was  diiecled, 
who  detained  the  debtor  until  the  25th  of  the  same 
month,  December,  being  seven  days  beyond  the 
three  months  during  which  the  warrant  was  to  be 
of  full  force  and  virtue. 

The  debtor  brought  his  action  against  the  gaoler 
for  false  arrest  and  imprisonment,  and  the  latter 
pleaded  a  justification  under  the  warrant. 

To  this  plea  the  plaintiff  replied  that  the  warrant, 
by  the  131st  Rule  of  the  "  Practice  and  Prooeedines 
of  the  County  Courts"  was  to  continue  in  force  m 
three  csdendar  months  and  no  longer;  aiid  that 
although,  he  was  arrested  within  that  period,  and 
was  imprisoned  under  colour  thereof  for  ten  days, 
yet  he  was  unlawfully  detained  in  prison  seven 
days  beyond  the  three  calendar  months  during 
which  the  warrant  had  to  run. 

It  was  held  on  general  demurrer,  that  the  Repli- 
cation was  no  answer  to  the  plea  :  for  that  altbough 
the  warrant  was  to  remain  in  force  only  three 
months  from  the  date  of  the  order  of  commitment, 
the  debtor,  having  been  arrested  within  that  period, 
was  to  be  imprisoned  for  the  number  of  days  spe* 
cified  in  the  warrant,  notwithstanding  the  three 
months  during  which  it  had  force  were  expired 
before  the  debtor  had  completed  the  term  of  impri 
sonment  which  the  County  Judge  had  ovdered. 

The  65th  Rule  of  the  General  Rules  for  Division 
Courts  is  taken  from  the  131st  of  the  English  Jlules, 


pDomiee  Uiat  every  effort  will  be   made  to  give  |  and  with  an  immaterial  alteration  in  tne  wording 
satidbbction' to  our  supporters.  '  'of  our  Rule,  is  a  verbatim  copy. 
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In  Davis  v.  Fletcher  et  al.,  22  L.  J.  Q.  B.  429, 
A.  obtained  judgment  in  a  County  Court  against 
the  plaintiff,  who  was  ordered  to  pay  the  amount 
by  a  certain  day  to  tlie  Clerk  of  the  Court.  The 
money  not  being  paid,  a  summons  was  isr^ued 
Undqj:  the  9  &  10  Vic.  c.  95,  sec.  93,  callinij:  on  the 
plaintiff  to  attend  and  shew  cause,  &c.  Tlie  pit* 
did  not  attend  as  required  by  the  summons,  and 
upon  proof  of  the  personal  service  upon  him,  ihi* 
Judge,  under  the  99th  section,  ordered  him  to  be 
committed  for  seven  days,  or  until  lie  .should  be 
sooner  discharged  by  due  course  of  \:\\\\  Uj)on 
this  order,  the  Clerk  issued  to  the  BailliVa  warrant 
of  commitment,  upon  which  the  aniount  of  debt 
and  costs  was  endorsed,  and  under  it  the  ])laintifi' 
was  arrested.  Before  his  arrest^  but  alter  the 
issuing  of  the  warrant,  the  phiinliir  paid  the  debt 
and  costs  to  A,  wlio  wrote  a  letter  to  the  CK'rk  nf 
the  Court,  informing  him  ol  that  fjet.  •The  ])lt. 
having  sued  the  Clerk  and  Bailiif  of  the  Court  for 
false  imprisonment,  it  was  held  that  the  action 
could  not  be  supported,  as  the  order  and  warrant 
were  regularly  issued  and  were  in  force  at  the  time 
of  the  arrest,  and  were  not  superseded  by  the  judg- 
ment to  A,  and  the  notice  to  the  Clerk  of  the  Court. 
See  the  95lh  and  96th  sections  of  the  Division  Court 
Act,  which  are  copied  from  corresponding  sections 
(the  102nd  and  110th)  in  the  English  County  Courts 
Act.  See  also  No.  58  in  the  Division  Courts  Forms, 
which  is  taken  from  the  Endish  Form. 

According  to  the  Division  Conrt  Rule  Xo.  lO, 
the  Clerk  is  required  to  endorse  on  the  warrant  of 
commitment  the  debt  and  costs  in  gross  up  to  the 
time  of  delivery  to  the  bailifl'  for  execution  :  and 
though  we  have  no  rule  corresponding  with  the 
English  Rule  No.  133,  it  would  appear  that  tlie 
Bailiff,  at  any  time  before  delivering  the  defendant's 
body  to  the  custody  of  the  gaoler,  should  discharge 
the  defendant  out  of  custody  on  receiving  the 
amount  endorsed  on  the  warrant. 

(to  be  coxtimed.) 


the  nature  of  an  action,  and  requires  the  same  proof 
to  support  it.  Had  the  deft,  sued  the  pit.  on  this 
note,  could  he  have  recovered,  wanting  the  impor- 
tant link  of  endorsement  to  complete  hia  title  to 
the  note.  Promissory  notes  belong  to  almost  the 
only  class  of  choses  in  action  which  are  capable  of 
transfer,  so  as  to  enable  the  transferee  to  maintain 
an  action  in  his  own  name,  when  assigned  and 
delivered  in  the  customary  way  ;  otherwise  they  can 
only  be  sued  by  the  original  creditor,  or  the  person 
who  first  had  the  right  of  action.  There  are  many 
otier  ol)jecti(fns  to  this  decision,  and  nothing  W6 
can  see  to  support  it ;  but  the  matter  is  so  clear 
that  it  is  needless  to  dwell  on  it. 


DIVISION    COURTS SET-OFF JURISDICTION  I    RIGHT 

AS    TO    COSTS    OF    li.    R. SETTING  ASIDE  AVTARD 

JUDGES  ROBING. 

We  have  received  the  report  of  rather  a  singular 

decision  in  a  Division  Court  {o\  one  of  the  Eastern 

Counties,  as  communicated  to  us,  by  a  member  of 

the  profession,  as  follows : — 

.  *<  Assumpsit  to  recover  the  amount  of  an  account  for  paint- 
ing. The  pits,  account  waa  admitted,  except  the  price  per 
day,  which  was  proven.  Defence,  set-off;  a  promissory  note 
made  by  the  pit.,  payable  to  C.L.  or  order  by  the  payee,  was 
offered  as  a  set-on.  His  Honor  the  Judge  held,  that  proof  of 
the  delivery  of  the  note  by  the  payee,  without  his  endorse- 
ment to  the  deft.,  was  sufficient  to  set  off  the  note  against  the 
proven  claim  of  the  pit.,  without  showing  any  agreement 
Detween  the  parties  for  that  purpose.'' 

It  is  diffieull  to  understand  on  wbat  principle 
this  decision  is  or  could  be  based.     A.  set-off  is  in 


Two  eases  arose  at  the  last  assizes  for  the  County 
of  Simeoe,  on  the  ri^lit  to  costs,  involving  a  ques* 
tion  of  jiu'isuietion  under  the  D.  C.  Acts.  The  one 
was  a  special  action  on  the  case  against  a  mill 
pro[)rietor  for  penning  back  water  by  his  dam, 
whereby  a  small  piece  of  woodland  belonging  to 
pit.  was  overflowed.  The  verdict  was  for  £3.  A 
certificate  for  costs  was  moved 'for,  but  opposed  on 
the  ground  that  the  case  might  have  been  brought 
in  a  D.  C.  ;  the  action  being  a  "personal  action" 
for  a  sum  under  £10,  and  not  falling  within  the 
excepted  objects  of  jurisdiction  enumerated  in  the 
first  section  of  the  D.  C.  Act  of  1853. 

Tlie  other  was  also  an  action  on  the  case  for 
m:ilieiously,  &e.,  suing  out  an  attachment  from 
the  D.  C.,not  luiviuiy  reasonable  or  probable  causei 
&e.  The  verdict  in  this  case  was  for  £4  6s.,  and 
the  motion  for  certificate  was  opposed  on  like 
i^ronncls.  In  this  case  the  question  appeared  to 
turn  on  the  meiuiing  of  the  words  "malicious 
pri).-(  eution,"  actions  for  which  are  excepted  from 
the  D.  C.'s  jurisdiction.  It  was  contended  for  the 
plaintiff  that  the  proceeding  by  attachment  was  in 
the  nature  of  a  malicious  prosecution,  and  that 
these  words  coveri'd  not  merely  malicious  prose- 
eutions  (lor  criminal  matters)  as  commonly  under- 
stood, but  every  legal  proceeding  or  prosecution 
where  the  process  of  the  Courts  was  abused  for 
malicious  j)urposes. 

The  learned  Judge,  Judge  Richards,  reserved 
the  questions.  Any  decisions  which  may  be 
made,  we  hope  to  lay  in  a  future  number  before 
our  readers. 


The  practice  on  references  in  the  D.  C.  is  begin- 
ning to  develope  itself.  We  have  some  cases  before 
us  on  applications  to  set  aside  awards.  As  yet 
they  appear  to  be  decisions  more  on  general  Law, 
than  on  any  peculiar  features  in  the  D.  C.  jurisdic- 
tion, two  of  which  before  Judge  McKenzie,  of 
Kingston,  we  may  mention.  In  Gleeson  v.  Oleestm^ 
the  award  was  set  aside  on  the  ground  that  the 
arbitrators  refused  to  hear  important  evidence  for 
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the  defendant,  His  Honor  after  referring  to  authori- 
ties saying: — 

"As  a  general  rule,  I  am  very  unwillino  lo  inleift^re  with 
the  decisions  of  arbitrators,  but  their  refn.^al  to  receive  the 
evidence  tendered  is  so  clearly  wronir  and  .so  rontrniy  to  tb.e 
proper  method  of  ascertaining  tho  iruth,  aiul  doiivjf  ju^licc 
properly  between  the  paities  tlml  I  cuMiiot  nilo'v  tim  iiuaiJ 
to  stand.  The  practice  of  tlie  Co-.rt^  aV  ivo  is  in  i.jvtiin-  ol 
this  view,  and  natural  justice  j-diiiN  out  t.iial  mi  a  vui'l  rnr'*].* 
without  hearins:  all  the  evi.leiice  ol?t,Mcd  siio.ild  not  bo  ^vr- 
mitted  to  stand." 

In  King'W,  Dctvtj^  the  ninin  question  ^vas  one  of 
General  Law,  and  the  Judgo  declined  inteiftuini^ 
with  an  award  on  the  ground  that  the  arui;raioi> 
had  not  decided  the  matler  of  reference  faiiK^  on 
the  merits,  no  dishonesty  or  corriij^lion  on  the  \)nv\ 
of  the  arbitrators  being  shown.  Another  objection 
was  that  the  Clerk  did  not  receive  the  award  until 
the  2d  day  of  June,  the  reference  providing  that 
the  award  should  be  made  on  or  before  the  l^^t  day 
of  June.  Upon  this  point,  the  learned  Judge  was 
of  opinion  that  the  award  was  made  in  time  ; — the 
time  limited  by  the  order  of  reference  was  the  l5?t 
June ;  the  awani  was  made  on  May  30th,  and  an 
award  is  deemed  published  from  the  lime  of  its 
execution.  The  Statute  of  1853  restricts  the  time 
of  making  the  application  for  setting  the  award 
aside  to  "within  fourteen  days  after  the  entry  of 
the  award,"  but  the  award  may  be  entered  after 
the  time  limited  in  the  order  of  reference  for  the 
making  of  it,  and  be  a  good  award. 


Judges  robing  in  the  D.  C.  is  a  subject  of  which 
we  often  hear.  No  doubt  every  Jud<i:e  is  dejsirous 
to  render  the  Courts  over  which  he  presides  as 
useful  and  respectable  as  possible.  He  is  appointed 
as  a  Barrister  and  may  reasonably  be  expected  to 
appear  in  the  garb  of  his  class.  He  owes  it  to 
himself, — whilst  it  is  a  decent  mark  of  respect  to 
the  public  and  to  the  suitors  in  his  Court.  Moreover 
there  is  very  much  in  externals,  and  we  should  be 
for  keeping  to  the  old  land  marks.  This  is  our 
opinion,  and  it  must  go  forth  for  what  it  is  worth  ; 
every  Judge  will  of  course  act  as  he  thinks  seemly. 
With  the  Judge  who  does  not  wear  the  gown, 
because  it  is  troublesome  to  carry  it,  through  bad 
roads,  from  court  to  court,  we  can  sympathise ; 
bat  of  Judges  who  refuse  to  wear  Robes  because 
they  are  above  such  things,  men  are  apt  to  say,  they 
are  too  purely  intellectual  to  need  forms. 


THB  CRIMINAL    LAW  AMENDMENT  ACT. 

The  Criminal  Law  Amendment  -  Act  of  last 
Session  contains  some  provisions  that  meet  rather 
severe  strictures.  There  is  a  striking  coincidence 
in  the  following : 

«Hi§  Lordship  (the  Chief  Justice  of  Upper  Canada,  in  his 
address  to  the  Grand  Jury  at  Toronto,)  alluded  to  the  change 
whlbh  hmi  been  made  in  regard  to  the  opening  of  the  Court. 
TiM  ordinary  'Commissions  had  heen  uifip'snsed  with  hero, 


althouirh  they  are  Mill  retained  in  England,  and  althoui^h 
thf?5-e  Commissions  had  the  effect  of  reminding  people  that 
Jiis:iicp  teas  administered  vnder  the  avthority  ana  iu  the 
name  of  the  Sovervifrn,  ii  had  been  thoug^ht  an  improvement 
lo  di>p'.'n?c  witli  thoin.-' — Colouicty  Oct.  1855. 

''  Vic  prolpst  a'/niiiFt  doliii  .Twav  with  the  Queen's  Com- 
lai.-'i  ;i:-;.  The  MrPi.cc'p.  v:hich  Jicr  High  3fini$fer8  of 
J  I-:):  ire  (>.'-ir  a!y,uf,  j  ( iio{^iC(i/'f/,  to  every  part  of  the  Pro^ 
vinCi'  i:i  ill  tlif'  ).:iiin  (f  tr.  ry  !ttilir>h  subject  associated  tcith 
!/i(:  (,f^.,iii:irf;-:  .'/.j/J  nf  l/ie  Cri urinal  Lavrj  this  cavntry,  and 
\vi'  .'-■(«  no  ;.uvaijt.:pv;  ill  luo  change/' — Toionlo  Leader,  13th 
Oct.  Jcioj. 

In  the  snmo  article,  in  protesting  against  Queen's 
Counsel  iiciing  as  Jurlges  of  Assize,  the  Leader 
conc-liKlcs  an  argument  on    the  subject   m   these 

\vord^5  : 

<^  Above  all  there  is  this  aveni  and  insurmountable  objec- 
li  n,  applyiiiG^  generally  to  Queen's  Counsel  acting  as  Judges 
of  Assizp ;  they  may  recently  have  advised  as  Counsel  on 
(jue^tjons  which  aliervvards  came  before  thera  as  Judges  to 
decide.'^ 

The  practical  commentary  on  this,  is  that  it  has 
actually  occurred.     We  have  seen  it  mentioned  in 

ft/ 

a  local  paper,  that  at  the  last  Assizes,  certain  cases 
were  made  remanets,  "  the  learned  gentleman  who 
presided  having  been  retained  in  them." 

We  trust  that  the  36,  37,  and  38  sections  of  the 
Act  may  be  repealed  next  session. 


WANTED  A  SOLICITOR  ! 

Our  attention  has  been  called  to  an  advertisement 
in  the  Cohtiisl^  announcing  that  the  Board  of 
Directors  of  the  Great  Western  Railway  Company 
"  is  open  to  the  reception  of  applications"  for  the 
office  of  Solicitor  to  the  Company,  which  is  as 
follows  : — 

'*  To  Sf^LiciTORS. — Notice  is  hereby  given,  that  in  conse- 
quence of  the  unexpected  resignation,  by  Miles  O'Reilly,  Esq.^ 
of  his  important  situation  as  Solicitor  to  the  Great  Western 
Railway  Company,  that  office  is  become  vacant. 

The  Board  of  Directors  is  therefore  open  to  the  reception  of 
applications  from  competent  candidates  for  the  above-named 

valuable  appointment. — Communications,  addressed  to'  the 
undersianeil,  will  have  particular  attention  from  the  Board  ; 
and  sai;l  communications  will  (^itso  required  by  the  applicants) 
be  considered  confidential. — Hy  order  of  the  feoard, 

Robert  W.  Harris. 
President  Great  Western  Railway  Company. 
29th  October,  1855." 

This  advertisement  was  sent  to  us  for  publication, 
but  we  beg  respectfully  to  decline  it,  as  we  cannot 
conceive  it  to  bo  consistent  with  the  dignity  and 
respectability  of  the  Profession  that  such  a  course 
should  be  adopted.  Such  an  advertisement  is  quite 
a  novelty  in  this  country,  and  we  believe  it  is  with- 
out respectable  precedent  in  England  or  elsewhere. 

If  the  members  of  the  Profession  had  degraded 
themselves  by  advertisements  after  the  manner  ot 
•'  Moses  &  Co.,"  proffering  their  services  "  at  a  rate 
cheaper  than  ever,"  or  "  at  next  to  nothing,"  we 


I7« 


LAW    JOURNAL. 


[SsPTKMftSS 


} 


ooald  not  complain  if  met  by  an  advertisement  of 
this  stamp  ;  bat  such  do  not,  and  we  sincerely  trust 
never  will  taint  our  profession :  without  adopt 
ing  the  severe  views  of  our  correspondent,  we 
admit  that  our  Professional  feelings  arc  somewhat 
outraged  by  this  advertisement ;  at  the  same  time, 
we  must  believe  it  an  unadvised  act,  for  we  cannot 
think  that  a  respectable  Company  would  designedly 
cast  a  slur  upon  the  Professors  of  the  Law  in  Upper 
Canada,  who  stand,  as  a  class,  as  high  as  any 
other  in  Her  Majesty's  dominions.  As  the  matter 
is  new,  so  is  the  style  of  the  advertisement.  We 
can  understand  that  the  situation  of  Solicitor  to  the 
Company  is  an  "  importanV*  one,  but,  for  all  that 
the  advertisement  discloses,  there  is  no  evidence  of 
its  being  a  "  valimhle  appointment,"  unless  .we  are 
to  suppose  a  weighty  law  business  on  hand.  The 
promise  to  keep  applications  private  seems  quite 
necessary,  for  few  men  would  venture  to  brave 
publicity  in  answering  the  advertisement.  We  fear 
that  the  effect  will  be  to  prevent  men  of  high  stand- 
ing accepting  an  important  office  thus  sought  to  be 
filled.  If,  indeed,  the  object  is  to  obtain  a  "  cheap 
lawyer,"  to  perform  professional  services  at  "under 
price,"  the  office  to  be  given  to  the  "lowest  bidder," 
we  think  it  would  be  proper  for  the  Law  Society, 
or  the  Profession,  to  add  as  a  N.B.,  No  Gentleman 
need  apply. 


We  notice  the  resignation  of  Judge  Jarvis ; — 
whether  this  is  for  temporary  purposes,  or  a  final 
act,  we  are  not  informed,  and  we  can  only  at  pre- 
sent say  that  we  should  indeed  regret  the  loss  of 
that  tnily  excellent  man  from  the  Local  Bench. 
Judge  Jarvis  is  the  Senior  County  Judge  in  Upper 
Canada. 


The  Subscriptions  to  this  Periodical,  which  as 
yet  remain  unpaid,  would  be  very  acceptable 
if  forwarded  without  delay  "  2b  the  Editors  of 
the  U,  C  Law  Journal^  Barrie^  CTT."  We  have 
had  many  flattering  testimonials  of  approbation, 
as  to  the  utility  of  the  work  ;  but  in  tlie  receipt 
of  the  more  siibsUmtial  proof  of  its  satisfaction  to 
our  Subscribers,  we  should  be  greatly  aided. 


DIVISION    COURTS. 

{ReportB  in  relation  to) 


BosTHWxcK  XT  AL.  (Appellants)  v,  Waltok  xt  al. 
C. p .  (Respondents,)  Jan,  23. 

County  Court—d  ^  10  Vic.,  c.  96,  s.  60—  Whole  cause  of 

action — Jurisdiction, 

The  plaintiffs  carried  on  the  business  of  toarehottsemen  at 


order  from  the  dfts,,  toho  resided  and  carried  on  business  t 
Oxford,  for  Manchester  goods  which  were  to  fre  sent  in  the 
ustial  way,  which  was  by  London  and  North  Western  Hail' 
way.  The  goodn  were  accordingly  sent  by  the  pits,  by  Bail" 
way  from  Manchester  from  a  station  within  the  Jurisdiction 
nftfie  County  Court  of  Lancashire  at  Manchester,  The 
goods  not  having  been  paid  for,  a  summons  out  of  the  DiS' 
trici  WHS  granted  by  the  Judge  of  the  Manchester  County 
Court  against  the  defendants. 

Heldy  that  the  order  at  Oxford  was  part  of  the  cause  of 
action;  that  therefore  the  whole  cause  of  action  did  not  arise 
within  the  District  of  the  County  Court  of  Lancashire,  ashd 
that  the  Judge  of  that  Court  had  no  Jurisdiction  under  sec 
m  of  the  Act  9  and  10  Vic.y  c,  95. 

This  was  an  appeal  from  the  County  Court  of  Manchester. 

The  case  stated  that  the  summons  waa  a  suxnmous  issued 
out  of  the  district  by  leave  of  the  judge.  The  action  was  foe 
£37  8<4.  'Id.,  for  goods  sold  and  delivered.  The  plaintiffs 
were  Manchester  warehousemen ;  the  defendants  resided  at 
Oxford,  it  was  proved  that,  in  March  last,  one  of  the  plain* 
titfs  was  in  Oxford,  soliciting  orders,  and  there  obtained  from 
one  of  the  defendants  a  verl^l  order  for  the  goods,  (for  the 
prii'e  of  which  the  action  was  brought,>  with  a  direction  from 
the  defendants  that  they  should  to  sent  in  the  usual  way, 
which  had  always  been  by  the  London  and  Northwestern 
Hail  way.  In  pursuance  of  the  order,  the  soods  were  sent  by 
the  railway  from  a  station  in  the  Manchester  county  court 
district  to  Oxford,  addressed  to  the  defendants.  It  waa 
objected  for  the  defendants,  that,  as  the  order  was  giren  and 
received  by  the  plaintiffs  at  Oxford,  within  the  juriraiction  of 
the  county  court  there,  the  whole  cause  of  action  did  not  arise 
within  iho  Manchester  district,  and  that  therefore  the  jud|[e 
of  that  court  had  no  jurisdiction.  The  judge  held,  tluU»  in 
point  of  Jaw,  the  delirery  to  the  railway  company  was  a 
deliver^'  to  the  defendants,  and  that,  as  the  delivery  took 
place  m  the  Manchester  district,  he  had  jurisdiction.  He 
therefore  heard  the  caus.^  and  gave  judgment  for  thj^'plaintifTs 
for  the  amount  c  aimed.  The  question  for  the  opinion  ot  the 
Court  of  Appeal  was,  whether,  under  the  circumstances  above 
stated,  the  cause  of  action  arose  within  the  jurisdiotion  of  the 
Manchester  coui.ty  court. 

Griffiths,  for  the  appellants.  The  county  court  judge  of 
Manchester  had  no  jurisdiction  to  try  the  plaint.  It  is  true 
that,  by  sect.  60  of  the  Small  Debts  Act,  9  &  10  Vict,  o.  95, 
the  ju(t^:e  of  the  district  *<in  which  the  cause  of  action  aroae'* 
may  issue  his  summons  and  hear  the  case ;  but  the  cause  of 
action  means  the  whole  cause  of  action.  Barnes  v.  Marshall^ 
21  Law  J.  Rep.  (n.  s.)  Q.  B.  383;  s.  c.  14  Eng.  Rep.  45:  In 
re.  Wash  v.  Fonides,  1  £1.  &  B.  383  ;  s  c.  l€£ng.  Rep.  ^; 
and  In  re.  Fuller  v.  Mackay,  2  Ibid.  573 ;  s.  c.  22  Eng.  Rep. 
148 ;  and  in  this  case  the  whole  cause  of  action  did  not  arise 
in  ^lanchester,  for  the  cause  of  action  arose  from  the  order 
given  in  Oxford,  (which  was,  in  fact,  the  contract  for  the 
goods*)  as  well  as  from  the  delivery  of  the  goods  m  Man* 
Chester.  A  material  part,  therefore,  of  the  cause  ot  action 
arose  out  of  the  jurisdiction  of  the  Manchester  judse.  M 
referred  to  Buckley  v.  Hann,  5  Exch.  Rep.  43 ;  Wilde  t. 
Sheridan,  21  Law  J.  Rep.  (n.  s.)  Q.  B.  260;  s.  c.  11  Eng. 
Rep.  380 ;  and  Huth  v.  Long,  19  Law  J.  Rep.  (n.  s.)  Q.  B. 
325. 

Af^pland,  for  the  respondents.  The  county  court  of  Man* 
Chester  was  right  in  assuming  jurisdiction.  Sect  GO  wae 
meant  to  extend  the  jurisdiction  of  the  county  courts.  It 
ought  to  be  construed  with  reference  to  sects.  128  and  129. 
If  the  substantial  cause  of  action  arose  within  the  jurisdiction 
it  is  snfiicient.  The  order  for  the  goods  is  not  part  of  theeaase 
of  action,  within  the  meaning  of  sect.  60.  In  OofsUmdt. 
Lewis,  2  Stark.  33 ;  Huxham  v.  Smith,  2  Camp.  21 ;  and- 


Manchester;  one  of  them  being  at  Oxford  received  a  verbal  |  Harwood  v.  Lester,  3  Bos.  &  P.  617,  it  waa  held,  thai  th* 
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oauBa  of  action  arose^  not  where  the  goods  were  ordered,  but 
Where  they  were  dehvered.  It  is  not  necessary  that  every 
particular  connected  with  the  contract  should  take  place 
within  the  district.  He  cited  Emery  v.  BartUtt,  2  Ld.  Raym, 
1555; 

JiIrvis,  C.  J. — I  am  of  opinion  that  the  county  court  judt^e 
Was  wrong'  The  expression,  "  cause  of  action,"  in  sect.  60, 
means  the  whole  cause  of  action.  The  question  tlicii  is,  did 
the  whole  cause  of  action  arise  in  Manchester?  To  sustain 
their  case,  the  plaintiffs,  in  addition  to  proving  the  deivery 
of  the  goods,  would  haVe  had  to  prove  the  order  for  them. 
Now,  that  order  was  given  at  Oxford.  Therefore,  the  whole 
bause  of  action  did  not  arise  within  the  Manchester  di^tiict. 
The  plaintiffs  ought  to  he  nonsuited. 

Mavub,  J. — I  entirely  agree  in  opinion.  It  is  manifest 
Ihat,  accoiding  to  the  natural  construction  of  the  term,  "cause 
of  action,"in  sect.  60,  the  whole  cause  of  action  is  meant.  A 
defendant  may  be  sued  where  he  resides  or  has  resided  for 
the  last  six  months,  or  where  the  whole  cause  of  action  arose, 
but  not  in  a  district  in  which  he  has  not  resided,  in  which 
only  part  of  the  cause  of  action  arose. 

Cresswell,  J.,  and  Williams,  J.,  concurred. 

Appeal  allotced. 


DiUki  AJn>  Others,  Attaching  Creditors,  Plaintiffs, 

V. 

Parleb,  an  Absconding  Debtor^  Defendant. 

(County  of  Elgin. — D.  J.  Hughes,  Judge.) 

Jnttrpleader* 

The  claimant  was  summoned  touching  a  claim  made  by 
him  to  goods  seized  under  these  attacnments,  he  being  an 
fjcdcution  creditor  on  a  Judgment  recovered  after  the  defejid- 
ant  absconded.  The  attachments  were  issued  on  the  19th 
April,  1865. 

The  claimant's  Fi.  Fa.  came  to  the  Sheriff's  hands  on  1st 
May,  1855;  the  judgment  in  the  County  Court  was  com- 
menced by  non-bailable  process,  and  defendant  served  there- 
with before  he  absconded.  Before  executions  were  issued 
on  the  attaching  creditors'  judgments,  the  claimant's  Jieri 
facias  issued  against  the  defendant's  goods  and  chattels. 

The  claimant  insisted  at  the  hearing  of  this  Interpleader 
Summons  that  he  was  entitled  to  priority  over  the  attaching 
creditors,  because  the  defendant  nad  been  served  with  pro- 
cess of  the  County  Court  (which  resulted  in  the  recovery  of  a 
judgment  for  the  claimant)  previous  to  the  issuing  of  the 
Attachments^  and  cited  Bank  of  British  N.  A.  v.  Jarvis,  1  U. 
C.  R.  182. 

Afr.  ^ichol,  for  the  attaching  creditors,  contended — 1st. 
That  the  4th  clause,  5  Wm.  I V.  ch.  5,  only  applies  to  attach- 
ments issued  under  the  Absconding  Debtors'  Acts,  2  Wm.  IV. 
eH.  5,  and  5  Wm.  IV.  ch.  5,  and  not  to  those  issued  under 
the  authority  of  the  Div.  Courts  Act  of  1850. 

2nd.  That  process  issued  from  the  County  or  Superior 
Courts  does  not  nullify  the  writ  of  this  Court,  or  supersede  the 
effect  of  attachments  issued  by  its  authority. 

3rd.  That  the  process  of  eaoh  Court  is  independent  each  of 
the  other. 

'  4th.  That  the  66th  olaose  of  13  &  14  Vic.  ch.  53,  vests  all 
the  property  seized  under  the  authority  of  that  clause  in  the 
Clerk  of  the  Cotirt  from  whence  the  prooees  issues,  who  is  to 
hold  it  until  all  the  attaching  creditors  for  whose  benefit  the 
seijure  was  made  are  satisned  their  claims,  or  until  sold  and 
dispoMd  of  for  their  benefit ;  and  cited  Ex  parte  MacDonald, 
U.  C  Law  Journal  77,  in  re.  Mawhinney* 
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Per  Hughes,  J. — The  various  clauses  of  13  &  14  Vic.  ch. 
53,  bearing  upon  the  subject  of  absconding  debtors,  are  the 
64,  65,  66,  67,  68,  'and  71. st ;  and  after  a  careful  perusal  of 
them,  I  am  satisfied  that  upon  all  the  points  Mr.  Nichol  is 
right  in  w^hat  he  has  urged  for  the  attaching  creditors.. 

I  admit  that  the  case  before  me  presents  an  anomaly  aH 
regards  the  several  Statutes  relalincr  to  absconding  debtors  ( 
for  whilst  I  see  the  principle  established  by  all  ot  them  that 
a  preference  shall  be  given  to  a  certain  class  of  creditors 
under  certain  circumstances,  a  superior  preference  is  recog- 
nized in  favour  of  the  suitors  of  the  particular  Court  which 
may  happen  to  have  cognizaiico  of  their  claims  ;  on  the  ono 
hand  it  goes  the  lenrrth,  so  far  as  I  can  see,  of  justifying  thd 
holding  the  whole  property  of  an  absconding  debtor  in  this 
Court  lor  the  benefit  of  those  who  shall  come  in  within  OfiB 
month  to  sue  out  attachments,  (providing  there  has  been  no 
process  served  in  any  suit  in  this  Court  previous  to  tho 
debtor's  departure)  and  for  those  only — to  the  exclusion  of  the 
attaching  creditors  of  any  other  Court,  until  those  of  this  Court 
are  satisfied :  and  on  the  other  hand,  the  property  is  seized 
by  the  Sheriff  on  Attachments  issued  from  the  different 
Superior  Courts,  and  held  by  him  for  the  benefit  of  all  thoso 
who  shall  sue  out  and  place  in  his  hands  Attachments  within 
six  months  from  the  issuing  the  first  attachment,  provided  tha 
debtor  has  not  been  served  with  bailable  or  non-bailable 
process  previous  to  his  departure,  whereon  proceedings  have 
been  based  that  have  led  to  a  judgment  recorded  by  tho 
plaintiff  the  rem. 

I  am  satisfied  that  the  64  section  of  the  D.  C.  Act  of  1850 
makes  an  exception  in  favour  of  persons  W'ho  have  com- 
menced proceodinps  in  this  Court  against  persons  before  they 
abscond,  and  befoie  the  issuing  of  an  Attachment  under  that 
section,  by  giving  the  creditors  who  are  already  in  Co'Ut^  a 
priority  in  execution.  I  do  not  think,  however,  that  priority 
IS  intended  to  be  given  to  any  other  than  Division  Court 
suitors ;  or  that  the  Clerk  of  the  Divi.-^ion  Gtourt  holds  the 
property,  or  the  proceeds  of  its  sale,  in  trust  for  the  benefil 
of  any  other  than  judgment  creditors,  or  attaching  suitors  who 
afterwards  obtain  judgments  in  the  Division  Court,  because 
the  second  sentence  of  the  second  proviso,  sec.  64,  appears 
clearly  to  contemplate  suitors  in  the  Division  Court  only;  th« 
words  are — "  and  that  when  proceedings  shall  be  commenced 
in  any  case  before  the  issuing  of  an  attachment  under  tht 
provisions  of  this  section,  such  proceedings  maybe  continued 
to  judgment  and  execution  in  the  Division  Court  within 
which  such  proceedings  may  have  been  commenced  \  and  tht 
property  seized  upon  any  such  attachment  shall  be  liaUe  to 
seizure  arid  sale  under  the  execution  to  be  issued  upon  such 
judgment,  or  the  proceeds  thereof  in  case  sitch  property  shaU 
have  been  sold  as  perishable,  shall  be  applied  in  satisfaction 
of  such  judgment,'^ 

Were  the  intention  of  the  Legislature  otherwise — in  order 
to  entitle  this  claimant  to  his  priority  in  execution,  the  word 
"  Division"  before  the  word  "  Court"  would  have  been 
omitted  in  the  sentence  I  have  quoted. 

The  Acts  of  2  Wm.  IV.  ch.  5,  and  5  Wm.  IV.  ch.  5,  ^ere 
passed  when  there  were  no  courts  in  existence  authorized  to 
issue  these  Attachments  against  absconding  debtors  other 
than  the  Q.  B.  and  the  C.  C.  in  Upper  Canada.;  so  that  on 
that  ground  1  should  say  the  4  clause  of  5  Wm.  IV.  ch.  5, 
does  not  refer  to  Attachments  issued  against  absconding 
debtors  generally,  but  only  to  those  issued  by  the  Superior 
Courts  01  C.  C, 

On  the  whole,  for  the  reasons  stated,  I  am  satisfied  prioritt 
cannot,  mnder  the  existing  laws,  be  legally  set  up  by  this 
claimant. 

[Upon  the  main  point  in  thi:i  case,  there  is  a  conflict  of 
decision  among  the  County  Judges.  We  know  that  the  Judge 
of  the  County  of  Simcoe  has  held  the  law  to  be  much  the 
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Kune  aa  that  laid  down  by  Judge  Hughes^  while  the  Judge  of 
the  Connties  of  York  and  Peel,  and  other  Judges,  take  a 
different  viewi  riz. :  that  the  process  of  the  Superior  Courts 
in  the  hands  of  the  Sheriff  when  acted  on,  under  the  above 
circumstances  nuIJify  the  Writ  of  Attachment  for  the  Dirision 
Court,  and  supersede  the  seizure  made  thereunder. 

This  point  is  one  that  the  Commissioners  under  the  Statute 
might  with  advantage  settle  by  Rule  at  their  next  meeting. — 
Ed,  L.  J.} 


(County  of  Essex — A.  Chewett,  Judge.) 

In  rb.  The  Great  Western  R.  W.  Co. 

Appeal  from  the  Court  of  Revision. 

The  Great  W.  R.  W.  Co.  in  appeal  from  decision  of  the 
Court  of  Revision  of  the  Corporation  of  Windsor,  Essex.  The 
whole  assessed  property  in  Windsor  was,  in  round  numbers, 
£120,000,  about  £60,000  of  which  belonged  to  the  Great  W. 
R.  W.  Co. 

There  was  no  evidence  adduced  before  the  Court  of  Revi- 
sion, under  26  sec.  16  Vic.  ch.  181,  by  the  G.  W.  R.  W.  to 
reduce  the  amount  previously  settled  by  the  assessors  :  and 
that  court  having  received  evidence  ex  parte,  confirmed  that 
aaaessment. 

Before  the  County  Jud^e,  under  28  sec,  on  the  appeal,  no 
evidence  was  ofiered  to  shew  that  that  amount  was  too  much, 
except  what  was  done  by  the  County  Council  under  38  sec, 
on  the  annual  equalization  of  the  county  rates,  apparently  for 
county  purx)oses,  but  which  equalization  reduced  the  valuation 
of  property  in  Windsor  from  about  £120,000  down  to  about 
£90,000. 

It  is  contended  by  the  appellants  that  this  reduction  in  the 
equalization  ii  sumcient  evidence  here  to  shew  that  the 
assessment  of  the  individual  case -of  the  G.  W.  R.  W.  should 
be  reduced  in  the  same  ratio. 

At  first  sight  this  would  appear  reasonable ;  but  on  close 
examination  of  the  Statute,  it  is  by  no  means  so  clear  that 
this  is  proper  evidence  for  the  County  Judge,  on  appeal,  to  ^ 
upon  in  any  case.  I  am  strongly  inclined  to  think  that  it  is 
not,  as  the  equalization  by  the  County  Council  was  no  doubt 
intended  to  take  place  under  the  Statute  after  the  duties  of 
the  assessors  and  decision  of  the  Court  of  Revision,  if  required ; 
and  even  after  the  decision  of  the  County  Jud^e,  in  case  of 
an  appeal  from  the  Court  of  Revision,  and  is  apparently 
intended  for  other  purposes  than  the  guidance  of  the  assessors, 
or  ^e  Court  of  Revision,  or  the  Court  of  Appeal,  as  to  the 
amount  that  each  individual  ought  to  be  assessed  in  the  first 
instance,  as  the  duties  of  either  oT  them  would  or  ou^ht  to  be 
conducted  so  as  to  correct  the  Assessment  Rolls  before  they 
are  sent  to  the  Coimty  Council  for  the  purpose  of  equalization. 
In  this  case  it  so  happened,  by  parties  not  being  prepared  to 
^  into  the  appeal  at  an  early  day,  that  the  county  equaliza- 
tion took  place  before  the  case  was  heard,  though  alter  the 
assessment  by  the  Judge  for  the  hearing ;  otherwise  in  this, 
and  as  I  thinx  was  intended  by  the  Act,  in  all  cases,  judg- 
ment would  have  been  had  on  appeal  belore  the  equalization, 
which  could  not  have  been  in  evidence,  of  course. 

It  is  quite  clear  that  for  the  purpose  of  counter  rates,  the 
mmo^nt,  increased  or  reduced  by  the  equalization,  is  the  ^uide 
by  which  the  inferior  municipalities  must  be  rated  in  raising 
their  individual  proportion  of  the  rates  for  county  purposes. 
But  that  increase  or  reduction  must  be  made  by  the  inferior 
municipalities,  (see  23  sec.,)  and  not  by  the  County  Jud^e 
on  appeal  from  the  Court  of  Revision,  as,  if  the  Judge  did  it, 
it  could  only  extend  to  the  individual  case,  and  would  increase 
gr  reduce  again  by  data  taken  from  the  county  ecjualization, 
what  the  inferior  municipality  was  bound  also  to  increase  or 


reduce  by  the  same  equalizaiion.  In  this  case  the  Muucipal 
Council  of  Windsor  would  first  redooe  the  valuation  for 
assessment  of  the  whole  village,  from  £120,000  to  £90,000, 
i.e.,  £30,000  less  by  the  efiect  of  the  32  sec.  on  the  equali- 
zation ;  and  if  the  Judge  took  the  equalization  as  a  guide,  and 
sent  in  the  order  (28  sec.)  to  correct  the  Assessment  Roll 
under  it,  the  individual  £60,000  valuation  for  assessment  of 
the  G.  W.  R.  W.  property  would  be  reduced  £15,000  more, 
which  could  not  have  been  intended,  it,  in  fact,  having  the 
effect  (taking  the  same  data  as  evidence)  of  reducing  tbo 
assessed  value  of  the  G.  W.  R.  W.  property'  about  25  per  ceut 
less  in  proportion  than  any  other  property  in  the  same  village. 
The  decision  of  the  Court  of  Revision,  for  these  reasons,  should 
be  considered  to  stand  untouched. 


MONTHLY   REPERTORY. 

Notes  of  English  Cases. 

COMMON    LAW. 


H.orL. 


Lano  V,  Bbown. 


May  9. 


Arhitraiion — Enlarging  time  for  award— Umpire. 

A  deed  of  submission  was  entered  into,  to  A.  and  B.,  and 
in  the  event  of  their  differing  in  opinion,  to  anjr  umpire  they 
might  appoint,  a^d  the  parties  agreed  to  subnul  to  **  what- 
ever the  arbitrator  or  umpire  should  determine  by  an  award 
or  awards  interim  or  final,"  and  gave  powers  to  them  to 
enlarge  the  lime.  Within  the  last  enlargement  of  time  made 
by  A.  and  B.,  they  delivered  no  award,  but  having  agreed 
upon  all  matters  except  two,  they  appointed  C.  as  umpire  in 
and  concerning  those  two  matters,  and  to  that  extent  devolved 
upon  him  all  the  powers  competent  to  an  umpire.  C.  then 
enlarged  the  time  for  making  the  award  geneially,  and 
within  that  time,  but  after  the  exniry  of  the  last  enlarge- 
ment made  by  themselves,  A.  &  B.  delivered  their  award 
regarding  those  matters  which  they  had  not  referred  to  the 
umpire. 

Held,  reversing  the  decision  of  the  Court  of  Session  thai 
the  award  of  the  arbitrators  was  not  within  the  proper  time, 
for  that  the  enlargement  made  by  the  umpire  was  not  appli- 
cable to  their  award,  being  beyond  his  powera  as  regarded 
them. 


H.  OF  L. 


Dmcw  V.  Dbxw. 


March  8. 


Arbitration — Rescinding  submission — Misconduct  of  ar6t- 
trator —  naiver  of  irregularity. 

Where  an  arbitrator,  to  whom  certain  disputed  debt* 
between  A.  &  B.  had  been  referred,  was  one  of  several 
trustees  who  had  lent  part  of  the  trust  monies  to  A.  unknown 
to  B.,  who  on  discovering  the  fact,  and  that  A.  was  insolvent^ 
applied  to  the  court  to  rescind  the  submission : — 

Held,  tno  interest  in  the  arbitrator  was  too  remote  to  warrant 
the  court  in  rescinding. 

Where  an  arbitrator  examines  witnesses  behind  the  back 
of  one  of  the  parties,  such  party  is  justified  in  at  once  aban- 
don ins  the  reference,  and  applying  to  the  judge  to  rescind 
the  siibmission,  but  if  he  continue,  after  the  fact  has  come  to 
his  knowled^,  to  attend  the  suosequent  proceedings,  this 
will  be  a  waiver  of  the  irregularity,  and  he  cannot  afterwank 
set  aside,  the  award  on  that  grouncL 


H .  OF  L.  Walker  v.  STxwAaT,  Afordi  13. 

Covenant  in  conveyance  as  to  use  qftpoter  construction, 

A.  conveyed  to  B.  in  fee  a  parcel  of  land  lying  about  twenty 
yards  from  a  stream,  the  soil,  and  both  banks  of  whichy 
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belonged  to  A.>  «  with  liberty  to  fi.  to  take  water  from  the 
said  stream  for  the  use  of  his  mill,  by  a  pipe  not  exceeding 
twelve  inches  in  diameter." 

Hddy  B.  had  no  right  to  dam  up  the  bed  of  the  stream  so 
as  to  force  the  water  mto  the  pipe,  thereby  making  it  always 
run  to  the  full. 


C .  C  •  R .  'RxQ.  V.  E AOLETON.  July  9. 

Misdemeanor — Atttmpt  to  commit — Indictment^ Fraud — 
Breach  of  contract — Delivering  short  weight — False 
Pretences — Attempt  to  obtain  money — Obtaining  credit  in 
account. 

An  indictment  in  one  count  charged  A.  with  a  fraud, 
alleging  that  he  had  contracted  with  the  guardians  of  the 
poor  to  deliver  to  the  out-door  poor  of  a  certain  parish,  loaves 
of  bread  of  a  certain  weight,  at  a  certain  price  ;  but  that  he 
had  delivered  to  different  poor  people  loaves  of  less  weight, 
intending  to  deprive  them  of  proper  food  and  sustenance,  and 
to  endanger  their  healths  and  constitutions,  and  to  cheat  and 
defraud  me  guardians. 

Heldf  that  this  count  could  not.be  sustained,  as  the  delivery 
of  a  less  quantity  than  that  contracted  for  was  a  mere  private 
frandj  no  false  weights  or  tokens  having  been  used. 

Another  count  charged  the  defendant  with  attempting  to 
obtain  monej  from  the  guardians  by  falsely  pretending  to  the 
relieving  omcer  that  he  had  delivered  to  certain  poor  persons 
certain  foaves,  and  that  each  loaf  was  of  a  certain  weight. 

The  evidence  was  that  he  had  contracted  to  deliver  loaves 
of  the  specified  wei^t  to  any  poor  person  bringing  a  ticket 
from  the  relieving  officer,  and  that  tne  duty  of  the  defendant 
was  to  return  those  tickets  at  the  end  of  each  week,  together 
with  a  written  statement  of  the  number  of  loaves  deUvered 
by  him  to  the  paupers ;  whereupon  he  would  be  credited  for 
that  amount  in  the  relieving  officer's  book^  and  the  money 
would  be  paid  at  the  time  stipulated  in  the  contract,  namely, 
at  the  end  ot  two  months  from  a  day  named.  The  defendant 
bating  delivered  leaves  of  less  tflan  the  specified  weight, 
returned  the  tioJcets  and  obtained  credit  in  account  for  the 
loaves  so  delivered ;  but  before  the  time  for  payment  of  the 
money  arrived^  the  fraud  was  discovered. 

Held,  that  this  was  a  case  within  the  Statute  against  false 
pretences,  because  the  defendant  bad  been  guilty  of  a  fraudu- 
lent misstatement  of  an  antecedent  fact,  and  had  not  merely 
sold  goods  to  the  prosecutors  upon  a  misrepresentation  ,of 
weight  or  quality. 

Qiucere,  whether  a  case  of  this  latter  description  is  within 
the  Statute  ? 

Heldf  also,  that  although  the  defendant  had  obtained  only 
credit  in  account,  and  could  not  therefore  have  been  convicted 
of  the  complete  offence,  he  might  have  been  convicted  of  an 
attempt  to  obtain  money,  he  having  done  all  that  depended 
upon  nimself,  towards  obtaining  it. 


M ,  H .  MiLLXR  V.  Chapman. 

IVill — Bequest  in  the  aUemaHve — Ambiguity. 

A  testator  directed  that  all  the  property  coming  to  him  and 
bis  heirs  under  the  will  of  T.,  at  the  death  of  H.  and  his  wife, 
to  whom  it  was  left  for  life,  should  be  divided  equally  between 
his  (testator's)  children  living  at  the  time  of  their  decease, 
**0T  such  others  lawfully  begotten,  as  would  have  been  enti- 
tled to  it  at  the  death  oi'^their  parents." 

Heldf  that  a  grandchild,  whose  parent  survived  the  testator 
but  pre-deceased  the  tenant  for  life,  was  excluded*. 


V  .C .  R.  TuoRNBCR  V.  WiLKON.    April  24-26  4*  80. 

Mortmain — Devise^Charitable  trust. 

A  testator  devised  some  lands  *'  to  the  then  minister  of 
the  Roman  Catholic  Chapel  at  L.,  and  his  successors,  minis- 
ters of  tlie  same  chapel,  lor  ever,  as  an  addition  to  the  stipend 
of  such  ehapel ;"  other  lands  <<  to  T.  W.,  minister  ot  the 
Roman  Catholic  chapel  at  K.,  and  to  his  successors  for  ever  $" 
and  the  rents  and  profits  of  other  lands  **  to  the  officiating 
minister  of  the  said  Roman  Catholic  chapel  at  K.,  for  and 
during  the  term  of  seven  years  after  his  (the  said  testator's) 
decease. 

Heldf  that  these  devises  were  not  intended  for  the  devisees 
personally,  but  for  the  chapels,  and  that  they  were  void  under 
(he  Statutes  of  Mortmain. 


c«)tiiiej»yeiijiciicc 


Sir, 


To  the  Editor  of  the  **Law  Journal.^* 


I  have  been  requested  by  some  of  the  Reeves  of  this  Coonty 
to  enquire  your  opinion  as  to  the  legality  of  raising  the  rate 
of  Statute  Labour  per  day,  as  in  some  townships  the  munici- 
palities have  put  it  up  to  one  dollar  per  day ;  and  the  point  is 
much  disputed.  An  answer  in  the  next  number  of  the  U.  C. 
Law  Journal  will  therefore  much  oblige, 

Your  obed't  serv't, 

A.  S. 

[The  provisions  of  the  12  Vic.  ch.  81,  sec.  31,  clause  27, 
would  not  apply  to  the  question  you  put ;  and  it  is  only  under 
the  circumstances  within  that  clause  that  the  rate  of  comma* 
tation  for  Statute  Labour  is  not  to  exceed  two  shillings  and 
sixpence  for  each  day's  labour.  We  see  nethmg  to  prevent 
a  Township  Municipality,  under  by-law,  fixing  the  rate  at 
upwards  of  two  shillings  and  sixpence  per  day :  on  the 
contrary,  sees.  36  &  38  of  the  16  Vic.  ch.  181,  appear  to 
contemplate  that  sum,  or  such  other  sum  as  may  have  been 
determined  by  the  Municipal  Council  of  the  Thwnship. 

The  question  has  not,  to  our  knowledge,  been  raised  before 
the  courts.  A  fair  rate  would  seem  to  be  the  average  rate  of 
labour  per  day  in  the  peculiar  locality. — Ed.  L.  J.] 


7b  t?ie  Editor  of  the  <<  Upper  Canada  Law  Journal.^* 

A  Township  Cotmcil  submit  to  the  vote  of  the  inhabitants  a 
by-law  for  the  purpose  of  issuing  debentures  for  a  given  sum, 
payable  by  ten  annual  instalments,  with  interest,  at  stated 
periods  (half-yearly.) 

Suppose  proper  notice  was  given  in  the  newspapers,  but 
that'tne  several  notices  to  be  posted  in  the  towiiship  were  put 
up  one  week  only  previous  to  the  day  of  voting,  and  not  any 
objection  made  at  the  poll  to  the  by-law,  nor  to  the  non- 
posting  (he  several  notices  in  the  tovmship  in  due  time,  would 
the  Township  Municipal  Council  be  sustained  by  law  in 
carrying  out  the  by-law,  it  having  been  paased  by  a  majority 
of  voters  ? 

Yours, 
W.  S. 

[Assuming  that  the  by-law  was  passed  under  the  provisioap 
of  the  16  Vic.  ch.  22,  no  objection  to  the  by-law,  or  to  the 
non-posting  of  the  notices,  could  be  made  at  the  pell :  « the 
only  question  to  be  determined  at  such  meeting,"  sec.  2  cK  5, 
being  the  approval  or  non-approval  of  the  by-law.  The  Town- 
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Bhip  Council  would  not,  however,  be  sustained  by  law  in 
carrying  out  the  by-law,  ou  the  ground  solely  of  its  having 
been  passed  by  a  majority  of  voters,  unless  the  notices  were 
given  as  required  bylaw.  Under  the  11th  clause  of  that 
section,  the  Governor-General  in  Council  must  be  satisfied 
that  the  by-law  was  published  and  notice  given  as  required. 
— £7rf..  li,  J.] 

APPOINTMENTS  TO  OFFICE,   &C, 

COUNTY  COURT  JUDGES. 

WILLIAM  R088,  of  Osgoode  Hall.  Rsquiie,  nnrrister-at-lAW,  to  1)«  Judgo 
of  Uie  County  Court  of  ihc  United  Couiiuc^  of  h'tcinnout,  Uumlas  and  CiJen. 
gary,  in  the  room  ol' George  15.  Jarvii*,  E'(]uirc,  Tc*igncfi. — [Gazetted  2*iMd 
Sept.,  1866.] 

CLERK  OF  COUNTY  COURT. 

iOHN  TWIG,  of  the  town  of  Pioton,  Esquire,  to  U  Clerk  of  ihe  County  Court 
of  tho  County  of  Prince  Kdward. — [Gazetleu  22nd  Supteini.ei,  l&>3.] 

C  0  RO  NER  S  4 

GEORGE  HERRICK,  Esquire,  M.D. ;  EDWARD  M.  HODDER,  Esquire, 
M.D.,  JOHN  SCOTT,  Enquire.  M.D.  to  he  Assooiaie  Coroners  m  and  lor 
the  city  of  Toronto.— [Gazetted  8th  Scpteml^er,  lH:i3.] 

WILLIAM  Mcpherson,  of  the  township  of  Caledonia,  Inquire,  to  l>e  an 
Aseociate  Coroner  for  the  County  of  Ilaldimand. — [Gazetted  22nd  of  Septem- 
ber, 1856.] 

NOTARIES  PUBLIC  IN  U.C. 

SAMUEL  SHERWOOD  SMADES,  of  the  lovmship  of  Ilumbcrstone,  gen- 
tlemaii;  and  WILUaM  MARSHALL  MATHESON,  vt  the  cily  of  Toronto, 
Esquire,  Barrl»tcr.at-Law,  to  be  Notaries  Public  in  U.C— [Gazetted  15th 
Sept,  1855.] 

MALCOLM  COIJN  CAMPBELL  of  Go<lerich,  Esquire.  Attomey-at-Law, 
to  be  a  Notary  Public  in  U.  C— [Gazetted  22iid  Sept.,  1865.] 


LAW  SOCIETY  OF  UPPER  CANADA, 

(OsGooD£  Hall.)  * 

TVinity  Term,  I9th  Victoria,  1855. 


During  this  present  Term  of  Trinity  the  following  Genllemen 
were  called  to  the  degree  of  Barrister-at-Law : 

On  Monday  the  21th  August— 

Thomas  Clark, 
Samuel  Rowlands, 
Alfred  Boultbee, 
Columbus  Hopkins  Green, 
Adah  Ferrie,  Jun., 
Alfred  Francis  Wright, 
James  Harrold  Doyle, 
William  Marshall  Matheson, 
James  Fraser,  Junior, 
James  Boyd  Dayis,  inquires. 

On  Saturday,  Ut  September — 
William  Mendell,  Esquire. 

On  Tuesday,  4ih  September, 

FiTZ  WILLI  am  Henry  Chambers. 

Maumsell  Bowers  Jackson. 

JotiN  Robert  Jones. 

James  Beaty. 

Philip  Turner  Wortotngton. 

Robert  Cleoburey  Stoneman. 

Alexander  George  Fraser,  Esquires. 

On  Saturday,  Slh  SepiemMr, 
Robert  Sutherland,  Esquire. 

On  Tneeday  the  12th  of  Juno,  in  this  Term,  the  following 
Gentlemen  werp  adniitted  into  this  Society  as  Members 
thereof,  and  entered  in  the  following  order  as  Students  of 
the  Law,  their  examinations  having  been  classed  as 
follows,  yiz: 


Senior  Class  .* 
Mr.  Walter  Ross  McDonald. 

Junior  Class. 

Mr.  George  Louis  Philippe  Carribrij* 
Frederick  John  Dionan  Smitb. 
John  Michael  Tiernby. 
William  Penn  Brown. 
Frederick  Proud  foot. 
William  McK inlay. 
Jamks  Alexander  McCulloch. 
Simpson  Hackett  Graydon. 
William  Hepburne  Scott. 
Alexander  Dickie  McNauouton. 
William  Dummer  Powell. 
Jamks  Greer. 
Henry  Fkkderic  Duck. 
William  Dow  Foote. 
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Ordered — That  the  examination  for  admission  shall,  untti 
fiiither  order,  be  in  the  following  books  re^pectirely,  that  if 
to  say — 

For  the  Optime  Class : 
in  the   Phcrni.spffi  of  Euripidos,   the  first  twelve  books  of 


Uiuierstandin;?,  Whatoloy's  L(><?ic  and  Rhetoric,  and  suoh 
works  in  Ancient  and  Modern  History  and  Geography  u 

tlie  candidates  may  havo  read. 

For  the  Unirersity  Class: 

In  Homer,  first  book  of  Iliad,  Lucian  (Charon,  Life  or  Drenra 
of  Lucian  and  Timon),  Odes  of  lloiace,  in  Mathematics  or 
Metaphysics  at  the  option  of  tlie  candidate,  according  to 
the  ibllowing  courses  respectively  :  Mathematics,  (Euclid, 
1st,  2nd,  3ici,  4th,  and  6th  book^,  or  Legendre's  (ieometrie, 
1st,  Hud,  3rd,  and  4th  books,  Hind'H  Algebra  to  the  end  of 
Simultaneous  Equations)  ;  Metaphysics — (Walker's  and 
Wliateley's  Logic,  and  Locke's  EsMiy  on  the  Human 
Understanding^)  ;  HerschelPs  Aotronomy,  chapters  1,  3,  4, 
and  5  ;  and  such  works  in  Ancient  and  Modem  Geography 
and  History  as  the  candidates  may  have  read^ 

For  the  Senior  Class. 
In  the  same  subjects  and  books  as  for  the  University  Class* 

For  the  Junior  Class : 
In  the  Ist  and  3rd  books  of  the  Odes  of  Horace ;  Euclid,  let, 
2nd,  and  3id  books,  or  Legendre,  1st  and  2nd  books;  and 


Ordered — Tliat  the  class  or  order  of  the  examination  passed 
by  each  candidate  for  admission  be  stated  in  his  certificate  of 
admission. 

Notice. — By  a  Rule  ot  Hilary  Term,  18th  Victoria,  students 
keeping  Term  are  henceforth  required  to  attend  a  course  of 
Lectures  to  be  delivered,  each  Term,  at  Osgoode  Hall,  and 
exhibit  to  the  Secretary  rn  the  last  day  of  Term,  the  Lecturer'* 
Certificate  of  such  attendance. 

Lecturer  next  Term — O.  Mowat,  Esquire. 

iSiu67€c<— Equity  Jurisprudence.  ' 

Hour  of  Lecture— From  9  o'clock  to  10  o'clock,  A.M. 

ROBERT  BALDWIN, 

Treasurez- 


Trinity  Term,       > 
19lh  Victoria,  1855.  S 
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defendant  does  not  appear  at  the  return  of  the  sum- 
mons, the  particulars  and  sufficiency  of  the  service 
should  be  enquired  into,  and  if  the  time  appear  too 
short  the  hearing  should  be  adjourned  and  a  fresh 
summons  issued. 

Attention  has  already  been  drawn  to  the  provi- 
sions of  the  recent  statute  precluding  the  defendant 
from  takiiig  any  objection  to  the  summons  for  any 
alleged  defect  therein  in  substance  or  in  form,  or 
for  any  variance  between  it  and  the  evidence  at 
the  hearing,  unless  the  variance  should  be  consid- 
(tre^  likely  to  have  deceived  or  misled  him.  [5] 


ON  THE  DUTIES  OF  CORONERS; 


(CORTiyVED  FROM   PilGX  20i.) 


il. ^PROCEEDINGS  IN  RELATION  TO  INQUESTS. 

The  Inquisition  being  signed  the  Coroner  reads 

it  over  to  the  Jury,  or  states  the  purport  of  it  thus : 

"Gentlemen,  hearken  to  your  verdict  as  delivered  by  yon, 
and  as  I  have  recorded  it.  You  find  that,  &c.,  (using 
the  words  in  the  Inquisition.) 

Power  to  Arrest. — If  the  Jury  decide  that  the 
death  was  occasioned  by  violence,  and  reasonable 
suspicion  attaches  to  any  party,  it  is  the  duty  of  the 
Coroner  to  issue  his  warrant  for  the  apprehension 
iBUid  committal  of  such  person,  [a]  in  order  that  he 
tiiay  take  his  trial  at  th^  next  ensuing  Assizes: 

Warrant  to  Arrest. 

To  the  Constables  of  the  Tov«rnship  of 
^,  m  the  County  of ,  and  to  all 


County  bf- 


To  wit : 


■■{- 


others  Her  Majesty's  ofHcers  of  the  Peace  in  the 
County  of . 

Whereas  by  an  Inquisition  tuken  before  me,  A.6.,  one  of 

Her  Majesty's  Coroners  for  the  County  of ,  on 

view  of  the  body  oi  H.  H.  then  and  «here  lying  dead, 

one  CO.,  late  of ,  in  the  said  County,  yeoman, 

stands  charged  with  the  wilful  murder  of  t fie  said  H.H. 
these  are,  therefore,  by  virtue  of  my  office,  in  Her 
Majesty's  name  to  charge  and  command  you,  and 
every  of  you,  that  you  or  some  one  of  you,  without 
delay,  do  apprehend  and  bring  before  me,  A.B.,  the 
said  Coroner,  or  one  of  Her  Majesty's  Ju^^tices  of  the 
Peace  of  the  said  County,  the  body  of  the  sai<l  C.  C. 
of  whom  you  shall  have  notice,  that  he  may  be  dealt 
with  according  to  law. 

6iven  under  my  Hand  and  Seal,  this  -: day  of , 

A.D.  18—. 


A.  B., 
Coroner. 


[L.S.] 


tipoii  the  party*  named  in  the  warrant  being 
arrested  and  brought  before  the  Coroner^  he  makes 
oat  the  warrant  of  committal  :-^ 


tcfontyci- 


Warrant  of  Committal; 

-i—  )   To  the  Constables  of  the  Township  of 

To  wit :        J  -ip-^ ,  in  the  County  of ,  and  other 

Her  Majesty's  officers  of  the  Peace  for  the  said  County, 
and  to  tne  keeper  of  Her  Majesty's  saol  at  the  Town 
(or  City)  of  •,  in  said  County  of . 


Whereas  by  an  Inquisitiou  taken  before  me,  A.  B.,  one  of 
Her  Majesty's  Coroners  for  the  County  of ,  on 


the 


lay  of 


,  A.D.  18 — ,  on  view  of  the 


body  ol  H.H.  lying  dead  in  the  paid  Township of- 

in  the  County  aforesaid,  C.  C,  late  of  the  Township 

of ,  in  the  said  County,  yeoman,  S'ands  charged 

with  the  wilful  murder  of  the  said  H.  H. ;  these  are, 
therefore,  by  virtue  of  my  office,  in  Her  Majesty'i 
name  to  charge  and  command  you,  the  said  Consta* 
blesand  others  aforesaid,  or  Mnyol  you,  forthwith  ^afely 
to  convey  the  body  of  the  said  C.C.  to  Her  Majesty's 

gaol,  at  the  Town  (or  City)  of — ^ aforesaid,  and 

safely  to  deliver  him  to  the  keeper  of  said  gaol.  And 
these  are  likewise  by  virtue  of  my  said  office,  in  Her 
Majesty's  name,  to  will  and  require  the  said  keeper, 
to  receive  the  body  of  the  said  C.  C.  info  vour  custody, 
and  him  safely  to  ketip.  in  said  gaol,  until  he  shall  be 
thence  dischargeil  by  due  course  of  law ;  and  for  90 
doing  this  shall  l)e  your  wan  ant. 

Given  under  my  Hand  and  Seal,  this  ■  day  of — -^ 

A.D.  18— 

Coroner.    ^^'^'^ 

t»OWER  TO  BIND  OVER  WITNESSES, 

The  Stat,  of  1  &  2,  P.  &  M.,  c.  13,  first  gave  power 
to  the  Coroner  to  bind  over  the  witnesses  to  the  next 
general  gaol  delivery,  where  any  party  arrested 
for  murder  or  manslaughter,  or  as  accessory  before 
the  ofJ'ence  committed,  and  that  power  is  hoW  con- 
firmed by  the  Provincial  Statute  4  &  5  Vic.  ch.  24. 
Section  IV  provides   that: — 

IV. — Every  Coroner,  upon  any  Inquisition  taken  before  him> 
whereby  any  person  shall  be  indicted  for  roansiatighter  or 
murder,  or  as  an  accessory  to  murder  before  the  fact,  shall, 
in  presence  of  the  party  accused,  if  he  can  be  apprehended, 
put  in  writing  the  evidence  given  to  the  J  my  before  him,  or 
as  much  thereof  as  shall  be  material,  giving  the  party  accused 
full  opportunity  of  cross-examination  ;  and  shall  have  autho* 
rity  to  bind  by  recognizance  all  such  per-ons  as  know  or 
declare  an>  thing  material-  touching  the  said  manslaughter  or 
murder,  or  the  said  offer. c6  of  being  accessory  to  murder,  to 
appear  at  the  next  Court  of  Oyer  and  Terminer  or  Gaol  De- 
live- y,  or  01  her  Court,  at  which  the  trial  is  to  be,  then  and 
there  to  pro^ecute  and  give  evidence  against  the  party 
charged  ;  and  every  such  Coroner  shall  certify  and  subacribo 
the  same  evidence,  and  all  such  recognizance,  and  also  the 
Inquisition  before  him  taken,  and  shall  deliver  the  same  to 
the  pioper  otiicer  of  the  Court  in  which  the  trial  is  to  hep 
before  or  at  the  opening  of  the  Court. 

The  witnesses  may  be  bound  over  to  appear  and 
give  evidence  in  the  following  form : — 

Recognizance. 

)  fie  it  remembered  that  T.  Di  of  the  Town 
5  sIHp  of ,  in  the  County  of 


County  of- 


To  wit : 


.*  1^ 
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yeoman,  R.B.  of  same  place,  yeorhan,  andF.L.  of  same 
place,  yeoman,  do  severally  acknowledge  to  owe  tr 
our  Sovereign  Lady  the  Queen  the  sum  of  Two  Huk** 
drrd  Pounds  each,  of  lawful  money  of  Canada,  to  be 
levied  on  their  6<'verai  goods  and  chattels,  lands  and 
tenements,  by  way  of  recognizance,  to  Her  Majesty's 
use,  in  ca^e  default  shall  happen  to  be  made  in  the 
conditioQ  here  under  written. 

The  condition  of  this  recognizance  is  snch,  that  if  Uie  abore 
bounden  T.D.,  R.6.  and  F.L.  do  severally  appear  at  tfa« 
next  general  Gaol  Delivery,  to  be  holden  in  and  for  the 

County  of ♦  and  then  and  there  give  evident*^ 

upon  a  Bill  of  Indictment;  to  be  then  a^id  tLere  preferr^ 
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to  the  Grand  Jury,  against  C.  C,  late  of  the  Township 
of——,  in  the  County  aforesaid,  yeoman ,  for  the 

wilful  murder  of  H.H.  late  of  the  Township  of , 

in  the  said  County  of ;  and  in  case  Iho  said  bill 

of  Indictment  be  found  by  the  Grand  Jury  "a  true 
bill,"  then  if  they,  the  said  T.  D.,  R.  B.  anil  F.  L.,  do 
y  sOTerally  appear  and  give  evidence  to  the  Jury  ^hat 

shall  pass  on  the  trial  of  the  said  C.T.,  upon  the  said 
indictment :  and  in  case  the  said  bill  ot  indielment 
shall  be  returned  by  the  Graiiil  Jury  aforppaid  »»not 
found,"  then  if  they  the  said  T.D.,  R  B.  and  F.  L.,  do 
severally  appear  at  the  said  general  G«iol  Delivery, 
and  then  and  there  give  evidence  to  the  Jury  that  shall 
pass  on  the  trial  of  the  said  C.(\,  upon  an  Inquisition 
taken  befoie  me,  A.B.,  one  of  HerMajesly\s  Coroners 
for  the  said  County,  on  the  view  of  the  body  of  tlu^  said 
H.H.,  and  not  depart  th<}  Court  without  leave,  then  this 
recognizance  to  be  void,  otherwise  to  remain  in  tuU 
force. 

Taken  and  acknowledged  this day  of A.D. 

18 — ,  before  me. 

A.  B., 

Coroner. 

Where  Married  Woman  bouml  over. — If  a  married 
woman  is  bound  over  to  give  cvidoiico,  and  her 
hnsband  not  present  to  enter  into  a  recognizance 
for  her,  she  is  not  bound  in  a  penally,  but  ^^on  pain 
of  imprisonment^*^  thus: — 

«A.p.  the    wife  of  T.  D.  of   tho  Township  of , 

in  the  County  of ,  yeoman,  acknowledges  her- 
self to  be  bound  to  our  Sovereign  Lady  the  Queon  on 
pain  of  imprisonment,  in  case  she  shall  make  default 
in  the  following  condition." 

Tlie  condition  of  this  recognizance  is  such  that  if  the  said 
A.  D.,  the  wife  of  the  said  T.D.,  do  and  shall  person- 
ally appear  at  the  next  general  Gaol  Delivery,  &c., 
[9ame  a$  Form  above  given,  only  using  the  singular 
number  throughout.] 

When  Husband  and  Wife. — If  the  husband  and 

wife  are  both  present,  the  Coroner  binds  them  over 

in  one  recognizance — the  husband  in  a  penalty, 

-and  the  wife  "  on  pain  of  imprisonment :" — 

Recognizance  by  Husband  and  Wife. 

Conntr  of             )  Be  it  remembered  that  T.D.  of  the  Town- 
It)  wit :         J  ship  of ,  in  the  County  of , 

yeoman^  and  A.  D.,  his  wife,  severally  acknowledged 
themselves  to  be  bound  by  recognizance  to  our  Sover- 
•i^Q  Lady  the  Queen ,  as  follow^s,  that  is  to  say, — the 
BaidT.D.  in  the  sum  of  Two  Hundred  Pounds  of  lawful 
money  of  the  Province  of  Canada,  to  be  levied  on  his 
goods  and  chattels,  lands  and  tenementtt,  and  the  said 
A.D.,  hia  wife,on  pain  of  imprisonment  in  case  default 
■hall  be  made  in  tne  condition  following : — 
TIm  oonditioa  of  this  recognizance  is  such,  that  if  the  said 
A.D.y  the  wife  of  the  said  T.  D.,  do  and  shall  person- 
ally appear  at  the  next  general  ^aol  Delivery,  &c., 
[nearly  same  as  general  Form.} 

This  form  will  answer,  also,  where  the  witness 
is  under  age  and  the  father  becomes  surety,  and 
where  the  master  is  surety  for  the  appearance  of 
the  apprentice  who  is  under  age. 

CIOSING   THE    PROCEEDINGS. 

The  Inquisition  being  drawn  up  and  signed,  the 
witnesses  bound  over  to  appear  at  the  next  ensuing 
Court  q{  Oyer  and  Terminer,  and  the  party  charged 
committed  to  gaol,  the  Coroner's  duties  in  relation 


to  the  Inquest  are  at  an  end,  and  he  directs  tho 
Constable  to  make  proclamation  as  follows : — 

"  You  good  men  of  this  Township  who  have  been  empan" 
el  led  and  sworn  of  the  Jury  to  enquire  for  our  Sovereign 
Lady  the  Queen,  touching  the  death  of  H.H.,  and  who 
have  returned  your  verdict,  may  depart  hence  and 
take  your  ease. — Goo  Save  the  Queen." 

As  directed  by  the  4  &  5  Vic,  eh.  24,  sec.  4,  the 
Coroner  shall  certify  and  subscribe  the  evidence 
and  recognizances,  and  also  the  Inquisition,  and 
deliver  tlie  same  to  the  proper  officer  of  the  Court, 
but  tho  course  usually  pursued  is  to  forward  them 
to  the  Clerk  of  the  Peace;  and  when  ulterior  pro- 
ceed in  £[s  are  to  be  taken,  they  are  handed  over  by 
that  olficer  to  the  Crown  Counsel  at  the  opening  of 
the  Assizes. 

CERTIFTINCJ  WHEN  REQUIRED. 

When  the  -Coroner  has  committed  the  party 
charged  with  the  offence  to  gaol,  and  it  is  sought 
to  bail  him  out,  he  is  liable,  at  any  time  before 
trial,  to  be  called  upon  to  furnish  certified  copies 
of  the  information,  examination,  evidence,  inqui- 
sition, and  warrant  of  commitment.  By  the  6th 
section  of  the  4  &  5  Vic,  chap.  24,  it  is  enacted 
that : — 

y. — When  andjso  often  as  any  person  shall  be  committed  for 
trial  hy  any  Justice  or  Justices^  or  Coroner,  as  aforesaid,  it 
shall  and  may  he  lawful  for  such  prisoner,  his  counsel,  attor- 
ney, or  a^^cnt,  to  notify  the  said  committing  Justice  or  Jus- 
tices, or  Coroner,  that  he  will  so  soon  as  counsel  can  beheard^ 
move  Her  Majesty's  Court  of  Superior  Jurisdiction  for  that 
part  of  the  Province  in  which  such  person  stands  committed, 
or  one  of  the  Judges  thereof,  for-an  order  to  the  Justices  of  the 
Peace,  or  Coroner  for  the  District  where  such  prisoner  shall 
bo  confined,  to  admit  such  prisoner  to  bail,  whereupon  it  shall 
be  the  duty  of  such  committing;  Justice  or  Justices,  or  Coro- 
ner, with  all  convenient  expedition,  to  transmit  to  the  office  of 
the  Cleik  of  the  Crown,  close  under  the  Hand  and  Seal  of  one 
of  them,  a  certified  copy  of  all  informations,  examinations, 
and  other  evidences,  touching  the  offence  wherewith  such 
prisoner  shall  be  charged,  together  with  a  copy  of  the  warrant 
of  commitment  and  inquest,  if  any  such  there  be,  and  that 
the  packet  containing  tne  same  shall  be  handed  to  the  person 
applying  therefor,  in  order  to  such  transmission,  and  it  shall  be 
certified  on  the  outside  thereof  to  contain  the  information 
touching  the  case  in  question. 

(to  bs  coif  Tint  ED.) 
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gxneral  law. 
Francis  v.  Baown  st  al. 

Attaekijig  creditor  in  IHvUUm  Court—Rights  of^  at  agaiiut  etktr  tniiian. 

Goods  in  the  hands  of  a  Division  Court  clerk  under  an  attachment,  are  not  pro- 
tected againit  an  execution  issuing  from  a  superior  court  before  the  attacoing 
creditor  has  obtained  his  judgment. 

The  sheriflf,  therefore,  is  justified  in  seizing  such  goods;  bat,  fwore,  if  the 
seizure  were  illegal,  Mrhether  an  action  on  the  case  would  lie  at  the  suit  qf  lAt 
attaching  ertditor  against  the  sheiiflfand  the  plaintiflTin  the  execution. 

[U  i;.C.Q.B.Rep.66&] 

This  was  admitted  to  be  an  action  of  a  novel  nature,  for 
which  no  authority  could  be  found. 

The  plaintiff,  on  the  21st  of  October,  had  sued  out  an 
attachment  against  one  Hutton^  an  absconding  debtor  from 
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one  of  tho  United  Counties  of  Norlhnmberland  and  Durham, 
•nd  soon  afterwards  obtained  judgment  and  execution  in  the 
manner  pointed  out  by  the  statute  13  &  14  Vic.  ch.  53.  His 
goods  had  been  seized  under  the  writ  of  attachment,  and 

E laced  in  the  char^  of  the  clerk  of  the  Division  Court ;  and 
sfore  he  had  obtamed'his  judgment  in  the  Division  Court, 
and  while  Hutton's  goods  were  thus  in  the  custody  of  the 
law,  two  of  the  defendants  in  this  action,  Brown  and  Harty, 
who  had  obtained  a  judgment  in  the  Court  of  Queen's  Bench 
against  Hutton,  sued  out  a  writ  of  Fi,  Fa.  agfaiust  his  froods, 
and  placeil  it  in  the  hands  of  the  other  defendant,  Ruttan,  the 
aheriff  of  the  said  counties ;  and  the  plaintiff  averred  that 
the  three  defendants,  well  knowing  the  said  goods  of  Hutton 
to  be  in  the  custody  of  the  law  under  the  said  attachment, 
and  that  they  were  insufficient  to  satisfy  this  plaintiiPs  debt, 
and  wrongfully  intending  to  injure  this  plaintiff,  wrongfully, 
unjustly,  and  injuriously  caused  the  said  goods  to  be  seized 
and  taken  under  colour  of  the  said  writ  of  Fi.  Fa,  out  of  the 
custody  of  the  clerk  of  the  Division  Court,  and  to  be  sold 
under  said  writ  of  Fi.  Fa.y  by  means  whereof  the  plaintiff 
has  been  dm)rived  of  all  the  benefit  and  advantage  of  his 
judgment  and  execution  in  the  said  Division  Court,  and  the 
same  remains  wholly  unsatisfied. 

The  defendants  demurred  to  the  declaration.  The  causes 
of  demurrer,  and  the  statutes  bearing  upon  the  question,  ap- 
pear in  the  jud;gment8. 

Richurdt  for  the  demurrer.     Eccles  contra. 


Robinson,  C  J.,  delivered  tho  judgment  of  the  court. 

The  first  question  is — whether,  if  the  goods  were  illegally 
taken  by  the  sherifi'  under  the  circumstances,  this  kind  of 
action  could  be  maintained  at  the  suit  of  the  plaintiff  in  the 
attachment,  for  the  consequential  damage  arising  to  him  from 
his  being  deprived  of  the  means  of  obtaining  satisfaction  of 
his  judgment. 

This  plaintiff,  it  seems,  could  have  no  other  remedy  against 
the  defendants ;  for  the  goods  not  being  hi-*,  nor  in  his  cus- 
tody, he  had  not  even  a  special  property  in  them,  and  so 
ooaid  not  have  maintained  trespass, —though  I  do  not  see 
why  the  clerk  of  the  Division  Court  might  not  have  brought 
■nch  an  action,  as  having  a  special  property.     Yet  though 
this  plaintiff  could  not  bring  trespass  against  tnese  defendants, 
it  was  admitted  in  the  argument  that  no  instance  had  been 
found  of  a  special  action  on  the  case  having  been  brought, 
either  i:i  England  or  here,   under  similar  circumstances, 
though  there  must  have  been  frequently  the  same  grounds 
for  such  an  action.  Whenever,  for  instance,  several  persons 
have  separate  executions  against  the  ^oods  of  the  same  debtor, 
and  one  who  Ib  not  entitled  to  priority  procures  the  sherifi' 
neyertheless  to  seize  aud  sell  for  nis  benefit,  the  others,  whose 
writs  have  been  improperly  postponed,  would  have  the  same 
grounds  for  an  action  on  the  case  against  the  sheriff  and  the 
plaintiff,  whose  writ  had  been  executed,  as  the  plaintiff  has 
m  this  case.    Still,  though  no  precedent  for  sucn  an  action 
has  been  found,  I  am  not  prepared  to  say  it  would  not  lie ;  for 
though  the  clerk  from  whom  the  goods  were  taken  might  sue 
in  trespass,  vet  the  parties  who  really  sustain  the  injury  can- 
not compel  him  to  sue ;   and  if  he  should  sue  and  recover 
damages,  they  would  have  a  remedy  again©t  him,  which 
would  be  a  circuitous  mode  of  obtaining  redress.     I  do  not 
at  J^sent  see  why,  if  the  seizure  in  this  case  was  illegal,  the 
plaintiff,  who  is  the  person  really  injured,  might  not  support 
•uoh  an  action  as  the  present  for  the  consequential  damage, 
unless  it  be  that  an  action  of  this  nature  on  the  case  will  not, 
as  a  general  principle,  lie  against  a  person  who  has  merely 
been  asserting  his  own  supposed  claim,  any  more  than  it 
will  lie  against  a  person  tor  harassing  another  by  a  non- 
bailable  action  which  turns  out  to  be  groundless. 

It  is,  however,  my  opinion  that  the  defendants  are  entitled 
to  our  jnd^ent  on  the  main  ground — that  the  goods  were 
tmH^  laiMd  by  the  sheriff,  being  at  the  time  subject  to  the 
#*t.  Jra.  fwm  this  court,  which  was  placed  in^  the  bands 


before  judgment  had  been  recovered  in  the  Division  Court  on 
the  attachment  suit ;    thougrh  it  would  have  been  more  satis- 
factory  if  the  statute  which  gives  the  attachment  from  the 
Division  Court  had  contained  a  clear  provision  on  that  point 
In  the  first  Absconding  Debtors'  Act,  2  Wm,  IV.,  ch.  5,  there 
13  nothing  which  would  expressly  allow  an  execution  creditor 
who  had  obtained  judgment  on  a  suit  commenced  in  the  ordi- 
nary nri  aimer  to  obtain  satisfaction  by  levying  upon  ijoods  of 
the  debtor  thai  had  been  attached  under  that  Act  at  the  suit  of 
some  other  creditor.     The  jreneral  terms  of  the  Act  would  lead 
us  to  suppose  that  the  Legislature  contemplated  the  goods  after 
attachment  continuinfr  m  the  hands  of  the  sheriff  until  the 
attaching  creditor  could  obtain  judgment  and  execution,  vet 
the  operation  of  tliat  system  would  be  so  unjust,  as  regarda 
creditors  who  had  served  their  process  and  were  proceedinff 
in  the  ordmary  course,  that  the  Legislature,  by  their  Act  passed 
h  ee  years  afterwards,  6  Wm.  IV.,  ch.  5,  sec.  4,  declared 
mat  they  had  no  such  intention,  rnd  expressly  enacted  that 
the  creditor  who  should  obtain  judgment  after  service  of  pro- 
cess, and  sue  out  execution  before  the  attaching  creditor  has 
obtained  his  execution,  *<  shall  be  allowed  the  full  advantage 
ot  his  legal  priority  in  the  same  manner  as  if  the  estate  had 
not  been  attached  and  were  remaining  in  the  possession  of 
the  debtor.'* 


.  It  18  true  that  the  statute  13  &  14  Vic,  ch.  63,  sees.  64  to  71 
inciusiv-e,  and  sec.  102,  contains  no  such  enactment,  but 
much  of  the  goods  remaining  in  the  hands  of  the  clerk  of  the 
court  until  the  attachintr  creditor  could  obtain  execution 
otiii,  on  the  other  hand,  there  is  no  express  enactment  that 
a  plaintiff  who  has  obtained  his  prior  judgment  and  execution 
in  the  ordinary  way  shall  lose  his  priority;  and  the  formor 
statute,  5  Wm  IV.,  ch.  5,  sec.  4,  Ling^cfeclaratoJ^  i^an 
expression  of  the  intention  of  the  Legislature  that  under  such 
circumstances  the  advantage  of  priority  should  not  be  lost. 

And  there  is  also  this  strong  circumstance  to  be  considered 
—that  under  this  late  Act,  13  &  14  Vic,  ch.  53,  attachments 
may  be  taken  out  from  the  Division  Court  under  circumstances 
and  on  grounds  which  would  not  allow  a  creditor  haviu'r  & 
large  demand  to  sue  out  an  attachment  from  any  of  the  courts 
of  record  ;  so  that  he  would  be  helpless,  and  must  allow  the 
whole  advantage  to  rest  with  the  suitors  in  the  Division  Court 
Ihe  Legislature  never  could  have  intended  this;  the  remedy 
of  suitors  obtaining  judgment  in  the  superior  courts  could  not 
be  so  defeated  wiiliout  express  provision  to  that  effect :  and  I 
therefore  think  tha  theseizure  hy  the  sheriff  was  in  this*  case 
legal,  and  that  the  defendants  are  on  that  ground  entitled  to 
judgment  on  this  demurrer. 

Draper,  J.— The  first  attachment  law  (2  Wm.  IV.,  ch  6  ^ 
confined  the  remedy  to  the  Court  of  Queen's  Bench  and  the 
District  Court,  for  an  obvious  reason.  The  object  of  the  writ 
was  to  compel  the  absconding  or  concealed  debtor  to  appear 
and  give  bad  to  the  action  ;  and  this  being  done  (see  8eo?2> 
no  further  proceedmg  on  the  writ  itself  was  had.  If  bail  to 
the  action  was  not  put  in,  a  bond  might  be  given  (see  3)  hav- 
ing  the  same  effect  m  entitling  the  debtor  to  the  restoration 
ot  his  effects.  This  remedy  was,  therefore,  properly  confined 
to  the  courts  which  had  the  power  of  issuing  process  acaSrist 
the  person;  and  the  surrender  of  the  debtor  on  judfiment 
being  obtained  would,  of  course,  relieve  the  special  bafl,  and 
would  also  relieve  the  obligor,  who  gave  a  bond  under  sec.  3. 

This  Act  was  amended  by  the  6  Wm.  IV.,  c  6,  which  fsec 
4,)  enacted  that  the  plaintiff,  in  any  suit  begun  by  theprocesi 
therein  bemg  served  upon  the  alleged  absconding  or  con- 
cealed  debtor,  before  the  suing  out  an  attachment  against  his 
estate,  might  continue  his  suit  to  judgment;  and  m  case  of 
his  obtaining  execution  before  any  attaching  creditor,  he  was 
allowed  not  merely  the  full  benefit  of  his  legal  priorty,  bSt 
he  was  entitled  to  any  advantage  to  be  derived  from  the  bond 
<if  there  were  one)  taken  under  sec.  3  of  the  first  Act-^  pro- 
vision in  his  faror  gnmg  beyond  what  might  have  been  looked 
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The  principle  on  which  those  Acts  were  founded — viz.,  to 
eotnpel  appearance  and  special  bail,  or  its  equivalent,  by  the 
bona  referred  to,  and  not  to  hold  the  properly  attached  if 
this  end  was  attained — was  either  entirely  overlooked  or 
designedly  departed  from  when  the  rip^ht  to  attach  was  ex- 
tended to  the  division  court*,  which  have  no  power  of  icssuin^r 
process  to  hold  to  bail.  The  first  act  for  this  purpose  was 
the  12th  Vic.,t5h.  69  repealed  by,  but  its  provisions  incorpor- 
ated into,  the  13th  &  14th  Vic,  ch.  53,  under  which  statute 
the  question  arises,  \^hich  is  now  for  our  decision — wheLher 
goods  attached  under  a  warrant,  authorized  thereby,  are  pro- 
tected from  an  executioYi  issuin^r  out  of  any  of  the  superior 
courts,  on  a  judgment  obtained  in  an  action  commenced,  or 
even  carried  to  jud^nlent,  before  the  issuinfc  of  such  w^arrant 
of  attachment,  sucn  goods  bein^  in  the  custody  of  the  clerk 
of  the  division  court  when  the  sheriA  receives  the  writ  and 
levies  on  them. 

In  order  to  a  clear  Understanding  of  the  question,  the  diHler- 
ence  between  the  proceedings  authorised  in  the  superior 
courts  and  in  the  division  court  should  be  borne  in  miud.  In 
the  former  there  must  be  a  judge's  order  ;  in  order  to  obtain 
the  warrant  of  attachment,  and  to  procure  this  the  creditor, 
his  servant  or  agent,  must  first  swear  to  the  debt  amountin^r 
to  £5  or  upwards,  and  further,  to  the  belief  that  the  debtor 
hath  left  Lpper  Canada,  or  is  concealed  therein,  with  intent 
and  design  to  defraud  such  creditor,  and  jother  creditors  (if 
any  there  be)  of  their  just  dues,  or  to  avoid  being  arrested,  or 
served  with  process ;  which  departure  or  concealment  shall 
also  be  proved  by  the  affidavit  of  at  lea^t  two  credible  wit- 
nesses. When  the  sheriff  receives  such  a  writ,  he  musl 
publish  notice  of  it  in  the  Gazette*  &c.,  and  at  any  time 
within  three  calendar  months  after  the  first  public^itiou  the 
debtor  may  get  back  all  his  property  which  has  been  seized 
by  the  sheriff,  on  giving  a  bond  to  the  creditor  suing  out  the 
attachment,  with  sufficient  sureties  in  double  the  amount 
claimed,  conditioned  that  the  creditor  shall  not  depart  from 
Upper  Canada  without  satisfying  such  claim,  if  juiigiirent  be 
recovered  against  him  ;  or  that  the  obligors  will  render  such 
debtors  to  the  custody  of  the  sheriff  to  whom  the  attachment 
wasdirectedy  or  that  they  will  pay  the  creditor's  claim,  or 
the  value  of  the  property  seized  under  the  attachment.  The 
property  attachea  is  only  held  on  default  of  the  debtor's  giving 
such  bond,  and  even  it  held^  a  creditoi,  having  commoccpd 
a  siAt  in  the  ordinary  manner,  and  served  his  writ  before  the 
warrant  of  attachment  is  sued  out,  has  his  legal  priority  pre- 
served him  :  and  if  the  debtor  fails  to  appear  ancl  procure  his 
property  to  be  restored  to  him,  so  that  tiie  creditor  gels  judu- 
ment  against  him  by  default,  such  creditor  must  prove  his 
demand  as  if  a  plea  denying  it  had  been  put  in  ;  and  alter 
verdict  and  judgment  he  cannot  get  execution  without  giving 
a  boird  with  two  sureties  in  double  the  sum  lO  be  levied, 
conditioned,  if  the  debtor,  within  the  time  and  in  manner 
allowed  by  the  Act  (one  year  afttjr  judgment)  shall  succeed 
in  reversing  the  creditor's  recovery,  to  restore  the  amount 
levied  with  inteiest,  and  any  further  damage  occasioned  by 
the  seizure  and  sale  of  the  alleged  debtor's  property. 

In  the  division  courts,  if  a  person,  owing  any  sum  not 
exceeding  £25,  nor  less  than  20s.,  on  debt  or  contract,  or  on 
any  iudgroent,  first  shall  abscond  from  Canada^  leaving  per* 
sonal  property  liable  to  seizure  under  execution  for  debt  in 
any  county  in  Upper  Canada,  (which  words  would  include 
bank  stocky  or  shares  in  the  capital  stock  of  other  incorporated 
oompanies:  vide  2  W.  IV.,  ch.  6.,  and  12  Vic.  ch.  23;;  or, 
sacmui^y,  shall  attempt  to  remove  his  personal  property  of 
tha  description  just  mentioned^  either  otU  of  Upper  Canada, 
a  from  one  county  to  another  thereiii,  or  from  Upper  to  Lower 
Canada  (which  would  be  ont  of  Upper  Canaaa) ;  or,  Ukirdly, 
■hall  kecnp  concealed  in  any  county  in  Upper  Canada  to  avoid 
flsrrice  ol  procass— then  any  creditor^  his  servant  or  age  t, 
may  i^Iy  to  the  clerk  of  any  division  court  of  the  county 
whin^n  the  debtor  was  last  domiciled  or  where  the  debt  was 
•enineted,  or  to  the  judge  of  the  county  court  therein  (what 


does  "  therein*^  refer  to  ?  I  suppose  "  wAeretn"  which  pre- 
cedes, must  guide  us  to  the  sense)  or  to  any  justice  of  the 
peace  in  any  county  of  Upper  Canada,  and  upon  making  or 
producing  an  affidavit  of  the  amount  of  the  deU  claimed  and 
that  the  deponert  hath  go-d  reason  to  believe  and  verily  doth 
believe,  that  the  debtor  hath  absconded  from  the  province, 
and  hath  left  personal  property  liable  to  seizure  under  exe- 
cution for  debt  within  the  county  of  —  ;  or  that  the  debtor 
is  about  to  abscond  from  this  province,  or  to  leave  the  county 
of  *■  ',  with  intent  and  design  to  defraud  the  creditor  of  the 
said  debt,  taking  away  personal  estate  liable  to  seizure  under 
execution  for  debt ;  or  tnat  the  debtor  is  concealed  within  the 

county  of  to  avoid  being  served  with   process,  with 

intent  and  design  to  defraud  the  creditor  of  his  said  debt ; 
and  negativing  any  vexatious  or  malicious  motive — there- 
upon such  clerk,  judge,  or  justice,  may  issue  a  warrant 
to  a  bailitf  of  the  couit  or  constable  of  the  county,  com- 
manding him  to  attach,  &c.,  all  the  personal  estate  or  efiects 
of  such  debtor,  of  what  n<iture  ana  kind  soever,  liaWe  to 
seizure  under  execution  for  debt  within  such  county,  era  puffi- 
cient  portion  to  secure  the  debt  with  costs,  under  which  tha 
bailitl  or  constable  is  to  seize.  Proceedings  in  any  case  com- 
menced by  attachment  may  be  conducted  to  judgment  and 
execution  in  the  division  court  of  ttio  division  within  which 
the  attachment  is  issued.  When  proceeding  are  commenced 
before  ihe  issuing  of  an  attachment,  they  may  be  continued 
to  jud^jnient  and  exe«ution  in  the  division  court  where  com- 
menced ;  and  the  property  $ei zed  upon  any  such  attachment 
shall  be  liable  to  seizure  and  sale  under  the  ♦•xccution  to  be 
issued  on  such  judgment ;  or  the  proceeds,  if  the  property  be 
sokl  as  perishable,  shall  be  applied  in  satisfaction  of  such 
judgment.  This  latter  provision,  though  not  very  distinctly 
expre8se<i,  means,  1  presume,  that  if  a  creditor  commences  a 
suit  in  the  division  court,  and  alterwards  ob  ains  an  attach- 
ment, the  suit  may  go  on,  and  the  property  seized  shall  be 
appropriated  in  satl^tactioll  of  the  judgment  when  obtained. 
A  provision  '\s  made  for  the  distribution  of  the  property 
attached,  in  case  there  are  several  attiiching  creditors,  accord-' 
ing  to  the  letter  of  which  only  that  class  of  creditors  can  share 
in  the  distribution.  All  property  seized  under  any  attachment 
is  to  be  forthwith  handeil  over  to  the  clerk  o(  the  division 
court  of  the  division  within  which  the  attachment  issued.  If 
the  debtor,  or  any  person  on  Ins  l»ehalf,  shall,  before  the 
recovery  of  judgment,  tender  to  ihe  attaching  creditor  a  bond^ 
witn  sufficient  sureties,  in  double  the  amount  claimed,  con- 
ditioned that  the  debtor  shall,  il  judgment  be  given  for  the 
claim,  pay  it,  or  the  val:;e  of  the  properly  attached,  to  the 
credit'  rs,  ot  produce  such  property,  whenever  thereto  requi-* 
red,  to  satisfy  the  judgment,  then  the  propeity  attached  shall 
be  r.  stored.  If  within  one  mouth  after  seizu  e  the  debtor,  or 
some  one  for  him,  do  not  appearand  give  such  bond,  then  the 
c  I  editor  getting  jutigment  may  is^ue  execution  imnudiaiely, 
and  the  property  alt  ched,  or  enough  theieof,  may  be  sold  to 
satisfy  it,  or  enough  of  the  proceeiis  may  be  so  applied  if  the 
ptoperty  has  been  soKl  as  perishable. 

It  is  plain  that,  so  far  as  the  letter  of  the  statute  is  con- 
cerned, the  attaching  cr*  ditor  is  placed  in  a  more  fatorabla 
position  under  the  Division  Court  Act,  than  if  his  attachment 
is  sued  out  of  any  court  of  record.  When  once  he  can  get  his 
judgment  and  execution,  his  satisfaction  is  immediate,  if  the 
property  attached  will  produce  enough ;  -and  hs  recovery  is 
tinai,  though  the  debtor  did  not  appear  and  defend,  no  period 
being  allowed  within  which  the  judgment  may  be  revised  on 
a  rehearing  of  the  case ;  and  if  pr.  perty  is  actually  attached 
and  delivered  to  the  clerk  of  the  division  court,  no  creditors 
but  such  as  take  out  attachment  in  the  division  court  can 
come  for  a  ratable  satisfaction  of  their  claims.  And  while  tha 
creditor  who  commences  a  suit  in  a  division  court  is  allowed 
to  issue  an  attachm^  nt  in  aid  of  hie  suit,  and  has  the  advantage 
thereby  secured  to  him  of  ensaiine  satisfaoiiony  no  allnskmis 
made  to  the  probability  of  a  ore<utor  having  commenced  a 
suit  or  recovered  a  judgment  in  the  county  court,  or  inotieef 
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the  superior  courts,  against  the  debtor,  althougli  an  attach- 
ment may  issue  in  the  division  court,  according  to  the  enacting 
clause  of  the  statute,  when  the  debtor  is  only  removing  his 
personal  property  from  one  county  to  another  in  Upper 
Canada.  And  again,  the  debtor"  whose  property  is  attached 
can  only  get  it  restored  upon  condition,  among  other  a]t**rna- 
tires,  of  producing  that  eelf  same  propeity,  if  required,  to 
satisfy  the  attaching  creditor's  execution. 

This  marked  difference  between  the  object  and  the  proceed- 
ings under  the  Acts  for  issuinc:  attachments  in  suits  brought 
in  courts  of  record,  and  the  division  tourls  ;  the  striking  dis- 
tinction b»'tween  attaching  properly  with  the  primary  object 
of  compelling  the  debtor  to  submit  his  person  to  the  juri»dic- 
♦ion  of  the  court,  and  attaching  it  in  order  to  subject  it  to 
execution  as  fast  as  judgment  can  be  obtained  in  a  court  of 
summary  jurisdiction  ;  the  absence  of  a  provision  in  2  VVm. 
IV,  ch.  6,  to  protect  plaintiffs  m  pending  suits,  followed  by 
the  enactments  in  5  Wm.  IV.,  ch.  5,  supplying  such  euact- 
ment^  in  a  declaratoiy  form ;  the  regulation  of  the  eonfiicling 
rights  of  creditors  who  sue  out  attachments  in  the  division 
courts,  while  an  entire  si  ence  is  obseived  as  to  creditois  hav- 
ing demands  too  large  to  be  within  the  jurisdiction  of  the 
xlivision  courts,  coupled  with  the  prohibition  on  plaintiffs  to 
split  their  demaods  with  a  view  of  obtaining  attachments 
from  the  inferior  tribunals,  have  (taken  together)  led  mo  to 
^liik  that  had  the  Legislatuie  intended  by  this  staluie  to 
interfere  w^th  and  supercede  the  remedies  of  creditors  suing 
in  the  superior  courts  of  record,  or  with  the  execution  of 
process  against  the  goods  of  their  debtor  against  whom  they 
nave  recovered  judgment,  they  would  have  been  careful  to 
express  that  intention.  I  cannot  presume  that  the  Legislatu  re 
intended  to  render  nugatory  the  slower  and  more  expensive 
proceedings  in  the  superior  courts,  by  the  mere  issue  of  a 
.writ  of  attachment  in  a  division  court,  or  to  deprive  a  creditor 
to  a  large  amount  of  the  power  of  recovering  anything  unless 
his  debtor  has  lands,  until  creditors  for  sums  not  excee  .ing 
£25,  who  have  not  commenced  their  suito  till  after  he  had 
proceeded  a  long  way  with  his,  are  satisfied.  My  opinion  is, 
that  it  was  intended  to  interpcse  no  obstacle  m  the  way  of  a 
creditor  using  the  lemedies  given  in  courts  of  record.  If,  by 
the  quicker  proceeding  in  the  division  court,  a  creditor  could 
/Obtain  the  first  judgment  arid  execution,  he  would  thereby 
gain  the  prior  satisfaitioi^,  and  he  might,  under  fitting  circum- 
stances, obtain  the  aid  of  an  attachment  to  secure  the  property 
not  being  eloigned  or  wasted  by  the  debtor  or  others.  But  if 
an  execution  from  the  superior  court  issues  before  he  can 
obtain  one,  then  I  think  the  attachment  in  the  court  below 
will  not,  and  in  the  absence  of  express  provision  to  that  etfect 
/Ought  not  to  deprive  him  of  his  legal  priority  ot  execution. 

Burns,  J. — I  entertain  no  doubt  the  plaintiff  cannot  sustain 
4he  present  action,  If  he  could,  it  must  be  on  the  principle 
that  when  an  attachment  has  issued  against  the  effects  of  an 
absconding  debtor,  according  to  the  provisions  of  and  under 
the  Division  Court  Act,  the  goods  thereby  seized  become 
liable  to  the  attaching  creditor,  to  the  exclusion  of  other  cre- 
ditors who  by  suits  have  obtained  executions  beibre  the 
attaching  creditor  could  obtain  a  judgment  and  execution.* 
There  is  no  expression  of  words  iu  the  Act  of  Parliament 
indicating  that  it  was  the  will  of  the  Legislature  that  the 
attaching  creditor  should  have  so  much  ad  vantage  over  the 
non-attaching  creditor ;  but  the  affirmative  of  the  pro[>osition 
.depends  upon  the  effect  of  the  provisions  respecting  the  duty 
of  the  bailid^aud  then  of  the  clerk  who  is  made  the  depositee 
of  the  goods.  The  clerk  is  directed  to  take  the  property  into 
bis  charge  and  Iteeping,  and  the  same  property  is  further 
declared  to  be  liable  to  seizure  and  sale  under  the  execution 
upon  such  judgment  as  the  attaching  creditor  may  obtain. 
In  this  general  provision  the  Legislature  must  not  be  under- 
stood as  dealing  with  the  rights  of  parties  other  than  the  debtor 
and  the  attaching  creditor.  As  between  them  the  goods 
should  be  placed  in  the  clerk's  hands,  and  as  between  t?Lem 
fii%  goods  should  be  held  liable  to  any  execution  that  the 


creditor  might  obtain.  In  that  sense  the  goods  would  'he 
under  the  custody  ot  the  law  in  case  the  debtor  did  not  avail 
himself  of  the  provisions  for  obtaining  a  return  of  them  upon 
giving  security.  If  the  debtor  had  obtained  a  return  of  the 
goods,  there  can,  I  think,  bo  no  question  that  in  his  hands 
they  would  be  liable  to  be  seized  upon  any  execution  which 
another  creditor  in  the  meantime  should  obtain,  and  if  so  it 
could  not  be  prt^e  ded  that  in  order  to  defeat  the  execution 
the  goods  were  in  the  custody  of  the  law.  They  are  no  more 
in  the  custody  of  the  law  because  they  happen  to  be  deposited 
with  the  clerK,  as  respects  other  creditors,  than  if  delivered 
bfick  to  the  debtor  upon  security.  The  propeity  and  the  right 
of  property  is  not  c  hanged  in  any  way  by  seizure  upon  attach 
ment,  but  it  is  necessary  that  the  attaching  creditor  should 
obtain  an  execution  before  the  goods  can  be  disposed  of. 

There  are  three  classes  of  cases  in  which  attachment  may 
be  issued  :  First — Where  persons  have  absconded,  leaving 
personal  property  liable  to  seizure  under  execution  for  debt. 
Secondly — ^Vhere  persons  attempt  to  remove  properly  liable 
to  sci/uie  as  before,  out  of  Upper  Canada,  or  from  one  county 
to  another  therein,  or  from  upper  to  Lower  Cunaila.  And 
thirdly — Where  persons  keep  concealed  in  any  county  of 
Upper  Canada  to  avoid  service  of  process.  The  first  and  third 
clafc^s  contemplate  proceedings  in  rem  to  compel  appearance 
within  a  month,  and  if  no  appearance  then  tne  proceedings 
of  the  suit  go  on  ;  but  the  second  class  requires  proceedings 
in  personam,  notwithstanding  the  attachment.  It  is  consistent 
A'lth  both  positions  to  hold  the  warrant  of  attachment  to  be 
process  merely  for  the  benefit  of  compelling  a  defence  to  a 
suit,  and  as  between  the  debtor  and  attaching  creditor  pro- 
perty seized  under  it  to  be  the  means  of  securing  it  to  answer 
any  judgment  that  may  be  obtained,  leaving  the  rights  of  all 
other  parties  undisturlied.  It  would  be  inconsistent  with  the 
proceedings  of  all  other  courts,  and  also  inconsistent  with  the 
proceedings  of  suits  in  the  division  courts,  as  far  as  many 
plaintiffs  might  be  concerned,  to  hold  that  in  cases  of  attach- 
ments against  ^oods  there  should  be  proceedings  inptrsonamp 
and  still  be  a  lien  on  the  goods,  by  reason  of  the  attachment, 
to  the  exclusion  of  all  others. 

An  attaching  creditor  must  proceed  to  judgment  and  execu- 
tion, and  if  there  be  more  than  one  attaching  creditor,  then 
they  are  specially  provided  for  ;  but  in  the  case  of  an  attach- 
ing creditor  and  a  non -attaching  creditor,  as  both  must  pro- 
ceed to  judgment  and  execution,  I  apprehend  the  rule  qui 
prior  est  in  tempore,  potior  est  injure,  as  respects  the  exe- 
cution, must  prevail,  and  no  lien  or  priority  is  gained  merely 
by  means  of  an  attachment. 

Judgment  for  defendant  on  demurrer. 


Ferris  v.  Fox. 

Division  Court*— Suits  by  wfant*  tft — 13  ^  14  Vie.  ch.  63,  »iet.  S3,  S7. 

The  27th  clause  of  13  &  14  Vic.  ch.  63,  does  not  restrict  infants  from  suing  in  tha 
Division  Courts  for  anything  but  wage»,  but  wa<!  intended  only  to  enable  them 
to  recover  for  ibeii  ca-u  laboui,  contnu-y  to  the  principh's  of  the  common  law. 

[11  U.  C.  Q.  B.  Rep.  613.] 

This  was  an  action  brought  in  the  Division  Court  of  the 
county  of  Middlesex,  upon  a  claim  for  board  and  lodging  of  a 
thjrd  person,  and  for  goods  sold  and  delivered. 

The  plaintiff,  it  seemed,  was  a  young  woman,  about  seven- 
teen years  of  age.  The  defendant  was  her  stepfather,  and 
she  sued  him  tor  board  furnished  to  his  wife,  the  plaintiff's 
mother,  and  for  some  articles  of  dress  supplied  to  her  during 
the  defendant's  absence  from  home. 

At  the  trial,  it  was  objected  that  the  plaintiff,  being  a  minor^ 
could  not  sustain  an  action  upon  a  claim  of  this  kind,  for  that 
there  was  but  one  case  in  which  an  infant  could  recover  as 
plaintiff  in  the  Division  Court,  and  that  was  under  a  special 
provision  made  m  the  Statute  13  &  14  Vic.  ch.  53,  sec.  27 : — 
« that  it  shall  be  lawful  for  any  one  under  the  age  of  21  years 
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to  piOBeoute  any  suit  in  any  Division  Court,  under  this  Act, 
for  any  sum  of  money  not  exceeding  £25,  which  may  be  duo 
to  him  or  her  for  wages,  in  the  same  manner  as  if  he  or  she 
Were  of  full  age."  The  learned  judge  however  p:ave  judij- 
ment  for  the  plaintiff  to  recover  £10,  no  part  of  that  sum  Wiwii 
a  demand  for  wages.  This  judgment  was  given  in  November 
last. 

Wilson.  Q.C  ,  moved  for  a  prohibition,  on  the  jrround  that 
it  was  not  competent  to  the  Division  Court  to  entertain  a  suit 
brought  by  an  infant  upon  any  demand  except  for  wagos. 

Cur.  adi\  mdt, 
Robinson,  C.J.,  delivered  the  judgment  of  the  court. 

These  courts  have  by  the  23rd  clause  of  the  Act  jurisdiction 
**  to  hold  plea  of  all  claims  and  demands  whatsoever,  for  or 
a^;ain8t  any  person  or  persons,  bodies  corporate  or  otherwise, 
oi  debt^  account,  or  breach  of  contract  or  covenant,  or  money 
demand,  whether  payable  in  money  or  otherwise,  where  the 
amount  or  balance  claimed  shall  not  exceed  the  sum  of 
twenty-fiye  pounds." 

We  do  not  in  this  case  grant  the  application.  The  27th 
claune  of  the  Division  Court  Act  does  not  appear  to  us  to  be 
by  any  means  intended  as  a  restriction  upon  the  right  of 
infants  to  sue  in  the  Division  Courts,  but  rather  the  contrary — 
the  object  being  to  enable  an  infant  to  sue  for  his  labour,  cun- 
Iniry  to  the  principle  of  the  common  law,  ^vhicli  would  give 
his  earnings  to  his  father.  The  clause  leaves  the  right  of 
infants  to  sue  upon  other  causes  of  action  as  it  stood  before, 
and  no  doubt  an  infant  may  well  recover  any  demand  tluit  ho 
may  have  for  goods  sold,  money  leil,  &c. ;  his  infancy  being 
a  protection  to  himself,  not  to  his  debtor.  We  have  no 
authority  to  go  into  the  merits  in  this  case,  and  are  bound  to 
suppose  that  the  judge,  who  had  a  general  jurisdiction  over 
demands  of  this  nature,  found  a  good  cause  of  action  proved 
against  the  defendant. 

We  find  nothing  in  the  statute  respecting  the  mode  in  which 
infants  may  sue,  no  means  given  of  appomting  a  next  friend, 
nor  any  necessity  imposed  of  doing  eo,  or  of  giving  security 
Tor  costs.  The  defendant  here,  being  found  to  be  indobtod, 
is  not  prejudiced  by  the  plaintiff  being  an  infant ;  he  can  have 
no  claim  for  costs. 

In  a  Superior  Court,  if  an  infant  were  to  sue  by  attorney, 
it  would  not  now  be  a  ground  of  error,  but  the  defendant  mu^t 
plead  in  abatement ;  and  we  apprehend  his  suing  in  person 
would  not  be  a  ground  of  error,  but  even  if  it  would,  that 
vould  not  shew  that  the  Division  Court  has  not  jurisdiction  in 
aay  ease  of  a  demand  by  an  infant. 

Rule  refused. 


Grant  v.  Hamilton,  Sheriff. 

Jtiim  in  County  Cotcrt— Pfea  tn  abatenuia-^ertainiy. 

Th«  pendency  ofa  suit  for  the  same  cause,  &c..  in  a  Coauty  Court,  may  be 
pmded  in  atMiieineut  to  au  ociioii  brought  in  tnis  Court. 

Boch  a  pica  setting  forth  that  defendant  was  »ervrd  with  and  apprnred  to  a  writ 
'itauea  from  the  County  C^urt.  at  the  plaiiititr's  ^uii,  in  tre^pa.>»  (ihc>  union 
pleaded  to  being  irespafts)  as  appears  by  the  rccoiii,  iin'l  t'tcn  alit^gin^'  h.s  a 
jsattei  of  fact  to  be  tiicd  aliwuit  that  ihu  cquscj*  of  ac  tion  are  uleuiical,  is 
bad.  It  should  aver  that  the  identity  oi  lAe  two  causes  of  action  afjKars  by 
thM  ncord. 

The  plea  in  this  cause,  as  given  in  the  report,  was  a)«o  Iiold  bad  for  unceiuiitity 

[3U.  C.C.P.  Rip.  422.] 

Trvspabs.  Declaration — For  that  the  defendant,  on  the 
22nd  day  of  July,  in  ihe  year  of  our  Lord  1852,  lo  wit,  at  Si. 
Thomasy  in  the  county  of  Elgin,  w.th  force  and  arms,  &c., 
seized  and  took  certain  goods  and  chattels  of  the  plaintiti^^  to 
wit,  one  mare  ot  the  plaintitf  of  great  value,  to  wit,  of  the 
Talae  of  £20,  and  kept  and  detained  the  same  from  the  plain- 
tiff for  a  long  time,  to  wit,  for  the  space  of  ten  days  then  next 
following,  and  then  carried  away  the  same,  and  converto'l 
and  disposed  thereof  to  hia  own  use,  whereby  the  plaintiff  for 
ami  doruigvall  that  time  loM  and  was  deprived  of  dirers  great 


gains  and  profits,  which  might,  and  others  iae  won  Id,  hara 
arisen  and  accrued  to  him  from  the  use  of  the  said  mare,  alid 
for  the  work  and  (services  of  the  said  mare,  and  other  wrongs 
to  the  said  plaintiff  then  and  there  did,  against  the  peaoe  of 
our  Lftdy  the  now  Queen,  and  to  the  damage  of  the  plaidtift 
of  XdO:  and  therefore  he  brings  his  suit,  &c. 

Plea — The  defendant  prays  judgment  of  the  said  writ  and 
declaration,  because  he  nays  that  before  the  issuing  the  writ 
in  thi.s  action,  or  the  plaintiff's  declaiing  thereupon,  to  wit,  on 
the  22nd  day  of  November,  in  the  year  of  our  Lord  1852,  the 
plaintiff  issued  a  certain  v  rit  of^  summons  out  of  the  County 
Court  of  the  United  Counties  oi  Middlesex  and  EIgm,  within 
the  jurisdiction  of  the  said  County  Court,  a;E;ainst  and  directed 
to  the  now  defendant,  as  sheriff  of  the  said  United  Counties 
of  Middlesex  and  Elgin,  and  whereby  our  Lady  the  Queen 
commanded  the  said  now  defendant  that  within  eight  dava 
after  the  service  of  the  said  writ  on  the  defendant  he  shonid 
cause  an  appearance  to  be  entered  for  him  in  the  said  County 
Court  of  the  United  Counties  of  MiddlesrfX  and  Elgin,  in  an 
action  of  trespass,  at  the  suit  of  the  said  plaintifi;  and  the 
said  now  defendant  thereupon  afterwards,  to  wit,  on  the  lOtn 
day  of  December  in  the  year  aforesaid,  in  due  time  and  mai^-^ 
ner,  did  duly  cause  an  appearance  to  be  entered  for  him  in 
the  said  court  to  the  said  wiit,  at  the  suit  of  the  said  plaintiff^ 
in  pursuance  of  and  in  obedience  to  the  same  writ,  as  by  the 
record  and  proceedings  thereof  remaining  in  the  said 
C<mnty  Court,  at  London,  in  the  said  United  CountieSy  more 
fully  appears.  And  the  defendant  further  saith,that  the  par- 
ties in  this  and  the  said  former  suit  are  the  same,  and  not 
other  or  different  personn,  and  that  the  said  writ  so  issued  on 
the  said  22ud  day  of  November,  as  aforesaid,  was  issued  and 
prosecuted  by  the  said  plaintiff,  upon  and  for  and  in  respect 
of  the  very  same  identical  supposed  trespasses  in  the  said 
declaration  in  this  present  suit  mentioned,  and  now  pleaded 
to,  the  said  supposed  trespasses  having  been  committed,  and 
then  and  still  being  imthin  the  jurisdiction  of  the  said  County 
Court,  And  the  defendant  lurthor  saith  that  the  said  plain- 
tiff, after  the  said  defendant  had  so  appeared  to  the  said  writ 
so  issued  on  the  said  22nd  day  ot  November  as  aforesaid,  and 
whilst  tho  said  County  Court  had  full  juri^iction  and  authority 
m  that  behalf,  and  whilst  the  said  suit  was  depending,  to  wit, 
on  the  17th  day  of  January,  in  the  year  of  our  Lord  ]853« 
issued  a  certain  other  writ  of  summons  out  of  the  Court  of 
Common  Pleas  of  our  said  Lady  the  Queen,  at  Toronto,  against 
and  directed  to  the  said  defendant,  as  such  sheriff  as  aiore- 
said,  and  whereby  our  said  Lady  the  Queen  commanded  the 
said  and  now  defendant  that  within  eight  days  after  the  ser- 
vice of  that  writ  on  the  defendant  he  should  cause  an  appear- 
ance to  be  entered  for  him  in  the  said  Court  of  Common  Pleas 
at  Toronto,  by  filing  his  appearance  in  the  office  of  the  Deputy 
Clerk  of  the  Crown  of  the  fraid  Court,  in  the  United  Counties 
of  Middlesex  and  Elgin,  in  an  action  of  trespass,  at  the  suit 
of  the  said  plaintiff^  and  the  said  defendant  duly  caused  an 
appearance  to  be  entered  for  him  in  the  said  court,  to  the  said 
last  mentioned  writ  in  pursuance  and  obedience  to  the  same* 
as  ator(>6aid ;  and  thereupon  the  plaintiff  declared  thereon, 
and  upon  and  for  and  in  respect  of  the  same  identical  sup- 
posed trespasses,  as  aforesaid.  And  the  said,  defendant 
further  saith.th  t  the  said  former  writ  and  action  so  issued  and 
prosecnteil  ajjainst  him  the  said  delendant  by  the  plaintiff  as 
ai'iresaid,  is  still  depending  in  the  said  County  Court  of  the 
United  Counties  of  Middlesex  and  Elgin  ;  and  the  supposed 
trespasses,  in  lespect  of  which  the  said  former  writ  was 
issued,  then  and  still  being  and  committed  within  the  juns- 
diction  of  the  said  County  Court ;  and  this  the  defeudant  is 
ready  to  verify :  wherefore  he  prays  judgment  of  the  said 
writ  ill  this  suit,  and  the  declaration  thereon  founded,  now 
pleaded  to,  and  that  the  same  may  be  quashed. 

Demurrer — Causes  of  demurrer :  First,  that  the  pendency 
of  an  action  in  an  inferior  eourt  cannot  be  pleaded  to  an  action 
in  a  superior  eourt.    Secondly,  that  if  tha  defendant  reliss  on 


1855.] 


LAW    JOURNAL. 


th«  inforior  ooutt  ^ing  a  Court  of  Recordi  he  ought  to  have 
ararrad  ^t  it  it  a  Conrt  of  Record.  Thirdiy,  that  it  is  not 
•afficient  to  plead  that  the  matters  are  within  the  jurisdiction 
of  an  inferior  courts  but  the  nature  of  the  jurisdiction  ought  to 
hare  been  stated,  and  it  ought  to  be  stated  also  how  such 
court  was  established,  and  how  it  obtained  its  jurisdiction,  in 
order  that  the  plaintiff  might  take  a  traverse  thereon. 
Fourthly,  that  the  superior  courts  cannot  take  judicial  cogni- 
zance of  there  being  such  a  court  as  the  County  Court  of  the 
United  Counties  of  Middlesex  and  Elgin,  ana  that 'the  plea 
does  not  sufficiently  inform  the  court  of  the  le^l  existence 
of  such  a  court  as  the  said  County  Court.  Fifthly,  that  it 
ought  to  be  stated  whether  the  said  County  Court  is  the  court 
of  our  Lady  the  Qu^n,  or  whose  court  it  in.  Sixthly,  thai 
the  action  is  still  depending.  Seventhly,  that,  the  de/endant 
does  not  state  that  the  plaintiff  issued  the  said  writ  in  the 
Court  before  the  commencement  of  this  suit,  but  merely  before 
the  issuing  the  writ  in  this  action,  or  the  plaintiff's  declaring 
thereupon.  Eiffhtly,  that  it  is  not  alleged  that  the  plaintiff 
impleaded  the  defendant  in  the  said  County  Court  suit.  And, 
ninthly,  that  the  said  plea  is  double  and  bad  in  this,  that  it 
sets  fordi  the  pendency  of  two  actions  other  than  the  present 
one  for  the  same  causes,  arfd  is  otherwise  informal  ana  bad. 

BuchtTy  for  the  demurrer,  contended  the  pendency  of  the 
action  in  the  County  Court  was  not  pleadable  to  the  action  in 
this  court— the  County  Court  being  an  inferior  court,  though 
created  by  statute  and  presided  over  by  a  judge  appointed  by 
^e  Queen,  under  the  great  seal  ot  Canada — Laughtou  v. 
Tkylor,  6  M.  &  W.  6% ;  Esdaile  et  al.  y.  Lund,  12  M  & 

w.eoT- 

He  relied  on  the  several  grounds  of  damurrer  specially 
assigned,  particularly  duplicity,  or  ambiguity  in  the  uncer- 
tainty on  the  face  ol  the  plea,  whether  defendant  intended  to 
plead  the  pendency  of  two  other  actions,  one  in  the  County 
Court  and  another  in  this  court,  in  abatement  of  the  present 
action,  or  only  the  former. 

RiehardSf  for  plaintiff,  submitted  that  the  County  Court 
was  not  an  inferior  court  in  that  sense  which  precluded  the 
defendant  from  pleading  the  pendency  of  a  prior  action  in 
that  court  in  abatement  of  an  action  for  the  same  trespass  to 
the  plaintiff's  goods  in  this  court :  that  the  County  Court  was 
a  court  of  Her  Majesty,  created  by  statute,  held  by  judges 
oommissioned  by  the  Queen,  in  which  the  proceedings  were 
oondtioted  in  her  name,  and  the  jurisdiction  of  which  was,  up 
to  a  certam  amount  and  in  certain  specified  causes  of  action, 
<Mmcarrent  with  this  court :  that  issues  may  be  sent  from  this 
court  to  be  tried  there,  and  that  the  judge  thereof  has  autho- 
rity to  do  other  acts  in  relation  to  suits  instituted  and  pendine 
in  this  court :  that  superior  courts  are  said  to  be  principal  and 
less  principal — Bac.  Ab.  ^'Courts"  D ;  and  that  the  County 
Court  was  of  the  latter  description — at  all  events,  not  an 
inferior  court,  proceeding  as  it  does  by  the  course  of  the  com- 
mon law — a  system  ot  pleading  similar  to  this  court:  and 
trial  by  jury,  with  right  of^appeal  to  this  court  upon  any  matter 
final,  or  interlocutory  decided  in  the  course  of  tne  cause :  that 
the  plea  was  not  double — ^the  writ  stated  to  have  issued  in 
this  oourt  being  the  writ,  &e.,  in  this  cause,  as  shewn  by  the 
words  "08  aforemidf'^  at  the  end  of  the  allegation. 

The  following  authorities  were  referred  to: — Bac.  Ab. 
«<  Courts"  D.,  lb  "Abatement,"  K ;  Sparry's  case,  5  Co.  61 ; 
Mitchell  v.  King,  Bamardiston  143 ;  Seers  v.  Turner,  2  Ld. 
Rayd.  1106;  Brinsby  v.  Gold^  12  Mod.  204;  Dudfield  v. 
Warden,  Fitz.  313;  White  v.  WUiis,  2  Wil.  87;  Com.  Dig. 
"Abatement,"  H.  24,  No.  9;  Rawlinson  v.  Oriet  et  al.,  Holt 
1 :  Brook  v.  Smith,  ib.  285 ;  Moyle  v.  West  et  al.,  1  Dyer, 
SA-S ;  Kerby  v.  Siggers  et  al.,  2  Dow.  P.  C.  659;  Bac.  Ab. 
'< Abatement "  M;  3  Ch.  Pig.  Forms,  note  a;  Rowland  v. 
Vealeet  al..  Cow.  18;  Hixon  v.  Binns,  3  T.  R.  185;  Marsh 
T.  Burns,  1  U.  C.  C.  P.  334;  Nash  v.  Calder,  5  C.  B.  513 ; 
B>Tce  y.  Knipe,  5  D.  &  L.  659, 12  Jur.  1075,  S.  C. ;  Reg.  v. 

S4 


The  Mayor  and  Aldermen  of  London,  11  Jur.  867 ;  Wilson  v. 
Dunford,  12  Jur.  729 ;  Levy  v.  Moylan  et  al.,  10  C.  B.  189 1 
Owens  y.  Breese,  6  Ex.  R.  916 ;  Rees  v.  Williams,  7  Ib.  51 ; 
Peacock  v.  Bell  et  al.,  1  Saund.  73 ;  Brookman  v.  Wenhanv 
15  Jur.  249. 

Maoaulay,  C.  J. — The  plea  appears  to  me  bad — ^admitting 
that  the  pendency  of  the  action  in  the  County  Court  might 
be  pleaded  in  abatement — on  two  grounds. 

1st.  It  does  not  aver  that  the  defendant  was  impleaded,  or 
that  the  plaintiff  has  declaied  in  the  County  Court,  or  that  the 
identity  of  the  two  causes  of  action  appears  by  the  record.  Il 
merely  alleges  that  the  defendant  was  served  with  and  ap- 
peared to  a  writ  issued  out  of  that  oourt,  at  the  plaintiff's  suit 
in  trespass,  as  appears  by  the  record,  and  then  alleges  as  a 
matter  of  fact  to  be  tried  aliunde  that  the  causes  of  action 
are  identical.  Had  the  plea  averred  that  the  identity  appeared 
by  the  record,  and  the  plaintiff  taken  issue,  the  case  of 
Mitchell  V.  King,  2  Bamardiston  143,  is  express  that  the  defen- 
dant would  fail  upon  the  production  merely  of  a  writ  in  tres- 
pass generally.  The  case  of  Kerby  v.  Siggers  et  al.,  2  Dow. 
P.  C.  659,  may  conflict  with  this ;  but  Sparry's  case,  5  Co.  61, 
Dudfield  V.  Warden »  Fitz.  313,  and  otners  referred  to,  seem 
to  me  to  shew  that  the  mere  statement  of  a  writ  in  trespasa 
not  shewn  to  be  explained  or  amplified  by  a  declaration  is 
not  sufliciently  cSrtain  to  support  a  plea  in  abatement  of 
another  action  pending  for  the  same  identical  trespass  as  that 
alleged  in  a  declaration  for  trespass  to  a  specific  cnattel.  The 
general  writ  does  not  import  it  on  the  face  of  it.  It  cannot 
be  inferred  as  a  legal  presumption  of  fact ;  nor  is  it  suscep- 
tible of  proof  upon  l^sue  taken  upon  ntU  iiel  recordf  nor  do  I 
see  that  it  could  be  proved  without  more  as  a  fact  by  evidence 
before  a  jury. 

2nd.  The  plea  is  double  or  fatally  ambiffuous.  In  this  ree- 
pect  it  much  resembles  the  case  of  March  v.  Bums,  1  U.  C. 
C.  P.  334,  which  is  quite  in  poiot  in  support  of  the  deAiurrer 
on  this  ground  of  exception.  The  words,  "as  aforeMaid**  do 
not  cure  the  objections  by  reference  to  the  antecedent.  It 
rather  refers  to  the  same  identical  i^upposed  trespasses  for 
which  the  writ  was  issued  in  the  County  Court  than  to  those 
mentioned  in  the  declaration  in  this  cause^  as  the  subsequent 
use  of  the  same  words,  "aa  aforesaid,**  a  Hftle  futthcr  on  in 
the  plea,  tend  to  shew, — at  all  events,  they  are  fatally  uncer- 
tain in  a  matter  requiring  unequivocal  precision — Gore  v. 
Lloyd,  12  M.  &  W.  464— See  per  Pollock  B.,  in  Bleakley  v. 
Jay. 

The  plea  is  evidently  framed  upon  the  form  in  3  Ch.  Pig., 
7edn.  p.  19,which  in  the  note  is  shown  to  have  been  appioved 
of  in  a  case  of  Abbott  &  another  v.  Raphail  &  another,  in  June 
1835.  I  can  find  no  repoit  of  such  a  case,  nor  am  I  satisfied 
of  the  correctness  of  the  plea  as  there  given,  nor  do  I  Hnd  any 
resembling  it  in  other  books  of  precedents  that  I  have  had 
access  to. 

As  respects  the  main  question ;  if  the  plaintiff  had  declared 
in  the  County  Court  for  a  trespass  to  a  mare  of  his,  aa  he  has 
done  in  this  action,  and  that  suit  was  still  pending,  I  am  not 
prepared  to  say  the  pendency  of  such  suit  might  not  be 
pleaded  in  abatement.  The  reasons  in  support  of  support  of 
such  a  plea  are  very  forcible;  and  I  am  more  inclined  to 
deem  it  admissible  than  to  hold  the  County  Courts  (constituted 
as  oura  are,  and  possessing  the  jurisdiction  and  powers  con- 
ferred upon  them)  inferior  oourts  in  that  sense  which  would 
enable  a  plaintiff  to  bring  a  suit  in  this  court  after  having 
proceeded  to  a  declaiation  in  that  for  the  same  identical  cause 
of  action,  without  previously  discontinuing.  All  the  argu* 
ments  of  co-ordinate  jurisdiction  quoad  the  subject  matter, 
and  of  the  harassing  vexation  of  a  second  suit  m  a  superior 
court  pending  such  action,  &c.,  apply  with  perhaps  unan- 
swerable force. 


MkLean,  J.,  concurred. 


Per  Cur. — Judgment  for  demoirer. 
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(Dscibinnr, 


•  Thk  Trustees  of  School  Section  No.  2,  of  the  Township 
'    of  Dunwich  y.  Geoaoe  McBeatu,  ExEcuToa  of  Thomas 
Talbot« 

School  rate'^cTjportttiom, 

A  resolution  of  ihe  frcehoWers  and  Imusf  hdlders  of  r  school  seciion,  po«*ed  at 
their  annual  nicetinj?.  ihnt  the  tru.«tpes  tihoiild  lax  the  properlv  in  surh  .socncn 
to  pay  the  teacher-*'  mlary.  Ac.  followed  by  a  resohiiion  of'  th«  iriiMeos  nr 
•uch  school  a<*ciion  directing  a  rote  to  be  levied  uix  llie  ratable  prnpiriy  in 
nid  section  to  mUe  the  sum  re(|uircd.  and  the  prcjviration  or'  rnic  In'iU.  Xr.. 
is  sufficient  to  render  a  non-resident  having  real  eitntc  within  sueh  .'oction 
liable  for  the  sum  rated  by  the  s^chool  irustecs  of  such  seoiii^u  jufoHlint;  to 
the  assessed  value  o(  hii)  real  property ;  and  iliot  being  so  Ii?ible.  (Um'<  ndatit. 
as  his  executor  aud  rcpre^miin;;  l»is  cMaie,  is  liable  in  an  aciiuii  ofJtie  same 
nature  to  which  the  te<intor  niiyhl  have  l)ccn  .-ubjecitd. 

A  corporation  a^sjrcsjate  h  not  honnd  io  {ij.prar  M  t!:i'  'rial  ns  \vitn«^-»rs.  under 
a  notice  served  on  iheiraltornev,  under  Mituie  16  Vie.,  eh.  10.  s-.  i\  2. 

(4U.  C.  C.  k\  Uep.  i^iy.] 

DKBTfor£*21  8s.  Dcrlnration  f?tntp!5  that  aftorthe  provmcial 
statute  13  &  1 1  Vic,  cli.  4S.  it  was  (lofiilod  upon  by  a  majority 
of  tho  freeholders  and  hoiiseholdi^rsof  the  said  school  soction, 
*luly  assembled  at  tho  annual  school  rnt'olin*;  of  the  said  .s(?c- 
fion,  &c.,  that  the  salary  of  ilie  teacher  and  the  expenses  for 
fuel  for  the  common  school  of  said  section  for  llic  year  IS.")!, 
the  then  current  year,  should  be  piovided  ibr  V)y  a  tax  upon 
the  properly  in  the  said  schof  1  section  ;  and  the  majority  of 
the  said  freeholdeis  and  h')Uscholders,  &c.,  thereupon  desired 
the  plaintiifs  to  tax  the  property  in  tlie  said  school  seition, 
and  employ  all  lawful  means  to  collect  tlie  sum  required : 
that  £I(K)  was  required.  Whereupon  ptainiiffs  made  a  rate 
or  ta.v  for  the  year  1851  of  one  penny  find  three-lilihs  of  a 
penny  per  pound  of  the  assessed  value  of  taxable  property  in 
the  said  section  as  expre.'-^ed  in  thi^  assessor's  or  collector's 
roll  of  said  township,  which  was  necessary  to  raise  the  reijui- 
ffito  sum ;  which  said  rate  was  due  and  payable  on  or  belbre 
the  31sl  of  December,  1851 :  that  before  and  till  his  death  the 
said  Thomas  Talbot  was  a  freeholder  in  the  said  section  and 
seized  and  possessed  of  real  estate  therein,  and  rated  (quajre, 
in  what  year)  at  £3,210,  &c.,  and  was  rated  by  plaintiffs  in 
£•21  8s.  in  respect  thereof;  that  the  said  £21  8.s.  Wiis  tiot 
paid  when  payable,  though  he  had  notice  thereof,  and  it  was 
demanded  by  the  collector  when  payable ;  and  that  he  resided 
out  of  the  limits  of  said  section  ;  whereby  an  action  haih 
accrued  against  the  defendants  as  execulorsi  &e. 

P  eas — Ist.  Never  indebted.  2nd.  Testator  never  indebted. 
3rd.  That  plaintiffs  did  not  by  a  by-law  umler  seal  direct  a 
rate  modo  it  forma,  4th.  That  plaintitTs  did  not  make  any 
by-law.  5th.  That  plaintilfs  did  not  make  or  impose  said  rate 
or  tax.  6th.  That  testator  as  such  freeholder  was  not  liable  to 
be  rated  in  the  said  sum  ot  £3,210.  7lh.  That  he  was  not  a 
freeholder. — All  the  pie  s  concluding  to  the  country  and 
iBsues. 

At  the  trial,  before  the  honourable  the  Chief  Justice  of  the 
Court  of  Queen's  Bench,  Coyne,  one  of  the  school  trustees, 
was  received  as  a  witness  for  plaintiffs,  thou2:h  objected  to  by 
defendant's  counsel,  and  proved  a  resolution  passed  the  8th  of 
January,  1851,  at  tlte  annual  meeting  of  the  freeholders  and 
household erji  J.S  follows: — 

<<  Tyrconnel,  January  8/A,  1851. 

'*  At  the  annual  school  meeting  held  in  the  school  house  in 
school  section  No.  2  in  the  township  of  Dunwich,  the  meetinp: 
was  or<zanized  by  electing  Archibald  Hamilton  chairman  and 
John  Ridden  sec  relay. 

"  No.  2.  Moved  by  Thomas  G.  Coyne,  secondeil  by  Thomas 
Dewitt, — That  the  trustees  be  required  to  tax  the  property  in 
this  section  to  pay  the  teacher's  salary  and  the  expenses  of 
fuel  tor  this  school  tor  the  year  ensuing. — Cairied  unani- 
mously. 

"Signed,  A.  Hamilton, CAaifwiart. 

"  [L.  S,]  "  John  Ridden,  Secretary. ^^ 

9ih  of  January,  1851. 

"  At  a  trustees  meeting,  held  this  evening,  on  motion  of 
John  Ridden,  seconded  by  John  Pearce,  Thomas  G.  Coyne 


was  appointed  treasurer  for  the  ensuing  year.  On  motion  of 
John  Pearce,  seconded  by  John  Ridden,  it  was  resolred  to 
employ  Mr.  Benson  for  the  ensuing  year  at  the  rate  of  £50 
per  year.'* 

Also  a  by-law,  passed  on  the  10th  of  January,  directing  the 
rate  of  one  penny  and  three-fifths  of  a  penny  m  the  pound  to 
be  levied  on  the  ratable  property  in  this  section  to  raise  £fiO, 
or  so  much  thereof  as  is  necessary  to  pay £he  teacher's  salary 
for  this  year. 

*'  By-Law  No.  4. — It  is  hereby  enacted  by  the  trustees  of 
school  section  No.  2  in  the  township  of  Dunwich,  that  the 
sum  of  £50  shall  be  assessed  on  the  ratable  property  of  this 
school  section,  or  so  much  thereof  as  can  bo  raised  by  an 
as>e^snient  of  one  penny  and  three-fifths  of  a  penny  in  tha 
pound,  to  pay  the  teacher's  salary  for  the  ensuing  year. 

«  Passed  January  10th,  1851. 

*<  Signed,  Thomas  G.  Cotne. 

<'[L.S.]  Secretary  and  Treasurer.** 

He  said  it  was  sealed  by  the  seal  always  used  by  plaiotiffsi 

wlio  had  no  oilier  seal. 

It  was  admhted  that  the  testator  was  a  freeholder  of  lands 
in  that  section,  and  usually  resided  in  school  section  No.  1  of 
the  same  township.  A  rate  bill  for  the  £50  was  produced, 
and  testator  rated  at  £3210  value  of  property,  assessed  at  one 
penny  and  three-fifths  of  a  penny,  equal  to  £21  8s.  for  1851, 
made  up  in  November  from  the  collector's  roll  of  that  year. 

The  amount  was  demanded  of  Mr.  Beecher,  his  agent,  in 
his  lifetime,  who  answered  in  writing,  refusing  to  pay  &c. 

On  cross-examination,  the  witness  said  the  by-law  was 
sealed  the  day  it  passed,  but  though  now  entered  in  a  book 
anil  sealed  he  could  not  be  certain  it  was  so  entered  the  day 
of  the  date,  or  that  it  was  sealed  on  that  day,  and  could  not 
explain  an  alteration  in  the  date,  nor  state  whether  the  by- 
law had  been  read  over  to  all  the  trustees  when  passed. 

The  other  trustees,  Stafford  and  Pearce,  were  not  present 
at  the  trial.  The  defendant's  counsel  objected — 1st  That  the 
by-Jaw  was  ilie2:al  on  the  face  of  it.  2ud.  That  there  was  no 
president  or  chaiimau's  siirnature  thereto.  3rd.  That  non* 
residents  were  not  liable.  4lh.  That  the  executor  (defendant) 
was  not  liable,  only  the  heir  or  devizee  of  the  testator  a« 
running  with  the  land  only,  and  not  being  perdonal  debt. 

These  objections  were  overruled  for  the  time.  But  the  Chief 
Justice  did  not  consider  the  proof  of  the  by-law  at  all  satis- 
factory, and  seriously  doubted  its  being  made  as  stated,  from 
the  way  the  witne-s  answered  respecting  it. 

On  the  17th  September  the  defendant's  attorney  ser\*ed  a 
notice  on  the  plaintiffs'  attorney  that  upon  the  trial  the  defen- 
dant would  require  the  plaintiffs  to  be  personally  present  to 
be  sworn  and  examined  as  witnesses  on  the  part  of  the  defen- 
dant, pursuant  to  the  statute.  The  cause  was  tried  the  1st  of 
October.  Pearce  and  Staliord  did  not  appear,  but  the  case 
was  not  taken  pro  confesso  by  the  learned  Chief  Justice  at 
Nisi  Prius,  and  plaintiffs  had  a  verdict  for  £21  8s. 

In  Michaelmas  Term  last,  Beecher  for  defendant,  obtained 
a  rule  on  the  plaintiffs  to  set  aside  such  verdict  without  costs, 
as  bem^  contrary  to  law  and  evidence,  and  for  misdirection, 
the  plaintiffs'  non-appearence  at  the  trial,  &c.,  or  to  arrest 
judgment  on  the  ground  that  the  declaration  does  not  shew 
defendant's  liability  as  executor,  to  this  action,  &c. 

On  the  argument,  he  contended  that  the  plaintifis  have 
admitted  that  a  by-law  was  necessary,  by  setting  it  out  in 
their  declaration :  that  the  plaintiffs  were  bound  to  appear 
and  give  evidence  under  the  notice. 

In  arrest  of  jud(;ment  ho  contended — 1st.  That  the  by-law 
should  be  set  out  m  the  declaration. — Wilcox  on  Corporations, 
173  sec.  425.  2nd.  That  it  should  have  been  averred  in  the 
declaration  that  defendant  lived  without  the  section. 
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•  dmnoTy  Q.C.,  for  plaintiffs. — ^That  the  case  of  Rex.  v.  Har- 
rison, 3  Bur.  1322,  shews  the  reason  for  the  by-law  not  being 
aet  out ;  that  the  by-law  was  held  sufficient  by  the  judge  at 
Nisi  Prius;  that  the  13  &  14  Vic,  oh.  48,  sec.  12,  shews  how 
the  money  is  to  be  raised,  and  that  a  by-law  is  not  necessary; 
that  it  IS  not  necessary  that  the  by-law  should  be  drawn  up 
and  signed  at  the  meeting ;  that  the  corporation  of  tliree  were 
not  kx>und  to  attend  as  witnesses  on  notice ;  that  the  atten- 
dance of  one  was  sufficient ;  that  the  case  no(  havin<^  been 
allowed  to  have  been  taken  proconfesso  by  the  learned  judge, 
his  ruling  cannot  now  be  reyiowea. 

In  arrest  of  judgment — That  it  was  sufficient  to  ayer  that 
defendant's  testator  lived  out  of  the  seclion. — Adair  y.  Shaw, 
1  6.  &  D.  264;  Eton  v.  Echern,  1  Chan.  C.  121 ;  Williams 
on  Exors.  1351, 1385 ;  Stevens  v.  Lloyd,  1  W.  B.  284  ;  Hen- 
nin^ham's  case,  Dyer  344;  Williams  on  Exors.,  book  2, 
section  1* 

.  Macaulat,  C.J. — Upon  reference  to  the  provincial  statutes, 
13  &  14  Vic,  ch.  48,  sec  6,  No.  4,  sec.  12,  ^os.  2,  7,  8,  9, 
il,  and  sec.  18,  No.  1 ;  also  to  ch.  67,  sees.  1,  6,  22,  34,  and 
37 1  it  appears  to  me  that  when  lawfully  assessed  school  rates 
become  personal  debts,  recoverable  by  the  summary  pro- 
ceedings provided  in  the  statutes,  or  by  action,  and  that  as 
debts  the  right  of  action  survives  against  the  personal  repre- 
aentatives  of  the  person  assessed.  Such  debts  may  also 
Operate  as  a  lien  on  the  land  in  respect  of  which  the  rate  is 
imposed,  but  the  goods  of  the  owner  aie  likewise  and  pri- 
marily liable.  The  case  of  Stevens  v.  Evans  (2  Bur.  1152) 
differs.  That  case  seems  to  show  there  is  no  other  remedy 
after  the  death*  of  the  principal,  except  against  his  executors 
or  administrators. 

As  to  what  constitutes  a  declaring  or  assessing  a  rate,  it  is 
etated  in  Steven's  Municipal  Acts  (p.  209),  that  a  resolution 
formally  adopte-i  and  followed  by  such  steps  as  the  statute 
prescribes,  is  sufficient;  it  maybe  tested  by  co  isidering 
whether  a  distress  to  enforce  sucn  rale  could  be  justified. 

lliere  appears  to  be  a  great  deal  of  suspicion  touching  the 
by-law  bearing  date  the  10th  of  January  1851,  offered  in  evi- 
dence on  the  trial  of  this  case  ;  and  if  it  depended  upon  the 
necessity  for  such  a  by-law,  in  addition  to  the  other  steps 
which  were  taken,  it  might  be  proper  to  errant  a  new  trial ;  if 
antedated,  it  is,  so  far  as  it  is  of  any  validity,  confirmatory  of 
the  rate.  But  I  think  a  resolution  of  the  freeholders  and 
honseholders  of  the  section,  at  the  annual  meeting  on  the  8th 
of  January,  1861,  followed  by  the  resolution  of  the  p'aintitfs 
on  the  9tn  of  that  month,  and  the  preparation  of  the  rate  bill, 
as  in  evidence,  were  sufficient  to  render  the  te-tator  in  his 
life-time  liable,  as  havmg  been  r^ted  by  the  school  trustees 
of  the  section,  for  his  portion  of  the  sum  required  to  be  raised 
for  teacher's  salary,  &c,  according  to  the  assessed  value  of 
his  real  estate  within  such  section.  That  as  a  non-resident, 
he  became  liable  to  be  saed  therefor  as  for  a  debt,  and  that 
the  defendant,  as  his  executor,  and  representing  his  estate 
since  his  death,  is  now  liable  in  an  action  of  the  same  nature, 
to  which  the  testator  might  have  been  subjected. — See  Brown 
on  Actions,  347,  that  debt  is  the  appropriate  remedy  ;  pio- 
rincial  statute  7  Wm.  IV.,  ch.  3,  sec.  11. 

Then  the  question  is,  whether  those  allegations  in  the  dec- 
laration whicn  relate  to  the  alleged  by-Jaw  being  rejepted, 
the  declaration  would  be  sufficient  after  expunging  them  ; 
rejeoting  those  portions  of  the  declaration,  it  would  still  ap- 
pear on  the  face  thereof  that  JCIOO  was  required  to  be  raised, 
8cc.  whereupon  the  plaintiffs  made  a  rate  or  tax  for  the  year 
1851,  of  one  penny  and  three-fifths  of  a  penny  per  pound  of 
the  assessed  value  of  taxable  properly  in  the  section,  as  ex- 
pressed in  the  assessor's  or  collector's  roll  of  the  towns^hip, 
whieh  was  necessary  to  raise  the  requisite  sum,  and  whlcti 
raid  rate  was  due  on  or  before  the  31st  of  December,  1851 ; 
that  before  and  until  his  death  the  testator  was  a  freeholder 
in  the  said  section,  and  seized  and  possessed  of  lands  and 
real  estate  therein,  and  rated  at  £3,210,  and  was  rated  by  the 


plaintiffs  in  £21  8s.  in  respect  thereof;  that  the  said  sum  of 
£21  88.  was  not  paid  when  payable,  although  the  testator  had 
notice  thereof,  and  it  was  aemanded  by  Uie  collector  after 
becoming  payable,  and  that  he  Tended  out  of  the  limits  of 
the  said  section ;  then  rejecting  the  statements  respecting 
the  by-lawj  and  adoptm^  the  evidence  given  at  the  tricu 
irrespective  of  that  which  related  to  such  by-law,  I  think 
there  appears  a  sufficient  declaration  sufficiently  supjwrted 
by  proof.  The  tltird  plea,  however,  denies  that  the  plaintiffs 
by  a  by-law  under  seal  directed  a  rate  in  manner  and  form 
allegeu,  which  is  an  inlbrraal  traverse  of  tiie  by-law  stated 
in  the  declaration.  The  fourth  plea  alleges  that  the  plaintiffs 
did  not  make  any  by-law,  &c.,  instead  of  traversing  the  one 
alleged,  or  demurring  to  the  declaration,  if  not  sufficiently 
stated.  As  respects  these  two  issues,  I  look  upon  them  as 
immaterial,  because  it  was  unnecessary  for  the  plaintiffs  to 
have  made  a  by-law,  or  to  have  stated  it  in  the  declaration, 
in  order  legal  !y  to  declare  the  rate.  I  think  it  was  sufficiently 
declared  independently,  and  that  the  necessary  averments  v*o 
show  that  are  made  and  proved ;  and  as  the  jury  to  whom  the 
question  seems  to  have  been  left  have  found  that  a  by-law 
was  made,  and  rendered  a  verdict  for  the  plaintiffs  on  all  the 
issuco,  and  as  I  tliink  the  plaintiffs  are  eutitled  to  maintain 
the  action  on  the  grounds  above  staled,  I  am  not  disposed  to 
disturb  the  verdipt. 

As  to  the  notice  to  the  plaintiffs  to  attend  at  the  trial  as 
witnesses  on  behalf  of  the  defendant,  they,  as  a  corporation, 
could  only  appear  by  attorney  and  counsel,  v.hich  they  did- 
The  Chief  Ju-iice  of  Upper  Canada,  who  presided  at  the  trial, 
did  not  in  his  discretion  decide  that  the  case  should  be  taken 
pro  confesso  against  the  plaintiffs  for  not  otherwise  attending, 
and  I  do  not  think  a  corporation  aggregate  within  the  meaning 
of  the  statute  16  Vic  ch.  19,  sec.  2.  The  individual  members 
of  the  plaintiffs'  corporatioi  might  have  been  subpoBnaed,  if 
their  personal  attendance  was  required.  This  does  not  seem 
to  have  been  tlie  course  adopted  ;  and  I  do  not  consider  that 
a  notice  under  the  statute  addressed  to  the  attorney  of  the 
plain tifis  suing  in  their  corporate  capacity,  is  a  call  upon  the 
several  members  of  such  corporation  to  attend,  or  tfiat  it  binds 
them  to  attend  at  the  peril  of. the  consequences  declared  in 
that  act.  As  to  that  branch  of  the  ru'c  which  seeks  to  arrest 
jud'^meut,  I  think  the  defeuviant  is  liable  in  law,  and  that  the 
declaration  is  sullicient  after  verdict,  although  possibly  open 
to  some  objections,  had  they  been  made  the  ground  of  special 
demurrer. 

JMcLkan,  J.—  Ii  appeals  lo  rae"  that  the  plaintiffs  on  the 
evidence  are  entitled  to  recover.  It  was  svvoin  that  a  rate 
had  been  imposed  ;  and  the  list  of  the  names  of  all  the  persons 
rated  by  plaintiffs  lor  the  school  purposes  of  their  section, 
a!)d  the  amount  payable  by  each,  together  with  a  warrant  ior 
the  collection,  were  produced  under  .ho  12ih  Vic,  sec.  12. 
sub-sec.  8,  and  that  list,  taken  according  tu  the  valuation  of 
taxable  property  a^  expressed  in  the  assessor's  or  collector's 
roll,  and  a  wan  ant  diiected  to  the  collector  of  the  school  sec- 
tion for  the  collection  of  the  sev  ral  suns  meruioned  in  the 
list,  afforded  sullicient  authoiiiy  f'>r  the  collection  irom  all 
resident  inhabitants  without  any  by-hiw  being  })reviously 
passed.  The  raising  money  by  a  rate  had  previously  been 
decided  at  a  meeting  of  the  school  section.  The  property 
held  by  the  testator  was  rated  with  the  other  properly  of  the 
section,  but  as  ho  was  not  resident  in  the  township,  and  had 
not  personal  property  therein,  the  amount  could  not  be  col- 
lected. UnJcr  the  11th  sub-sec,  ot  bee  12,  it  is  mid^  the 
duty  of  school  trustees  to  sue  f'^r  and  recover  by  their  name  of 
office  the  amount  of  school  rates  or  subscriptions  due  from 
persons  without  the  limits  of  their  school  heciion  and  making 
default  of  payment.  The  plaintiffs  the.)  had  a  right  of  action 
against  the  tcslutor  for  the  amount  of  school  rate  due  by  hhn, 
and  as  he  died  without  satisfying  the  nmoui.t,  it  still  remains 
due,  and  is  piyablc  by  the  detendant,  as  his  executor,  t''e 
samoas  any  ot  cr  mcnoydue  by  the  testator  at  the  time  of  his 
death. 
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No  by-law  being  neceMary,  of  course  none  need  be  set  ont 
In  the  declaration,  and  it  wa^  not  necessary  tor  plaintiffs  to 
•llego  that  the  defendant  was  resident  out  of  the  limits  of  their 
•ehooi  section.  Tbey  were  authorized  by  law  to  sue  in  case 
he  did  live  out  of  the  section,  and  that  fact  was  proved  so  as 
to  entitle  them  to  recover. 

It  appears  to  me  that  no  sufficient  grounds  hare  been  shewn 
to  interfere  with  the  verdict  or  to  arrest  the  judgment,  and 
that  the  plaintifia  are  entitled  to  the  postea. 

UicHAans,  J.,  concurred. 

Rule  discharged. 

fir  THK  MATTKH  OF  THE  ScHOOL   TRUSTEES   OF  THE  ToWN   OF 

Port  Hofb  v.  The  Town  Council  of  the  Town  of  Port 
Hope. 

TIm  coninQnication  by  a  Board  af  School  Trustees  to  the  Monicipal  Coancil  of 
ihe  town  of  a  resolution  of  the  Board  that  the  chairman  do  authorize  the 
^cretarv  of  the  Board  to  notify  the  Town  Council  lo  furnish  the  Board  with 
a  sum  or  money  imnudiatdf.  tot  the  purpose  of  purchasuig  a  site  for  a  school 
hoosa  and  erecting  a  school  house  thereon,— a  copy  of  which  resolution  was 
•ent  to  the  Town  Council, — is  not  such  a  compliance  with  the  provisions  of 
tha  statute  13  St  li  Vic.  c.  48,  as  to  render  the  Town  Council  liable  to  be 
CMDpellad  to  pay  the  amount  by  mandamus. 

[4  U.  C.  C.  P.  Rep.  418.] 

Rule  nitt  for  a  mandamus.  This  was  a  rule  upon  the^Town 
Council  of  Port  Hope  to  shew  cause  why  a  mandamus  should 
not  issue,  commanding  them  to  levy  by  rale  upon  all  the  real 
and  personal  estate  of  Uie  freeholders  and  householders  of  the 
said  town  the  sum  of  £2500  and  the  costs  of  collecting  the 
same,  and  to  pay  over  the  said  sum  of  £2500  to  the  Board  of 
8ohool  Trustees  of  the  town  of  Port  Hope,  for  the  purpose  of 
poxchaaing  a  school  site  and  erecting  a  school  house  thereon, 
in  compliance  with  the  request  of  the  said  Board  of  School 
IVustees,  upon  the  affidavit  and  papers  filed,  and  why  they 
should  not  pay  the  costs  of  the  application. 

The  affidavit  of  W.  Waller,  secretary  to  the  Board  of  School 
Trustees  of  the  town  of  Port  Hope,  sworn  the  15th  of  June, 
1854— That  a  resolution,  of  which  a  copy  was  annexed,  was 
Mssed  hy  the  said  Board,  and  that  in  compliance  therewith 
lie  did  on  the]5ih  of  May,  1864,  transmit  a  coj  y  of  the  letter 
annexed  containing  copies  of  two  resolutions  passed  by  the 
said  Bcmrd,  and  that  such  letter  was  laid  before  the  Town 
Council  of  Port  Hope^  of  which  he  is  also  clerk  ;  end  that  the 
said  Town  Council  have  r.ot  furnished  the  said  Board  with 
the  sum  of  X2,500  or  any  part  thereof,  but  have  neglected  and 
refused  so  to  do.    The  letter  referred  to  is  as  follows : — 

'<  Town  Hall,  Port  Hope,  15th  May,  1854. 

<<7b  (he'Tbum  Council  of  Fori  Hope : 

**  GcNTLKMicN, — £  am  directed  by  the  Board  of  Comn^oc 
Sohool  Trustees  to  transmit  you  the  foliowiusr  resolutions 
passed  by  the  said  Bosrd  on  Saturday  last,  the  13th  of  May, 
1854— -namely : — '  Moved  by  the  Rev.  J.  Baird,  seconded  by 
Mr.  Warren,  that  the  chairman  of  this  Board  do  order  the 
n  own  Council  to  furnish  this  boant  wiih  the  sum  of  £2,500 
immediately,  for  the  following  purpo9es — namely,  £500  for 
purchasing  a  site  for  a  central  school,  and  £2,000  for  the  erec- 
tion of  a  school  house  thereon. — Cairied.' 


"  (Signed,) 


W.  BuBMHAM,  CAaicman. 


**  Moved  by  Mr.  Gillett,  seconded  by  Mr.  Baird,  that  this 
Board  will  require  from  the  Town  Council  the  sum  ot  £200, 
to  meet  the  incidental  expenses  of  this  Board  for  the  current 
year,  and  that  the  Town  Council  be  notified  of  the  same. — 
Carried.' 

'*  (Signed)  W.  Bvjlsuah,  Chairman. 

^*  Lhave  the  honour  to  be,  gentlemen, 

**  Your  obedient  servant, 
"(Signed)  W.  Waller,  Secretary." 

Affidavit  of  W.  Bnmham,  chairman  of  the  Board  of  School 
Trosteea  of  the  town  of  Port  Hope,  swoin  the  16th  of  June, 


1864^That  at  a  meeting  held  by  the  said  School  TmttMe  a« 
the  town  ot  Port  Hope,  on  the  13ih  of  Mav»  1864,  a  reaolatioa 
was  passed  to  raise  £2^500— namely,  £600  for  purehaains  a 
site,  and  £2,000  for  the  ereeti -n  of  a  school  house  thereon ;  that 
in  pursuance  thereof  the  said  Town  Couooil  were  raqaeeted  to 
furnish  the  said  Board  with  the  said  sum  of  £2,500  for  the 
purpose  aforesaid ;  that  the  said  Town  Coonoil  have  neglected 
and  refubed  to  furnish  the  same,  and  that  the  said  Board  of 
Sch'  ol  Trustees  have  contracted  to  purchase  a  site  for  tlia 
said  school  house,  and  have  agreed  to  pay  for  the  same  the 
sam  cf  £500. 

WiUonf  Q.  C,  shewed  cause,  referring  to  Tlie  Sohool 
Trustees  of  Brockville  v.  The  Town  Council  of  Brookville,  • 
U.  C.  Q.  B.  R.  302,  which  seemed  to  deny  any  discretion  m 
the  Municipal  Coimcil  when  properly  called  upon* 

He  contended — let,  That  the  application  is  to  levy  a  ratoi 
whereas  it  should  have  been  to  pass  a  by-law  for  that  parpoee, 
or  to  raise  the  money,  if  not  in  hand,  as  the  Coimcil  might 
prefer. 

2nd,  That  the  demand  was  not  to  levy  a  rate  or  pats  a  by* 
law,  but  to  furnish  £2500  immediatelv :  an  unreasonable,  it 
not  an  impracticable  request ;  and  at  all  events  not  that  whioh  « 
the  court  is  now  called  upon  to  enforce  by  mandamos :  that 
one  thing  was  demanded  and  another  sougnt  to  be  enforced. 

3rd,  That  the  demand  should  he  of  something  specific  and 
duly  authorized — Regina  v.  The  Bristol  and  Exeter  Railway 
Company,  4  Q.  B.  162 ;  whereas  there  was  nothing  to  shew 
the  proposed  school  house  necessary,  nor  any  estimate  pre* 
pared  and  laid  before  the  Council,  as  the  Act  required — rafisr- 
ring  to  12  Vic.  c.  81,  sec.  177 ;  Municipal  Act  of  1851,  see. 
4 ;  13  &  14  Vic.  c.  48,  sec.  12  No.  12 ;  sec.  18  No.  1 ;  sec. 
20,  21,  24,  Nos.  3,  4,  6,  and  9;  and  16  Vic.  c.  185,  sees.  1 
and  6 ; — that  it  was  a  mere  arbitrary  requisition  for  a  large 
sum,  without  anything  satisfactory  to  justify  it. 

4th.  That  the  Trustees  were  bound  to  call  a  publio  meeting 
in  like  manner  and  under  the  same  regulations  as  school 
trustees  of  township  school  sections — 16  Vic.  c.  186,  see,  6. 

5th,  That  the  Board  of  Trustees  might  impose  a  rate  theai« 
selves,  and  having  a  remedy  in  their  own  handa,  ara  not 
entitled  to  ask  the  aid  of  a  maudamus. 

He  also  read  an  affidavit  in  reply  of  Duncan  McLeod,  awom 
the  26th  of  August,  lS54-~«That  he  is  a  member  of  the  Town 
Council  of  Poit  Hope,  and  that  no  publio  or  school  meeting  of 
the  freeholders  ana  householders  and  rther  taxable  inbanitanta 
of  the  sajd  town  or  any  waid  therein  was  called  by  the  said 
Board  ot  School  Trustees,  nor  was  any  notice  given  by  them 
of  any  such  meeting,  nor  did  any  such  take  place,  to  consider 
the  question  of  the  purchase  of  a  site  fc  r  a  central  school  and 
for  the  erection  of  a  school  house  thereon,  at  any  time  sinoa 
the  24th  of  July,  1850,  so  far  as  he  could  recollect  and  inform 
himself;  and  that  since  the  day  and  year  aforesaid,  so  far  aa 
he  can  recollect  and  inform  himself,  tio  application  has  been 
made  and  no  estimates  have  been  laid  before  the  said  Town 
Council  by  the  said  Board  of  Sohool  Trustees  on  behalf  of  tha 
majority  of  the  freeholders,  &c.,  of  the  said  town,  at  anv  publio 
meeting  before  then  called  for  the  purpose  aforesaid ;''  and 
submitted  that  their  proceedings  were  not  regular  or  aocording 
to  the  statutes,  and  were  too  loose  and  general  to  support  the 
present  application. 

Richards,  in  reply,  relied  on  the  13  &  14  Vic,  ch.  48,  sec. 
24,  No.  6,  as  authorizing  the  steps  taken :  he  denied  that  any 
more  specific  estimate  was  necessary,  the  amount  resting  in 
the  discretion  of  the  Board  of  Trustees,  who  most  be  suppoaed 
to  have  satisfied  themselves  of  the  propriety  and  expedienoy  of 
the  expenditure.  He  contended  that  no  publio  meeting  or 
vote  was  a  necessary  preliminary,  and  that  the  passing  a  by- 
law was  involved  in  the  levying  a  rate,  whioh  eoald  not  ba 
done  witho*:t  it ;  wherefore,  if  material,  the  one  was  eqoivalaot 
to  the  other,  and  that  the  oouooil  were  to  provide  the  money 
in  the  manner  desired  by  the  Board. 
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That  the  Trustees  were  not  boand  to  levy  a  rate  themselves, 
but  were  entitled  to  oall  upon  the  Mnnicipal  Council^  whose 
duty  it  became  to  provide  the  amount ;  and  if  that  was  ref  used, 
a  mandamus  was  the  proper  course,  to  compel  performance  of 
the  duty  deolared  by  the  statute,  &c. — 16  Vic,  ch.  185,  sees. 
1&6. 

Macaulat,  C.  J.— The  13  &  14  Vic.  c.  48,  sec  124,  No.  6, 
enacts  that  it  shall  be  the  duty  of  the  Board  ot  School  Trustees, 
&c.,  amons  other  things,  to  prepare  from  time  to  time  and 
lay  before  the  Municipal  Coancif,  &c.,  an  estimate  of  the  sum 
or  sums  which  they  shall  judge  expedient,  &c.,  for  the  pur- 
chasing school  premises  and  lor  building  school  houses,  &c. ; 
and  that  it  shall  be  the  duty  of  the  Common  Council  to  provide 
Buch  sum  or  sums  in  such  manner  as  shall  be  desired  by  the 
said  Board  pf  School  Trustees. 

I  am  disposed  to  think,  that  instead  of  this  the  Board  of 
School  Trustees  ma^  levy  a  rate  for  such  purposes  without 
reference  to  the  Municipal  Council  of  the  town — 16  Vic.  c. 
185,  sec.  1,  and  sec.  6,  21. — ^But  whether  or  not,  I  think  that 
application  may  be  made  to,  and  that  if  properly  made,  it  is 
the  duty  of,  the  Municipal  Council  to  provide  the  monies  in 
manner  desired ;  and  that  if  refused,  a  mandamus  may  be 
mored. 

I  do  not  think  a  vote  of  the  ratepayers  necessary  in  the  case 
of  cities  and  towns,  &c.,  as  it  is  within  school  sections  of 
townshijps  (16  Vic.  c.  185,  sec.  6),  as  was  decided  m  the  case 
of  The  School  Trustees  of  Brockville  v.  The  Town  Council  of 
BiockTille  (9  U.  C.  Q.  B.  R.  302;  13  &  14  Vic.  c.  48 ;  sec.  24, 
No8. 1,  6,  and  Nos.  4,  6,  sec.  18,  No.  1,  and  sec.  12,  No.  7.) 

But  on  the  present  application,  1  do  not  think,  first,  That 
the  proper  estimate  is  shewn  to  have  been  prepared  and  laid 
before  the  Municpal  Council ;  for  I  do  not  consider  the  com* 
munication  of  a  resolution  of  the  Board  of  Trustees  that  the 
ohairman  do  order  the  secretary  to  notify  the  Town  Council 
toytcntif^the  Board  with  £2,500,  immediatelyy  for  the  follow- 
ine  purposes — namely,  £500  for  purchasing  a  site  for  a  central 
school  house,  and  £2,000  for  the  erection  of  a  school  house 
-thereon — such  an  estimate  as  the  statute  contemplates,  and 
aa  the  Town  Couvcil,  when  called  upon  to  pay  so  large  a 
sum  out  of  the  funds  of  the  monioipality,  may  reasonably 
expect,  or  that  the  courts  are  t)ound,  as  a  matter  of  course, 
to  enforce  such  a  general  demand.  It  is  merely  a  peremptory 
requisition  for  a  largo  sum  of  money ;  and  if  twice  or  ten  times 
as  much  were  right,  the  cour^  might  as  well  be  moved  to 
enforce  the  payment  without  any  additional  explanation  to 
shew  it  a  reasonable  exercise  of  the  very  wide  discretion  and 
powers  vested  in  the  Board.  Nor  do  1  think  a  demand  to 
furnish  such  a  sum  immediately  reasonable,  without  showing 
that  the  municipality  possessed  fundb  ready  to  be  so  applied 
ftt  a  moment's  notice. 

We  are  not  asked  to  compel  performance  of  what  the 
resolution  required  merely  to  compel  the  Municipal  Council 
to  furnish  the  £2,500  immediately,  but  to  ord.r  them  to  levy 
a  rate,  &o. 

To  enforce  the  levy  of  a  rate  is  not  to  compel  that  which 
the  Board  of  Trustees  demand.  If  we  were  moved  to  grant 
a  mandamus  to  oider  the  immediate  furnishing  of  the  amount 
according  to  the  resolution  of  the  Board  of  Trustees,  I  appre- 
hend we  would  noi  be  prepared  to  do  so  without  more  appear- 
ing than  is  shewn  on  this  application ; — then,  in  place  tnereof 
we  are  asked  to  direct  that  to  be  done  which  the  Municipal 
Council  was  not  asked  to  do ;  nor  do  I  consider  that  which 
was  asked  was  equivalent.  It  appears  that  the  funds  were 
already  in  hand,  not  that  the  process  of  a  rate  was  required  to 
be  resorted  to. 

In  exeroisine  the  large  powers  vested  in  the  Board  of  True* 
tees  when  a  direot  taxation  to  so  large  an  amount  is  to  be 
imposed  upon  the  inhabitants*  not  by  the  Board  directly,  but 
through  the  Municipal  Council  upon  their  requisition,  we  must 


see  that  the  terms  and  substance  of  wha*  the  statutes  and  the 
law  require  have  been  correctly  complied  with.  One  thing 
required  is  the  preparation  of  an  estimate  ;  another  is,  a  die-* 
tinct  application  t3  the  council  to  do  that  which  we  are  called 
upon  to  eninrce.  My  impression  is  that  the  present  prooed- 
ings  are  deficient  in  both  these  respects. 

McLxAN,  J.,  and  RicHAans,  J.,  conoimed. 

Rule  discharged  without  casts. 


JosxpR  McKay  v.  Jamks  Hall. — ^Jamks  Charles  Johhstom 

XT  AL.  V.  James  Hall. 

A  Judgo  of  the  Coantr  Coart  hu  power  to  grant  a  cenifiette  for  ipoiJj 

execution.  "' 

^  [4  U.  C.  C.  P.  Rep.  14S.  J 

These  cases  were  brought  down  by  writ  of  trial  before  the 
Judge  of  the  County  Court  of  the  United  Counties  of  York, 
Ontario  and  Peel,  who  certified  on  the  same  day  that  in  his 
opinion  execution  ought  to  issue  forthwith  for  the  verdicts. 
In  Michaelmas  Term  last  Eccles  obtained  in  each  case 
respectively  rules  calling  on  the  plaintifi*  to  shew  cause  why 
the  judgments  entered  and  the  executions  issued  thereon 
should  not  be  set  aside,  on  the  grounds — ^Tliat  no  formal 
returns  had  been  made  by  the  Judge  upon  the  said  writs  of 
trial ;  that  the  writs  of  trial  had  not  been  first  returned  and 
filed  in  the  Crown-ofiice,  or  remained  there  for  the  space  of 
six  days ;  that  the  Judge  of  the  County  Court  had  no  authority 
to  grant  such  certificate  as  aforesaid. 

Hagariy^  Q.C,  shewed  cause,  and  contended  that  there  is 
no  reason  why  the  judge  of  the  County  Court  should  not  cer- 
tify for  immediate  execution  after  a  judge  of  the  Superior 
Court  has  said  the  cause  was  a  proper  one  to  be  tried  by  him ; 
that  the  judge  of  the  County  Court  is  tlie  only  person  wno  can 
certify  for  costs,  because  the  act  savs  it  must  oe  done  by  the 
judge  who  tried  the  cause ;  that  tne  certificate  of  a  judge. 
erroneously  made  up,  may  be  amended.—^  &  4  Wm.  IV  o^. 
42,  sec.  10. 

Ecdes  supported  the  rule.—That  the  Imperial  statute  1  W.^ 
lY.  applies  to  judges  q(  the  superior  court,  and  the  Act  whkh 
authorizes  the  wnt  of  trial  was  passed  after;  that  the  judge 
who  tries  the  cause  has  the  right  to  make  certain  amend- 
ments :  that  the  Act  of  1852  cannot  be  carried  back  and 
embodied  in  the  Act  of  1845 :  that  no  power  can  be  given  to 
judges  of  the  County  Court  to  grant  certificates  for  immediato 
execution  except  by  express  enactments ;  that  his  being  a 
judge  of  the  County  Court  does  not  make  him  a  judge  under 
the  Act  with  power  to  certify ;  that  he  is  only  delegated  by 
the  Act  and  writ  to  try  the  writ,  and  then  his  power  ceases ; 
that  amendments  are  difierent  from  the  f  ranting  certificateSf 
because  amendments  are  made  during  the  course  of  the  trial* 
but  after  the  jury  find  their  verdict  henas  no  power  except  to 
endorse  his  verdict  and  make  his  return ;  that  the  56ih  sec- 
tion of  the  statute  8  Yic.  directs  what  is  to  be  done  after  the 
verdict,  and  that  the  judgment  shall  not  be  entered  for  six 
days;  that  the  Act  authorizing  the  writ  of  trial  cannot  bo 
altered  except  by  an  Act  with  express  enactments  referring 
to  the  former  Act ;  that  the  judge  of  the  County  Court  has  no 
authority  to  order  a  judgment  to  be  entered  in  a  superior  court 
before  tne  time  for  entering  judgment  regularly  in  that  couit. 

Macaulat,  C.J.,  delivered  the  judgment  of  the  Conrt.  (a) 
It  seems  clear  that  the  Judges  of  the  Coiinty  Court  aio 
Judges  within  the  statute  16  Yic.  ch.  175,  sec.  27,  from  the 
circumstance  of  their  being  spoken  of  as  such  in  that  sectioo 
which  includes  both  the  Superior  and  County  Courts.  I  think 
the  writ  of  trial  is  virtually  a  record,  although  not  so  termed 
and  that  the  certificate  of  the  Judge  of  &e  County  Court 

(a)  The  foUowinf  statutes  show  the  powers  conferred  on  the  Jndgw  ef  th* 
Coantjr  Coort,  snd  ve  applicable  to  Uiii  cMe  :--8  Vie.  eh.  It,  IS  Vie«  e.  ft,  if 
a  14  Vic.  c.  as,  Imp.  Stat.  I  Wm.  TV.  c.  7;  S  a  f  W.  IV.  o.  49. 
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ihe  state  of  Xl'W  YuiL:  that  there  was  nothiric^  more  thaa 
usu:il  in  th'?  tender,  nor  more  than  a  n«:nal  trnin. 

The  learned  Chief  Justice,  who  tried  the  cause,  told  the 
jury  t!ie  defendants  could  only  lo  he!d  liable  in  case  of  neg- 
li^^tiicL  :  lliat  llie  axle  lireakini:  threw  it  on  the  defendants  to 
shew  that  due  care  was  taken  U)  ha\e  proper  carriages,  and 
to  M-certain  frnia  time  to  time  that  nil  was  sonnd;  and  that 
th  y  \^  '»re  to  :  y  wl>pt!:er  t?iey  found  ;;ny  want  of  skill  or 
caiv  (v\  this  'i(i;isio  I.  {  r  tha'  tf-  iron  w  ::s  of  1  :i  1  quality,  and 
the;    '■  :o-  f.ul■^. 

'i'.i.'  plai;:!iii 's  counsel  objreted  tliat  there  .should  have 
be>   1  t  vide..  V  uive  .  v  T  the  M.;[leienL\  if  the  axle-tree,  and 

as  ;.i  tiio  piv;l,ii)le  lauso  of  llie  ac«'i.lcnt;  lui  the  learned 
Cli  •  1  dustiic  jcft  ti)  t'lf  jury  tl;'' evi'i'Mce  ol  the  engineer  as 
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Magdona^d  v.  The  Hamilton  and  Post  Dovek  Plank 

Road  Company. 

lAobility  of  Boad  Companies  for  aceident$. 

fioad  eompanie*  owning  public  highvt-nys  and  entitled  in  tolls  for  the  use 
thercoC  arc  liable  foracciaents  arising  from  want  of  repair  lo  the  roads.  They 
are  liable  to  an  individual  susiaiauig  special  ujury,  as  well  as  to  the  public. 
by  indictmeni. 

[3  tr.  C.  C.  P.  Rep.  402.] 

Case  for  injury  to  plaintiflf's  wife  by  the  upsetting  of  a  hired 
coach,  in  which  the  plaintifi'  and  his  family  were  travelling 
upon  the  defendants'  road, — the  accident  having  been  occa- 
sioned by  the  bad  and  insufRcient  slate  of  repair  of  such  road. 
It  was  said  to  have  been  a  government  road,  sold  to  the 
defendants  under  the  provincial  statute  12  Vic.  ch.  5. 

Plea — ^Not  guilty. 

The  bad  state  of  the  road,  and  the  injury  in  consequence, 
were  proved. 

It  was  objected  by  defendants'  counsel  at  the  trial : — 

1st.  That  the  state  of  <he  road  should  be  proved  by  an 
engineer. 

2nd.  That  the  only  remedy  was  by  indictment,  under  sec. 
35  of  the  provincial  statute  1*2  Vic.  ch.  84. 

3rd.  That  defendants  were  entitled  to  notice  of  action. 

Leave  was  reserved  to  move  on  these  points,  and  the  case 
was  left  to  the  jury,  who  found  for  the  plaintiff  X50  damages. 

FreeinaUf  for  plaintiff,  moved  to  set  aside  such  verdict, 
and  to  enter  a  non-suit  on  the  above  grounds,  and  on  the 
additional  (4th)  ground  that  ihe  plaintiff's  only  remedy  is 
against  the  coach  proprietor,  or  at  all  events,  that  he  alone 
could  sue  defendants. 

The  following  cases  were  referred  to — Russell  et  al.  v. 
County  of  Devon,  2  T.  R.  667 ;  The  Mayor,  &c.,  of  Lyme 
Regis  V.  Henley,  3  B.  &  Ad.  77  ;  Crisp  v.  Bunbury,  8  Bing. 
394;  Butterfield  v.  Forrester,  11  East,  60;  Bridge  t?.  The 
Grand  Junction  Railway  Company,  3  M.  &  W.  244-5 ;  The 
Mayor,  &c.,  of  Lichfield  t?.  Simpson,  8  Q.  B.  65 ;  as  to  double 
redress  on  statute  and  by  action  Stevens  v.  Leacocke  et  al., 
11  Q.  B.  731,  distinguishes  between  common  law  rights 
infringed  and  those  conferred  by  statute.  Albon  et  al.  v. 
Pyke,  4  M.  &  G.  421,  S.  P. ;  Clayards  v.  Delrick  et  al.,  12 
Q.  B.  439 ;  Marshall  et  al.  v.  Nichols,  21  L.  J.  Q.  B.  343,  12 
Am.  Eng.  466,  S.  C. ;  Bigby  v.  Hewett,  6  Ex.  R.  210-3 ; 
Thorc^ood  v,  Bryan,  8  C.  B.  116 ;  Booth  v.  Monmouth  Railway 
Co.,  17  Law  Timesy  154  Q.  B. — If  an  act  of  parliament  casts 
upon  any  persons  the  obligation  to  execute  a  public  work, 
and  the  omission  to  execute  that  work  inflicts  an  injury  upon 
a  private  person,  a  person  injured  may  maintain  an  action  for 
Ihe  injury  so  sustained. 

Macaxtlat,  C.  J. — The  defendants,  owning  the  road  as  a 
public  highway,  and  the  duty  of  repairing  it  being  upon 
them,  and  being  entitled  to  exact  tolls  for  the  use  thereof,  it 
appears  to  me  that,  upon  the  principles  of  the  common  law, 
they  are  liable  in  this  action  to  an  individual  lawfully  using 
the  road  and  guilty  of  no  fault  on  his  own  part,  for  a  special 
injury  received,  in  consequence  of  the  defendants'  permitting 
the  road  to  remain  out  of  repair,  as  proved  in  evidence.  Such 
want  of  repair  may  have  been  also  a  public  nuisance  as 
respected  the  public  at  large,  and^  the  defendants  may  have 
incurred  liability  to  indictment.  But,  independently  of  any 
such  liability,  they  are  also  liable  for  special  injury  and 
damage  sustained  oy  a  private  individual,  for  the  default  and 
omission,  amounting  td  a  public  nuisance.  I  perceive  no 
naflon  to  doubt  their  liability  in  this  action  and  on  the  evi- 
dence, and  there  will  be  no  rule. 
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COURTS    OF   JUSTICE. 


The  recent  investigations  in  New  York,  noticed 
in  the  public  journals,  have  placed  certain  jadicial 
functionaries  in  no  enviable  light  before  the  public 
at  large.  We  have  no  doubt  that  the  individuals 
referred  to  are  exceptions  to  the  great  body  of 
learned  and  honourable  men  cemposing  the  New 
York  judiciary :  yet  the  wonder  is,  with  the  vicious 
system  which  regulates  their  appointment  and 
tenure,  that  instances  of  corruption  and  depravity 
are  not  daily  developed. 

But  beside  fundamental  defects,  there  are  striking 
objections  to  the  manner  in  which  things  are  done 
and  suffered  in  connection  with  the  administration 
of  the  Law,  and  those  who  administer  it.  We 
have  on  several  occasions  witnessed  the  proceed- 
ings of  the  Courts  in  the  United  States,  and  were 
much  struck  with  the  contrast,  in  externals  and  in 
the  mode  of  conducting  business,  between  them 
and  our  own  Courts.  Nothing  to  distinguish  the 
Judge  or  the  Barrister  from  the  medley  of  officers 
Constables  and  Suitors  present ;  the  Judge  treated 
not  disrespectfully,  it  is  true,  but  with  an  indeco- 
rous  familiarity.  The  want  of  that  quiet,  oiderly, 
dignified  manner  of  proceeding,  we  have  been 
familiar  with  here.  Indeed,  we  have  even  heard  of 
Judges  leaving  the  Bench  at  mid-day,  proceeding 
to  a  neighbouring  hotel,  and  commonly  discnssinir 
their  dinners  in  company  with  suitors,  ccmstables 
and  criers,  and  commenting  freely  upon  the  cae«s 
tried  or  to  be  tried,  before  the  Judge.  ^ 
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We  have  ccmversed  with  many  educated  persons, 
laymen  and  lawyers,  on  this  subject :  all  regretted 
that  the  mode  of  administering  justice,  and  that 
the  position  of  its  ministers  could  not  be  placed  on 
the  same  footing  as  in  England ;  but  '^  difficulties 
in  accomplishing  it  from  their  peculiar  institutions" 
were  said  to  stand  in  the  way — the  equality  of 
eitizenship  would  be  disturbed,  if  the  claims  of  the 
office  were  fully  recognized. 

Yet  it  is  not  the  person  of  the  Judge,  nor  even  of 
the  "  Sovereign  People"  in  the  Judge,  that  is  only 
disrespected :  it  is  Justice  herself  that  is  treated 
with  unclean  familiarity. 

It  is  not  with  a  desire  to  disparage  the  ad  minis* 
tration  of  the  Law  elsewhere  that  we  notice  this 
subject;  but  may  we  not  find  in  it  a  warning 
against  laxity  in  the  manner  and  order  of  adminis- 
tration in  some  of  our  own  Courts  ?  We  have  no 
apprehension  respecting  the  Superior,  nor  indeed 
for  our  Inferior  Courts,  but  the  tendency  in  Inferior 
Tribunals  is,  for  obvious  reasons,  downwards ;  and 
it  requires  all  the  vigilance  of  the  Judges  to  main- 
tain the  statzis  of  our  Division  Courts,  to  follow 
out  the  good  commencement  made ;  there  is  no 
reason  why  these  Courts  should  not  exhibit  the 
same  decorum,  the  same  decent  formalities,  or 
nearly  so,  as  in  the  Superior  Courts. 

The  dignity  of  Justice  is  not  to  be  measured  by 
the  money  value  of  the  subject  matter  it  is  brought 
to  bear  upon.  Let  the  Judges  continue  to  respect 
themselves,  and  the  public  will  remember  **the 
respect  to  be  had  to  their  persons  and  office."  Let 
them  bear  in  mincKthat,  however  small  their  own 
emoluments — however  rude  their  Court  accomoda- 
tions— ^however  trifling  the  matter  in  dispute  before 
them  may  be,  that  such  labours,  though  humble, 
are  not  mean,  for  the  principle  of  Justice  stamps 
them  with  honour* 


Heldy  that  in  the  absence  of  any  rule  of  practice 
limiting  the  period  within  which  a  warrant  must 
issue,  such  lapse  of  time  was  not  a  sufficient  ffround 
for  the  discharge  of  a  defaulting  defendant  who  bad 
been  so  arrested  and  imprisoned. 

Under  the  Division  Court  Ad  the  warrant  is  in 
force  for  three  months  only  from  date  of  order,  the 
55th  Rule  of  Practice  providing  that  warrants  for 
commitment,  whenever  issued,  shall  bear  date  on 
the  day  on  which  the  order  for  commitment  was 
entered  in  the  Procedure  Book  (i.e.  the  day  on 
which  order  made),  and  shall  continue  in  force  for 
three  calendar  months  from  such  date,  and  no 
longer.  4 

In  respect  to  successive  commitments  for  non- 
payment of  the  same  sum,  there  is  an  important 
case— jRf  Boyce^  21  L.  T.  181 ;  22  L.  J.  Q.  B.  S9S. 
The  proceeding  was  under  the  9  &  10  Vic.  c.  95, 
ss  99  and  103,  and  it  was  held  that  the  Judge  of 
a  County  Court  has  power  to  commit  a  defendant 
who  is  summoned  for  non-payment  of  money  pur- 
suant to  a  Judgment  of  that  Court,  as  soon  as  a 
new  default  is  made,  and  therefore  where  a  Judg- 
ment debtor  has  been  once  committed  for  seven 
days  for  non-payment,  he  may,  at  the  expiration  of 
that  imprisonment,  be  again  committed,  if,  having 
the  means  of  paying  he  still  refuses  to  pay,  upon 
which  the  decision  of  the  County  Court  is  conclusive. 

(TO  BX  CONTtRUKO.) 


THE   COUNTY   COURTS. 


eoBiBciTBfEinr  upon  judgment  summons. 


(D.  C.  Act  of  1850,  sees.  91  &  92,) 
Reyiew  of  English  Decisioiu  bearing  on. 


(Continued  from  page  216.) 

Re  O'Neil,  1  C.  C.  C.  484,  1  L.  M.  &  P.  737 
(tSrd  Nov.  1850). — In  this  case  it  was  held  not 
necessaiy  that  the  Warrant  of  Commitment  of  a  dft. 
in  default  of  payment  of  a  debt  recovered  in  the 
County  Court,  should  be  issued  immediately  after 
the  date  of  the  Judge's  order  for  imprisonment. 

Whei^  the  order  of  commitment  in  default  was 
made  on  the  15th  April,  but  the  warrant  for  arrest 
and  imprisonment  was  not  issued  till  the  9th  of 
October  following. 


It  is  rumoured  that  the  County  Courts  Practice 
is  to  undergo  a  thorough  change,  and  that  a  Bill 
has  been  actually  dmwn  to  effect  that  purpose. 
Organic  changes  in  the  mode  of  Trial  and  other 
particulars  similar  to  the  provisions  of  the  English 
Common  Law  Procedure  Act,  as  well  as  an 
enlargement  of  the  subject  matter  of  Jurisdiction, 
are  also  spoken  of. 

We  admit  the  necessity  for  some  improvement. 
The  practice  may  be  simplified  very  much,  and 
some  of  the  services  now  required  may  advantage- 
ously' be  dispensed  with,  but  we  hope  that  there 
is  no  intention  of  doing  away  with  the  formal 
Pleadings. 

The  measure,  we  trust,  will  be  properly  digested 
before  it  is  given  to  the  Legislature ;  and  it  is  to 
be  hoped  that  those  n^ost  familiar  with  the  subject 
will  be  consulted.  Until,  however,  the  measure  is 
before  the  public  it  would  be  useless  to  indulge  in 
conjecture  or  anticipatory  remark,  but  our  columns 
are  open  to  those  who  wish  to  point  out  existing 
defects  in  the  Law  and  Practice  of  the  County 
Courts,  if  well  considered  suggestions  for  improve* 
ment  are  at  the  same  time  submitted. 
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JUSTICE   AND   MERCT. 

The  Judjffe  dispenses  justice,  mercy  is  the  pre- 
rogative of  the  Crown.  The  Judge  pronounces 
the  law's  doom ;  it  is  the  privilege  of  the  Sovereign 
to  modify  and  mitigate  a  sentence  according  to 
the  circumstances  of  the  case.  The  crime  is  not 
always  the  measure  of  ^ilt.  A  small  crime  may 
involve  greater  criminality  than  a  great  crime,  a 
great  crime  may  have  less  guilt  in  it  than  a  small 
one,  the  law  cannot  measure  this,  at  least  our  law 
does  so  but  imperfectly.  In  France  provision  is 
made  for  such  a  frequent  state  of  things  by  the 
-power  given  to  the  Jury  of  finding  a  verdict  of 
"  guilty  with  extenuating  circumstances.  We  do 
it  rudely  by  the  Jury's  recommendation  to  mercy. 
But  motives  are  often  misrepresented  and  misun- 
derstood out  of  Court,  where  the  facts  that  call  for 
mitigation  are  not  known.  The  public  look  broadly 
at  the  crime  and  take  no  account  of  the  circum- 
stances of  the  criminal,  and  they  exclaim  against 
lenity,  or  against  severity,  ignorant  of  the  causes 
that  in  either  case  determine  the  amount  of  crimi- 
nality.— Law  Times, 


With  this  number  the  present  volume  ends ;  the 
January  number  will  be  out  in  a  few  days.  So  far 
we  have  been  able  to  accomplish  towards  redeem- 
ing our  promise.  In  this,  our  work  has  been 
lightened  by  the  assistance  of  a  gentleman  who 
has  lately  united  with  the  present  Editors  in  con- 
ducting the  Journal.  He  brings  to  our  aid  no 
small  experience  in  the  management  of  a  public 
journal,  and  we  are  now  able  with  increased  con- 
fidence to  guarantee  punctuality  in  the  future 
issues.  We  may  add  that  the  gentleman  referred 
to  is  a  member  of  the  Law  Society.  The  February 
number  will  appear  early  in  the  month,  and  there- 
after it  is  designed  to  publish  on  the  first  day  of 
each  month. 

We  take  the  subjoined  from  a  local  paper,  the 
Cornwall  Constitutional ;  it  is  a  statement  obtained 
of  a  circuit  by  Judge  Jarvis,  and  is  advanced  by 
the  editor  in  proof  of  the  correctness  of  his  remarks, 
in  a  previous  number,  that  County  Judges  were 
underpaid  for  their  laborious  duties. 

In  the  question  of  remuneration,  in  our  judgment, 
all  County  Judges  should  be  placed  on  the  same 
footing,  seeing  that  the  whole  time  of  each  is  ex- 
pected to  be  held  available  for  the  public  necessities. 

The  office  demands  the  ablest  men  the  profession 
can  supply,  and  the  Country  cannot  have  fit  men  as 
Judges  unless  inducements  are  held  out  to  abandon 
the  profits  of  their  profession.  The  statement 
below  gives  probably  a  fair  average  view  of  the 
County  Judges'  work;  indeed  in  the  only  locality 
we  have  personal  knowledge  of  (the  County  of 
Simcoe)  it  even  falls  short  of  the  number  of  miles 
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travelled  and  number  of  cases  disposed  of  by  the 

Judge.    Ez  una  disce  otnnes. 

On  the  20th~- ^e  travelled  to  Wiiliamstowni  15  miles, 
where  he  disposed  of  a  Docket  of  48  cases.  21  st — ^Alexandrian 
16  miles,  211  cases.  22nd — ^Lancaster,  16  miles,  108  cases ; 
returned  home  that  evening  16  miles.  Monday  24th — Finch, 
26  miles,  51  cases ;  broke  his  carriage,  returned  16  miles  to 
Osnabruok,  and  remained  there  Chriotmas  Day,  storm  bound. 
Wednesday  26Ui — Williamsburgh,  16  miles,  177  cases. 
Thursday — Winchester,  18  miles,  77  cases.  Friday — 
Mountain,  64' cases,  15  miles.  Saturday — Matilda,  15  miles, 
144  cases.— Mondav,  Osnabruck,  24  miles,  213  oases,  and 
got  home  at  a  little  before  10  o'clock,  12  miles. 

The  Circuit,  therefore,  caused  the  Judge  to  be  absent 
eleven  days  from  home,  including  Christmas  Day,  and  one 
Sunday^  he  travelled  205  miles,  and  disposed  of  dockets 
numbermg  1,093  cases.  Of  these  297  came  toahearingi 
and  judgments  were  pronounced  in  them.  He  signed  d& 
orders  for  pajrment,  and  took  besides  affidavits  of  the  execu- 
tion of  206  coniessions.  After  the  close  of  the  Court  each 
evening  he  had  to  examine  the  accounts  of  the  Fee  Fund ;  the 
accounts  of  receipt  and  payment  of  suitors,  money,  and 
inspect  the  procedure  bookB  of  the  Clerk.  If  to  this  be  added 
the  fact,  that  these  Circuits  are  performed  six  times  in  the 
year,  one  can  form  some  opinion  of  the  labour.  But  besides 
this,  12  sitting  of  the  Division  Court  are  held  yearly  in  this 
Towui  in  which  about  800  suits  are  brought.  The  Judge 
also  holds  four  terms  of  the  County  Court,  of  six  days  eacn, 
and  four  Courts  of  Quarter  Sessions  of  the  Peace.  He  is  fre- 
quently called  upon  to  decide  questions  in  the  practice  Court 
of  the  Superior  Courts,  as  well  as  in  the  County  Court,  and 
the  equity  jurisdiction  of  the  County  Court  is  also  uuder  his 
charge.  Out  of  the  297  hearings  there  were  but  three  Jury 
cases.  He  had  also  to  examine  13  persons  brought  up  on 
judgment  summonses  and  five  more  were  ordered  to  be  com- 
mitted for  not  appearing. 


We  find  by  a  late  Gazette  that  Oliver  Mowat,  Esq.,  Las 
been  appointed  a  Queen's  Counsel.  We  are  glad  to  see  this. 
It  is  always  a  matter  of  pleasure  when  moral  worth  and  pro- 
fessional eminence  meets  an  appropriate  acknowledgment. 


LIABILITIES  AND  DUTIES  OF  TRUSTEES. 

(Practical  points  lately  decided.*) 

llie  practical  importance  to  every  professional  man  of  the 
subject  placed  at  the  head  of  the  present  article,  cannot  be 
denied.  We  propose,  therefore,  adducing  as  concisely  as 
we  can  the  leading  principles  relating  to  this  topic,  together 
with  the  recent  decisions  thereon. 

The  general  principle  adopted  by  our  courts  with  respect 
to  the  liabilities  of  executors  and  administrators,  is  thus  laid 
down  by  Mr.  Justice  Vaughan  Williams  in  his  excellent 
"Treatise  on  the  Law  of  Executors  and  Administrators.'* 
After  stating,  that  where  the  will  contains  express  directions 
what  the  executors  are  to  do,  an  executor  who  proves  the 
will  must  do  all  which  he  is  directed  to  do  as  executor,  and 
he  cannot  say,  that  though  executor  he  is  not  clothed  with 
any  of  these  trusts,  he  proceeds  as  follows ; — <«  The  general 
rule  adopted  with  respect  to  the  liability  of  executor  and 
administrator  on  this  head,  is  founded  upon  two  principles. 
First,  that  in  order  not  to  deter  personB  from  undertaking 
these  offices,  the  court  is  extremely  liberal  in  making  every 
possible  allowance,  and  cautious  not  to  hold  executors  or 
administrators  liable  upon  slight  grounds.  Secondly,  that 
care  must  be  taken  to  fo^ard  against  any  abuse  of  their  trust." 

As  regards  the  liability  of  executors  and  administrators  by 
their  own  acts,  they  may  be  guilty  of  a  deikutavit,  not  only 
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by  a  ilirect  abuse  by  them,  as  by  converting  to  their  own  ufc  '. 
the  effect*  of  the  deceaped,  but  also  bv  Buch  act<  of  necli-  • 
gence  and  wrongs  admin  if^t  rat  ion  as  will  disappoint  tbe  claim- 
ants on  the  assets.  If  the  executor,  by  his  delay  in  com- 
mencing an  action,  has  ei  abled  llie  debtor  of  his  testator  to 
protect  himself  iimler  a  p'ea  o*  the  Statute  of  Li  '.itations 
this  amounts  to  a  df^vnatavit.  So  also,  if  the  executor  or  ad- 
ministr  tor  misapply  the  asset.-^  in  undue  expenses  for  the 
faneral,  in  the  payment  of  debts  out  of  their  ietril  order  to 
the  prejudice  of  such  as  are  superior,  or  by  an  a>?ent  to  a 
payment  of  a  lenacy,  when  there  is  not  a  Wind  s  fiicient  fo» 
creditors.  If  an  executor  releases  a  debt  due  to  t'  e  tesisitor, 
he  is  liable  himself  to  he  charired  with  the  nmoniii  of  it,  and 
he  is  also  jjuilty  of  a  devtsttivit  if  he  applies  th"  aiisets  irj 
payment  of  a  claim  which  he  i«  not  bound  to  satisfy.  In  an 
action  brou^rht  affain-^t  one  of  three  e\e<  utors  c»ri  a  covenant 
of  the  test :t tor.  it  was  he'il  that  'he  inventory  taken  before 
probate  was  evidence  to  chars e  him  with  the  assets  therein 
specified  :  {Rowan  v.  Jtbb,  10  T.  R.  216.) 

In  the  case  of  Shies  v.  Guy,  14  L.  T  Rep.  305,  it  wa- 
held  that  by  provinjr  the  will,  the  executors  becamt*  respon- 
sible for  settinj;  in  the  estate  of  the  testator,  notwithstandnii; 
the.  usual  indemnity  clauses:  so  that  an  executor  who  by 
beini;  merelj*  p:issive  enables  his  co-exec ntc  to  withhold  or 
misapply  any  part  of  the  estate,  becomes  liable  to  make 
good  any  deficiency  occasioned  by  his  co-executor's  breach 
of  trust.  By  this  cas*?  it  was  also  determined  that  executors 
are  liable  for  negii<rence  or  inattention  to  their  duties,  ad 
that  they  cannot  safely  rely  tor  their  piotection  on  the  old 
cases  on  the  subject. 

In  the  following:  case  the  trustees  of  a  marriase-settl^ment 
were  made  peisonally  responsible  for  the  consequences  of 
th*'ir  nejylect  to  enforce  a  covenant  contai  ed  therein.  By 
the  settlement  in  question  it  was  covenanted  and  an^reed  that 
£5,000  Consols,  part  of  the  wife's  property,  should  be  trans- 
ferred to  trustees,  upon  certain  trusts  for  the  husb md  and 
wife  and  children.  At  the  time  of  the  settlement  a  sum  of 
£4.d46  was  s-tauMinj?  in  the  name  of  the  wile  :  but  thetru-tees 
took  no  steps  to  enforce  a  transfer,  and  it  was  sold  out  and 
misapplied  by  the  husband.  It  was  held  t  at  the  trustees 
wee  personally  responsible  for  the  loss  :  {F'Tiwick  v.  Grefti- 
well,  10  B.  412..  [n  this  case  it  was  nlbo  held  that  the 
trustees  were  not  relieveil  f  om  their  liability  by  the  tiustee 
indemnity  clause,  decia  ing  that  they  should  nut  be  liab  e 
"for  any  casual  or  involu'-tary  loss,  without  their  wilful 
default ;  but  for  such  inoueys  only  as  should  actually  come  to 
their  hat  ids. 

In  a  still  later  c.ise,  a  trustee  of  certain  estates  received  the 
proceeds,  and  paid  them  into  a  bank,  ^^here  they  were  left 
for  many  years.  A  suit  was  instituted,  anil  a  receiver 
appointed  of  -^ents  and  interest.  The  bank  havinj^  failed,  it 
was  held  that  the  cestui  fjutf  trusty  who  were  infants,  mu  t 
not  be  prejudiced  by  tie  n€\ijlect  of  the  trn-tee  to  place  the 
fnnd  in  safety,  and  that  the  trustee  was  liable  to  refund  the 
money  lost :  {Drewer  v.  Maudes  ey,  18  L.  J.  273,  C.) 

The  investment  of  the  IruNt-fund  upon  proper  and  safe 
security  is,  of  course,  i»no  of  the  foretnost  duties  which  de- 
vo  ves  both  upon  executors  and  trustees.  Where  by  negli- 
gence, or  from  wha  ever  cause,  they  omit  to  lake  proper 
measures  to  obtain  sucrh  a  security  tor  the  trust-fund  as  the 
rules  of  law  and  equity  sanction,  and  in  consequence  of 
such  neglect  or  de:eIiction  of  duty  the  trust-fund  suffers 
thereby,  the  trustees  themselves  are  very  iustly  held  respou- 
Bible  to  make  <!Ood  the  loss  so  occasionecl  by  their  wrongful 
acts,  or  wilful  neg  eel. 

In  the  following  case,  the  ceHui  que  trust  proposed  to  pay 
off  a  mortfjfage  on  the  trust  prope  ty*  by  raiding  the  necessary 
fuads  at  less  expense  aiit  tt  a  lower  rate  of  interest  than 
would  be  required  by  another  mode  ot  raising  the  moneys 
possessed  by  the  solicitor  of  the  tru<^tees.  The  cestui  que 
trutt,  without  the  concurxenco  of  the  trustees,  carried  out 


t:  eir  proposil;  aid  p3ndlng  these  transactions,  one  of  the 
trustees  ot  the  settlement  retired,  and  in  his  room  a  near 
!el  itive  o'  their  soUchor  was  appointed  a  Trustee,  but  without 
any  communication  on  the  subject  wrh  the  c*'Riu\  que  trusi. 
The  trust-  es  afierwaids  gave  notice  of  their  intention  to  sell 
the  pro|>erty  un  er  a  |>ower  of  s  le  and  exchange,  and  defr;«y 
out  of  ilie  proceeds  their  costs  cha-jres  and  expenses  of  nego- 
tiating the  treaty  fir  the  loan  which  they  had  propose<l  to 
ed'ei't.  The  sale  was  prevented  by  injunction,  and  a  bill 
tiled  by  the  cestui  que  trv^t  £raii:st  the  tir.stees  and  their 
so  i<  itor.  It  wiis  eld  at  the  hearin;|r,  that  the  contemplated 
-a  e,  if  carried  out,  .vouid  have  been  a  breach  of  trast,  a^d 
that,  under  tt.e  circumstances,  the  trustees  onsht  to  bo 
removed  and  new  trustees  appointed:  {Marshall  r  Sladdsiif 
19  L.J.  57,  V.C.W.) 

A  cestui  que  trust  discovering  a  breach  of  trust,  bnt  not 
ret^eivinir  any  benefit  from  it,  or  conniving  in  it  for  any  pur^ 
pose,  and  not  recognising  the  transaction,  is  not  pre  *luded 
from  complaining  ot  it  merely  on  the  ground  that  he  abstained 
from  makmg  such  complaint  until  long  after  he  first  knew  of 
it.  Therefore,  where  stock  stood  invested  in  trust  for  the 
motber  for  life,  with  remainder  to  her  son  and  daughter  and 
thoir  children,  and  the  daughter  knew  of  an  application  by 
the  son  for  a  loan  from  the  trustees  of  part  of  the  trust-moneys 
uixin  his  personal  security,  and  that  the  trustees  were  willinsi 
to  make  the  loan  with  the  consent  of  her  mother,  the  tenant 
for  life,  and  that  the  loan  was,  in  f^tct,  afterwards  made,  and 
»he  objected  to  the  loan  in  her  communications  with  her 
mother,  but  did  not  otherwise  oppose  it,  and  had  not  any 
communication  with  the  trustees  on  tbe  subject;  it  was  held 
that  this  was  not  such  acquies  ence  on  the  part  of  the  d  ughter 
0  the  loan  as  to  preclut'e  her  from  chargin^r  the  trustees  with 
the  breach  of  trust  in  a  suit  instituted  seven  years  after  the 
transaction  took  place.  It  was  held,  also,  that  the  daughter 
was  not  precluded  from  so  charging  the  trustees,  by  the  fact 
that  she  knew  that  the  mother  had  (untruly)  stated  to  her  son 
that  she  (the  daughter)  had  consented  to  the  'oan.  BUch  state* 
ment  of  the  daughter's  consent  never  bavin?  been  communi- 
Cdted  to  the  trustees,  or  constituted  any  part  of  the  sanction 
or  authority  under  which  they  acted.  An  investment  by 
tustees  ot  £2,183  trust-funds,  which  they  were  empowered 
to  lend  on  real  security,  in  a  mortgage  of  house  pro|ierty  in 
a  town,  occupieil  tor  conmercial  purposes  and  va  ued  at 
£2,800,  a  value  «lso  in  some  measurt-  dependent  on  the  per- 
formai»ce  of  covenants,  was  held  not  to  be  justified.  Where 
trustees  having  power  to  invest  in  government  or  re  -I  security, 
and  to  vary  such  investment  from  time  to  time,  sold  out  stock 
for  the  purpose  of  investing  he  pr  di- e  of  the  s'ork  in  a 
mortgage  which  they  were  hot  justitied  in  takinsr,  it  was  held 
that  ine  •  ourt  could  not  t  eat  the  sale  of  tlie  stock  a^  lawful, 
and  the  inv  stme  t  as  un'awtui,  so  as  to  justify  tne  trust  by 
<eptacingthe  Mioney.  but  that  ttie  whn^e  must  be  treated  as 
un  unju  tifiable  tran>actioii,and  that  the  trn^tees  must  rer>*ace 
the  sto>  k.  Where  trustees  lent  the  tru-t-monevs  to  one  of  the 
cestui  que  trust,  upon  a  contract  %\h  (*h  constituted  a  breach 
oi  trust,  the  Court,  in  a  suit  by  t  e  trustees  as:ain>t  all  the 
cestui  que  trust,  refused,  as  against  the  cestui  que  trust 
who  hid  obtained  the  loan,  to  make  n  decree  for  the  repay- 
ment of  the  money  contrary  to  the  terms  of  the  contract: 
(PhiUipson  v.  Getty,  7  Hare,  516:  atfirmed  by  L.  C.  10th 
March,  1849. 

Under  a  will,  trustees  of  a  fund  for  the  plaintiff  were 
em|X)wered  to  invest  on  security  ot  leal  estate  in  England  or 
Wales,  with  her  consent ;  and  under  a  settlement  on  the 
mu'nage  of  the  plaintiff,  similar  trusts  were  created,  and  the 
same  trustees,  with  J  ,  empowe  ed  to  invest  the  fund  on 
secturities  of  real  estate  in  Great  Britain  or  Ireland,  with 
the  consent  of  the  plaintiff  and  her  husband.  The  trustees 
under  the  will  invested,  under  Mr.  Lynch's  Act,  on  a  mort* 
gage  of  leal  estate  in  Ireland,  but  without  the  plaintiff 'e 
consent  obtained  in  writing ;  and  the  trustees  under  the  ifit* 
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tlement  inyested  on  security  of  real  estates  in  England,  which 
were  heavi'y  incurabered,  but  with  the  •  onsent  m  writing  of 
the  husband  ami  wife.  Bot.i  necurities  proving  insufficient 
^  the  Irntitees  were  ordered  :o  repJa  e  tlie  truM-funds,  by 
investment  in  consols  to  the  »iraoijnt  the  irusl -moneys  won  Id 
have  {)rodu<'ed  at  the  time  of  the  improvuleiit  uive.stmenl: 
(Ntrris  v.  H^  ighU  42  L  J.,  322  iM.  R  )  In  a  ra.rii  Re- 
settlement of  stink,  iho  truMees  were  empowrred  to  iiive  t  in 
real  security.  Contemporaneously  with  th«'  execution  of  the 
settlement,  a  memonntium  v*as  indorsed  upon  it  and  signed 
by  the  intended  hubaml  aud  wile,  reque.-ting  tiie  trustees  to 
advance  the  money,  o  any  pait  of  it.  to  the  o  vnor-s  or  iess  e- 
of  V.  g'rdensy  upon  mortgtge,  either  a.^  first,  seiond  or  third 
mortgagees.  H.  (  \ho  w..s  the  se  tlor).  G.  and  H.  were  then 
owners  of  this  property,  which  at  that  ti  •  e  was  subject  t ) 
two  mortgages.  The  trustees  immediately  advaticed  iht* 
money  to  B,  G.  and  H.,  t«ut  no  written  security  was  taken 
cntil  a  year  and  a  half  alter  the  advance,  at  wiiich  time  B. 
had  surrendered  his  interest  in  the  property  toG.  and  H.,  who 
then  executed  a  mortg^ige  on  the  property  to  the  trustees, 
with  the  usual  covenants  1"  r  the  repayment  of  the  1  an.  The 
security  proved  wholly  insufficient.  It  was  held,  that  the 
trustees  had  committe  i  a  t>re  ch  of  trust,  and  w^  re  b'und  to 
make  g(X)d  ilie  loss,  and  to  bring  ihefu..d  i.to  court :  {Fowler 
V.  ReynaUy  15  Jur.  1019,  L.C.) 

(to  be  C0XTX&'UZD.) 


MONTHLY    REPERTORY. 

Notes  of  English  Cases. 

COMMON    LAW. 

C.B.  Fletchjsa  V.  Taylf.ur.  Abv.  3. 

Measure  of  damages  in  mercantile  transactioru. 

The  principle  laid  down  in  Hadiey  v,  Baxendale,  doubted 
by  Jervis,  C.  J.  anil  Willis,  J.,  and  suggested  that  the 
measure  of  such  damages  in  such  matters,  should  be  the 
ordinary  produce  of  money  in  mercantile  trrnsactions,  as 
interest  is  the  measure  of  damages  in  actions  for  money. 


Q.B. 


Johnston  v,  Gandy. 
Guarantee  consideration  entire. 


N(yo.  10 


"I  promise  to  pay  A.  X*35,  by  instalmen  s.  &c.,  in  ronsi- 
deraiion  of  his  supplying  B.  with  goods  to  the  amount  of  £35  ; 
and  m  default  of  payment  of  anyone  in.sialment,  then  the 
whole  of  the  balaui  e  of  £35  to  bet  orae  due  aud  pa>  able  :" — 

Heldy  that  no  cause  of  action  arises,  unti»  A.  has  supplied 
goods  to  the  whole  amount  of  £35. 


Q.B.  Drury  V,  Macnamaha.  Nov,  15. 

Agreement  for  lease— Implied  promise  to  give  possession. 

An  instrument  which  only  operates  as  an  agreement  for  a 
tease  for  eight  years,  the  tenancy  to  coramem^e  from  29th 
Sept.  next,  does  not  import  any  implied  promise  by  the  lessor 
to  give  possession  on  that  day. 


delivered  was,  to  proceed  to  Southampton.  There  being  no 
market  for  oranjjes  at  Southampton,  a  loss  was  occasioned  to 
the  plaintiffs  by  the  mistake. 

The  Company's  Act,  16  &  17  Vic.  c.  203,  s.  66,  enacts 
that  the  use  of  the  telegraph  shall,  subject  (inter  alia)  to  such 
rea.sonable  renrnlations  as  may  be  made  by  the  Company,  bo 
open  to  the  public. 

Upon  the  back  of  the  paper  on  which  the  message  was 
wriltwn  was  endo'sed  a  notice  that  the  Company  would  not 
he  responsible  for  mistakes  in  the  transmission  of  unrepealed 
messages,  from  whatever  cause  *hey  might  arise. 

Held,  that  such  a  regulation  was  a  reasonable  one,  and 
that  the  Company  were  protected  from  liability,  both  under 
the  Statute  and  at  Common  Law. 


McAndrew  and  others  v.  The  Electric  Telegraph 
C.B.  Company.  A'^.  3^  4. 

Liability  of  Telegraph  Company. 

The  plaintiffs  sent  a  message  by  the  Electric  Telegraph 
Company  to  the  maater  of  the  ship  Foamy  of  Exmouth  Point, 
tQ|>rpceed  to  Hull  with  a  cargo  of  Oranges.    The  message 


C.B.     Upton  v.  Townsend,  and  Upton  p.  Grbemlecs. 

Landlord  and  Tenant — Eviction, 

Eviction  is  something  done  by  the  landlord  with  the  inten- 
tion of  depriving  the  tenant  of  the  premises. 

Whether  the  act  done  amount  to  an  eviction  is  a  queetion 
for  the  jury. 

The  respective  defendants  were  sub-tenants  of  the  plaintiff, 
of  premises  leased  to  him  by  the  Goldsmith's  Company. 

These  premises  were  burnt  down,  and  afterwards  wero 
built  up  by  the  Goldsmith's  (  ompany,  with  the  consent  of 
tht»  plaintiff,  according  to  a  different  plan.  In  the  case  of 
Townsend,  a  portion  of  his  premises  was  t.«ken  away:  in  the 
case  of  Greenlees,  a  greater  space  was  enclosed.  After  they 
were  built,  the  pLdntiff  let  what  had  been  occupied  by 
Townsend  to  another  peis  ^n,  and  offered  to  let  what  had 
been  occupied  by  Greenle.  s,  saying  that  Greenlees  should 
not  rent  any  thing  under  him.  He  afterwards  brought  these 
actions  to  recover  rent  for  a  construe  ive  occupa  ion  of  the 
premises  while  the  premises  were  bt  ing  rebuilt.  The  rent 
sought  to  be  recovered  would  have  become  due  on  the  24'h 
of  June,  1854,  at  which  time  the  premises  had  been  built 
ac  ording  to  the  new  plan. 

Held,  First — ^lliat  manual  e.vpulsion  from  the  premises  is 
not  necessary  to  constitute  eviction  by  the  landlonl.  But  that 
anv  act  done  by  the  landlord,  with  the  intention  of  preventing 
an  enjoyment  by  the  tenant  of  the  ihiug  demised  is  an  eviction. 

Secondly— Thai  the  plaintiff,  having  consented  to  the  pre- 
mises being  buih  by  the  Company  accordimr  to  the  new  plan, 
must  be  identified  with  the  Company,  and  that  the  fact  of 
his  having  consented  to  their  being  so  buili,  and  of  his  having 
let  the  premises  in  the  one  case  to  another  person,  and  of 
having  offered  to  let  them  in  ihe  other,  taken  togethei  with 
an  observation  that  the  defemlant  in  that  case  shou'd  not  rent 
:«njrthing  under  him  again,  were  sufficient  to  constitute  an 
eviction. 


C  H  A  N  C  K  R  Y  . 

V.C.W.  Barrow  r.  Mkthold.  JutyVn. 

^^^^r-Consiructumr—Premium—Bonus^Evidence  of 

intention, 

A  legacy  was  given  to  a  wife  by  her  husband's  will  of  a 
premium  of  msurance  on  his  life,  to  meet  her  immediate  ex- 
penses. Just  before  the  date  of  the  will,  a  bonus  had  been 
declared  : — 

Held,  Aat  Ae  bonus,  and  no  more,  passed.  Evidonee 
was  offered  of  a  verbal  declaration  of  the  testator  that  ho 
intended  to  give  the  policy  and  bonus,  but  it  was  ^eieetod. 
as  inadmissible. 


940 


LAW    JOURNAL. 


[Dbcbmber. 


V.O.W. 


BSKN  V,  OurFlTHS. 
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WUl — Conttruction — Condition  against   PuUic   Policy — 
Hiuband  and  vnfe-^eparation. 

A  married  woman  lived  separate  from  her  husband.  Her 
uncle  bequeathed  ^£200  a-year  to  her  so  long  as  she  lived 
separate,  and  he  directed  that  if  she  agam  cohabited  with 
her  husband  the  annuity  should  be  reduced  to  £100  a-year^ 
for  her  separate  use.  The  husband  and  wife  again  lived 
together^  and  she  claimed  the  £200  a-year  : — 

Held,  that  she  was  so  entitled,  as  the  condition  was  void 
as  being  contrary  to  public  policy. 


THE  DIVISION  COURT  DIRECTORY. 


Intended  to  show  the  number,  limits  and  extent  of  the 
Mverai  Division  Courts  in  every  County  of  Upper  Canada, 
with  the  names  and  addresses  of  the  OfiiceiB — Clerk  and 
Bailiff, — of  each  Division  Court,  t 


COUNTY  OF  MIDDIXSEX 
Jmigt  fTth*  Ctmn$  ami  Dimimm  Cbwtf— Jamw  £.  Small,  London,  C.  W. 


DiviaiM  Ctofi  CkHk^  John  Cooke  Meredith,  City  of  London  P.O. ; 
Betiyi,  Samuel  Staufield  end  Jeremieh  Harrie.  Citjr  of  London  P.O. ; 
Umtis — ^The  Chjr  of  London,  the  Township  of  London,  the  Tevnuhip 
of  West  Nissonri,  and  all  that  pan  of  the  Township  of  North  Dorcheeter 
lying  north  of  the  River  Thames. 

Dimiaim  Cotm-^CUrkjJchn  Irvine,  Lobo  P.O. ;  BaSif,  John  Stilien. 
Lobe  P.O. ;  Limtf«— The  Township  of  Lobo,  and  all  that  portion  of  the 
Township  of  Williams  lying  east  or  the  Centre  Road. 


third 


Comt-—Ckrk^  James  Reiil)r,  Junction,  Westminster;  BuSKjgF, 
W.  Lancaster,  Junction,  Westminster :  Xtmiu— The  Township  of 
"Westminster,  and  all  that  portion  of  the  Townsliip  of  North  Dorchester 
lying  south  or  the  River  Thames. 


(Toart— derft,  W.  F.  Bnllen,  Delaware  P.O. ;  BmOiff,  Benja- 
min Payne,  Delaware  P.O. ;  limits— The  Township  of  Delaware,  and 
that  portion  of  the  Township  of  Caradoc  lying  south  of  the  line  between 
the  eighth  and  ninth  concessions,  together  with  all  that  portion  of  the 
Township  of  Ekfrid  lying  south  oi  the  line  b<»tweeii  the  s«>cond  and 
third  concessions  north  of  the  ly)ngwood  Road,  and  to  the  side-line 
between  Lots  Nos.  twelve  and  thirteen  ui  the  said  Township  of  f^kfrid, 

JVt^  Diemsii  Ccmri—CUrk,  Adam  Hatelie.  Wardsville  P.O. ;  Bat^ff.  Thomas 
Neil,  Wardsville  P.O. :  X.imiu— The  Townsiiip  of  Mosa,  and  that  part 
of  the  Townsliip  of  Ekfrid  lying  westerly  from  the  River  Thames  to  the 
side-line  between  Lots  Nos.  twelve  and  thirteen,  until  it  shall  intersect 
the  allowance  for  road  between  the  second  and  third  concessions  north 
of  the  Longwood  Road,  and  the  remainder  of  the  said  Township  north 
of  the  line  between  the  second  and  third  concessions  befoie  mentioned. 

SisA  Dmsim  Cowtr-Ckrk,  James  Keefer,  Stmthmy  P.O. ;  JB(h/t|f,  Al)el 
Wilcox,  Strathroy  P.O. ;  JUmtl^— Tliat  part  of  the  ToMiiship  ofCaradoc 
not  included  in  Division  number  Four,  the  Township  of  Metcalfe,  the 
Township  of  Adelaide,  and  all  that  ftfirt  of  the  Township  of  Williams 
lying  west  of  the  Centre  Road. 


APPOINTMENTS  TO  OFFICE,   &C. 


JUDOJE  or  THS  COUNTY  COURT. 

6BOROS  S.  JAXVI8,  of  Oegoode  Hall,  Ksquire.  Barrister-at-Law,  to  be 
Judge  of  the  County  Court,  for  ihe  United  Counties  of  Stormont  Dnndas  and 

»  Olengary,  in  place  of  William  Ross,  Esqnire,  resigned— 4Gaaetted  14th  Dec. 
18660  • 

CLERK  OF  THK  PEACK. 

THOMAS  H.  AIKMAN,  of  Cayuga,  Escraire,  to  be  Clerk  of  the  Peace,  for  the 
County  of  Haldimand,  in  place  of  J.  w.  Kerr  Qiaham,  Esqniie,  deooued.-— 
[Gazetted  SSnd  Dec.,  1866.] 

NOTARIES  PUBLIC  IN  U.C. 

WORSHIP  R  McLEAN.of  Brock ville,  ROBERT  A.  HARRISON,  of  To. 
yonto,  RICHARD  MARTIN,  and  EDWARD  MARTIN,  of  Hamilton, 
Esquires,  Barristeis-al-Law,  to  be  Notaries  Public  in  U.  C— [Gazetted  1st 
December,  186&J 

HENRY  McDERMOTT,  of  Ooderich,  and  JAMES  BEATY.  junior,  of  Tb- 
raoto,  Esquires,  Barristen-at-Law,  to  be  Notaries  Public  in  U.C.--{Gazetted 
Tth  DM:ember,  1866. 

HERMAN  WITTROCK.  of  Toronto.  Esquire,  Attomey-at-Law,  and  CHAS. 
ALFRED  DURAND,  of  Toronto,  JSsqnire.  Barristar^t-Law,  to  be  Notaries 
PabUe  in  U.C.--[Gazetted  9Wh  December,  1S66.J 


i>*'»' 


t  VUi  obwmtient 
Dbfctory. 


paf«  198^  OB   the  utility  and  neeeasity  for  thif 


▲aSOCIATR  00&0NKB8. 

JAMES  B.  ROUNDS,  KMinire.  to  ba  an  Aasoeaala  Ooronar  for  th«  Coaoty  of 

Oxford^Gasattad  Ith  Decembat,  I866i] 
CHARLES  B.  CASGRAIN,  cf  Sandwieb,  Eaqnlre,  M.IX,  to  ba  an  AModaM 

Coroner  for  the  Conafy  of  Essaz. ^Gazetted  14th  Decembar.  Id66.j 
WILLIAM  C.  EASTWOOD.  Eegnire.  M.D.,  to  be  an  Associate  Coronet  for 

the  County  af  Ontario.    DANIEL  WILSON.  Esauire,  M.D.,  to  be  an 

date  Coroner  to  the  Cooaly  of  PWth.-{Oaz«ttad  38iid  Dae.,  186B. 


LAW  SOCIETY  OF  UPPER  CANADAi 

(OnGOODB  Hall.) 

Miehadmoi  Tsrm,  19tk  FiOaria,  1865. 

On  Monday  the  Ifth  Norember,  in  this  Tarai,  Robert  Alexander  Hairiaon 

Esquire,  was  called,  «eit4  Aensrs,  to  the  degree  of  Bairister-at-LAW. 

On  the  same  day,  John  Thomas  Anderson,  Esqnira,  wns  called  to  tha  dcgtaa 
of  Barrister-at-Law. 

OnTneeday  the  90th  November,  in  this  Term,  Frederick  Kingston,  Esqoire, 
was  called  to  the  degree  of  Banristei^«t-Law. 

On  Satofday  the  i4th  November,  in  this  T«rm,  tha  Hon'ble  Robert  Baldfi4a 
was  elected  Treasurer  of  this  Society. 

On  the  same  day  the  followina  Members  of  tha  Society,  of  tha  dagtaa  of 
Barrister-at-Law,  were  elected  Masters  of  the  Bench,  viz. : 


Eaqoira, 


Lewis  Wallbridi 

John  Hawkins 

Richard  Miller, 

George  Alexander  Phillpolta, 

George  WUHam 


ii 


Alexander  Campbell,  Esaaire. 

Stephen  Richards,  Junior,       ** 
Thomas  Gait,  ** 

David  Breakenridge  Read,       " 
BartoiLiAEsquire. 


On  Tuesday  the  3Tth  November,  in  this  Term,  Edward  Martm  and  Cbariea 
Ingereoll  CarraU,  Eequlres,  were  called  to  the  degree  of  Bairister-al-Law. 

On  the  same  day  the  following  Gentlemen  were  admitted  into  the  Society  as 
Members  thereof,  and  entered  m  the  following  order  as  Studenu  of  the  Laws, 
their  exaitfinations  having  been  classed  as  follows,  viz. : 


irmVSSSlTV   CLASS. 

Mr.  John  Thompson  Huggard,  B.A., 

SKMIOa  CLASS. 

Mr.  Bfarcellus  Crombie, 

itJNIoa  CLASS. 

Mr.  WiUiam  Henrv  Wilkisoa, 
James  McCaohey, 


Mr. 
»i 

It 

11 

(i 

It 


W  illiam  Henry  Harrington  Hume, 
Michael  DriscoU, 
WiUiam  Nicholas  MUler, 
Richard  Barrett  Bernard, 
John  Ban  McLennan, 
William  Fergiuon,  Junior, 
Charles  Frederick  Goodhue. 


It 

Ordirtd   That  the  examination  for  admission  shall,  until  farther  noiiea,  be 
in  the  following  books  respectively,  that  is  to  say- 
Far  tks  Optim*  Clan': 

In  the  Phcentssm  of  Earipides,  the  first  twelve  books  of  Homer's  Ihad,  Horace, 

Sallnst,  Euclid  or  Legendre's  Oeomrtrie,  Hind's  Algebra.  8nowliall*s  Trig- 
onometr>',  Eamshaw's  Statics  and  Dynamics,  Herscheli's  Astronomy,  Psley*s 
Moral  Philosophy,  Locke's  Essay  on  the  Human  Understanding,  Whateley's 
Logic  and  Rhetoric,  and  such  works  in  Ancient  and  Modem  History  and 
Geography  as  the  candidates  may  have  read. 

For  the  University  Class: 

In  Homer,  first  book  of  Iliad,  Lucian  (Charon  Life  or  Dream  of  Lncian  and 
Timon),  Odes  of  Horace,  m  Malheniaiien  or  Metaphysics  at  the  option  of  tha 
candidate,  according  to  the  following  courses  resD«clively;  Mathematics, 
(Euclid,  1st  2nd,  3rd,  4th,  and  6ih  books,  or  Legeudre's  Geomeuie,  let.  2nd, 
8rd,  and  4th  books,  Hind's  Algebra  to  the  end  of  Simultaneous  Eouations); 
Metaphysics— (Walker's  and  Whateley's  Logic,  and  Locke's  Essay  on 
the  Human  Understanding) ;  Herscheli's  Astronomy,  chapters  1,  t,  4.  and  6; 
and  such  works  in  Ancient  and  Modem  Geography  and  History  as  the  candi- 
dates may  have  read. 

Forth*  Smior  Class. 

In  tha  same  anbiecU  and  books  as  for  the  University  Claas. 

For  the  Junior  Class. 

In  the  1st  and  ird  books  of  the  Odes  of  Horace ;  Euclid,  1st,  9nd,  and  trd  books, 
or  Legendre,  1st  and  2nd  books ;  and  such  works  in  Modem  History  and 
Geography  as  the  candidates  may  have  read :  and  that  this  Order  be  puU* 
lishM  every  Terra,  vrith  the  admissions  of  such  Tenn. 

Onfam^That  the  class  or  order  of  the  examination  passed  by  each  candidate 
for  admission  i>e  stated  in  his  certificate  of  admission. 

Ordered—Thai  in  future.  Candidates  for  Call  with  honors,  shall  attend  at 
Osgoode  Hall,  under  the  4th  Order  of  Hil.  Term,  18  Vic.  on  the  last  Thursday 
and  also  on  the  last  Friday  of  Vacation,  and  those  for  Calf,  merely,  on  the  latter 
ofsuchday^ 

Nones. — By  a  Rule  of  Hilary  Term,  18th  Victoria,  students  keeping  Term 
are  henceforth  required  to  attend  a  course  of  Lectures,  to  be  delivereid  each 
Term,  at  Osgoode  Hall,  and  exhibit  to  the  Secretary  on  the  last  day  of  Term, 
the  Lecturer's  certificate  of  such  atiendanea. 


LectureiB  for  the  ensuing  year. 

H.  Term— P.  M.  S.  Vaukoughnet,  Esq.    - 

E.  Term— H.  C.  R.  Becher.  Esq.  ... 

T.  Term— Henry  Ecclea,  Esq.  -  -    .    - 

M:  Term— Seeker  Brongh,  Esq.  -    -    . 


Sutageeti. 

Real  Proparty, 

Svidenct. 

Ploadimg, 

Executors  and  AdministraUfn. 


Hour  qfLeeturs   From  9  oVIo^  to  10  o*doek,  A.M. 


Michaelmas  Term,  i 
lOih  Vietorih,  1800.  S 


ROBERT  BALDWIN,  l^eaaurer, 

nll-9in. 


GENERAL    INDEX. 


PAQS. 

Absoond'mg  Debtor,  proceedings  agunat,  under  new  Practice 
— See  Reports  (Chambers) 184 

Affidavit  necessary  for  order  to  proceed  against,  under  5th 
Sec.  C.  L.  P.  Act — ^See  Reports  (Chambers) 281 

See  Attachment 
Absent  Defendant-^Service  of  proceedings  on, — See  Reports 

(Chambers) 211 

Acceptance — See  Promissory  note.  Railway  Company,  Specific 
performance,  Statute  of  Frauds,  Vendor  and  Purchaser. 
Account  Stated — Endence  of— See  Reports  (County  Courts).  207 

Reference  of  claim  on,  to  County  Court  Judge,  which  see.. 

Plea  of — See  Pleadings. 

Acquiescence  of  creditor — See  Repertory 98 

Acquiescence  of  appellant — See  Repertory 118 

Adjournment — See  Bailiffs,  Petty  Sessions,  Suitors. 

Admission  of  Attorneys — See  Attorney. 

AdmiSi^ion  of  Evidence — See  Suitors. 

Admissions  of  Law  Society — See  Law  Society. 

Affidavit — 'See  Costs,  Bail  to  the  limits,  Bailiff,  Garnishee. 

Agents — Bailiffs  cannot  act  as,  in  Division  Courts. 82 

Delivery  of  goods  to,  when  binding  on  purchaser 220 

Liability  of--See  Attorney..... 98 

See  Principal. 
Agreement — Packing  telegraph  messages — See  Repertory....  118 

Written,  what  evidence  allowed  as  to  signature  of,  under 
**  non-assumpsit" — ^See  Repertory 187 

To  Lease — See  Lessor. 
Aliens — Their  right  to  vote — See  Election. 
Amendment-— See  Ejectment,  Record,  Writ 
Answers,  to  Correspondents,  which  see. 
Appeal — See  Repertory,    118,   179,   also  Reports  (Division 

Courts) ^9 

Appearance,  notice  of,  what  sufficient  in  certain  cases — See 

Reports  (Chambers) 229 

Judgment  by  default-wSee  Reports  (Editorial)   171 

ApPOINTMRNTS,    OFFICIAL  :  — 

Chief  Jui<tice  of  the  Common  Pleas 

Clerks  of  County  Courts 120, 

Clerks  of  the  Peace 100, 

County  Court  Judges ...120,  160, 

Coronora 

Associate  Coroners. ...v20,  60,  80,  100,  120,  140,  160,  200, 

Heir  and  Devisee  Court,  Commissioners  under 

Notaries  20,  60,  80,  120,  UO,  160,  200, 

Puisne  Judget^ 

Queen's  Counsel 20,  80, 

Registrars 140, 

Registrars  of  Surrogate  Court 100, 

Sheriffs 120, 

Arbitration — Award,  when  bad  in  certain  cases — ^See  Reports 

(Chambers) 

Fresh  evidence  after  award  made — See  Reports  (Chambers) 
Reference  to  Master  to  settle  Solicitor's  bill  * '  ** 

Reference  to  Master  to  settle  Attorney's  bill  **  ** 

Cause  cannot  be  referred  to,  when  entered  for  trial  under 

Sec.  84  C.  L.  P.  Act — See  Repertory , 

Award,  mistake  in — See  Repertory 

Setting  aside — See  Repertory.... 

Arrest — See  Writ 

Asscssneot  of  unoccupied  lands  of  non-residents — See  Muni- 
cipal Law 

Mode  of  collecting  same — See  Municipal  Law 

Revision  of — See  Municipal  Law 

Assignment,  when  Creditor  acquiesces,  not  fraudulent — See 

Repertory 

See  Debtor,  Husband  and  Wife. 
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218 
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144 
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193 
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Assurance — See  Insurance. 

Attachment— Law  relating  to  effects  of  absconding  debtor- 
See  Editorial 16 

Effect  of,  with  respect  to  Suit  previously  commenced — 

See  Editorial 172 

How  Creditor  may  lose  right  to — See  Repertory 179 

See  Bailiffs,  Clerks.  Garnishee. 

Attorney,  admission  of,  to  Practice — See  Editorial 49 

And  Client^  need  not  give  evidence  touching — See  Reports 

(Common  Law) 1^8 

Staying  proceedings  when  against  instructions  of  Client — 

See  Repertory... ••••     69 

Bringing  action  without  instructions  of  Client,  and  staying 

proceediogs — See  Reports  (Com.  Law) 26 

Change  of,  Affidavit  not  necessary  to  obtain, — See  Reports 

(Chambers)  213 

Change  of,  by  alteration  in  praecipe  and'writ — See  Reports 

(Chambers)  HO 

Committal  of,  for  breach  of  order  of  Court— See  Repertory  118 
Country  Agent  of,  when  liable  for  negligence — See  Repert'y    98 

Personal  undertaking  of,  liability  for — See  Repertory 79 

Privilege  of,  from  arrest — See  Reports  (Chambers) 46 

Summary  jurisdiction  over,   after  action  against  —  See 

Repertory 158 

County,  appointment  of,  advocated — See  Editorial 12 

Award— See  Arbitration. 

Bail — Certificate  of,  recognisance  of— See  Reports  (Chambers^  66 
Notice  of  special  bail  not  given  in  time — See  Rep.  (Cham.)  67 
To  the  limits,  insufficiency  of  affidavit  of  justification  as  to 

amount — See  Reports  (Chambers) 91 

Bailiffs,  Diyison  CounTs: — 

Action  against,  protection  to 8 

Defences  to,  arrangement  of....... T..       8 

Notice  of  defence  under  Statute,  form  of  8 

Tender  of  amends,  when  and  how  to  be  made 22 

Payment  into  Court 22 

Must  be  sued  in  adjoining  Division 82 

Agents,  cannot  act  as,  in  Court.. 82 

Appointment  of,  qualifications  necessary  for 63 

What  objections  to 64 

When  more  Bailiffs  than  one 64 

Form  of  Judge's  order  for 64 

Form  of  Clerk's  order  for  • 64 

Security  to  be  given  on ^ 64 

To  be  approved  by  Judge 66 

Certain  acts  valid  without  approval. 65 

Sureties,  death  or  insolvency  of. 65 

Affidavit  of  Justification  of 65 

Covenant  by  Bailiff,  form  of 65 

Bond  for  due  accounting  and  paying  fees,  form  of. 66 

Duties  of,  want  of  knowledge  in 42 

Difficulties  in  the  way  of  performing 45 

Heads  under  which  to  consider 46 

iyat0  ./bumaZ,  use  of,  in  explaining  .»„i • 115 

General,  as  regulated  by  Statute 85 

Attachment^  in  respect  to 141 

Service  of  process,  in  case  of 104 

Custody  of  property,  seized  under 141 

Bailiff  to  give  up,  if-required  by  Sheriff. 141 

To  forfeit  double  value  if  he  refuses 141 

Creditor  in  Division  Court  to  share  ratably  with  the  rest,  141 

Service  of  process,  in  respect  to 85 

How  to  be  made 85 

Personal,  when  must  be 86 

Meaning  of,  and  decisions  on 86 

On  Municipalities  and  corporations 86 
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Bailiffs — Ditision  Couetb,  (continued).  page. 

Non  personal  or  special 105 

Statute  relating  to 104 

Wife  of  defendant,  delivery  to 104 

Servant  of  defendant,  delivery  to 104 

Inmate  of  defendant's  house,  delivery  to 104 

Grown  person,  meaning  of 104 

Usual  place  of  abode 104 

Place  of  trading  or  dealing.... 104 

Foreign  Courtt,  coming  from 123 

Not  required  to  go  beyond  limits  of  hia  County 124 

Time,  before  Court,  for  service 124 

•  Return  of  Summons  to 124 

Return  in  Home  Court,  when  to  be  made 124 

Requisites  of 124 

Forfeiture  of  fees  for  non-return 124 

SubpccnaSf  service  of. 124 

How  to  be  made 124 

No  time  fixed  for 124 

Expenses  must  be  tendered  witness 125 

May  be  made  by  any  literate  person 125 

Jury  SummonSf  service  of 144 

Bailiff  to  take  note  of  any  excuse  or  objection  to 

attend 144 

Must  he  made  8  clear  days  before  Court 144 

Mode  or  effecting  and  return 144 

Notices,  service  of 144 

Con/esn&ns,  taking 144 

Must  accept  when  tendered 144 

May  be  taken  before  process  issues 144 

Form  of,  before  and  after  action  brought..... 144 

Bailiff  to  siffn  his  name  as  witness 144 

Foreign  Courts,  on  summons  from 144 

In  Courtf  necessity  of  dispatch 163 

Directions  concerning  arrangements 163 

Opening  of  Court,  ^Toclnm^tioii  at 163 

Calling  Suitors 163 

When  Jury  called 182 

^(^bum^/ienf,  proclamation  at 183 

Proclamation  on  resuming 183 

Final  proclamation 183 

To  act  as  peace  ofiicers 183 

Executions^  form  of 203 

Endorsements  on 61  203 

Liability  in  case  of  negligence  or  delay 204 

What  can  be  seized  under 204 

Sufficient  must  be  seized  to  cover  claim  and  costs....  204 

Return  of,  to  be  examined  by  Clerk 204 

Clerk  to  notify  Judge  if  incorrect 204 

jP«f«  to,  increase  of — See  Editorial 76 

Disallowance  of  illegal 42 

Not  entitled  to  mileage  when  no  money  made  under  Exe- 
cution  41,  236 

Nor  when  no  service  effected 41,  236 

Charging  excessive  mileage 82 

Allowed,  when  case  adjourned  to  serve  amended  account..  122 

Affidavit  of  justification,  whom  to  be  sworn  before 122 

For  service  of  subpoena  only  allowed  to  Bailiff 125 

On  executions  to  be  taxed  by  the  Clerk 221 

On  Interpleader  Summons 61 

Interpleader  Summons  must  be  sued  out  by 61 

Law  Journal,  use  of  to — See  Editorial 116 

Removal  of,  by  Judge 66 

Banker  crossing  cheque  payable  to  bearer — See  Repertory....     79 

Bill  of  Costs — See  Arbitration,  Costs. 

Bill  of  Exchange— See  Promissory  Notes. 

Bond  to  convey  lands,  action  on — See  Reports  (County  Courts)  167 

Bye-Lawa — See  Editorial,  188,  Municipal  Law. 

Calls — See  Law  Society. 

Canada  Company,  Imperial  Act  relating  to — See  Editorial....  217 

Carrier,   action  by,  for  delay  in  delivery  of  goods — See 

Repertory 80 

Delivery  of  goods  to,   when  binding  on  purchaser — See 

Suitors  ....^ 201 

(^a.  8a.— See  Writ. 
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Caution — See  Clerks. 

Census  and  Statistics — See  Editorial 131 

Certificate — See  Costs. 

Champerty — See  Repertory 98 

Change  of  Attorney — See  Attorney. 
Change  of  Inheritance — See  Tenant  for  life. 
Change  of  Venue — See  Venue. 
Cheque,  crossing  of— See  Banker. 

Clebks — Division  Courts  : — 

Actions  against,  must  be  brought  in  adjoining  division 82 

Liability  cf 181 

Costs,  how  to  be  taxed 181 

Can  only  extend  to  acts  done  by  them  without  authority 

of  Judge 181 

Attachment,  duty  in  respect  to. 

Must  give  up  goods  seized  under,  to  Sheriff  when  required  141 

Liability  if  he  refuses 141 

Sheriff  may  leave  goods  with  him  at  his  discretion 1 U 

Caution,  when  necessary  under  10th  Rule 61 

Contempt,  when  fine  for,  to  be  entered  in  Procedure  Book.  101 

Execution,  duty  in  respect  to  return  of,  by  Bailiff..... 221 

To  examine,  and  certify  if  correct. 221 

To  report  to  Judge  any  error  or  omission  in 221 

To  tax  Bailiffs  fees  on 221 

Returns  of,  to  be  open  to  inspection  of  suitors 221 

Where  transcript  of  judgment  sent..... 221 

Fees  to,  on  entering  Judge's  decision  on  application  for  new 

trial 21 

Increase  of 161 

Not  sufficient  for  work  done 161 

Means  to  bring  matter  before  the  public 161 

Grog  Bill,  entry  of  suit  for 82 

Judgment  summons,  where  defendant  in  another 

County 101,121,  160 

Mileage,  duty  of  Clerk  when  Bailiff  charges  excessive 82 

New  trial,  duty  in  respect  thereof 2 

Application  for,  after  Court-day  must  be  in  writing......  2 

•      Should  shew  grounds,  and  be  supported  by  affidavit  in 

certain  cases.... 2 

Forms  of  application  and  of  oath 2 

Practice  in  serving,  &o 21 

Form  of  title  to  accompany  posted  application 21 

Affidavit  of  service  necesf-ary 21 

Form  of  Endorsement  of  date  of  receipt  of. 21 

Entry  of  proceedings  in  book 22 

Stay  of  proceedings,  delivery  of  papers  to  Clerk  operates  as  22 

Judge's  decision,  notification  of 22 

Jury  should  be  called  on  2nd  trial  if  called  on  1st.... 22 

When  immediate  execution  granted..-. 141 

Facts  requiring  proof  to  bo  supported  by  affidavit 141 

When  a  stay  of  proceedings 141 

Particulars  to  be  affixed  to  Summons 61 

In  Tort,  Clerk  not  obliged  to  draw - 61 

Payments  of  monies  by 81 

Vouchers  for 81 

To  executors  and  ndmin'strators 81 

Witnesses,  when  attending  Courts  on  several  suits,  what 

fees  to  be  allowed 101 

Client — See  Attorney. 

Cognovit,  notes  on,  from  Harrison's  C.  L.  P.  Act — SeeEdit'l.  176 

Cohabitation  may  be  presumtive  eyidence  of  certain  facts — 

See  Suitors 161 

Collector  of  taxes,  duration  of  authority  of— See  Reporta 

(Div.  Court) 40 

Common  Law  Procedure  Act — See  Editorial. 
Compensation — See  Highway. 

Condition  precedent — See  Contract,  Vendor  and  Purchaser: 
Confession  by  one  defendant  after  record  entered — See  Rep'ta 

(Chambers) 47 

Entered  in  Division  Court — See  Bailiffs. 
See  Clerks  Cognovit. 
Constable — See  Magistrate. 
Consideration — See  Vendor  and  Purchaser. 


1856.] 


INDEX. 


m. 


PAGE. 

Contempt,  oommitting  Solicitor  for — Seo  Solicitor 118 

In  Division  Court — Seo  Clerk. 
Contract  for  delivery  of  goods  at  several  times — See  Bepert'y    18 

To  sell  linseed,  "  sach  as  it  is  " — See  Uepertory 79 

For  ship  building — See  Ships. 

Condition  precedent  —  See  Repertory 118 

Subject  to  defeasance      "  **        187 

For  printing  manuscript  containing  libellous  matter — See 

Repertory 1 189 

When  Plaintiff  entitled  to  recover  a  **  quantum  meruit "  for 

services — See  Repertory 179 

For  supply  of  oil,  construction  of — See  Repertory 239 

For  supply  of  books,  <*as  soon  as  possible  " — See  Repert'y.  239 
By  Corporation — See  Corporation. 
Conversion — See  Trover. 
Coroners,  on  the  duties— 

Appearances  to  be  noted  in  relation  to  the  body.. 24 

Relation  of  body  to  surrounding  objects 24 

Place  where  body  found,  and  examination  of 24 

Position  of  body 24 

State  of  soil  on  surface  where  body  found 25 

Position  of  surrounding  objects 25 

Parties  in  attendance,  conduct  of 25 

Clothes  on  body,  examination 26 

Ministerial  duties  of — 

Has  power  an%lagou8  to  Sheriff  in  certain  cases 44 

Fees  to 44 

When  acting  in  professional  capacity 45 

Corporation  Contracts  by,  not  under  seal,  not  binding  on — 

See  Munioipal  Law 197 

English  cases,  shewing  exception  to  above  general  rule 93 

Ratifying  parol  contracts— -See  Repertory. 139 

Service  on,  how  effected 86 

Notice  of  action,  not  entitled  to — See  Mnn.  Law... 106, 109,  125 

Except  under  certain  circumstances — See  Mun.  Law 186 

Liability  of,  for  injury  caused  by  repairs  of  roads — See 

Municipal  Law. 228 

Repairs   to  streets  by,  then  jurisdiction — See  Municipal 

Law 28 

Seo.  193  of  C.  L.  P.  Act  does  not  apply  to—See  Reports 

(Chambers) 209 

Correspondence,  Queries  and  Replies : — 

Inquirer^  notice  of  Statutory  defence  in  Division  Courts  and 

Editorial  note  thereon 74 

CharUt  RobiMon^  Forms  relating  to  Probate  and  Adminis- 
tration, and  note  thereon 80 

Charles  Jonea — Use  of  Law  Journal  to  Bailiffs 119 

A.  B.  C. — Requirements  of  County  Court  Judges 159 

P.M. — Insolvent  Debtor  Act,  practice  nnder 160 

Hiran  MeCrea — Judgment  Summons  160 

Abitkai  Morse — ^Encouragement  to  Lata  Journal 160 

The  Law  Clerk — Answer  to,  *'Who  is  the  Imeriue,"  and 

Editorial  thereon 196 

Robert  Mc  Common — Costs  in  Interpleader  issue,  and  Edi- 
torial note  thereon » 200 

A  Clerk  of  a  Division  Court, — Fee  for  receiving  Summons 

f^om  foreign  Court,  and  Editorial  note  thereon 219 

Syntax — Defect  in  Law  of  Evidence  as  to  fees  to  parties  in 
suit  when  examined  as  witnesses,  and  Ed.  note  thereon  236 
Correspondents,  answers  to->- 

C.  M.,  A  Law  Slitdent,  C.A.,  H.,  C.B.,  S.J.,  R.B.,  C 82 

A.C  ,  M.,  Clk.,  A.B.,  S 61 

Vmdex,  Qucere,  B.C.L.,  J.J.R.,  J.M.,  P.R.  (Spencerville)..     72 

J.  L« ., 81 

J.C,  J.MoC,  A  County  Clerk,  W.,  T.S.P 82 

W.M.,  H.,  J.C,  J.J.,  T.R.,  P.R.,  Nema 82 

M.P.E.,  J.D.,  M.,  A.B.,  L.B.  ft  Co.,  T.  ft  W.J.  ft  Co 112 

AC,  D.J.H.,  D ^ 162 

T.H.,  M.P.E.,  H.,  J.J 194 

Costs— Certificate  for,  when  lands  brought  in  question — See 

Reports  (Com.  Law)    28 

Must  be  given  at  trial  or  immediately  after — See  Reports 

(Div.  Court) 66 

In  action  oftreapaw  '  See  Reports  (Chambera) Ill 


Costs,  (continued.)  paqi. 

Unsettled    account    over    £50 — See    Report* — (County 

Courts) 117 

In  special  caee — See  Reports  (County  Courts) 117 

Granted  on  account  of  difficulty  of  case — See  Reports 

(County  Courts) 157 

In  action  on  the  case  for  nuisance— See  Repertory 158 

Must  be  granted  or  no  costs  allowed  in  certain  cases — 

See  Reports  (Div.  Courts) 136 

**  Inferior  Jurisdiction" — See  Reports  (Chambers) 211 

County  Courts,  what  tariff  to  guide — See  Rep.  (Chambers)  227 

As  to  same  point — See  Reports  (County  Courts)    214 

Claiming  too  much  in  Rule — See  Repertory 58 

Client  not  attending  taxation  of  Attorney's  dii^puted  bill — 

See  Repertory 58 

Of  application  to  commit  Attorney — See  Attorney 118 

Of  writ  of  trial,  where  Jury  discharged — See  Repertory....     79 
Security  for — Summons  and  affidavit  to  obtain — See  Re- 
ports (Chambers) 212 

When  plaintiff  an  infant 110 

When  documents  not  admitted — See  Reports  (Chambers)...  211 
See  Venue,  Municipal  Law,  9 

Counsel,  Judge's  advice  to — See  Editorial 18 

County  Attornies — See  Editorial 18 

County  Council,  liability  of,  to  provide  books  for  Registrar — 

See  Municipal  Law 88 

County    Courts,    jurisdiction    of  —  See    Reports    (County 

Couits) 178,  207 

Enlarged — See  Editorial 154 

Equitable,  extension  of — See  Editorial.... 58 

Reports  of  Cases  in — See  Reports. 
County  Court  Judge — Reference  to,  to  settle  matters  of  ac- 
count— See  Reports  (Chambers) 214 

See  also  Promissory  Notes 218 

Requirements  of — See  Correspondence 159 

See  Editorial 83,  112,  215 

County  Officers — Remuneration  of  by  fees — See  Editorial....     62 
Covenant  implied ;  debt  due  from  parties  to  firm — See  Re- 
pertory  188,  189 

Construction  of,  as  to  liquidated  damages — See  Repertory.  178 
Not  to  carry  on  trade — See  Repertory. 
See  Lease.  . 

Crim.  Con. — ^Action  of— See  Pleadings..... 280 

Cultivate,  agreement  to  <*         58 

Custody-->See  Infant 

Damages — Action  on  the  case  for  right  of  eaves-dropping — 

See  Repertory.... , ,  167 

Special — See  Carrier,  Ship,  Landlord  and  Tenant 
Days  of  Grace — See  Promissory  notes. 

Debt,  plea  of  payment  in  action  of — See  Pleading 187 

Debtor — Fradulent  assignment  to  Creditor — See  Repertory...     60 

Insurance  on  life  of,  by  Creditor— See  Repertory 159 

In  close  custody,  discharge  of— -See  Interrogatoties. 

On  Limits — See  Reports  (Chambers)  68 

See  Discharge,  Principal  and  Agent,  Principal  and  Surety. 
Declaration,  service  of,  required  under  Olst  Sec.  C.  L.  P.  Aot 

See  Reports  (Chambers) 184 

Defeazance — See  Contra«t 

Delivery,  at  several  times — See  Contract 18 

On  payment — See  Vendor  and  Purchaser. 
Demand  of  possession — See  Dower,  Ejectment 
Demurrer--See  Pleadings. 

Dignity  of  the  Law,  maintenanoe  of,  in  Div.  Courts 72 

Directory — Diyision  Court. 

Elgin.^ 40  Norfolk 40 

Essex 20  Ontario 60 

Grey 60  Oxford 40 

Kent 160  Perth 100 

Lambton 20  Simcoe 140 

Lanark  ft  Renfrew 220  Wentworth 180 

Lineuln 240 

Discharge  of  debtor  from  Custody,  affidavit  necessary  on  ap- 
plication for — See  Reports  (Chambers) 229 

See  Interrogatories,  Principal  and  Surety. 
DiBtanoe,  measarement  of-^See  Repertory 188 
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Distress,  joint  warraot  for,  executed  by  ooe^See  Repertory.  138 
For  rent — See  Lease,  Landlord  and  Tenant,  P7r  138,  Arbi- 
tration, 58. 
Diviftion    Courts,   jurisdiction    of  —  See  Reports  (Division 

CourU) 89,  78,  136 

Treatise  on  Law  and  practice  of — See  Editorial 89 

Writ  of  prohibition  to  prevent  removal  of  cause  from  one 

D.  C.  to  another — See  Reports  (Com.  Law) 168 

See  Bailiffs,  Clerks,  Directory,  Reports,  Suitor». 
Documents,  production  of,  at  trial— ^ee  Reports  (Chambers)  184 
Admission  of — See  Costs. 
Erasure  of — See  Falsification. 
Double  remedy — See  Attorney. 
Dower — Demand  of  possession  in  action  of — ^See  Reports  (Com, 

Law) 198 

C.  L.  P.  Act  applies  to  actions  of— See  Reports  (Chambers)  208 

Easement,  what  constitute:: — See  Repertory 79 

See  Pleadings 179 

Editorial — Scope  and  objects  of  Law  Journal 11,     12 

County  Attornies,  appointment  of  advocated 13 

New  trial  in  Div.  Courts,  review  of  recent  English  cases....     15 

C.  L.  P.  A.,  working  of,  in  England  16 

Attachment,  state  of  Law  in  respect  to  absconding  debtors.     17 

Suggestions  for  improvement  of 17 

Repertory,  monthly  —Leading  features  of  matter  in,  useful 
to  Magistrates  and  others  engaged  in  administration  of 

Law 18 

Counsel,  advice  to,  in  respect  to  wishes  of  Client 18 

Judge  Hagarty,  appointment  of 18 

Local  Courts,  administration  of  justice  in 33 

Chief  Justice  Macaulay — Retirement  of 88 

Division  Courts,  Treatise  on  Law  and  Practice  of — Notice 

by  the  Editor  of 39 

Registration  of  letters  by  officers  of. 41 

Bailiffs  of,  want  of  knowledge  of  their  duties 42 

Attornies,  necessity  of  examination  of,  before  admission  to 

practice 49 

C.  L.  P.  A.  sow  before  Parliament  51 

County  Officers,  remuneration  of,  by  fees 52 

The  Bench  and  the  Bar-room 72 

Division  Courts,  notice  of  Statutory  defence  in 74 

Medical  men,  duties  of,  in  cases  of  suspected  poisoning 75 

Trickery  and  Truth,  **  a  professional  scheme  " 76 

Important  decisions  last  Term 76 

Division  Court  Bailiffs,  increase  ol  fees  to 76 

Evidence,  Law  of,  parties  being  witnesses  on  their  own 

behalf - 77 

Common  Law  Procedure  Bill.. 77 

Index  to  Vol.  1 77,  186 

Law  Reforms  of  the  Session 92 

Corporation,  contracts  by,  not  under  seal,   excflpttons  to 

general  rule  in  Englaiid 93 

Reports  and  Reporters — Mr.  Robinson 93 

American  Law  Publishers,  advantages  of  the  publioations  of    94 
Division  Courts — ^Information  to  Officers  in  Law  Journal,..    94 

Poisoning,  arsenical — The  Wooler  Case 94 

Administration  of  Justice — Office  of  County  Judge 112 

C  L.P.  A.  wlthNotes,  by  Harrison 114,  167,  176,  196,  288 

Life  Assurance  Company,  power  of  Agent  to  bind 114 

Bailiffs,  one  of  the  uses  of  Law  Journal 115 

Political  Status — Professional  claims 115 

Division  Court  Directory,  lists  for,  from  County  Judges....  115 
Mercantile  Law  Reform  in  England,  assimilation  between 

English  and  Scotch  Laws 115 

M'Odical  men,  a  more  reliable  educational  test  for,  required  130 

Census  and  Statisties,  new  scheme  for  taking 181 

Bye-Lawst  disadvantages  under  which  Municipalities  lie  in 

respect  to ^ 188 

Maohinery,  guards  about,  pennies  saved,  lives  lost 184 

American  Law  Publishers,  Reprints  by  Johnson  &  Co 185 

Chief  Justiee  Macaulay,  portr^t  of. 185 

The  Profession,  «  bearded  like  a  pard" 135 

Post  Office  irregularity ^ 186 

LawEefonn,  <<  Questions  of  Gonetmetioii " 108 
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County  Courts,  the  enlarged  jurisdiction  of. 154 

C.  L.  P.  A.,  'Whoisthelrnerius"  155 

Practice,  the  new  Rules  of ♦ •  156 

C.  L.  P.  A.  English  cases,  in  relation  156 

Trial  of  cases,  the  three  lists  for 156 

Summary  proceedings  to  execution  in  default  of  appearance  171 
Attachment,  effect  of,  with  respect  to  suits  previously  oom- 

menced • 172 

Trial  by  Jury,  advantages  And  disadvantages  of 173 

Falsification  of  documents 175 

Rules  of  Court,  by  Draper 177 

C.  L.  P.  A.,  decisions  on 194 

Insolvent  Court,  proceedings  in 195 

Chamber  Reports 195 

C.  L.  P.  A.— Answer  to  "  Who  is  the  Imerius"  195 

Reports  by  Mr.  Robinson 196 

Late  Cases  in  Chambers 198 

County  Court  Judges,  circuitous  mode  ot  effecting  resipna* 

tionof 215 

Canada  Company,  Imperial  Act  relating  to 217 

Rights  of  Women 217 

J.  Leach  Talbot,  Esquire 218 

A  Quaker  in  Court 218 

Chamber  Cases 21 8.  238 

Evidence,  defect  in  Law  of,  as  to  fees  to  parties  in  suit, 

when  called  as  witnesses 236 

Grand  Juries,  Imperial  Act  relating  to 237 

Co.  C.  P.  A 288 

Ejectment,  amendment  of  record  at  trial — See  Reports  (Com. 

Law) 169 

Demand  of  possession  in — See  Reports  (Com.  Law) 169 

Injunction  to  restrain  cutting  of  timber — See  Reports 

(Chambers)  280 

Judgment,  new  practice  in  signing — See  Reports  (Cbamb.)  212 
When  notice  with  appearance  wanting — See  Reports 

(Chambers)  21 8 

Sec.  84  of  C.  L.  P.  Act,  does  not  apply  to—See  Reports 

(Chambers)  214 

Service  on  defendant's  wife,  good — See  Reports  (Chamb.)  214 

Setting  up  two  titles  in — See  Reports  (Chambers) 282 

Summons  in,  must  issue  from  office  in  county  where  land 

lies — See  Reports  (Chambers) 228 

Substitution  of  another  defendant  in — See  Rep.  (Chambers)  212 

Election,  contested — See  Municipal  Law 7 

Refusal  of  Elector  to  take  oath — See  Mnoicipal  Law 149 

Right  of  aliens  to  vote  at — See  Municipal  Law 164 

Endorsement,  special,  on  writs  of  summons— See  Particulars 

Summary  proeeedings  under— See  Editorial   171 

On  Executions— See  Bailiffs 61,  208 

On  magistrate's  warrant— See  Magistrates 62 

Equitable  Jurisdiction  of  County  Courts — See  County  Courts. 
Defence — See  Husband  and  Wife,  Pleadings,  B«ptevin. 

Erasure— See  Falsification. 

Erata ^ 89.  77,  97,  121 

Estoppel— See  Tolls,  Patent,  Stock,  Repertory 118 

Evidence,  Defects  in  Law  of— See  Editorial 286 

See  Agreement,  Attorney  and  Client,  ArbitratioB«  False 
Pretenees,  Malicious  Arrest,  Munioipal  Law  186,  Sni- 
tors,  Voluntary  Statement^  Witsesses. 

Examination  of  defendant  as  to  his  assets— Sec  Rep.  (Cham.)  218 
Affidavit  to  procure — See  Reports  (Chsmbers)  218 

Execution,  sale  of  goods  under,  to  creditor — See  Repertory  ••.  97 
See  Bailiffs,  Clerks. 

Executors  and  administrators,  payment  to— rSeo  Bailiffs  81 

Express,  malice— See  Slander  158 

False  Imprisonment — See  Magistrates. 

False  Pretences,  notion  fbr  money  paid  under— See  Tenne...  188 
Obtaining  boflird  under-— See  Repertory  139 

False  Representations  of  article  offered  in  pledge — See  Rep'y  138 
That  bouse  built  on  land  offered  as  seonrity — See  Rep'y...  188 
Of  Credit,  damages  for— See  Repertory  188 

Falsification  of  documents,  ancient  erasure  of  parchment,  and 
how  writings  may  be  erased  and  restored— -See  Editetial  176 

FkrmiDg  leass  .riSee  Landknd  nttd  ^teaat 
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Fees — See  Bailiffs,  Clerks,  Costs,  Coroners,  Editorial,  Insol- 
vent Courts. 

Fi.  Fa  —See  Writ. 

Finding  articles  lost — See  Larceny. 

Fixtures,  right  of  tenant  to  remove — See  Landlord  and  Tenant. 

Foreclosure  before  principal  due — See  Repertory... 80 

Foreign  Courts — See  Bailiffs,  Clerks,  Confessions,  Corresp'ce, 

Foreign  Railway  scrip — See  Larceny. 

Fraud,  action  for  money  bad  and  received  by — See  Repertory  118 
in  purchasing  from  unadvised  person — See  Vendor  and 

purchaser ..., 159 

In  sale  of  goods — See  S'ile  ot  Goods. 

Frauds,  statute  of — See  Statute  of  Frauds. 

Qarnlshee,  order  on,  to  pay  over  monies — See  Rep.  (Chamb.)  280 
Order  to  attach  debts  of,  affidavit  necessary — See  Reports 

rChambers)   231,  232 

Debt  alreidy  assigned  cannot  be  attached — See  Repertory  158 
See  Reports  (Chambers) 218 

General  Issue,  evidence  uuder — See  Municipal  Law 186 

Grog  bill,  entry  of  suit  for — See  Clerks 82 

Grown  person,  meaning  of « 104 

Guilty,  plea  of — See  Petty  Sessions. 

Habeas  Corpus,  return  of  writ  of — See  Reports  (Com.  Law)...  185 

Hagarty,  Judge,  appointment  of — See  Editorial..,.. 18 

Harrison's  Notes  to  C.  L.  P.  A 114,  157,  176,  196,  238 

Highway,  raising,  along  plaintiff's  land,  bis  right  to  compen- 
sation— See  Municipal  Law,  Roads 

Husband  aud  Wife,  action  by  husband  for  money  received  to 

s  parate  use  of  wife — See  Repertory 158 

Liability  of  husband  for  certain  acts  of  wif«— See  Sui- 
tors     161,  162,  181 

Delivery  of  summons  to  wife — See  Bailiff 104 

Illegitimate  child,  delivery  of  goods  to,  when  binding  on  pur- 
chaser— See  Suitors. 

Implied  contracts — See  Contract. 

In  ictoient,  particulars  of  charge  in. — See  Repertory  ,^ 18 

See  Reports  (Division  Courts) ,. 56 

Infants,  custody  of->-See  Reports  (Com.  Law)  185,  Repertory     18 

Injunction,  practice  in  granting  order  for — See  Rep.  (Cham.)  209 
See  Ejectment. 

Inquest^-r-See  Coroners. 

Innolvent  Court^,  Table  of  Fees  ln...,M...f,....., 180 

Where  petition  to  befiled • 195 

Clerk  of,  generally  Clerk  of  Coun^  Court 195 

Costs  regulated  by  Court  of  Queen's  Bench.. ..^...« 195 

Whom  the  Act  includes  .^ , 195 

Fees  to  the  Fee  Fund , •......,..  195 

Practice  in — See  Correspondenoe , 160 

Interim  order  under  Act,  no  proteotion  when  fraud  shown — 
See  Reports  (Division  Court).*.. .,,, 77 

Insolvent  debtor — ^ee  above. 

Insurance,  Life,  power  of  Agent  to  bind  Company — See  Edit.  114 
Agent  has  no  implied  authority  to  waive  forfeiture  of  poU- 

oy^-See  Reports  (Com.  Law) 112 

On  life  of  debtor^See  Debtor. 

Marine,  loss  from  anaeaworthiness  of  ship — Sea  Repertory    59 

Law  property,  guarantee  poli<^    ,.,.., ,....  157 

Interest-— See  Suitors. 

Interim  order — See  Insolvent  Court 

Interpleader  Summons— ^See  BaiKfs,  Indictment,  Jurisdiction, 
Rnports  (Division  Courts),  Sheriff. 

Interpreter,  Form  of  Oath  of— -See  Magistrates.. 162 

Interrogatories,  for  discovery  of  defendant's  title — See  Rep. 

(Chambers)  , 211 

To  disoovtr  material  to  found  a  plea — See  Reports  (Cham.)  213 
Defendant  must  anawer,  before  disQhaige---Sec  A«p. (Cham.)  233 
Bee  Debtor  on  Limits. 

Irregularity — See  Writ. 

Joint-stock  Company — See  Railway  Company. 

Judgment,  by  default,  where  writ  specially  endorsed— i3ee 

Editorial 171 

As  in  case  of  nonsuit — See  Reports  (Chambers)., 47 

Interlocutory,  signed  after  C.  L  P.  Act — See  Rep.  (Cham.)  183 
Notice  of  trial,  a  waiver  of-— See  Reports  (CJbAmbeie)  ..••..  212 
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Jurisdiction,  of  Judge  in  interpleader  issue-^See  Reports 

(Cyunty  Courts) 177 

Inferior,  commencing  suit  in,  in  Counties  of  York  and  Peel — 

See  Reports  (Chambers)..... 212 

See  County  Courts,  Division  Courts,   Magistrates,  Petty 
Sessions,  Reeve^ 

Jury,  Trial  by— See  Editorial   178 

Should  verdict  be  unanimous? 178 

Treatment  of  Jurors 178 

Value  of,  in  modern  times 173 

In  Division  Court,  when  suitor  wishea— See  Suitors. 

Grand,  Imperial  Act  relating  to— *See  Editorial 287 

Misconduct  of,  bow  may  be  explained  away — See  Repertory    97 

Summons,  service  of — SeeBailiffit 143 

Jus  Tertia — See  Trover. 

Justice  of  the  Peace — See  Magistrate. 

Justification — See  Pleadings. 

Law  Journal,  what  ol^ects  it  embraces — See  fiditorial  11,  12 

Law  Reform— See  Editorials 92,  158 

Law  Society,  admissions  and  calls,  Hilary  Term,  19  Tic...         zi. 
Do.  do.  Easter  Term,  19  Vic. .      zxri. 

Do.  do.  Trinity  Term,  20  Vic .  xxxviii. 

Do.  do.  Midi'mas  Term,  20  Vic.    xlvi. 

Calls  to  the  Bar,  Hilary  Term  19  Vic 20 

Landlord  and  Tenant. 

Farming  lease,  covenant  in — See  Repertory 59 

Action  for  not  giving  possession — See  Repertory  97 

Distress  for  more  rent  than  due,  course  of  defendant — See 

Repertory... 97 

Action  for  damages  for  irregular  distress — See  Repertory...  1 38 

Right  to  remove  window  when  a  fixture 179 

Larceny,  ^ding  lost  note — ^See  Repertory 19 

Foreign  Railway  scrip  may  be  subject  of — ^See  Report 017...     58 

Found  articles,  law  relating  .to— See  Repertory 137 

Leading  articles — See  Editorials. 

Lease^  perpetual  covenant  to  renew — See  Reptertory 69 

Covenant  in,  not  to  carry  on  trade  or  business,  when 

broken — See  Repertory 137 

Determination  of— See  Reports  (Com.  Law)  197 

See  Landlord  and  Tenant. 
Legacy,  when  given  as  a  trust — ^See  Reports  (Division  Conrt)  186 

To  a  married  woman — See  Married  Woman. 
Lessor  and  Lessee,  wken  contract  established  between — See 

Repertory.. « 159 

See  Lease. 
Letter,  money  found  in,  misdeliTered— See  Laroeny. 
Libellous  Matter-^See  Printer. 

Local  Courts,  administration  of  joatioe  in-— See  Editorial 88 

Local  Superintendent,  effect  of  decision  of — See  Municipal  Law  203 

Long  possession — See  Patent 166 

Macaulay,  Chief  Justice,  Retirement  of— See  Editorial 88 

Portrait  of— See  Editorial 186 

Machinery,  guards  about — See  Pleadings,  Editorial..... 134 

Magistrates,  on  the  Duties  of. 

Summont^  service  of,  mast  be  personal 4 

Should  be  in  duplicate    4 

When  service  not  personal,  proof  of 6 

Construction  of  SiAtnte  on  snch  aervice 5 

Place  of  %bode,  meaning  of 6 

Non-appearance  of  defandiant '. «. ...    28 

Warrant  to  qppr^htnd .•••••..^ 28,  62 

Requirements  of «««.». 48 

To  be  directed  to  aathorised  officers...., 48 

Postponement  when  variance • .« 48 

In  first  instance,  form  of 48 

When  summons  disobeyed,  form  of 48 

Apprehending  defendant. 

Constable,  duties  of • 44 

Directions  to  (Note  4) • 44 

Backing  warrant 62 

Form  of  endorsement 62 

Without  warrant,  under  4  &  6  Vic.  caps.  26  &  26 62 

Defendant  must  be  taken  to  nearest  Justice  62 

Postponement  of  examinatioa - 92 
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Mag:i8trate8,  on  the  Duties  of  (continued). 

Witnesses^  compelling  their  attendance 63 

SubpGBua  Bummou8  to  attend G^ 

Form  of 83 

Warrant,  when  witnesses  refuse  to  attend  63 

Form  of 83 

In  first  instance,  on  affidavit 68 

Form  of 83 

Petty  SeuioM,  Court  of 84 

May  be  held  by  any  two  Justices 84 

Publicity  of  proceed! n .  8,  advantages  of  84 

Clerk,  power  to  appoint 84 

Should  be  an  open  Court 85 

The  hearing  or  trial 102 

Number  of  Justices  necessary  to  be  present 102 

Parties  must  attend  at  time  appointed 102 

Non-appearance  of  both  parties 102 

Of  complainant 1U3 

Provisions  of  Statute  in  such  case 108 

Of  Defendant    103 

Warrant  to  compel  attendance  103 

Ex  parte  trial  103 

Provisions  of  Statute  in  such  case 103 

Settlement  between  parties  before 122 

Only  allowed  when  legal 122 

Objections,  preliminary,  shall  not  be  allowed  for  infor- 
mality      l'2S 

Adjournment,  when  defendant  misled  ...........  123 

Quilty,  plea  of,  sufficient  to  convict 143 

Justification,  plea  of,  when  admission  made  143 

Course  of  proceedings  as  regulated  by  Statute  1:^3 

Right  of  reply 162 

Witnesses  maybe  ordered  out  of  Court. 162 

Oath  or  affirmation  of 162 

Form  of,  ordinary    162 

ByQuakerSf&c 162 

Of,  b<^longiug  to  above  sects 162 

InlerplecLder^  form  of  oath  of 162 

Should  be  sworn  before  examined 182 

Kefutring  to  be  sworn 182 

May  be  committed  for 182 

Form  of  commitment  .> 182 

Evidence  of,  mode  of  taking  202 

Hearsay  statements  to  be  rejected •«. 202 

Claim  of  right,  assertion  of  222 

Principally  confined  to  cases  of  assault  and  trespass  222 
Action  against,  for  false  imprisonment — See  Repertory  ...   119 
Jurisdiction  o/,a8  to  imprisonment  of  defendant,  as  appear- 
ing on  face  of  warrant — See  Repertory    1 57 

Have  none  when  titles  to  lands  brought  in  question 222 

Maintenance — See  Champerty. 

Malicious  arrest,  action  of,  against  agent  of  former  plaintiff — 

See  Reports  (Com.  Law) 160 

Mandamus — See  School  Teacher,  Reports  (County  Court)  ...  178 
Married  woman,  legacy  to,  restraint  on  anticipation — See  Rep.     60 
Land  devised  in  trust  for,  restraint  on  anticipation-^'See 

Repertory... 60 

Settlement  of  real  estate  of,  when  ward  of  court — See  Rep.     60 
Application  of,  to  revive  judgment — See  Revival. 
Master,  liability  of,  for  acts  of  workmen — See  Repertory...  188, 158 

For  receipt  of  goods  by-4^vant — See  Suitors 161 

Delivery  of  summons  to  servant  for — See  Bailiffs 104 

Medical  men,  duty  of,  in  case  of  suspected  poisoning — See 

Editorial 76 

A  stricter  educational  test  for,  required 180 

Mercantile  Law  Reform  in  England — See  Editorial 115 

Mileage — See  Bailiffs,  Clerks. 

Mining,  use  of  water  for  purposes  of — See  Pleadinp-s   179 

Minor,  delivery  of  goods  to,  when  binding  on  purchaser — See 

Suitors  222 

Mis-statement  of  defendant's  place  of  residence — See  writ. 
Money  had  and  received,  action  for — See  Fraud. 

Recovery  of,  when  paid  by  mistake — See  Repertory 179 

Mortmion — See  Statute  of. 
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Mother,  right  of,  to  child — See  Custody. 
Municipal  Councils — Se  Municipal  Law. 
.Viunici pal i ties,  how  service  of  process  un, effected'— See  Bailiffs,     86 

See  Corporations,  Municipal  Law. 
Municipal  Law, — U.  C.  Reports. 

Reg.  ex  re,  Coleman  v.  O'Hare,  &c. : 
Quo   Warranto — Township  Councillor,  disqualification  for 

office  of 6 

Hodgson  o.  Municipal  Council  of  York  and  Peel : 
By-law  edtablishiog  a   road  —  Insufficient  description  — 

Discretion  in  quashing  By-laws 8 

Tilt  V.  Municipality  of  the  Township  of  Toronto : 
Quashing  By-law;  power  of  Municipality  to  make  By-law 

exceeded 9 

Reg.  ex  re.  Swan  v.  Rousat : 

Contested  Election — Costs 9 

Croft  V.  Town  Council  of  Peterboro* : 
Repairs  to  street  by  Corporation — their  Jurisdiction  and 

duties  under  the  Statute 28 

In  re  the  Board  of  School  Trustees  of  the  Incorpo- 
rated Village  of  Gait,  and  the  Municipality  of  the 
Village  of  Gait : 
Duty  of  Municipality  to  raise  money  at  request  of  Trus- 
tees— Mode  of  proceeding  by  Trustees 69 

Read  v.  The  Municipal  Council  of  the  County  of  Kent: 
Registry  Books — Linbility  of  County  Council  for — 16  Vic. 

c.  187.  sec.  3 88 

Perry  t>.  Town  Council  of  Whitby : 

By-law,  form  of  rule  nisi  to  quash — Insufficient  rate 88 

In  the  matter  of  Ley  and  the  Municipality  of  the  Town- 
ship of  Clarke : 
Alterations  of  School  Section  within  Township,  and  of  Union 

School  Sections 106 

Snook  et  al.  v.  Town  Council  of  Brantford  : 
Notice  of  action,  Corporations  not  entitled  to — ^14  &  15 

Vic.  c.  54 106 

Magrath  v.  Municipality  of  the  Township  of  Brock: 
Pleading— Duplicity— Notice  of  action— 14  &  15  Vic.  c.  54,  109 
Croft  V.  Town  Council  of  Peterboro' : 

Notice  of  action  to  Corporations •••  >••  125 

In  re  Hawke  and  the  Municipality  of  Weliesley  : 

Sale  of  Town  Hall— By-law  for  levying  rate 129 

The  Munioipality  of  Berlin  v.  Grange: 
Assessment  of  unoccupied  lands  of  non-residenta — Mode  of 

oolleoting,  &e 144 

Reg.  ez  rel.  Dillon  v.  McNeil : 

Elector  refusing  to  take  oath 149 

Tieman  v.  School  Trustees  of  Nepean : 

Schoolteacher,  how  can  recover  salary 150 

Reg.  ez  re^.  Wallis  «.  Bostwiek : 

Election — Quo  lFofran/0— Right  of  aliens  to  TOte 164 

O'Donahoe  v.  School  Trustees  of  Section  No.  4,  Thorah : 

School  teacher — Mandamus  to  recover  salary 185 

Reid  9.  Mayor,  Aldermen  and  Commonalty  of  the  City 
of  Hamilton : 
Notice  of  action — Evidence  under  general  issue...  ...<.......  186 

In  re  The  Great  Westei  n  Railway  Company : 
Assessment,  revision  of — What  land  occupied  by  road  con- 
sists of— What  is  the  road  and  roadway — Fixtures  and 

erections  "  part  of  the  realty" 198 

Bartlett  v.  The  Munioipality  of  Amherstburir : 
Contract  not  under  seal — Value  of  work  done — Damages...  197 
The  Chief  Superintendent  of  Schools  fbr  Upper  Canada, 
appellant  in  re  Gill  v,  Jackson  el  al. : 
Alteration  of  School  Sections,  how  made— Necessity  of  up- 
holding acts  of  Trustees  (fe/ac/o— Effect  of  Local  Super- 
intendent's decision .- 208 

Reg.  V,  Municipal  Council  of  Perth  : 
Improvement  of   highway  by  raising  it  along  plaintiff's 
land — ^Right  to  compensation — 12  Vic.  c.  81,  sec.  195 ;  16 

Vic.  c.  181,  8.  33 ; ...: 206 

Snook  et  al.  Town  Council  of  Brantford : 
Roads,  liability  of  Municipal  CorporatioDS  for  injury  eaused 
by  repairing... * »  228 
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Barclay   v.   The   Municipality  of    the    Township   of 
Darlington : 

Notice  of  action  to  Municipal  Council — By-law 224 

Murder — See  shooting  with  intent  to  commit. 
Negligence — See  Railway  Company. 

New  trial — See   Editorial,  Clerks  Indictment  Reports    (Di- 
vision Courts.) 

Non-Residents — See  Municipal  Law 144 

Nonsuit,  rule  to  enter — See  Repertory 170 

Not  Guilty,  plea  of — See  Pleadings. 

Notice  by  defendant  to  bring  action  on  for  trial — See  Reports 

(Chambers)  231 

Notice  not  to  trespass — What  sufficient — See  Trespass. 
Notice  of  action — See  Bailiffs,  Corporations,  Municipal  Law. 
Notice  of  appearance — See  Appearance. 
Notice  of  trial — When  waiver  of  interlocutory  judgment — 

See  Judgment. 
Notices  of  new  Law  Books : 

Adams' Equity 140 

Byleson  Bills  of  Exchange,  &c 140 

Commentaries  on  the  Common  Law,  by  Bishop 98,  119 

Elements  of  the  Law  and  Practice  of  the  Legislative  Assem* 

bly  in  the  United  States,  by  Gushing    198 

English  Reports  in  Common  Law  and  Equity,  vol.  xxxi.  ...   100 
Do.  do.  vol.  2xxiii...  200 

Do.  do.  vol.  xxxiv...  240 

Index  to  the  Upper  Canadian  Statutes 100 

Jurisprudence,  an  Introduction  to  the  Study  of,  by  Nath'l 

Lindley  140 

Smith's  Law  of  Landlord  and  Tenant 139 

Table  of  the  Provincial  SUtutes  240 

Parent,  influence  of,  on  child,  and  family  arrangement  be- 
tween— See  Repertory    .* 60 

Parol  acceptance — See  Repertory 179 

Particulars  in  Division  Court— See  Clerks,  Suitors. 
When  further,  may  be  ordered  under  Rules  of  Superior 

Courts— See  Reports  (Chambers) 208 

Special  endorsement  of  stated  sum  not  sufficient— See  Re- 
ports (Chambers)    230 

Partner — See  Partnership. 

Partnership,  one  partner  sued  for  debt  of — See  Reports  (Com. 

Law) 197 

Accommodation  endorsement  by  one  partner  does  not  bind 

the  other — See  Reports  (Com.  Law) 198 

Debt  due  by  one  partner  to  firm — See  Covenant. 
Action  by  one  tenant  in  common  ngainst  another — See  Rep.  158 
Property  of — Trover  by  partner  against  execution  purcha- 
ser— See  Repertory 179 

Delivery  of  goods  to  partner — See  Suitors 202 

Part  performance — See  Repertory    139 

Patent,  purchase  from  patentee  before  issue  of — Sec  Reports 

(Com.  Law)  166 

Payment. ..Seo  Money  had  and  received,  Principal  and  Agent, 
Pleading",  Suitors. 

Penalty  in  bond — See  Reports  (County  Court)  .....v.  167 

Perjury — See  Indictment. 
Perpetuity^See  Lease. 
Petty  Seswions,  Court  of — See  Magistrates. 
Place  of  abode,  meaning  of — 8ee  Magistrates. 
Pleadings,  affidavit  of  truth  of  pleas  in  action  on  Bills  of  Ex- 
change— See  Reports  (Chambers) 233 

Demurrer  to  Equitable  Replication — See  Repertory  240 

Double,  summons  granted  to  plead,  without  affidavit — See 

Reports  (^Chambers)    , 211 

Equitable  defence — See  Husband  and  Wife 158 

Equitable  replication  to  plea  of  Statute  of  Limitations — See 

Reports  (Chambers) 179,  289 

To  plea  of  set-off— See  Reports  (Chambers) 179,  239 

Not  Guilty,  plea  of,  to  action  for  not  cultivating — See  Rep.     58 
Plea  of  Not  Guilty,  and  inconsistent  pleas,  cannot  be  pleaded 

together— See  Reports  (Chambers^  209,  223 

Of  payment,  *<did  not  endorse,"  and  want  of  notice,  can 

be  pleaded  together  without  leave — See  Rep.  (Cham.)  227 
Of  want  of  consideration  cannot  be  pleaded  with  **  non- 


Pleadings  (continued.)  paok. 

fecit,"  without  leave — See  Reports  (Chambers)  229 

That  woman,  debauched,  not  plaintiff's  wife,  included  in 

Not  Guilty — See  Reports  (Chambers) 230 

That  plaintiff  had  left  wife,  a  bad  plea— See  Rep.  rCham  )  230 
That  guards  about  machinery  not  required,  a  baa  plea — 

See  Repertory 79 

Denying  title  of  defendant,  as  alleged — See  Repertory  ...  118 

Of  payment,  when  no  occasion  for— See  Repertory 137 

Of  account  stated — See  Repertory 158 

Of  tender  of  part,  set-off  as  to  residue — See  Repertory...     18 
Practice  in,  filing  without  serving  pleas — See  Rep.  (Cham.)  212 

Striking  out  plea  of  non-assumpsit — See  Rep.  (Cham.) 233 

Surplusage  in,  striking  out  statements  in  declaration — ^See 

Reports  (Chambers)    284 

Variance  between  evidence  and — See  Repertory 18,  58 

In  an  action  relating  to  Easement — See  Repertory 179 

See  Municipal  Law,  109;  Reports  (Com.  Law) 152 

Poisoning,  arsenical — The  Wooler  case — See  Editorial 94 

Suspected,  duty  of  medical  men  in  cases  of — See  Editorial    75 
Policy — Seo  Insurance. 

Possession,  want  of,  for  forty  years — See  Stat,  of  Limitations. 
Post  mortem  Examination — See  Coroners. 

Practice,  new  Rules  of — See  Editorial 156 

Must  be  followed  when  possible — See  Reports  (Chambers)  183 
See  Absent  Defendant,  Appeal,  Attachment,  Cost^,  Eject- 
ment, Execution,  Inferior  Jurisdiction,  Judgments  Inter- 
locutory, Jury,  Pleadings,  Satisfaction  Piece,  Solicitor, 
Venue,  Witness. 
Precipe,  alteration  of,  without  leave — See  Reports  (Chambers)  110 

Principal  and  Agent — See  Repertory 139 

Debtor  cannot  set  off  debt  of  agent — See  Repertory 58 

Remuneration  to  Agent  for  wurk  done,  when  Principal  re- 
vokes authority  to  sell — See  Repertory    98 

Principal  and  Surety — Discharge  of  Principal  by  mistake — 

See  Repertory 240 

Whvn  giving  time  to  debtor,  a  discharge  of  surety — See 

Repertory 59 

Printer,  refusal  of,  to  print  libellous  matter — See  Repertory  139 
Prisoner,  presumption  against,  from  conduct  of  counsel  at 
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Writ — Plaintiff  allowed  to  amend  irregularity  of,  on  condi- 
tion of  re-service 209 

Gamble  v.  White : 
Writ  of  Ca.  8a.  amendment  of,  granted  on  paymennt  of 
costs,  without  setting  aside  arrest  of  defendant  under....  209 
Warren  v.  Munroe : 
Injunction  to  restrain — A  summons  only  will  be  granted  on 

first  application,  under  Sec.  286,  C.  L.  P.  Act 209 

Goldburgh  v.  Leeson : 
**  Not  guilty  "  and  justification  cannot  be  pleaded  together.  209 

Cameron  y.  Brantford  Gas  Company  : 
Corporations — Soc.  198,  C.  L.  P.  Act  does  not  apply  to....  209 
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Barrow  y.  Capreol : 
Arrest  on  Bailable  writ  before  C.  L.  P.  Act  came  into  force 
and  after  expiration  of  8  Vic,  Chap.  48 — Irregularity  in 
affidavit 210 

De  Costa  y.  The  Gordon  Estate  : 
Notice  to  admit  documents  at  trial — ^New  Practice 211 

Moffatt  T.  Fitzgibbon : 
Taxation  of  Costs  on  entering  judgment  in  the  Superior 
Courts  on  a  confession  in  a  case  marked  '*  Inferior  Juris- 
diction    211 

Horsman  y.  Horsman : 
Interrogatories  for  the  discovery  of  the  nature  of  the  defen- 
dant's title  allowed  upon  a  summons  to  shew  cause 211 

Duggan  v.  Bright : 
Arbitration  upon  a  summons  for  reference  under  Sec.  148, 

an  order  granted  under  Sec.  84,  C.  L.  P.  Act 211 

Moore  v.  Cotton : 
Affidavit  unnecessary  on  an  application  for  summons  to 

plead  double 211 

Gill  y.  MoAuley : 

Absent  defendant — Practice 211 

McCallum  v.  McCallum : 

New  practice  in  ejectment — Sec.  251,  C.  L.  P.  Act 211 

Morris  v.  Smythe : 

New  praoUce  in  ejectment--Seo.  225,  C.  L.  P.  Act 212 

Torrance  v.  Gross: 
Security  for  costs — ^What  affidavit  for,  must  contain— appli- 
cation cannot  be  received  on  amended  affidavit.. 212 

Moberly  v.  Baines : 
Interlocutory  judgment,  setting  aside  without  costs — ^Nottoe 

of  trial  a  waiver  of 212 

Darling  v.  Maitland : 

Practice— 19  &  20  Vic.  cap.  91 212 

In  re  Glasse  v.  Glasse : 
Attorney,  change  of— Affidavit  for  summons  to  show  cause 

not  required »•... 218 

Kane  v.  Kane : 
Ejectment— Informal  defence  under  new  practice — Setting 
it  aside  and  entering  judgment — Defendant  allowed  to 

amend  on  payment  of  costs « 218 

Brown  v.  Benniger : 
Garnishee— Oral  examination  of  defendant  under  see.  198 

of  C.  L.  P.  Act 218 

Housen  y.  Stickles : 

Practice— Sec.  25  C.  L.  P.  Act 218 

Allan  v.  Skead : 
Promissory  note — Beferenoe  to  Co.  Court  Judge  to  compute  218 

Nimmo  v.  Welland : 
Garnishee — ^Affidavit  in  support  of  summons  tinder  sec.  198 

C.  L.  P.  Act - 218 

Gifford  v.  Johns : 
Attorney  and  client — Beferenoe  of  bill  of  costs  to  master  to 

tax 218 

Street  v.  Proudfoot : 

Interrogatories  to  found  a  plea,  when  allowed 218 

Cofton  y.  McKenxie : 
Reference  to  County  Court  Judge  under  sec.  84,  C.  L.  P.  A.  214 
Hanley  v.  Heldershott : 

Ejectment — Service  on  defendant's  wife 214 

Chard  y.  Lout : 
The  Tariff  of  costs  under  0.  L.  P.  Act  does  not  apply  to 

County  Courts 227 

Roese  et  al.  v.  Cummings : 
Plea  of  payment,  **  did  not  endorse"  and  '*  want  of  notice," 

may  be  pleaded  together  without  leave  of  Judge 227 

Metropolitan  Building  Society  y.  McPherson : 

Ejectment— Practice  under  sec.  221,  C.  L.  P.  Act 229 

McLeod  y.  Buehanan : 
Discharge  of  prisoner  from  custody,  affidavit  neeessaxy  on 

application  for 229 

Lanark  and  Drummond  Plank  Road  Co.  y.  Bothwell : 
Signing  judgment  when  appearance  entered  after  time  for, 
elapsed,  set  aside  though  no  notioe  of  appearance  served.  229 
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Leclaire  et  al.  v.  Prudhomme : 
Pleadings — Plea  of  want  of  consideration  to  action  on  pro- 
missory note  cannot  be  pleaded  with  "  non  fecit*'  without 

leave...... 229 

Shae  v.  O'Neil : 
After  a  cause  has  been  entered  for  trial,  it  is  no  longer 
wiUiin  the  provisions  of  the  84th  section  of  C.  L.  P.  Act.  229 
Wilkes  v.  The  Buffalo,  Brantford,  &  Goderich  R.  Co.: 
Special  endorsement  of  stated  sum  on  summons  not  suffi- 
cient particulars  of  demand 280 

Thom  V.  Huddy : 
Crim.  Con. — Plea  that  person  debauched  not  plaintiff's  wife 
not  allowed  with  **  not  guilty" — Plea  that  plaintiff  living 

apart  from  his  wife  not  allowed 280 

Robins  v.  Porter : 
Ejectment — Writ  of  injunction  granted  on  ex  parte  applica- 
to  restrain  the  cutting  and  carrying  off  of  timber  from 

land  in  dispute 280 

Mellish  et  al.   (judgment  creditors)  v.  The  Buffalo, 
Brantford,  &  Goderich  R.  Co.  (judgment  debt- 
ors) ;  Zimmerman,  Garnishee : 

Acceptance  of  order— Third  party 280 

Bullen  v.  Lingham  et  al : 

Garnishee — Order — Affidavit  necessary 231 

Clark  v.  Mcintosh : 
Absconding  debtor — Endeavours  to  serve  papers  on^Affi- 
davit  necessary  to  ground  application  to  proceed  as  if 

-  personal  service  effected... - 281 

Uhlbom  v.  Chapman : 
Mis-statement  of  defendant's  place  of  residenes  in  writ  of 

summons — Reasonable  supposition ^ 281 

O'Keefe  v.  O'Brien  et  al: 
Notice  by  defendant  to  bring  action  on  for  trial — ^When 

time  may  be  granted  plaint^. 281 

Wilkins  v.  Blacklock : 
Pleadings — "  Not  guilty"  cannot  be  pleaded  with  separate 
pleas  traversing  the  different  allegations  of  same  count 

of  declaration  without  leave 282 

Connor  v.  McBride : 
Garnishee  order — ^Affidavit  necessary  on  exjiarte  application  282 

Todd  v.  Cain  et  al : 
TiUe  by  possession  and  paper  possession  can  be  set  up  to- 

gether,  upon  affidavit  that  both  can  be  established 282 

Reilly  v.  Clark : 
Replevin— Sec.  289,  C.  L.  P.  Act  not  confined  solely  to 

actions  of. 282 

Corcoran  v.  Taylor: 
Interrogatories — Debtor  in  custody  on  mesne  process — De- 
fault of  payment  of  weekly  allowance — ^Discharge 283 

Garrett  et  al.  v.  Cotton : 
Pleadings — Bill  of  exchange— Accommodation  acceptance..  238 

Sladden  v.  Smith : 
Production  of  original  will — Subpoena  to  registrar  of  sur- 
rogate court — ^Affidavit. 288 

Carruthersv.  Dickey: 
Application  for  leave  to  plead  several  pleas,  time  for  making  288 
Moberly  v.  Baines : 

Pleadings — Surplusage 284 

Swan  v.  Oleland : 
Revival  of  judgment  by  married  women  under  sec.  808,  C. 
L.P.  A. — Husband  must  join  with  wife  in  application  for.  235 
General  Law, 

Shaw  y.  Ormiston : 
Action  brought  without  authority  of  Plaintiff— Staying  pro- 
ceedings— Duties  of  attomys  in  taking  instructions 26 

ConoUy  y.  McCann : 
Venue— Practice  in  changing— When  record   passed  on 
change  of  venue — ^Waiver  of  irregularity — ^Discrepancy 
between  rule  and  motion  paper — Costs  of  application ....     27 
Running  Administratrix  v.  Kidd : 

Costs — Certificate  for  when  lands  brought  in  question 28 

Baby  qui  tarn  v.  Watson : 
14  &  15  Vic.  ch.  7,  effect  of— Sale  of  right  of  entry  and 
pretended  rights — Registry  laws  ..^ 87 
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BritiBh  Life  Assurance  Company  (Appellant)  y.  Ward 
(Respondent) — (English  ease) : 
Insnrance — Agent  of  Company  has  no  implied  authority  to 

waive  a  forfeiture  of  a  policy 112 

McLarren  y.  Blacklock : 

Malicious  arrest — Evidence  150 

Brockville  and  North  Augusta  Plank  Road  Company 
T.  Crosier: 

Tolls— Too  high  rate— £stoppel~16  Vic.  ch.  90,  sec  2 151 

Same  t.  Same : 
Tolls — ^Action  for  against  Road  Company — Grade  of  Road 

—Pleading 162 

McDon^d  T.  Prentiss : 
Patent,  purchase  f^om  patentee  before  issue  of — Long  pos- 
session— Estoppel — Presumption  of  grant 1 66 

McWhirter  r.  Bongard : 

Division  Courts— Prohibition 168 

Reaume  v.  Gurchard : 

.Sheriff's  deed — ^Previous  conveyance — Consideration 169 

Bewson  v.  St.  Clair : 

Amendment — Ejectment — ^Demand  of  possession 1 69 

Ketchum  v.  Mighton  et  al : 

;Statute  of  Limitations — Want  of  possession 170 

Reg.  V.  Smith  and  Corbett : 

Custody  of  infant — ^habeas  corpus  and  return 1 85 

Taylor  v.  Jarvis : 
Partnership  debt — One  partner  only  sued — Seizure  of  part- 

jaership  goods 197 

London  Gas  Company  v.  Campbell : 

Calls  on  stock — estoppel.. 197 

JParley  v.  Gilbert  et  al : 

Usury — Variance 197 

Grant  v.  Lynch : 

Lease— Distraining  for  rent 197 

Anderson  t.  Marriott : 

Dower— Demand— Trial— Costs 198 

Harris  y.  McLeod  and  Fraser : 

Purtners — Promissory  notes — ^Attorney  and  client 198 

McMurtry  y.  Munro : 
County  Court,  appeal  f^om — Jurisdiction  of,  where  sum 

reduced  by  payment — ^Evidence  of  account  stated 207 

Clarke  y.  Easton : 
Plea  that  money  seized  in  defendant's  hands  under  execution 
from  Division  Courts — 18  &  14  Vic.  cap.  58,  sec.  89*~ 

Construction 222 

Foster  v.  Geddes : 
Railway  Company — Acceptance  by  treasurer — Liability — 
seal 224 

County  CourU,  V*C. 

Gronden  y.  Great  Western  Assurance  Company: 
Negligence — Highway — Guards  at  Railway  crossing 67 

Ferguson Y.  Stewart: 
Promissory  note  overdue,  transfer  of— Subsequent  payment 
to  payee  by  maker  without  notice  of  transfer — No  answer 
to  plaintiff's  action  as  transferee  of  note 116 

Risdale  v.  Stamour : 
Certificate— Verdict  £10.  Ss.  9d 117 

Bell  Y.  Holcomb : 
Certificate— Verdict  £16 117 

McLeod  v.  McDougall : 
Certificate— Verdict  £24.  12s.  6d 117 

McLane  v.  Nelson : 
Bond— Certificate  for  costs — ^New  trial 167 

Coulter  Y.  Willoughby : 
Costs  in  County  Courts  suits  to  be  the  same  as  foimerly 
until  altered  by  rules  of  Superior  Court  Judges 219 

EnglUh  C<ue». 

Mercer  y.  Stanberry : 
Interpleader — Summons — Damages  by  Seizure — Jurisdic- 
tion of  Judge — Staying  proce^ings  in  action 177 

Kemot  v.  Bailey  et  al : 
Jurisdiction — Mandamus 178 
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DivUion  Courts,  U,  C. 

Halford  v.  Hunt : 

Jurisdiction — Unsettled  accounts — Balance 89 

Stockdale  v.  Wade  and  Brady : 
Levying  taxes — ^Duration  of  collector's  authority — Whose 

goodB  liable  to  seizure 40 

Reg.  Y.  Doty : 
Indictment — Perjury — ^Interpleader  issue — ^New  trial — 18  & 

14  Vic.  cap.  53,  sec.  102  56 

Kennedy  v.  Henderson : 
Fraud — Insolvent  Debtors'  Act — When  interim  order  under, 

a  protection  against  commitment 77 

C.  B.  Y.  J.  C. : 
Jurisdiction — Where  cause  of  action  arose — Where  and  how 

to  be  tried 78 

Park  &  Co.  v.  McKenny : 

'Promissory  not« — Days  of  grace — ^Premature  suit 117 

Wallace  (Claimant)  v.  Bellows  (Execution  Creditor) : 
Interpleader — Favouring  particular  creditor 286 

EnglUh  Catet  in  relation  to, 

Mossop  Y.  Great  Northern  Railway  Company : 

Prohibition — Power  of  Judge  to  grant  new  trial 19 

Ackroyd  v.  Gill : 

Officer  of  Court  acting  as  attorney — ^Assistant  clerk 58 

Cawley  y.  The  Northern  Staffordshire  Railway  Co. : 
Appeal — Action  against  Company  for  non-delivery — Joint 

Stations — Laches,  liability  for 54 

Picard  v.  Cornell : 
Costs,  certificate  for,  must  be  given  at  trial  or  immediately 

after  66 

Phillips  v.  Hewston : 

Legacy — Jurisdiction  186 

Ashcroft  Y.  Foulkes : 

Costs— Set-off— C.  L.  P.  A.  1857 186 

Challiner  v.  Burgess : 

Interpleader  Summons-^Want  of  abjudication   187 

Reprints,  American.     See  Editorial 186 

Restraint  on  anticipation.    See  Married  women. 

Reversioner.     See  Repertory....^ '    58 

Revival  of  judgment,  Husband  must  join  wife  in  application 

for.     See  Reports  (Chambers) 286 

Roads.     See  Municipal  Law,  s.  198 — Tolls — Corporation. 

Rule,  claiming  too  much  in.    See  Costs. 

Rule  Nisi  to  quash  By-laws,  form  of.    See  Municipal  Law....    88 

Salaries  of  Judges.    See  Editorial 112 

Of  School  Teachers.     See  School  Teacher. 
Sale  of  Goods,  Fraudulent  representations  to  obtain.    See 

Repertory 79 

Evidence  of  in  D.  C.     See  Suitors  142 

See  Execution,  Statute  of  Frauds. 
Satisfaction  piece.  Signature  of,  before  Attorney,  when  may 

be  dispensed  with.    See  Reports  (Chambers) 184 

School  Teacher,  must  recover  salary  by  arbitration.    See 

Municipal  Law... 150 

Mandamus  to  recover  salary.    See  Municipal  Law..  186 
School  Trustees,  raising  money  for,  from  Municipalities.    See 

Municipal  Law 69 

School  Sections,  alteration  of.     Ree  Municipal  Law 106,  203 

Seal,  what  sufficient  to  constitute.    See  Reports  (Com.  Law)  224 
Security  for  costs.     See  Costs. 

Seizure  of  Plaintiff's  money  in  Defendant's  hands.    See  Re- 
ports (Com.  Law)    222 

Servants,  delivery  of  Summons  to.     See  Bailiffs  104 

of  goods  to.    See  Master. 
Service  of  Process.    See  Absconding  debtor.  Bailiffs,  Declara- 
ration.  Judgment  by  default.  Magistrates,  Municipalities, 
Writ 
Set-off.     See  Pleadings,  Suitors. 

Sharebroker.    See  Pleadings,  58.    Principal  and  Agent,  18. 
Sheriff,  action  against,  for  an  escape.  See  Reports  (Chambers)    67 

Relief  from.    See  Reports  (Chambers) 66 

See  Stay  of  proceedings. 

See  Attachment,  Coroners,  Reports  (Com.  Law) 169 
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Ships  contract  for  baildiDg.     See  Repertory  98 

Shooting  with  intent  to  kiU,  mistake  as  to  person  shot  at.   See 

Repertory 19 

Sickness,  postponing  application  under  excuse  of.     See  Re- 
pertory   m 118 

Slander,  privileged,  commnnioation.    See  Repertory 158 

Solicitor,  commi tment  of,  for  contempt.   *<  *'         118 

Duty  in  effecting  purchases.     See  Vendor  and  pur- 
chaser. 

Striking  off  Roll,  practice  in.     See  Repertory  179 

For  misapplication  of  trust  monies.     See  do.  ...118,  179 
Special  damages.     See  Repertory,  Reports. 
Specific  performance.    As  to  agreement  for  lease,  see  Re- 
pertory  159,  179 

Of  one  part  of  an  agreement  after  failure  oT  rest 

See  Repertory 180 

Omission  in  stipulation  for.     See  Vendor  and  pur- 
chaser. 
Stakes.    See  Race. 
Statistics.     See  Census. 

Statute  of  Frauds,  constructive  signature.     See  Repertory  ...     19 
What  constitutes  sufficient  acceptance  under.     See 

Repertory 69.  97,  158 

Decisions  on  4th  section  of.     See  Contract 137 

Statute  of  Limitations,  want  of  possession  for  40  years.     See 

Reports  (Com.  Law)   170 

See  Pleadings. 
Statute  of  Mortmain.     See  Wills. 
Statutory  defence.     See  Suitors,  Correspondence. 

Stock,  illegal  calls  on.     See  Reports  (Com.  Law) 197 

Striking  off  the  Rolls.     See  Solicitor. 

Stay  of  proceedings,  breach  of  order  with.     See  Reports 

(Chambers)  92 

On  ground  that  the  proceedings  are  against  the  in- 
structions of  client.     See  Attorney. 
In  action  on  Interpleader  Summons.     See  Reports 

(County  Courts)  177 

In  action  against  good  faith.     See  Repertory 18 

In  action  against  Sheriff  on  Interpleader  Suit    See 

Repertory 80 

On  payment  of  costs.    See  Reports  (Chambers) 67 

Subpoena.    See  Bailiffs,  Surrogate  Court,  Witness. 

SuiToss,  B.  C. 

Defendant  after  receiving  Summons  to  examine  claim 

annexed,  how  to  act 4 

Payment  into  Court,  should  make  if  claim  correct,.. 4 

Confession,  when  and  how  to  be  given 4 

Admission  to  save  expense  of  proof 4 

Notice  of,  when  and  how  to  be  given 4 

Form  of. 4 

Set-off  may  be  given  with  4 

Defencty  Statutory,  different  kinds  of 23 

Notice  of  28 

Adjournment  when  not  served 42 

Set-off  42 

Jury,  when  Defendant  wishes  trial  by 42 

The  trial  or  hearing,  conduct  of  parties  at 61 

Non-appearance  of  Plaintiff  in  person 62 

Of  Defendant  in  person 62 

Necessity  of  coming  to  point  in  issue   102 

Proof  of  Plaintiff's  case 122 

Of  Defendant's  case  122 

Judgment  of  Judge 122 

Emdinee  must  be  to  the  point    122 

The  best  attainable  must  be  procured. 122 

Must  be  confined  to  particulars 142 

Particulars  may  be  amended 142 

.  Admissions,  when  can  be  used 142 

Written  must  be  produced  when  possible 142 

Parol,  when  to  be  receive|d 142 

Secondary  evidence  of  lost  writings 142 

Evidence  of  tale  of  goods 142 

Delivery  how  to  be  proved 142 
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Interest  may  be  recovered 142 

When  supplied  to  third  party  161 

Servant,  delivery  to    161 

Wife,  "  161 

When  husband  liable   162,  181 

Cohabitation,  presumpUve  evidence  of  authority  161 

Woman  not  being  wife,  delivery  to  162 

Carrier,  delivery  to 201 

When  proof  required  that  deft  receives  goods  201 

Partner,  delivery  to 202 

Agent,  "  221 

When  personally  liable 222 

Minor,  deUvery  to 222 

Illegitimate  child,  delivery  to  222 

Summons.     See  Bailiffs,  Clerks,  Magistrates.  Suitors,  Writ 
Surety.     See  Bailiffs,  Principal  and  surety. 
Surplusage.     See  Pleadings. 

Surrogate  Court,  subpoena  to  Registrar  to  produce  will,  see 
production.  ' 

Talbot,  J.  Leach,  Esquire,  death  of.    See  editorial  218 

Taxation  of  costs.    See  Costs. 

Taxes,  levying.     See  Reports  (Div.  Courts)   40 

Telegraphs,  packing  messages.     See  Agreement 
Tenant.     See  Landlord. 

Tenant  for  life  paying  off  bond  debts,    See  Repertory 19 

Tenants,  common,  action  between.     See  Partnership. 

Term  of  j  ears  can  be  sold  under  D.  C.  Execution.   See  Bailiffs  101 

Time,  computation  of,  Sunday  included  under  sec.  60,  C.  L. 

P.  Act     See  editorial  172 

Time  tables.     See  Railway  Company. 

Toll  gate,  measurement  af  distance  from.     See  Distance. 

Toll,  action  for.     See  Reports  (Com.  Law) 152 

Too  high  rate  of.      «•  «•        «*     151 

Town  Hall,  sale  of.    See  Municipal  Law 129 

Township  Councillor.     «  **  6 

Transcript  of  judgment.     See  Clerks 41,  221 

Treasurer  of  Railway  Company,  which  see. 

Trespass,  noUce  not  to  trespass,  what  sufficient    See  Reports 

(Chambers)  Ill 

Staying  proceedings  in  actions  of  against  Sheriff.     See 
Sheriff. 
Trial,  what  constitutes  in  action  of  Dower,  which  see. 
Trover,  action  of,  setting  up  "just  tertii"  by  Defendant    See 

Repertory  79 

When  will  lie  by  partner.     See  Partnership. 
Trust     See  Husband  and  Wife,  Legacy,  Solicitor. 
Unseaworthiness  of  ship.     See  Insurance. 

Unsettled  account     See  Reports  (Div.  Courts) 39 

Usury,  plea  of,  when  one  Defendant  not  party  to  contract 

See  Reports  (Com.  Law)    197 

Vacation  in  Division  Courts,  advantages  of.     See  editorial....  201 
Valuable  security,  foreign  railway  scrip  considered  as.     See 

Repertory 58 

Variance.    See  Pleadings,  Usury. 

Vendor  and  purchaser.     See  Statute  of  Frauds. 

Omission  in  stipulation  for  specific  Performance.     See 

Repertory 19 

Pasnng  property.         '<  58 

When  latter  cannot  repudiate  purchase.     See  Repertory  157 
Onus  proband!  when  fraud  suggested.  **  159 

Venue,  charge  of,  cost  of  application  for.    See  Reports  (Com. 

Law) 27 

On  common  affidavit    See  Reports  (Chambers) 185 

Want  of  Bail-piece.  "  "         91 

Must  be  laid  where  Writ  issues.    See  Reports  (Chambers)  218 
How  to  be  laid  in  action  for  money  obtained  under  false 

pretences  through  P.O.     See  Repertory 188 

Voluntary  statement  of  accused  befoi^  Magistrate,  when 

binding.     See  Repertory    187 

Ward  of  Court     See  Married  woman 60 

Warrant     See  Magistrates. 

Weekly  allowance,  how  to  be  paid.    See  Reports  (Chambers)    91 
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LAW    JOURNAL. 


DIVISION    COURTS. 


OFFICERS  AND  SUITOBa. 


At  the  commencement  of  a  new  volame,  we  may  be  per- 
mitted to  make  a  brief  reference  ie  what  has  already  appeared 
in  the  Law  Journal  under  this  department.    la  the  first  num- 
ber it  was  intimated,  that  under  this  heading  would  appear 
matters  haying  special  reference  to  Cleria  and  Bailiffs^  as 
well  as  information  for  Suitors.     We  desired  to  assist  officers 
in  the  performance  of  their  arduous  and  important  duties,  and 
promised  special  attention  to  what  more  immediately  con- 
cerned iheoL    On  referring  to  our  pages  it  will  be  found  that 
the  law  and  practice  of  arbitration  in  the  Division  Oourt  has 
been  treated  of,  and  suitable  forms  furnished — that  the  practice 
of  attachments  has  been  discussed  both  in  reference  to  Olerk 
and  Bailifl^and  forty-four  necessary  forms  given y  which  neither 
the  Statute  nor  Rules  supplied — ^that  the  Clerk's  duties  in  tax- 
ing costs  have  been  very  fully  explained  and  appropriate  forms 
furnished — that  the  duties  of  Clerks  and  Bailiffs  in  Court  were 
copiously  treated  of,  and  a  set  of  forms  comprehendmg  all  the 
ordinary  business  of  the  Court,  set  down  in  order  for  their  con- 
venience— that  the  provisions  generally  of  the  late  Act  in  its 
bearing  on  officers  were  not  left  unnoticed,  while  the  subject 
of  ''Transferred  Judgments,'*    ** Foreign  Summonses,"    the 
transmission  of  paperp,  &c.,  and  the   mode  of  opening  and 
keeping  the  necessary  books  under  the  requirements  of  the 
same  Act,  were  examined  and  explained,  and  forms  made  out 
— that  the  appointment  of  Deputy  Clerks,  with  its  incidents, 
was  noticed,    and  also  the  process  of  Subpoena  in  arbitration 
with  an  examination  as  to  the  proper  practice  and  forms. 

With  respect  to  Bailiffs^  those  parts  of  their  duties  not  im- 
mediately connected  with  the  Clerks — such  as  the  service 
of  process  generally,  arming  Bailiffs  with  information  at  all 
points  for  their  guidance — practical  hints  respecting  their  re- 
sponsibilities, their  remuneration  and  privileges — their  protec- 
tion under  the  Statute,  and  the  proceedings  necessary  to  avail 
themselves  of  this  privilege — seizures,  &&,  were  specially 
examined  in  our  pages. 

We  have  spoken  of  what  appeared  under  this  head,  but 
editorially,  also,  in  many  reports  of  cases,  their  duties  and 
responsibilities  were  illustrated  and  explained:  moreover, 
offioer's  just  claims  for  increased  remuneration  were  advocated, 
with  what  success,  truth  is  all  powerful,  we  leave  our  readers 
to  determine;  we  were,  at  all  events,  as  the  Organ  of  the  Local 
Courts,  the  first  in  the  field  to  represent  their  grievances  and 
claims. 

SuitoTM  will  have  seen  that  every  pains  have  been  taken  to 
enable  them  to  use  with  advantage  the  Tribunals  to  which 
they  resort,  '*  the  People's  own  Courts**  as  the  Division  Courts 
are  emphatically  styled.  Our  aim  his  been  to  show  in  plain 
language  what  should  be  done  and  attended  to  by  Suitors  from 
the  commencement  of  a  suit — with  this  in  view,  we  gave  full 
and  practical  instruction  for  reference  to  arbitration,  by  parties 
having  matters  in  difference  with  the  jurisdiction  of  these 


Courts ;  and  for  the  due  and  dMerly  holding  of  arbitration, 
also  hints  on  securing  the  attendance  of  witnesses  and  their 
payments — and  a  series  of  articles  showing  what  causes  of 
action  are  within  the  jurisdiction,  what  are  exempted,  the 
parties  to  sue  and  be  sued,  in  what  Court  the  plaintiff  is  re- 
quired to  enter  his  suit,  the  form  and  requisites  of  a  plaintiff's 
account,demand  or  claim ;  including  the  statement  of  the  cause 
of  action,  leaving  particulars  for  suit,  the  preparations  for 
trial,  &C. 

We  briefly  glance  at  these  heads  of  subjects  treated  of  in  the 
volume  just  concluded,  not  so  much  to  show  that  officers  and 
suitors  have  had  a  liberal  supply  of  original  matter  for  their 
information,  as  with  a  view  to  make  those,  who  have  not  yet 
become  subscribers,  aware  of  the  character  and  design  of  the 
LwD  Journal^  and  to  enable  them  to  judge  from  the  matter  of 
the  "first  volume  what  may  be  expected  in  the  one  commencing 
with  this  number. 

We  feel  that  we  have  a  just  claim  to  be  supported  by  Divi- 
sion Oourt  officers  and  suitors— and  that  we  can  promise  them 
good  value  for  their  subscriptions.  More  than  a  year  ago  the 
County  Judges  expressed  an  opinion  that  they  recognized  in 
such  a  Publication  "  A  source  of  great  public  utility  in  ad- 
vancing the  sound  administration  of  Justice  in  Courts,  which 
from  their  local  character  so  immediately  comprehend  the 
interest  evolved  from  the  masses  of  a  peculiarly  industrious 
and  progressive  people,  &c.,  &c 

Notwithstanding  this  there  are  several  Clerks  and  Bailiffii 
who  do  not  yet  take  the  Lato  Journal^  though  it  seems  not  un- 
reasonable to  suppose  that  every  officer  would  desire  to  make 
himself  better  acquainted  with  the  duties  of  his  office ;  and 
we  may  add  that  a  number  of  the  most  intelligent  officers 
(subscribers)  have  acknowledged  in  strong  terms  the  value 
and  usefulness  of  our  publication.  Surely  an  office  cannot 
be  worth  holding,  if  it  does  not  enable  the  party  holding  it  to 
pay  at  the  rate  of  Is.  8d.  per  month  for  a  work,  the  leading 
object  of  which  is  to  explain  his  duties  and  responsibilities, 
and  thus  to  give  him  confidence  and  security  in  acting. 

We  will  send  this  number  to  those  who  are  not  now  on  our 
list  and  ask  them  to  become  regular  subscribers.  Those  who 
refuse,  will  please  return  in  an  open  cover  directed  to  the 
Publishers,  marking  it  **  Refused,"  with  theu:  names  and  ad- 
dresses. 

We  have  already  offers  to  produce  in  our  columns  the  trea- 
tises referred  to  in  our  advertisement  on  another  page,  viz. : 
the  Law  and  Practice  of  the  Division  Courts,  including  the 
duties  of  Clerks— and  a  manual  of  the  office  and  duties  of 
Bailiffs),  and  one  or  both  will  probably  be  commenced  in  the 
February  number.  We  have  also  commenced  and  will  con- 
tinue to  completion,  a  full  Directory  of  all  the  Division  Courts 
in  Upper  Canada,  a  work  indispensable  under  the  recent  Act : 
these  will  alone  cost  us  upwards  of  £100  so  much  disbursed 
for  the  benefit  of  officers^  and  additional  iuducement  to  new 
subscribers.  The  question  is  to  be  answered  whether  officials 
will  support  us  by  their  individual  subscriptions  and  by  in- 
ducing Suitor^  and  others  to  take  the  Law  Journak 
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CLERKS. 


APPUCATIONS  FOR  HEW  TRIALS. 

The  difficulties  which  suitors  experience  in  pro- 
curing legal  assistance  in  remote  parts  of  the  coun- 
try often  throw  upon  clerks  the  work  of  drawing 
papers  for  parties  applying  for  new  trial.    To  do 
so  is  no  part  of  the  officer's  duty,  but  as  he  is  gen- 
erally the  best  informed  person  in  the  neighbor- 
hood, and  moreover  the  best  acquainted  with  the 
subject,  the  Clerk  is  the  person  commonly  applied 
to  to  prepare  the  necessary  papers.    He  may  refuse 
doing  so,  if  inconvenient  to  him,  but  if  he  renders 
this  service  to  Suitors,  it  is  not  necessarily  in  his 
capacity  as  Clerk,  and  as  a  private  individual  he 
may,  it  would  seem,  charge  a  reasonable  sum  for 
his  work,  and  is  not  tied  down  to  the  scale  of  charges 
in  tiie  Tariff,  unless  what  is  done  is  of  that  descrip- 
tion of  work,  which  is  specified  thevQu^    We  desire 
to  give  a  few  hints  for  the  information  of  those  who 
act  in  the  assistance  of  parties  in  the  matter  referred 
to.    Looking  to  the  52nd  Rule  of  Practice  it  will 
be  seen  that  applications  made  after  the  Court  day 
must  be  in  writing,  showing  briefly  the  grounds  on 
which  they  are  made,  which  grounds  "  if  matters  of 
fact  requirinff  proof  shaU.  be  supported  by  affida- 
vit.''   'Die  meaning  of  this  is  that  where  the  Judge 
has  personal  knowledge  from  what  passed  before 
him  at  the  trial  of  the  matter  on  which  the  applica- 
tion is  founded — as  for  example,  where  the  new 
trial  is  applied  for  on  a  point  of  Law  arising  out  of 
the  &ct8  proved  at  the  trial,  a  perverse  verdict  or 
the  like,  it  is  sufficient  to  state  the  grounds  in  the 
form  of  an  application ;  but  this  is  rarely  the  found- 
ation of  an  application  unless  when  made  by  pro- 
fessional men.    When  the  grounds  are  not  within 
the  knowledge  of  tiie  Judge,  but  are  facts  capable 
of  proof,  they  must  be  supported, — ^in  other  words, 
proved  by   affidavit:    the   following  are,  among 
others,  the  class  of  applications  requiring  proof,viz. : 
on  tiie  ground  of  the  perjury  of  witnesses,  the  dis- 
covery of  fresh  evidence  that  is  material,  being  mis- 
led or  surprised  by  the  opposite  party,  the  applicant 
having  been  disabled  from  attending  by  sudden 
sickness,  accident,  or  otherwise,  the  misconduct  of 
the  Jury, 

To  the  last  description  of  applications  we  confine 
ourselves  at  present.  When  a  party  thinks  he  has 
fair  claim  for  a  new  trial,  the  first  thing  is  to  set 


down  the  facts  he  considera  material.  For  those 
not  familiar  with  drawing  affidavits,  the  simplest 
way  is  to  state  the  grounds  plainly  and  briefly  in 
ordinary  language,  and  append  an  affidavit  verify- 
ing the  statement  of  facts:  if  more  than  one  person's 
statement  is  material  ta  be  laid  before  the  Judge, 
each  must  be  verified  in  the  same  way.  Perhaps 
the  simplest  plan  of  illustrating  our  meaning  will 
be,to  suppose  An  A2>plicationty Defendant  for  new 
Trial  on  the  ground  of  the  discovery  of  fresh  evi- 
dence that  is  material— sold  give  suitable  forms. 

In  the Division  Court  for  ihe  County  <»/— 

Between  A.  B.  Plaintiff; 

andj 

a  D.  Defendant 

I  C  D, — The  Defendant  states  that  since  the  Verdict  was 
rendered  against  me  in  this  eause^  Jhavedieeovered  that  the  note 
which  forms  the  plaintiff^e  claim  was  endorsed  and  delitered  to 
him  iy  E,  F,yto  whom  the  said  note  was  made  payablehy  me^ 
long  after  the  same  was  due  and  payable, — that  the  PJantiff 
gave  no  value  for  the  same — that  in  point  of  fact  the  note  now 
belongs  to  E.  F.—  that  the  Plantiff  has  allowed  his  name  to  be 
used  in  order  to  deprive  me  of  the  right  of  set  off  against  the  said 
Tiote  and  that  I  expect  to  be  able  to  substantiate  these  facts  by 
the  evidence  of .  I  staUfurther^  thai  said  E,  F.,  is  just- 
ly indebeted  to  me  in  the  sum  of for  goods  sold  and  do- 

livered  to  Aim,  on  the  understanding  that  the  amount  should  be 
credited  on  the  note— and  unless  I  am  enaibled  to  set  off  my 
claim  against  the  said  nots^  great  injustice  wiU  be  done  ms^  as 
the  said  E.  F,  is  in  insolvent  drcumstanees. 

On  the  gronnds  aboye  stated,  I  make  applicatioD  to  set 

aside  the  Verdict  rendered  at  the  last  sittings  of  this  Court, 

and  for  a  neir  trial  in  this  cautfe. 

C.  D.  Defendant 

This  statement  must  be  verified  by  oath.  It  may 
be  in  form  of  affidavit  following : — 

In  the  Division  Oourt  for  the  County  of -Be- 

tween A.  B.  Plantiff; 
and, 
C.  D.,  Defendant 

C.  D.  of ,  the  Defendant,  maketh  oath  and  saiib, 

that  the  within  (  <?r  annexed)  statement,  signed  by  him,  is  true 
in  substance,  and  in  matter  of  fact 
Sworn  before  me  at 

In  the  County  of this  C.  D. 

day  of A.  D.  186— 

X  T.  Clerk. 

Should  the  party  making  application  for  a  new 
trial,  bring  the  statement  of  his  groimds  ready  pre- 
pared to  the  office  instead  of  employing  the  Clerk 
to  draw  it,  the  above  form  of  affidavit  will  in  gene- 
ral be  sufficient  to  verify  the  statement  of  fact 
therein ;  but,  in  such  case,  the  statement  and  affida- 
vit must  be  accompanied  by  an  application  attached 
thereto,  which  may  be  in  the  following  form,  or  to 
the  like  effect 


1856.] 


LAW    JOURNAL. 


Id  the DiTision  Court  of  the  Ooanty  of        ■  ■  ■  ■    

Between  A.  B.  Piantifif; 
and 

0.  D.,  Defendant. 
I  maketh  application  to  set  aside  the  Verdict  rendered  in 
this  caase,  and  for  a  new  trial  on  the  grounds  diicloaed  in  the 
Btatement  signed  by  me  whioh  is  hereunto  attached. 

0.  D.y  Defendant. 

(To  be  continued.) 


Ba/diff%, — ^la  the  December  Number  we  exar 
mined  the  defences  that  Bailiffs  may  avail  themselves 
of,  under  the  D.  C.  Act,  Sec.  107 :  let  us  now  turn 
to  the  14th  Sec,  of  the  D.  C.  Extension  Act — ^which 
provides  that  no  action  shall  be  brought  against  a 
Bailiff  for  anything  done  in  obedience  to  a  warrant 
ot  the  Court,  until  a  demand  of  perusal  and  copy 
thereof  has  been  made  and  the  same  refused  or  ne- 
glected to  be  given  for  the  space  of  six  days ;  and 
that  if  such  demand  be  complied  with,  the  Clerk 
who  signed  the  warrant  shall  be  joined,  and  on  proof 
at  the  Trial  of  the  warrant  that  a  Yerdict  shall  be 
given  for  the  Bailiff.  In  the  September  number,  we 
pointed  out  to  Bailiffs  the  necessity  for  prompt  com- 
pliance with  this  demand.  We  now  proceed  to 
notice  what  the  officer  should  do  to  avail  himself  of 
a  defence  under  the  clause. 

The  object  of  the  Section  is  to  protect  Bailiflb  in 
what  they  have- done  in  obedience  to  a  warrant 
under  the  hand  of  the  Clerk  and  the  Seal  of  the 
Court,  although  the  warrant  may  be  defective  or 
irregular ;  but  it  does  not  protect  where  a  Bailiff 
has  no  warrant  so  signed  or  sealed,  and  has  acted 
beyond  his  authority :  in  such  case  he  is  liable  for 
the  excess,  and  no  demand  of  copy  is  necessary ; 
thus  if  he  take  the  wrong  person,  or  if  the  warrant 
direct  him  to  take  the  goods  of  A  and  he  takes  the 
goods  of  B,  he  is  not  within  the  protection  of  the 
Statute. 

The  defences  under  this  Section  may  be  arranged 
as  follows : — 

1.  That  no  wrUtem.  demand  signed  by  the  party 

demanding  the  same,  was  made  of  the  peru- 
sal and  copy  of  the  warrant. 

2.  That  the  demand  of  warrant  was  complied 

with,  and  that  the  Clerk  who  signed  it,  is 
not  joined  as  a  Defendant. 
8.  That  the  Bailiff  acted  in  obedience  to  a  war- 
rant si^ed  by  his  co-defendant  the  Clerk, 
and  sealed  with  the  seal  of  the  Court 

The  grounds  of  defence  may  be  given  In  evidence 


under  the  general  issue,  and  what  has  been  said  in 
the  last  number  may  be  repeated  here,  that  the 
principlemsLj  be  so  far  applied  to  suits  in  tlie  Divi- 
sion Court  as  to  make  a  general  reference  to  the 
clause  in  question  sufficient ;  but  it  will  be  best  to 
specify  the  particular  ground  of  defence  relied  on. 
Some  question  may  arise  as  to  whether  this  clause 
applies  to  actions  in  the  Division  Courts,  or  is  con- 
fined to  actions  in  the  Superior  Courts :  but  this  is 
not  the  proper  place  to  discuss  that  question.  We 
hold  that  it  applies  to  Suits  in  any  Court,  and  have 
therefore  so  assumed  in  this  article. 


A  notice  in  the  following  form  should  be  given 
where  a  defence  under  the  Section  referred  to  is 
open  to  the  Bailiff : 

Notice  of  defence  under  Statute  (D.  0.  E.  Act, 
Sec.  14.) 

la  the Division  Oourt  for    the  County  nf 

Between  A.  B.,  Plaintiff; 

and, 

G.  D.y  Defendant. 

The  Plaintiff  is  required  to  take  notice  that  upon  the  hearing 
of  this  cause  the  Defendant  intends  to  plead  and  to  ayail  himself 
of  all  and  eyery  of  the  proyisions  of  the  14th  Section  of  the  Upper 
Canada  Diyision  Courts  Extension  Act,  and  especially  that  he 
intends  to  insist  on  the  foliowine  grounds  of  defence, Ws. :  that 
he  is  not  guilty  of  the  matter  alleged  against  him  in  the  Plain- 
tiff's claim;  that  the  Plaintiff's  claim  is  in  respect  to  acts  done 
by  him  in  obedience  to  a  warrant,  &c  (state  the  nature  of 
the  wiHrrant)  directed  to  him  and  issued  from  (state  thf  Court 
from  which  issued)  under  the  band  of  the  Clerk  of  the  said 
Court  and  the  Seal  of  the  Court,  and  that  no  demand  hath  been 
made  or  left  at  his  residence  by  the  Plaintiff  or  by  bis  Attor- 
ney or  Agent  in  writing  signed  by  the  party  demanding  the 
same  of  the  perusal  and  copy  of  such  warrant,  (if  necessary  add 
other  grounds  tchich  can  be  readily  framed  from  tkeforegoing.) 

C.  D.,  Defendant. 

Dated  this day  of A-D.  186 

To  A.  B ,  Plaintiff 

In  addition  to  the  proof  of  the  service  of  this 
notice,  the  Bailiff  should  in  all  cases  be  prepared  at 
the  trial  to  produce  and  prove^  his  warrant,  and  if  he 
has  on  demand  shown  the  warrant  and  allowed  a 
copy  of  it  to  be  taken,  he  should  also  produce  proof 
of  that  fact.  Cases  may  occur  where  the  Defend- 
ant, Bailiff,  may  be  able  to  avail  himself  of  a  de- 
fence under  the  Section  above  referred  to,  as  well 
as  the  lOr  Sec.  of  the  D.  0.  Act.  When  this  is  the 
case,  both  Sections  should  be  referred  to  in  the 
notice  of  defence :  a  form  embodying  a  reference  to 
both  may  be  easily  framed  from  this  and  the  form 
given  in  the  December  number. 
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S  IT  I  T  O  K  B  . 

What  the  Defendant  should  do  between  the  service 
qfJSummons  and  the  Court  day : 

When  a  Defendant  is  served  with  a  copy  of  Sum- 
mons, he  will  find  annexed  to  it  or  written  in  the 
margin,  a  copy  of  the  Plaintiff's  acconnt  or  claim. 
He  should  at  once  examine  it,  and  if  he  finds  it 
wholly  coiTCct,  let  him  pay  the  amount  and  costs  to 
the  Clerk  of  the  Court  with  as  little  delay  as  pos- 
sible ;  or  if  not  able  to  pay  at  the  time,  sign  a  con- 
fession for  it  like  an  honest  man.  The  confession 
may  be  made  before  the  Clerk  or  Bailiff,  so  it  may 
save  a  journey  to  the  Clerk's  office  if  the  party  who 
means  to  confess,  tells  the  Bailiff  that  he  is  willing 
to  do  so :  and  as  the  Bailiff  is  bound  to  have  forms 
with  him  or  to  draw  up  a  confession  when  required, 
should  he  refuse,  the  Judge  would  probably  order 
him  to  compensate  the  Defendant  for  his  trouble 
in  coming  to  the  Clerk's  office,  for  the  purpose  ot 
confessing  judgment  in  the  suit :  the  prompt  admis- 
sion or  confession  of  a  claim  saves  the  Defendant 
costs,  that  might  otherwise  be  incurred.  If  the 
claim  be  in  part  correct,  for  example — ^if  only  one 
or  two  of  several  items  in  an  account  are  denied,  or 
if  the  claim  be  made  up  partly  of  a  note  and  partly 
of  an  account,  and  the  latter  only  is  objected  to, 
there  is  a  provision  made  by  the  Bules  of  Court  for 
saving  unnecessary  expense  in  proof,  of  which  the 
Defendant  may  avail  himself.  He  is  at  liberty  to 
give  the  opposite  party  a  notice  in  writing  that  he 
will  admit  on  the  trial  of  the  cause  any  part  of  the 
claim,  or  any  facts  which  would  otherwise  require 
to  be  proved,  the  effect  of  which  will  be  to  deprive 
the  Plaintiff  of  any  expense  incurred  by  him,  after 
such  notice  given,  for  the  purpose  of  proving  any 
part  of  the  claim,  or  any  fact  so  admitted. 

This  Notice  must  be  served  personally  on  the 
plaintiff  or  left  for  him  at  his  usual  place  of  abode, 
at  least  six  days  before  the  trial  or  hearing. 

A  form  of  the  notice  is  given  in  therulesf  which 
it  will  be  well  to  follow.  It  is  headed  in  the  Court 
and  cause  (same  as  in  the  heading  of  the  summons) 
and  shortly  notifies  the  plaintiff  "  that  the  defendant 
will  admit  on  the  Trial  of  the  cause,  the^r^  second 
&c.,  items  in  the  plaintiff^s  claim  to  be  correct"  [or 

t  The  rolM  and  forms,  prepared  by  the  Jadges  for  the  Dlvtaion  Goarti,trere  printed 
in  pamphlet /6rm,  at  the  Leader  Steam  Frees,  Toronto,  and  majbe  procnred  there, 
pr,  at  Bladear  k  Go.*s ;  vnrj  suitor  should  haTS  a  copy. 


the  signing  "  of  the  promissory  note  sued  upon  "  or 
any  other  fa^t  as  the  case  may  hcy  otherwise  requiring 


proof  ]•  This  notice  is  to  be  signed  by  the  defendant 
and  may  be  embodied  with  a  notice  of  set  off  or  of 
any  other  defence.  This  is  an  equitable  and  valuable 
regulation  and  should  be  acted  on :  it  will  serve  to 
bring  up  the  real  questions  m  every  disputed  case 
and  to  reduce  them  to  the  narrowest  point ;  tlms 
saving  as  was  intended  by  the  Judges,  unnecessary 
expense. 

(To  be  continued) 


ONTHE  DUTIE80F  MAGISTRATES. 


(sketches  by  a  J.  p.) 

(Cbfi/tfiti«2  /rofli  vol.  l.,p«  223.) 


THE  SERVICE  OF  TBE  SUMMONS. 

In  those  cases  which  ai'e  not  within,  the  16  Vic. 

O.  178,  the  directions  regarding  service  given  by 

the  particular  act  must  be  followed,  and  where  no 

special  direction  is  given  the  service  of  the  summons 
should  be  personal,  (a.) 

Incases  which  are  within,  the  16  Vic,  c.  178. 
that  statute  expressly  authorizes  the  summons  to 
be  delivered  to  the  defendant,  or  left  with  some 
person  for  him  at  his  place  of  abode :  the  language  of 
Sec.  1.  on  the  subject  is  as  follows : 

Every  summons  shaU  be  served  by  a  constable  or  other 
Peace  officer,  or  other  person  to  whom  the  same  shall  be 
delivered  upon  the  person  to  whom  it  is  so  directed,  by  deliver- 
ing the  same  to  the  party  personally,  or  by  leaving  the  same 
with  some  person  for  him  at  his  last  or  most  usual  pUoe  of 
abode. 

It  will  be  found  convenient  in  practice  to 
make  out  the  summons  in  duplicate,  both  to  be 
signed  and  sealed  by  the  Magistrate  and  delivered 
to  the  person  appointed  to  serve  it.  One  of  these 
to  be  delivered  to  the  AQienAdLiit personally  or  left 
for  himfiA  the  statute  requires  the  other  to  be  retained 
by  the  person  who  serves  the  summons,  and  a  mem- 
morandum  should  be  endorsed  thereon  of  the  time 
and  manner  of  service.  When  n  ot  personally  served 
the  name  of  the  person  with  whom  the  summons  is 
left  should  be  found  out,  and  the  relation  in  which 
such  person  stands  to  the  defendant,  as  wife,daughter, 
servantj&c,  noted  down.  The  person  who  serves  is 
required  to  attend  at  the  hearing,to  depose  ii  necessary 

(a)  B.  «.  fiall  6  D.  a  R.  14.  .R.  «.  Golamini,  8  D.   A  B.  844.  R. «.  Simpson , 
19  Nod,  804.  Mmod.v  Baker,  1  Our.  k  Kin.  80T-6S0. 


1856.] 
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to  the  dne  eervice  of  tho  summoDs ;  that  in  case  of 
non-appearance  the  Magistrate  may  be  able  to 
proceed  against  the  defendant  ex  parte  or  issue  a 
warrant  for  his  apprehension.  ( J  ) 

Where  no  duplicate  is  delivered  to  the  Constable 
or  other  person  he  should  make  a  copy,  in  order 
to  be  able  to^rove  the  service  properly,  and  deliver 
the  original  to  the  defendant  or  leave  it  for  him. 
A  word  of  caution  to  Magistrates  as  to  what  may 
be  considered  proof  of  due  service,  when  the  sum- 
mons is  not  personally  served.  Every  principle  of 
justice  demands  that  a  party  who  is  to  be  affected 
either  in  pocket  or  person  by  any  proceeding 
against  him  should  have  notice  thereof,  that  he  may 
not  be  condemned,  without  hearing  what  he  has  to 
urge  in  his  defence :  and  this  is  obviously  necessary 
in  proceedings  of  a  criminal  nature,  wherein  the 
defendant  may  upon  conviction  incur  a  penalty  or 
be  subject  to  loss  of  liberty. 

Now  the  statute  in  allowing  service  to  be  made  by 
leaving  the  Summons  with  some  person  for  the 
defendant  at  his  last  or  most  usual  place  of  abode 
goes  on  the  presumption  that  the  summons  will 
by  this  means  come  to  the  notice  of  the  defendant. 
"  With  some  pei*son^ "  can  scarcely  be  taken  in  its 
broadest  sense  ;  it  must  mean  some  person  who  is  a 
relation  of  the  defendant,  or  a  peraon  in  his  employ, 
or  some  one  who  may  reasonably  be  supposed  to 
have  intercourse  with  him,  and  from  whom  he  is 
likely  to  receive  the  summons.  Leaving  it  with  a 
mere  stranger  who  happens  to  be  in  the  house,  or 
with  a  child  of  tender  years,  could  not  be  held  a 
sujfficient  service.  And,  therefore,  the  necessity  of 
the  Officer  making  proper  enquiries  and  being  pre- 
pared to  state  the  name  of  the  person  with  whom  he 
leaves  the '  process  and  the  relation  in  which  he 
stands  towards  the  defendant. 

"  Place  of  abode  "  is  synonymous  with  the  word 
^^  dweUirvg^^ ;  it  is  a  place  where  a  man  lives  and  con- 
siders his  home.  A  man's  dwelling  is  prima  facie 
where  his  wife  and  family  reside ;  and  if  he  has  a 
family  dwelling  in  some  place,  and  he  occupy  a 
house  and  occasionally  sleep  in  another,  he  will 
not  be  a  resident  in  the  latter  place,  for  his  residence 
is  his  domicile,  and  his  domicile  is  his  home,  and  his 
home  is  where  his  family  reside,  (c.) 

(&)  16  Yic.  Q.  178.  Sea.  1*8. 

ifi)  Btorj*!,  OonfUot  of  Iawi.  8.  08.  B.  0.  DQko  of  Rlclimond,  8T.  R.  Ml. 


And  where  a  man  had  a  shop  and  private  parlour 
in  which  he  carried  on  his  business  and  entertained 
his  private  friends,  but   neither  himself  nor  his 
servant  slept  there,  the  Judges  held  that  such  oc- 
cupation did  not  constitute  a  dwelling,  (d.) 

On  the  whole,  it  is  recommended  that  Magistrates 
should  require  proof  that  the  summons,  when  not 
personally  served,  has  been  delivered  to  the  wife  or 
child  or  servant  of  the  defendant  or  other  person 
having  intercourse  with  him :  and  the  propriety  of 
such  practice  has  been  distinctly  recognized  by  the 
Judges  (e).  Whether  tliis  practice  be  adopted  or  not, 
Magistrates  should  require  such  evidence  of  service  as 
will  satisfy  them,  by  a  fair  inference,  that  the  sum- 
mons has  in  fact  found  its  way  to  the  hands  of  the  de- 
fendant a  reasonable  time  before  the  hearing  {f)\  for 
this  purpose  the  officer  should  be  questioned  on  oath 
as  to  the  manner  and  particulars  of  the  service  {g).  If 
the  Magistrate  is  of  opinion  that  the  defendant  has 
not  been  duly  summoned  either  with  reference  to 
the  time  or  manner  of  service,  he  should  issue  another 
summons.  It  may  be  added,  that  proof  of  the 
summons  having  actually  come  to  theknowledge  of  the 
defendant  a  reasonable  time  before  the  return,  will 
relieve  the  Magistrate  of  any  difficulty  in  proceed- 
ing ^a?  parte  or  issuing  his  warrant  as  the  case  may 
seem  to  require. 

Having  spoken  of  what  seems  to  be  the  reasonable 
construction  of  the  statute  and  the  practice  most  in 
accordance  with  sound  principles  of  justice,  it  only 
remains  to  add  on  this  head  that  the  Magistrates  are 
the  proper  judges  of  what  is  due  service,  and  that  if 
they  are  satisfied,  the  Courts  above  will  not  in 
general  interfere  with  their  decisions. 


TO  BB  CONTmUSD. 
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OENBBAL    AND  MUNICIPAL  LAW. 


IN  CHAMBIRS. 

Otis  m.  Rossin  et  dL 

IrregolAilty  In  original  writ— Acceptance  of  Mirlee  bow  fkr  a  waiver. 

An  application  to  set  a$ide  original  writ  or  the  service-there- 

(<2)  B. «.  Martin,  B.  k  B.  108. 

(«)  B.  «.  Olement  4  B.  k.  A.  218. 

(  /)  In  re  Hopwood,  19  L.  J.  197.  M.  0. 102  B.  121. 

{g)  If  we  are  rightly  informed  the  able  and  experienced  Magistrate  who  pre 
sides  oyer  the  Police  Ooort  of  Toronto^makes  it  a  practice  in  all  cases  where  the 
senrice  of  sommons  is  not  personal  to  enquire  very  minutely  as  to  the  mode 
of  serrice  and  to  postpone  the  case,  if  the  Officer  in  his  eridence  is  not  able  to  state, 
facts  and  circumstances,  from  which  it  may  be  reasonably  inferred  that  the  sum- 
mons came  into  the  defendant's  hands. 
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of  on  the  grounds  that  it  bore  no  Indorsement  of  the  name  and 
place  of  abode  of  the  Attorney  by  whom  it  was  issued,  and  that 
the  copy  contained  no  place  marked  on  the  margin  where 
issued,  aor  the  name  of  the  C^erk  by  whom  issued. 

Defendant's  Attorney  endorsed  and  signed  an  admission  of 
service   on    the    original  writ. 

Burns,  J. — The  qnestton  is  whether  in  case  of  service 
on  the  p^Tlj  himself  being  warned,  and  service  on  the 
Attorney  being  substituted  for  convenience  as  we  may 
suppose,  technical  irregularities,  such  as  in  the  present 
instance,  can  be  taken  advantage  o£  It  appears  to  me 
that  when  an  Attorney  accepts  service  of  a  writ  for  his  client, 
the  Attorney  should  refuse  to  accept  it  and  oblige  service  in  the 
ordinary  way.  The  client  cannot  complain  when  it  is  served 
on  the  Attorney ,becau8d  no  service  has  in  fact  been  made ;  and 
the  question  always  is,  when  the  Attorney  accepts  service, 
whether  he  ean  be  compelled  to  appear.  The  Attorney  may 
take  that  coorae  here,  and  refuse  to  appear,  and  take  tbe  opin- 
ion of  the  Court  whether  ho  shall  be  compelled  to  do  so. 

The  Summons  is,  therefore,  discharged  with  costs. 


YouNO  et  al,  m.  Laird. 


A  Judge^s  Summons  was  obtained  on  the  10th  of  November, 
1855,  to  send  the  issues  down  for  trial  to  County  Court  On 
the  19th,  the  Summons  having  been  enlarged  in  the  mean- 
time, an  order  was  made  to  try  the  cause  at  the  1st  or  2nd 
Sittings  of  the  County  Court,  after  the  making  of  the  order. 
On  the  13th  November,  notice  of  trial  was  served  for  20th — 
the  sitting  day  of  the  County  Court  The  cause  was  entered 
on  the  2nd  day  of  the  sittings  of  the  Court,  without  defend- 
ant's leave,  and  was  tried. 

Defendant  moved,  during  last  Term  in  Practice  Court  to  set 
aside  Notice  of  trial  and  order  for  writ  of  trial,  and  all  subse- 
quent proceedings  thrown  upon  the  grounds* 

1.  That  the  notice  of  trial  was  served  before  any  order  was 
made  for  the  writ  of  trial.  2.  That  the  order  was  made  too  late 
to  admit  of  proper  notice  of  trial  being  given  for  the  next  sit- 
tings of  the  County  Court  3.  That  the  writ  of  trial  was  en- 
tered without  the  defendant's  consent,  on  the  second  day  of  the 
sittings  of  the  Court 

The  rule  was  enlarged,  by  consent,  on  tbe  merits  only,  to  be 
disposed  of  by  the  JuJge  Iti  Chambers. 

B(7RNs,  J. — I  do  not  see  that  this  case  can  be  distinguished 
from  Reach  et  al.  vs.  Hall,  11  U.C.R.  856.  It  is  urged  that  hav- 
ing applied  for  the  wiit  of  trial  before  the  notice  served,  though 
the  order  was  obtained  afterwards,  distinguishes  it  from  that 
case.  Further,  it  is  urged  that  the  order  specially  mentioning 
that  the  plaintiffs  might  take  down  the  cause  at  the  first  sit 
tings  of  the  County  Court,  so  far  cures  any  irregularity,  that 
It  would  have  the  effect  of  compelling  the  defendant  to  move  to 
set  aside  the  service  of  the  notice  immediately,and  that  it  was  too 
late  to  make  the  application  now.  I  do  not  think  there  is  any 
weight  in  the  argument.  The  service  of  a  notice  of  trial,  previous 
to  obtaining  an^orderforawritof  trial,  is  not  a  mere  irregularity 
— it  is  a  nullity,  and  the  obtaining  an  order  from  a  Judge 
authorizing  the  taking  down  the  cause  at  the  first  sittings  of  the 
County  Court  does  not  cure  the  nullity  or  impose  an  obliga- 
tion on  the  defendant  to  move  to  set  aside  such  notice  previous 
to  thd  cause  being  tried.  The  order  was  obtained  the  day  be- 
fore the  sitting  day  of  the  Court,  but  because  it  is  worded  that 
the  plaintiff  might  take  down  the  oause  at  the  first  sittings,  did 
not  sanction  the  dispen<)ation  of  a  proper  notice  of  trial  accord- 
ing to  pra'^tice.  The  Judge,  when  granting  the  order 
did  not  intend  it  to  have  that  effect;  and,  indeed,  he 
had  no  power  to  do  it.  The  meaning  of  the  order  is 
^that  the  plaintiff  mizht  take  the  cause  down  at  the 
first  sittings,  if  proper  notice  could  be  given ;  if  not,  then  it 
might  be  done  at  the  second   sittings.     The  proper  order  to 


make  is,  that  the  verdict  and  any  subsequent  proceedings  be 
set  aside  with  costs.  The  writ  of  trial  is  rightly  obtained  and 
will  stand  good.  Tbe  notice  was  a  nullity,  and  requires  no- 
thing to  be  said  about  it 


RioiNA  Ex.  RiL.  Coleman  et.  0*Harb. 

"        "        "      Lot  ALL  U,  POMTOM. 
"        "        «•      CORLY  M.  BrOWV. 

u      <c      It    Pj^d^itkllm.  Stbwirt,  Hawblt,  DayTi 

BooA&T  and  McAmmant. 

BasNS,  J. — ^Writs  in  the  nature  of  Quo  Warranto  were  issued 
at  the  relatioB  of  the  different  persons  named,  calling  npon 
the  respeetive  defendants  to  show  by  what  authority  t£ey  re- 
spectively claim  to  hold  and  exercise  the  office  of  Councillor 
for  the  town  of  Belleville— the  different  relators  complaming 
tiiatthe  defendants  were  respectively  disqualified  to  be  elected 
at  the  last  election  held  in  January. 

1.  The  grounds  alleged  against  Mr.  O'Hare  are,  that  he  was 
at  the  time  of  the  Election  and  afterwards,  surety  to  the  town 
of  Belleville  by  bond,  for  the  doe  peifurmance  of  his  office  by 
the  Treasurer  of  the  town.  That  he  was  also  surety  by  bond 
to  the  Treasurer  for  the  due  collecting  of  the  taxes  by  the 
Collector  of  the  said  town«  Further^  thatat  thetimeofthe 
Election  he  was  employed  by  the  Town  Council  as'the  Attorney 
and  Solicitor  of  the  town,  in  defending  suits  then  pending. 
Also, that  Mr.  0*Hare  was  and  is  a  member,  or  ahareholder,  in 
the  Belleville  Gas  Company,  in  which  Company  the  town,  as 
a  corporation,  hold  600  shares,  and  besides  has  lent  to  the 
Company  <£2,000,  to  secure  the  repayment  of  which,  the 
Company  has  given  a  mortgage  to  the  Corporation  of  the 
town.  A  further  complaint  against  Mr.  O'Hare  is,  that  at  the 
time  of  the  election  be  was  a  atockh(^der  in  the  Belleville 
Harbor  and  Marine  Railway  Company,  and  a  Trustee  thereof 
which  Company  holds  a  license  of  occupation,  by  resolution  of 
the  town  Council,  for  occupying  the  water  lots  in  front  of  the 
town  under  a  contract  for  remuneration  to  the  town. 

The  charges  made  in  the  statement  are  not  denied  in  any 
way,  and  the  only  one  attempted  to  be  explained  is  that  of  the 
employment  as  an  Attorney  and  Solicitor  on  the  part  of  the 
Corporation.  It  is  shown  that  Mr.  Benson  was  lormerly  the 
Solicitor  for  tbe  town  Council,  and  since  his  death  no  appoint* 
ment  of  a  Solicitor  has  been  made,  and  that  Mr,  O'Hare  has 
not  received  any  remuneration  for  services,  nor  has  he  demand- 
ed any.  It  is  not  denied  that  he  is  acting  in  the  defence  of 
suits  against  the  Corporation  in  the  ordinary  way.  It  is 
sworn  that  neither  the  relator  nor  any  other  person  objected  to 
Mr.  0'Hare*s  qualification  at  the  time  of  the  Election,  though 
the  relator  was  himself  a  candidate. 

It  is  no  answer  to  this  application  to  say  that  the  relator  did 
not  object  at  the  Election  to  Mr.  O' Hare's  qualification.  If 
the  relator  was  seeking  to  obtain  the  seat  i^  would  be  an 
answer  to  that  part  of  the  application  to  say  that  no  notice  of 
disqualification  was  given ;  because  before  it  can  be  said  the 
electors  have  wasted  or  thrown  away  their  votes,  it  should  be 
shown  that  the  candidate's  qualification  was  questioned. 

If  the  relator  had  assisted  or  taken  part  in  the  election  of 
Mr.  O'Hare,  that  fact  would  disqualify  him  from  afterwards 
questioning  tho  validity  of  the  Election — the  relator  was  a 
candidate  opposing  Mr.  O'Hare,  and  though  he  knew  of  the 
disqualification  he  was  not  bound  to  mention  it.  The  25th  Sec. 
of  16  Vic.  ch.  181,  enacts  **  that  no  person  having  by  himself 
or  partner,  any  interest  or  share  in  any  contract  with  or  on 
behalf  of  the  town  in  which  he  shall  reside,  shall  be  qualified 
to  be  or  bo  elected  Councillor  therein."  The  rule  with  re- 
spect to  disqualifying  a  relator  from  complaining  is  personal, 
but  the  rule  is  not  to  be  applied  in  case  of  acts  of  omission, 
where  all  that  is  asked  by  a  relator  is  to  ascertain  whether 
the  person  complained  of  is  disqualified;  for  ifhe  b?,  then  the 
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Iaw  declares  he  shall  not  be  a  Coancillor,  and  shall  not  be 
elected  such. 

The  objections  against  Mr.  O'Hare  that  he  is  aarety 
for  the  Treasurer  of  the  town,  and  that  he  is  acting  as 
the  Solicitor  for  the  Corporation,  are  fatal  to  his  retaining  his 
seat  as  a  Councillor  for  the  town.  By  the  17th  Sec.  of  12  Vic. 
eh.  81,  it  is  imperative  upon  the  Treasurer  to  give  security 
for  the  due  accounting  and  paying  over  of  all  monies;  and  the 
relators  statement  shows  that  to  have  been  done  by  bond. 
Here  we  have  a  direct  contract  with  the  Corporation.  Though 
the  town  Council  may  not  have  appointed  Mr.  O'Hare,  to  oon< 
duct  suits  on  behalf  of  the  Corporation  either  under  a  Cor- 
poration seal  or  by  a  resolution — yet  I  cannot  suppose  Mr. 
O'Hare  would  undertake  business  of  that  description  witliout 
being  sanctioned  in  some  way  which  must  give  the  matter  a 
character  of  being  a  contract ';  in  fact,  to  be  remuneration  for 
his  services.  It  is  said  that  the  Collector  has  given  security 
tor  the  due  performance  of  his  duties  to  the  Treasurer,  and 
that  it  is  not  a  contract  with  the  Corporation.  The  terms  of 
the  bond  are  not  shown,  but  the  taking  of  such  security  must 
be  under  the  authority  conferred  upon  the  town  Council  for 
regulating  the  bonds,  recognizances  or  sureties,  to  be  given  by 
the  Municipal  officers  for  the  faithfbl  discharge  of  their 
duties. 

There  must  be  a  new  election  ordered  for  Coleman  Ward,  for 
a  Councillor  in  room  of  Mr.  O'fiare^  whose  election  is  void,  and 
the  relator  must  have  his  costa 

2.  The  grounds  alleged  against  Mr.  Ponton  are,  that  he  is  also 
a  Shareholder  in  the  Gas  Company  and  a  Shareholder  and 
President  of  the  Harbor  and  Marine  Bailway  Company.  The 
relator  in  this  case  is  a  voter  in  the  Ward  for  which  Mr.  Ponton 
was  elected,  namely  Retcheson  Ward,  and  it  is  shown  that  the 
relator,  at  the  Election,  voted  for  Mr.  Ponton,  and  must  have 
known  all  the  time  th&t  he  was  a  shareholder  in  both  of  the 
Companiesfmentioned.  The  relator,  having  been  biouelf  in- 
strumental in  electing  Mr.  Ponton,  is  disqualified  from  after- 
wards complaining  of  the  election,  unless  tie  could  show  that 
he  was  at  the  time  of  being  so  instrumental  in  his  election,  ig- 
norant of  his'disqualification.  The  objection,  if  it  be  one,  to 
Mr.  Ponton,  is  not  removed  or  got  rid  of  bv  adjudging  against 
the  relator;  but  as  the  relator  complains  of  the  election  which 
he  was  instrumental  in  bringing  about  by  his  vote,  and  with 
as  much  knowledge  then  as  he  had  afterwards,  he  is  prevented 
from  questioning  the  Election^  This  writ  must  be  quashed 
with  costs  against  the  relator. 

8.  The  objections  made  to  Mr.  Brown's  election  to  Baldwin 
ward  are,  that  he  is  a  Shareholder  in  the  Qas  Company,  and 
also  the  Harbor  and  Marine  Railway,  Company,  and  farther, 
that  he  is  one  of  the  sureties  for  the  Collector  of  taxes.  It 
now  appears  that  the  relator  attended  at  the  Election  and  voted 
for  Mr.  Brown,kcowing,  as  I  must  believe  from  the  depositions 
that  he  was  such  Shareholder  in  the  Companies  mentioned. 
For  the  reason  already  given,  he  is  disqualified  to  complain 
against  an  election  which  he  has  been  instrumental  in  pro- 
moting. 

4.  The  objectibn  made  against  Messrs  Stewart,  Hambly, 
Davy,  Bogart,  and  McAmmany,  is,  that  they  are  respectively 
shareholders  in  the  Gas  Company,  The  relator  is  a  voter  in 
Retcheson  Ward.  Stewart  and  Hambly  were  elected  for  the 
same  Ward.  Davy  and  Bogart  were  elected  for  Baldwin  Ward 
and  McAmmany  for  Samson  Ward.  It  is  said  in  answer  to 
the  objection  made  against  the  defendants,  that  the  relator  is  an 
alien.  If  this  were  clearly  made  out,  of  course  it  would 
disqualify  the  relator  from  properly  being  such ;  but  the  proof 
is  entirely  the  belief  and  opinion  of  the  respective  deponents ; 
and  their  statements  that  they  have  searched  and  cannot  find 
any  registry  under  the  Alien  Acts  that  he  has  been  naturalised. 
If  the  allegations  were  sufficient  to  cause  me  to  entertain 
doubts,  then  it  would  be  proper  that  I  should  afford  an  oppor^ 
tunity  to  the  relator  to  answer — but  on  examination  of  Uie 


affidavits^  I  see  no  reason  to  postpone  the  matter  for  such  in- 
vestigation. It  appears  that  the  relator  voted  at  the  Municipal 
Elections  some  years  ago,  and  it  is  said  that  it  was  a  su'bject  of 
remark,  that  he  had  then  taken  an  oath  before  a  Returning 
Officer  or  Magistrate  to  qualify  him,  and  that  it  was  an  easy 
way  of  doing  it  He  again  voted  at  the  last  Municipal  Elec- 
tion, and  no  objection  was  raised  that  he  was  an  alien.  All  the 
affidavits  show  that  if  the  relator  was  liable  to  be  objected  to 
on  that  ground,  the  parties  knew  it  before  the  Election  and  at 
the  time.  They  could  easily  have  tested  the  fact  by  requiring 
the  elector  to  swear  he  was  either  a  natural  born  subject  or  he 
had  beoome  naturalized.  The  12and  Sec.  of  12  Vic.  ch.  81 
provides  for  thi&  It  appears  to  me  that  the  objection  should 
have  then  been  made,  and  not  ask  me  now,  after  it  is  apparent 
he  has  been  exercising  the  right  of  a  subject  for  several  years 
to  try  the  question  as  a  collateral  issue,  to  determine  whether 
he  shall  oomplain  of  the  Election.  It  appears  that  the  relator 
voted  for  the  defendant  Stewart  at  the  Reloheson  Ward  Elec- 
tion. That  fact  disqualifies  him  to  oomplain  of  Stewart's  elec- 
tion. He  was  himself^  as  well  as  Stewart,  aahareholder  in  the 
Gas  Company.  This  writ,  as  against  Stewart,  must  therefore 
be  quashed,  with  ousts  to  Stewart. 

As  against  Hambly,  there  is  nothing  to  prevent  the  relator 
from  making  good  his  complaint,  and  the  single  question  is, 
whether  the  case  discloses  a  legal  disqualification  by  reason  of 
Hambly  being  a  shareholder  in  the  Gas  Company,  which  Com- 
pany has  borrowed  £2,000  from  the  Town  Council,  and  se- 
cured the  payment  by  mortgage.  It  is  not  said  whether  this 
Company  has  any  contract  w<th  the  Town  Council  for  supply- 
ing the  town  with  Gas.  The  Imperial  Statute  5  and  6  Vic.  en. 
104,  defined  the  meaning  of  the  word  contract  as  used  in  6  and 
6  Wm.  4th  ch.  76.  The  present  case  is  whether  a  shareholder 
in  an  incorporated  Company  which  has  a  contract  with  the 
Town  Council  to  repay  it  a  sum  of  money  loaned,  is  disqualified. 
If  the  defendant  Hambly  had  entered  into  such  a  contract  per- 
sonally, there  could  be  no  doubt,  for  though  the  English  Act 
declares  that  the  word  contract  shall  not  be  construed  to  extend 
to  a  security  for  the  payment  of  money  only,  yet  our  Legisla- 
ture has  not  declared  any  meaning  to  be  put  upon  the  word, 
but  has  left  it  to  its  ordinary  signification  ;  and  the  interpreta- 
tion which  would  have,  before  the  passing  of  6  and  6  Vic.  ch, 
104^b6eo  placed  upon  the  word  in  England,  must  be  that  it  ex- 
tended to  a  mortgage  given  to  secure  the  loan  of  money. 
Does  this  same  rule  extend  to  the  sharehblders  of  the  Gas 
Company,  when  the  Corporation  has  entered  Into  the  contract 
to  repay  the  loan  ?  The  25ch  Sec.  of  16  Vic.  oh.  181  extends 
to  those  having  by  himself  or  partner  any  interest  in  a  contract. 
The  Gas  Company  is  incorporated  under  Statute  16  Vic.  ch. 
178.  The  24th  8ec.  authorises  the  Municipality  to  take  stock 
in  such  Company,  and  that  the  Mayor  for  the  time  shall  be 
B3H>fficio,  a  director  of  the  Company.  In  the  present  case 
the  Town  Council  has  taken  £8,000  in  stock  of  the 
Company,  besides  the  loan.  The  86th  Section  authorizes 
the  Company  to  borrow  more  and  to  secure  the  same  by  mort- 
gage, and  to  assign  not  only  the  rents,  revenues,  &c.,  of  the 
Company,  but  also  future  calls  on  the  shareholders  of  the  Com- 
pany. 

We  cannot  fail  to  se»— that  by  an  Election  of  a  person,  a 
member  of  a  Company  with  which  the  town  has  a  contract,  a 
▼ery  great  influence  may  be  exerted  in  the  Town  Council  in 
the  dealings  of  the  town  with  the  Company ;  and  that  every 
individual  shareholder  has  an  interest  in  the  contract  which 
the  Company  has  entered  int->  with  the  Town  Council.  It  is 
true  the  Company  would  only  transact  his  business  through 
the  voice  of  its  Directors ;  but  if  it  be  open  to  a  person  to  be- 
come a  Director  of  the  one  Corporation  and  a  Town  Councillor 
of  the  other,  or  a  Councillor  of  the  latter  without  being  a  Direc- 
tor of  the  former,  we  must  see  it  is  also  open  to  him  to  use  his 
influence  and  vote  upon  a  subject  affecting  his  individual  in- 
terests   It  appears  to  me,  therefore,  that  being  a  member  of  a 
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GorporatioD,  whicli  Corporation  is  again  dirided  into  or  com- 
posed  ofindiyidual  interests,  sach  as  trading  or  manufacturing 
Corporations,  is  within  the  spirit  and  meaning  of  the  Acr.  I  am 
strengthened  in  this  view,  I  think,  on  reference  to  the  English 
Corporations  Act  5  and  6  Wm.  4  eh.  76.  In  the  28th  Sea, 
immediately  after  disqualifying  persons  on  the  ground  of  being 
interested  in  a  contraot|  this  provision  is  contained:  ^'Proyided 
that  no  person  shall  be  disqualified  from  being  a  Councillor  or 
Alderman  of  any  borough  as  aforesaid,  by  reason  of  his  being 
a  proprietor  or  shareholder  of  any  Company  which  shall  con- 
tract with  the  Council  of  such  borough  for  lighting  or  supply- 
ing with  water  or  insuring  against  fire,  any  part  of  such  bo- 
rough." This  provision,  it  appears  to  me,  assumes  that  a 
proprietor  or  shareholder  of  a  Company  having  such  a  contract 
has  an  interest,  and  that  but  for  the  exception  of  the  proprietor  or 
shareholders  whould  be  disqualified  from  being  Councillor  or 
Alderman.  It  does  not  appear  to  me  there  is  any  difiference 
or  distinction  between  incorporated  and  unincorporated  Com- 
panies with  respect  to  the  disqualification,  as  it  was  suggested 
there  perhaps  might  be.  The  relator  sustains  his  complaint, 
therefore,  against  Hambly,  and  there  should  thereupon  be  a 
new  election  for  a  councillor  for  the  Retcheson  Ward  in  his 
place,  and  the  relator  must  have  his  costs-^-that  is,  such  pro- 
portion as  the  master  shall  tax  and  allow. 

With  regard  to  the  remaining  three  defesdants,  a  question  is 
presented,  which  so  far  as  I  am  able  to  ascertain,  is  ooite 
new.  The  relator  is  a  voter  of  Retcheson  Ward,  and  he 
complains  of  the  want  of  qualification  of  two  of  the  Councillors 
for  Baldwin  Ward,  and  of  one  for  Samson  Ward;  and  tbe 
question  is  whether  he  is  a  good  relator  for  that  purpose. 
After  much  consideration  of  the  subject,  I  have  arrived  at  the 
conclusion  that  he  has  no  right  in  this  form  to  complain 
against  these  defendants.  In  the  English  Corporation  Acts 
there  is  no  provision  for  a  summary  trial  similar  to  our& 
There  the  ordinary  rule  for  a  quo  warranto  must  be  moved  in 
Court,  and  the  discussion  arises  whether  it  is  proper  to  grant 
the  writ  upon  the  application  for  the  rule.  Rez.  ml  Parry  6 
A.  and  E.  810,  and  Regina  m.  Qaayle  II  A.  and  £.  508  shew 
that  a  relator  residing  in  and  voting  in  one  ward  might  com- 
plain of  a  Councillor  elected  for  another  ward.  I  am  of  opinion 
that  any  rate  payer  in  the  town  of  Belleville  might,  in  a 
similar  manner,  complain  of  a  Councillor  holding  a  sea^  if  he 
were  disqualified  to  hold  it ;  but  then,  in  buch  case,  the  com- 
plainant would  have  to  resort  to  the  ordinary  mode  of  obtaining 
the  qtu>  warranto^  and  could  not  take  the  personal  method.  I 
look  upon  the  provisions  of  the  25lh  Sec.  of  16  Vic.  ch.  181 
as  being  twofold ;  first,  that  no  one  who  Is  interested  in  a  contract 
&&,  shall  be  qualified  to  be  a  Councillor ;  that  is  whether  he 
were  so  at  the  time  of  the  election  or  became  so  afterwards, 
and  as  to  him  the  objection  exists  as  the  Court  says  in  Regina 
vs.  Francis  21  Law  J.  Q.  B.  804  de  die  in  diem  and  any  rate 
payer  might  complain— and  secondly,  thai  no  one  so  interested 
shall  be  qualified  to  be  elected  for  any  ward  of  the  town  in 
which  case  it  isthe  election  which  is  complained  against  on  the 
ground  of  disqualification.  It  is  the  election  which  is  com- 
plained against  in  the  present  case ;  and  as  to  the  jurisdiction  of 
the  Wilt  to  issue  and  the  authority  of  a  Judge  to  try  that  in  a 
summary  mode,  it  all  depends  upon  the  146  Sect,  of  12  Vic.  ch. 
81  as  amended  by  18  and  14  VicL  ch.  64.  The  writ  may 
issue  on  the  complaint  of  any  relator  having  an  interest  as  a 
Municipal  voter,  or  having  an  interest  as  a  Candidate.  If  a  per- 
son weie  to  be  proposed  as  a  candidate  at  two  or  more  ward 
elections,  it  might,  I  suppose,  BDStain,if  he  found  it  necessary  to 
do  so,  a  writ  against  the  successful  candidates  in  more  wards 
than  one.  A  voter  must  vote  in  the  ward  in  which  he  resides, 
if  rated  in  that  ward ;  and  in  case  the  election  is  contested  by 
a  voter,  it  must  be  done  in  the  Ward  in  which  the  voter  has 
the  right  to,or  by  law  is,  oompelled  to  vote.  It  appears  to  me 
the  intention  of  the  Legislature  is  that  when  (he  election  is  at- 
tacked in  the  snmmaiy  mode,  it  shall  onlylbe  done  bj  tbe  two 


classes  of  persons,  viz.,  candidatrs  or  persons  having  votes  at 
the  election  which  is  questioned. 

The  writ  is8ued,and  the  statement  in  support  of  it,  would  sup- 
port an  application  on  the  ground  that  the  defendants  are  dis- 
qualified, independent  of  questioning  the  election  on  the  ground 
that  the  disqualification  is  one  existing  (20  die  in  (2i0m  and  liable 
to  be  questioned  by  any  rate  payer  of  the  town ;  but  then  if  the 
case  be  just  upon  that  ground,  it  is  one  over  which  a  Judge  has 
no  jurisdiction  to  order  a  writ  to  issue  or  any  auth3rity  to  trj 
in  the  summary  mode  provided  for  in  the  act.  The  two  cases 
are  distinct,  as  Iview  the  provisions  of  our  statute.  If  the  election 
be  questioned,  it  may  be  done  by  a  candidate  or  a  voter  who  has 
the  right  to  vote  at  the  election  questioned, in  the  summary  mode 
provided  for;  but  If  the  right  to  be  Councillor  be  questioned 
by  any  other  than  the  two  classes  mentioned  then  it  must 
be  done  in  the  ordinary  way  proceeding  to  obtain  a  writ 
of  quo  warranto  by  application  to  the  point  for  a  Rule  for  that 
purpose. 

For  these  reasons  the  writ  as  against  these  three  defendants 
must  be  quashed,  and  with  costs. 


HonasoN  V.  Thb  IfcNicipiL  CouNcrL  of  York  and  Psbl^  and 
Thk  Mctncipal  Counccl  of  Ontario. 

By-law  establishing  a  road  ^InsuffieietU  deseription^Discretion  in 

quoAing  bylaws  ^ 

rhe  statute  does  not  make  it  strictly  imperatiTO  upon  the  court  to 
quash  defective  by-lawd;aad  (his  caie— where  the  road  establish- 
ed by  the  by-law  was  not  safficiently  described,  bat  it  appeared 
that  it  was  clearly  defiaed  aad  marked  by  feaces  on  each  side, 
aad  had  beea  travelled  for  eight  years— they  refused  to  interfere. 

WiUon^  Q,  (7.,  obtained,  last  term,  a  rule  nm  to  shew  cause 
why  a  by-law  (lio.  83)  for  opening  a  road  across  lots  15,  16, 
17,  18. 19,  k  20,  in  the  8:h  concession  of  Whitby,  should  not 
be  quashed,  on  the  ground  that  it  does  not  sufficiently  describe 
the  line  of  road. 

The  by-law  was  passed  on  the  14th  of  August,  1845,  by  the 
District  Council  of  the  Home  District,  and  it  enacted  *'  that  a 
new  line  of  road,  surveyed,  laid  out,  and  reported  by  Jjhn 
Farquharson,  Esq.,  a  road  surveyor,  across  lots  15,  16, 17,  18, 
19,  k  20,  in  8ih  concession  of  the  township  of  Whitby,  by 
his  report  bearing  date  the  1st  day  of  August,  1845,  be  estab- 
lished and  confirmed  as  a  public  road  or  highway." 

The  by-law  did  not  refer  to  the  surveyor's  report  as  being 
annexed  to  it.  and  it  was  not  shewn  that  there  was  or  had 
been  a  report  on  the  same  sheet  of  paper  with  the  by-law,  or 
in  any  manner  annexed  to  it ;  but  on  the  same  sheet  of  paper 
which  contained  the  copy  of  the  by-law  duly  certified  by  the 
clerk,  as  the  foundation  of  this  application,  there  was  a  copy 
of  a  report  purporting  to  be  addressed,  on  the  12ih  of  August, 
1845,  by  John  Farquharson,  surveyor,  to  the  District  Council 
of  the  Home  Di<»trict,  in  which  he  recommended  a  new  line 
of  road  to  be  established,  of  which  the  field  notes,  he  said, 
*'  are  as  follows,  vis.,  commencing,"  &c,  and  describing  a  line 
intended  to  be  the  centre  line  of  the  new  road  by  courses 
and  distances. 

On  the  back  of  this  copy  the  clerk  certified  that  it  was  a 
copy  of  a  report  purporting  to  be  made  by  J.  Farquharson,  a 
surveyor,  being  the  report  referred  to  in  the  by-law. 

He  did  not  state  whether  the  report  itself  was  annexed  to 
the  by-law,  or  whether  he  found  it  among  the  records  and 
papers  of  his  office. 

On  the  part  of  the  Council  it  was  shewn,  in  answer  to  this 
rule,  that  the  road  in  question  was  clearly  defined  and  marked 
with  fences  on  each  side  of  it ;  that  it  had  been  established 
and  travelled  by  the  public  for  eight  years,  and  connected  with 
other  roads  leadin^^  through  Whitby ;  and  there  had  been 
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statate  labour  or  grants  of  public  money  expended  on  it.  and 
that  it  was  of  great  u^e  to  the  inhabitants  in  its  ▼icinity. 

M,  C'  Cameron  shewed  cause  and  cited  11  East,  875,  note 
a ;  Kogina  ▼.  S,)en3e  et  al.,  11  U.  0.  R.  81. 

WiU^m^  Q  G.  ontra,  cited  Mclotyre  t.  Municipal  Council 
of  Bosanquet,  11  U.  0.  R.  460 ;  Dannis  ▼.  Hughes  et  al.,  7jU. 
C.  R  444;  Brown  ▼.  Municipal  Council  of  Yorlc,  8  U.  C.  R. 
596;  6  Q.  B.  94;  R?x  ▼.  Trevenen,  2  B.  &  Al.  889;  Rex  v. 
Symoions,  4  T.  R.  223 ;  Rex  ▼.  Slythe,  6  B.  &  0  240. 

Robinson,  C.  J.  delirered  the  judgment  of  the  Court 

For  all  that  appears,  this  applicant  may  have  purchased  the 
land  long  after  the  road  wa?  opened  and  in  use.  What  is  com- 
pUined  of  in  this  by-law  is  not  so  much  an  illegality  as  a  de- 
fect; by  which  1'  mean,  that  in  passing  it  the  municipality 
were  doing  nothing  beyond  their  nowers,  and  were  committing 
no  wrong.  But  they  have  not  made  their  by-law  so  complete 
in  itself  as  to  guard  against  the  objection  of  uncertainty  and 
informality. 

In  such  case  we  think  it  not  unreasonable  to  hold,  that  a 
party  seeking  to  set  it  aside  directly,  by  the  summary  inter- 
vention of  this  court,  should  nat  delay  as  many  years  as  he 
chooses,  but  should  come  within  a  reasonable  time.  Here 
nine  years  or  more  have  elapsed  ;  public  expense  has  been  in- 
curred in  improving  and  maintaining  this  road,  the  intended 
bounds  of  wbich  seem  to  have  been  well  marked  out  on  the 
ground,  and  to  have  been  so  long  acquiesced  in  by  the  defend- 
ants that  there  might  be  giound  for  centending  that  the  road 
could  be  supported  on  the  footing  of  a  dedication. 

The  inconvenience  to  the  public  might  be  very  serious,  of 
allowing  a  paity  interested  to  lie  by  for  so  many  years,  and 
then  to  claim  as  of  right  to  hare  the  road  abolished,  which 
he  had  most  probably  been  uitng  himself  in  common  with  the 
public,  and  upon  which,  in  the  mean  time,  a  valuable  bridge 
may  Have  been  erected,  or  other  costly  improvements   m%de. 

The  statute  makes  it  lawful  for  the  court  to  set  aside  a  by- 
law where  they  see  sufiSoient  grounds,'  but  it  does  not  make 
itrstrictly  imperativ«».  We  therefore  discharge  this  rule  but 
not  witn  costs;  and  in  taking  this  course  we  are  not  determin- 
ing whether  this  is  or  is  not  a  legally  established  highway. 

Rule  discharged* 


Tilt  w.  tbi  Mdnicipalitt'  of  thb  Township  or  Toronto. 

(Reported  by  0.  Hobifuan^  JBtq,^  Barrister  at  Latp.) 

[Q.  B.  Michaelmas  Term,  19  Vic] 

Mr,  Dempeey  obtained  a  rule  last  term  npon  the  Municipal 
ity  uf  the  Township  of  Toronto,  to  show  cause  why  their- 
by-law  No.  71,  passed  on  the  2nd  of  April,  1866,  shoald  not 
be  quashed  on  the  ground  that  the  Municipal  Council  in  pass- 
ing It,  exceeded  their  powers,  and  that  the  by-law  is  therefore 
illegal 

The  By-law  is  entitled  a  by-law  to  alter  and  amend  by-laws 
68  and  62,  and  it  enacts  that  so  much  of  those  by-laws  passed 
respectively  on  the  19th  of  June,  1858,  and  the  8th  of  May, 
1854  as  relates  to  the  sums  to  be  paid  in  lieu  of  Suitute  Labor, 
shall  be  repealed.  Sea  2— that  the  Port  Credit,  and  Haron- 
tario  Street,  and  Streetsville  Plank  Road  Companies  shall  have 
the  right  to  claim  in  terms  of  their  charters  (in  so  far  as  the 
Municipality  may  have  acquired  any  control  in  or  over  the 
same)  at  the  rate  of  five  shillings  for  each  day*8  statute  labor 
that  each  person  shall  be  liable  to  perform  according  to  the 
terms  of  their  reapectlTe  charters; 

8rd,  That  all  persons  liable  to  perform  Statute  labor,  under 
the  control  of  this  Municipality,  may  compound  for  such  duties 
by  paying  the  Overseer  for  their  division  five  shillings  for  every 
day  they  may  be  required  to  work  at  any  time  before  the  Ist 


day  of  June,  and  every  Overseer  is  required  to  accept  the  same 
in  lieu  of  such  Statute  labor. 

The  Municipality  maintain  their  authority  to  pass  the  by-law 
under  the  Assessment  Consolidation  Act  16  Yic.  ch.  182,  and 
they  show  that  at  the  present  increased  price  of  labor,  five 
shillings  per  day  is  a  very  reasonable  and  low  rate,  and  that 
laborers  cannot  be  hired  for  less. 

Robinson,  C.  J.  delivered  the  judgment  of  the  Court. 

I  see  nothing  which  bears  upon  the  question  raised  in  this 
case  besides  the  Statutes  12  Yic.  ch.  81  Sec.  81—  sub'Sections 
27  and  97  and  1.6  Vie.  ch.  182,  Sec.  35  and  83,  and  reading 
these  enactments  in  connection  I  am  of  opinion  that,  however 
low  a  rate  two  shillings  and  six  pence  may  be  for  a  day's  labor 
at  the  present  time,  there  is  no  authority  given  to  the  Muni- 
cipal Councils  to  go  beyond  it  in  fixing  the  terms  of  commu- 
tation. 

The  only  effect  of  the  latter  Statute  is,  that  it  leaves  to  non- 
resident proprietors  no  option  as  to  commuting,  but  provides 
that  they  shall  co  nmute  by  paying  at  the  rate  of  two  shillings 
and  six  pence  a  day,  or  such  other  sum  as  may  have  been  de- 
termined by  the  Municipal  Council  as  the  rate  of  commutation 
for  residents. 

Now  the  former  Act  authorises  the  Municipal  Councils  to 
pass  by-laws  '*for  empowering  the  landholders  in  any  town- 
ship to  compound  for  the  Statute  labor  by  them  respectively, 
performable  for  any  time  not  exceeding  at  any  rate  not  exceed^ 
ing  two  shillings  and  six  pence  for  each  dayU  labor /^  Now 
whether  this  provision  extends  to  any  but  residents  in  the 
township  or  not,  there  can  be  no  douot  it  does  embrace  them, 
and  that  as  to  them  no  more  than  two  shillings'  and  six  pence 
can  be  fixed  under  that  Act  as  the  rate  for\he  day's  labor,  and 
that  being  so,  the  rate  of  two  shillings  and  six  pence  cannot 
under  the  latter  Statute  be  exceeded  in  respect  to  non-resi- 
dents, unless  we  could  bold  that  the  86ih  clause  of  the  same 
Statute  gives  authority  to  the  Councils  to  im:)Ose  whatever  rate 
they  please,  and  relieves  from  the  restriction  contained  in  the 
12ch  Vic.  ch.  81.  It  does  not\ppear  to  me  that  it  does,  for  I 
think  that  clause  is  not  to  be  looked  upon  as  conferrirg  autho- 
rity at  all  in  this  respect,  it  only  refers  to  what  miy  have  been 
done  in  any  township  under  the  former  Statute,  which  It  does 
not,  as  regards  the  rate  of  commutation,  profess  to  idter  or 
repeal 

The  words  in  the  88th  clause,  or  sueh  other  sum  must  be 
taken,  1  think,  to  mean  as  has  been  argued,  any  less  sum  at 
which  the  Council  may  have  fixed  the  commutation  rate  for 
resident  proprietors.  That  there  would  otherwise  be  no  limit, 
is  an  argument  no  doubt  in  favor  of  this  construction,  though 
not  a  conclusive  one,  since  the  Legislacure  has  in  some  in- 
stances forborne  to  limit  the  power  of  the  Municipalities  in  re- 
gard to  taxation ;  I  mean  as  respects  the  amount. 

We  are  of  opinion  that  the  by-law  must  be  quashed,  with 
costs. 


RXGDIA  XX  BIL.  SWAH  T.  RoWAT. 
CbiUetled  eUeUon^Oosli. 


This  was  a  quo  warranto  case,  tried  before  Mr.  Justice 
Richards^  to  determine  the  right  of  defendant  to  hold  his  seat 
as  a  township  councillor,  to  which  he  had  been  returned  as 
duly  elected.  The  learned  judge  d'^termined  that  the  defend- 
ant was  entitled  to  retain  his  seat,  but  conceiving  that  he  bad 
a  discretion  to  withhold  costs,  and  that  there  were  circum- 
stances in  the  case  which  made  it  proper  to  do  so,  he  gave 
Judgment  in  favor  of  the  defendant,  but  did  not  give  him  his 
costs  against  the  relator. 

HeUiwell,  for  the  defendant,  obtained  a  rule  ntft^  in  Easter 
term,  to  amend  the  order  of  Jfr.  Justice  Richards,  by  giving 
to  the  defendant  his  coats  of  defence.    He  contended  that  the 
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relator  having  failed,  most  be  ordered  to  paj  costSy  and  that 
there  was  no  discretion  to  adjudge  otherwise. 

On  the  return  of  the  rale  this  term,  EccUa  shewed  cause, 
and  affidavits  were  filed,  shewing  that  thu  relator  died  on  the 
6ih  of  July  If  St ;  that  is,  after  this  rule  niai  had  issued,  and  be- 
tore  its  return. 

6V«tfn4  supported  the  rule,  citing  16  Vie  ch.  181,  sea  27, 
Doe  ex  dem  Hay  v.  Hunt,12  U.  C.  R.  626 ;  2  Saund.  101,  L  v. 

Robinson,  C.  J. — It  appears  that  most  of  the  judges  in  cases 
before  them  in  Chambers  have  acted  upon  the  provision  re- 
specting costs  in  the  statute  as  if  it  were  diaorelionary  to  the 
mil  extent  of*  withholding  costs  from  the  successful  party. 
This  being  so,  we  shall  not  reverse  this  order,  under  the  cir- 
cumstances of  the  relator,  against  whom  we  are  desired  to 
give  coats,  being  no  longer  living.  Upon  reference  to  the 
judges  of  both  courts,  we  find  that  a  majority  of  them  place 
the  same  construction  upon  the  clause  in  question  as  was 
placed  by  Mr,  Juatiea  Richards. 

Dbapbr,  J.— The  first  statute  on  the  subject  (12  Vio.  ch.  81, 
sec,  146)  provided,  with  reference  to  the  adjudication  of  these 
elections,  that  the  cases  should  be  decided  on  a  writ  of  turn- 
mons  in  the  nature  of  a  ^u^toarran to,  by  the  judge  of  the 
Court  of  Queen's  Bench,  upon  statement  and  answer,  and 
without  formal  pleading?,  **  and  that  the  judge  ahaU  have  power 
to  hear  and  determine  the  validity  of  such  election,  and  to 
awanl  costs  against  the  relator  or  defendant  on  such  writ, 
aa  ha  ihall  deemjuaV^ 

This  wis  amended  by  18  and  14  Vic.  oh.  64,  Sched.  A.,  No. 
2S|  which,  with  regard  to  costs,  contains  the  following  provis- 
ion :  **  And  it  shall  and  may  be  lawful  for  such  judge,  and  ha  ia 
Tiereby  requiradf  in  the  diapoaing  of  eoery  auch  eaaa^  to  award 
costs  for  or  against  the  relator  or  defendant  upon  auch  writ, 
or  for  or  against  the  returning  officer,  when  he  shall  bo  so 
made  a  party  to  such  (Proceedings  as  aforesaid,  aa  to  auch  judge 
ahall  aeemjuaV*  There  is  a  proviso,  '*  that  no  costs  shall  be 
awarded  against  any  person  against  whom  any  such  writ  of 
summons  in  the  nature  of  a  quo  warranto  shall  be  brought, 
who  shall,  within  one  week  after  being  served  with  such  writ," 
disclaim  the  offer  in  the  mode  point  ]  d  out,  *'  unless  it  shall 
have  been  proved  to  the  satisfaction  of  such  court  or  judge 
that  such  person  had  been  a  consenting  party  to  being  put  in 
nomination  as  candidate  for  such  election,  in  which  latter  case 
axich  coata  ahaU  he  in  the  discretion  of  such  court  or  judge ;" 
and  there  is  a  further  proviso  enabling  an  intervention  and  de- 
fence to  be  madoi  notwithstanding  such  deolaimer,  ei'her  by 
the  muoioipal  corporation,  or  a  municipal  voter,  in  every  which 
case  Buoh  intervening  party  shall  be  liable  and  entitled  to  as 
any  other  party  to  such  proceeding. 

The  168rd  section  of  12  Vic.  ch.  81  gives  authority  to  the 
Court  of  Queen's  Bench  by  rules  to  settle  forms  of  writs,  Ac., 
to  regulate  the  practice  respecting  the  suing  out  and  execution 
of  an  3h,  writs,  the  punishment  of  those  guilty  of  contempt  in 
disobeying  the  same,  and  generally  for  the  regulation  of  the 
practice,  as  well  at  Chambers  as  in  Banc,  in  hearing  and  deter- 
miniBK  the  validity  of  suoh  elections,  and  the  allowance  of 
costs  thereupon.  The  power  la  extended  by  13  and  14  Vic. 
ch.  64,  to  the  ]odges  of  the  two  Superioc. Courts  of  Common 
Law  at  Toronto,  or  the  majority  oi  them. 

The  16  Vic  ch.  181,  sec.  1  repeals  the  146th  ae&  of  12  Yip. 
ch.  81,  and  its  amendments  as  made  by  18  and  14  Vic  ch.  64. 
This  Act  was  passed  on  the  14th  of  June,  1868.  and  qaipe 
into  fbrce  on  the  1st  of  July,  1853.  Section  27  or  this  iaUer 
act  authorises  the  issue  of  the  writ  of  aommona  in  the  nature 
of  a  gvo  warranto  out  of  eitlier  of  the  Superior  Cosrtaof  Com- 
mon Law  at  Toronto,  on  an  order  of  such,  court  in  term  time, 
or  on  the  flat  of  a  Judge  of  either  such  courts,  gr  of  the  judge  oi 
the  county  court  having  Jurisdiction  over  the  municipality 
witliio  whiab  auch  election  has  taken  place,  in  v^qatioo.  The 
relatorimiat  eoter  into  a  reoognisHioe  with  two  sureties  oour 


ditinned  to  prosecute  the  writ  with  effect,  or  to  pay  to  the  op- 
posite party  allf«och  costs  as  shall  be  adjudged  to  nim  against 
such  relator.  The  writ  may  be  returnable  before  any  judge 
of  the  superior  courts,  or  before  the  judge  of  such  county 
court  The  judge  is  to  **  proceed  in  a  summary  manner,  upon 
statement  and  answer,  without  formal  pleading?,  to  hear  and 
determine,  &c  *  *  and  it  shall  and  maybe  tewful  for  such 
judge,  and  he  is  hereby  required,  in  disposing  of  every  such 
case,  to  award  costs  for  or  against  the  relator  or  defendant  open 
such  writ,  or  for  or  against  the  returning  officer,  when  he  shall 
be  so  made  a  party  to  such  proceedings  aa  aforesaid,  as  to  auch 
judge  shall  seem  juat, — thus  following  the  words  of  IS  and  14 
Vic.  ch.  64.  There  is  precisely  a  similar  proviso  aa  to  dis- 
claimer, placing,  under  the  sameloircumatanoes,  the  power  of 
giving  or  withholding  costs  in  the  discretion  of  the  Judge; 
and  a  similar  proviso  as  to  parties  being  allowed  to  intervene 
in  case  of  disclaimer, 

I  have  not  been  able  to  satisfy  my  own  mmd  that  a  judge 
who  is  ''  required^  in  disposing  of  every  such  case,  to  award 
costs  for  or  against  the  relator  or  defendant,  or  for  or  ateainat 
the  returning  officer  when  he  is  made  a  party,"  obeys  ibat  re* 
iquisition,  and  fulfils  the  intention  of  the  l»gisUture,  although 
tttie  words  "as  to  auch  judge  ahall  aeem  juaV*  complete  ttie 
sentence  containing  the  requisition,  by  either  omitting  in  bia 
disposal  of  the  case  to  aay  anything  ab>ut  ooatF,  or  by  adjudf^ 
ing  that  he  will  not  give  coats  to  or  agamstany  of  the  parties 
before  him  on  the  writ 

Confining  attention  for  the  moment  to  this  laal  act,  and  be- 
ing called  upon  to  construe  it,  so  as  if  possible  to  give  effect  to 
every  word  of  the  enactment,  I  think  the  word*  '*  as  to  such 
judge  shall  seem  just,"  taken  in  connection  with  what  goes 
before,  might  be  hell  to  give  the  judge  a  discretion,  not  to 
withhold  costs  altogether,  but  to  award  them  to  or  againat 
aomet  and  not  aZZ,  of  the  parties  brought  before  him ;  as  if  the 
relator,  the  defendant  and  the  returning  officer  were  before 
thejudge,  andthe  relator  &i led,  the  award  of  costs  agaiiet 
the  relator  might  be  either  the  costs  of  the  defendant,  or  of 
the  returning  officer,  or  from  both ;  thus  the  direction  to  award 
costa  would  be  obeyed,  and  the  diiscretion  in  regard  to  them 
would  be  exercised.  Aga:nst  this  conatruction,  however,  it 
might  well  be  answered  that  the  words  "  as  he  shall  deem 
just"  are  to  be  found  at  the  end  of  the  146th  section  of  12 
Yicch.  81,  in  reference  to  the  judges,  how  to  award  costs, 
and  that  in  that  statute  no  provision  is  contained  for  making 
the  returning  officer  a  party  to  thtf  proceeding,  or  for  cis- 
claimer  and  intervention  by  other  parties  having  an  interest 
Admitting  the  full  ibroe  of  this  coaaideration,  it  must  also  be 
remembered,  that  in  this  aot  it  is  provided  that  the  judge 
-'  shall  have  power,  and  he  is  hereby  required  to  proceed  in  a 
summary  manner,  &a  &e.,  and  to  award  coats  against  the  re- 
lator or  defiindant  upoa  auch  writ  as  be  aball  deem  juat;'* 
while  the  later  act,  aa  well  aa  that  of  18  A  14  Via,  enact 
that  the  judge  '*  fs  hereby  required  to  proceed  in  a  summary 
manner,"  &&•  and  in  the  latter  part  *'  that  it  ahall  and  may  m 
lawful  for  audi  judge  **and  he  ia  hardfy  required  indifpoaing 
of  eoery  caaa  to  award  coaU^,  &o.,  as  to  such  Judge  shall  seem 
just"  The  repetition  of  the  phrase  **  and  he  ia  hereby  r^ 
quired"  may  be  deemed  intentiooal«  and  designed  to  remove 
any  doubt  which  the  use  of  the  words*'  shall  seem  just"  might 
give  rise  to ;  while  on  the  other  hand  some  discretion  moat 
l>e  presumed  to  be  conferred  on  the.  judge  by  this  phrase,  and 
it  may  be  strongly  urged  that,  whatever  that  discretion  maj 
be,  it  must  be  thasamo  under  tba  first  and  ib^  1^^  %ct 

But  it  does  qot  appear  to  me  that  the  only  conatmotioii  ol 
which  the  firat  aot  ia  auaeeptible  is  that  of  giviBK  tiie 
Judge  a  discretion  whether  ccata  abalt  on  ahali  Bot  follow, 
the  decision.  The  168rd  section  of  the  name  aot  baa  given 
extenaive  power  to  the  court,  to  beexerciacd  by  rales  made 
ia  term  time,  regardmg  the  practice  to  be  follow^  in  do- 
tarminiag  the  validity  of  auoh  mimicipal  ele«tionS|  ajid  the 
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allowmnco  6t  costo  thereon  ;  and  until  snch  rulis  were  maiie 
the  qa&Qtum  of  costs  to  be  given  for  the  necessary  proceed- 
ings in  the  trial  of  such  elections  woaid  be  unsettled,  unless 
the  legislature  gave  an  intermediate  power  to  the  judge  be* 
fore  whom  any  case  was  brought ;  and  the  power  to  award 
costs  against  the  relator  or  defendant  as  the  judge  shall 
deem  ju^t,  might  be  considered  as  a  power  to  fix  what 
amount  of  costs  should  be  awarded  until  the  court  settled  it 
by  rule.  The  statute  may  be  read  thiis.  **  which  Judge  shall 
have  powel',  upon  proof  by  affidavit  of  such  personal  or  ether 
eervice,  «nil  he  is  hereby  required,  to  proceed  in  a  summary 
manner  upon  statement  and  answer,  and  without  formal  plead> 
ings,  to  hear  and  determine  the  validity  of  such  election,  and 
to  award  costs  against  the  relator  or  defendant  upon  such  writ, 
a$Xi.  e.,  in  such  manner  as)  h«s  shall  deem  just"  The  judge 
is  required  to  determine  the  validity  of  the  election,  and  to 
award  costs  to  one  party  or  to  the  other,  in  such  manner  as  he 
shall  deem  ju%t  Whatever  power  the  judge  has  in  reference 
to  costs,  whether  It  be  as  to  giving  or  withholding  them,  or 
as  to  the  amount  only,  it  is  clearly  in  either  case  subordinate 
to  the  authority  of  the  court,  as  given  in  the  158rd  section;  and 
in  this  pa  rticular,  the  words  used  being  "  the  alhtoanee  of 
costs"  It  might  be  contended  much  more  clearly  that  they 
gavo  authority  to  withhold  them,  than  the  phrase  used  In  the 
statute  can  be  said  to  do,  for  by  it  the  judge  is  ^  required,  in 
disposing  of  every  such  a  case,  to  award  costs  for  or  against, 
&c.,  as  to  such  judge  shall  seem  iusO* — shewing,  I  thihk,  that 
he  is  as  much  required  to  award  costs  as  he  is  to  determine 
the  validity  of  the  election. 

(to  bi  oontinukd.) 
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JANUARY,  1856. 

It  is  specially  requested  that  Correspondents 
and  Contributors  will  be  particular  to  address  their 
communications  thus — "  The  Editors  of  the  Law 
Journal,  Barrie" — or  where  the  matter  is  mailed  in 
Toronto  it  may  be  added  thus,  "  The  Toronto 
Editor  of  the  Law  JoumaV\ 


At  the  commencement  of  H  new  volume,  it  ap 
pears  necessary  to  give  a  brief  genei'al  idea  of  what 
we  have  been  doing  during  the  last  year  in  fulfil- 
ment of  the  promises  made  in  the  first  number  of 
this  Journal :  and  that  parties,  whose  names  ^e  not 
yet  on  our  subscription  list,may  be  able  to  judge  from 
what  has  appeared  what  may  be  expected  in  the 
present  volume. 

The  first  to  enter  on  the  publication  of  a  Law 
Periodical  in  Upper  Canada,  adapted  to  many  and 
varied  interests,  and  designed  for  the  information  of 
all,  we  have  doubtless  hitherto  needed  indulgence  in 
our  progress  over  an  unbeaten  path  ;  with  addition^ 
al  exertion  and  outlay,   as  well  as  more  experience 
on  our  parts,  we  hope  from  this  time  to  make  the 
Law  Journal  more  than  ever  acceptable  to  our  pre- 
sent subscribers  and  better  deserving  of  general  sup- 
port. We  refer  oflBcers  and  suitors  of  Division  Courts 
to  another  page  of  this  number  for  an  outline  view  of 
what  has  appeared  with  special  reference  to  their 
interests  and  information ;  and  as  ifc  is  erroneously 
supposed  that  the  object  of  the  Law  Jawmial  embraces 
only  tbe  doings  of  Division  Courts,  we  must  take 
the  liberty  of  correcting  that  errof  by  referring  to 
our  files  for  the  last  year*    With  respect  to  the  local 
administration  of  the  Criminal  Laws  in  this'Province, 
we  have  presented  our  readers  with  Notes  containing 
the  principles  involved  in  a  number  of  late  Crimi- 
nal law  cases  decided  bythe  Judges  in  England,  and 
the  summary  jurisdiction  of  Magistrates  has  been 
examined  at  length.    Li  this  last  work,  all  important 
as  it  is  to  Justices  of  the  Peace  m  consequence  of  the 
statutory  alterations  lately  made  in  their  dutieSjhas  al- 
ready been  treated  of,theOffice  of  Justices  of  the  peace 
— their  powers  generally  ministerial  and  judicial — 
matters  generally  antecedent  to  the  information — ^the 
information  or  complaint,  its  form  and  requisites,  and 
when,  how,  and  before  whom  laid — ^are  examined  in 
detail :  also  the  mode  of  compelling  the  appearance 
of  parties  and  the  proper  choice  of  process  to  be  used 
— ^the  summons,  its  requisities,  when  preferable  to 
other  process  and  how  and  when  to  be  served,  &c. 
&c :  further,  the  bearing  of  the  late  acts  are  carefally 
noted,  and  every  important  position  sustained  by  re- 
ference to  authorities  and  adjudged  cases — and  the 
work  will  be  continued  in  the  present  volume.    The 
Law  of  Coronei-s  has  also  been  treated  of  at  length ;  viz 
The  office  of  Coroners— their  appointment,  their 
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powers  and  duties  in  relation  to  Inquests;  their 
judicial  duties  generally — summoning  ^iry — charg- 
ing jury — ^viewing  the  body — the  authority  to  ex- 
amine witnesses — the  mode  of  conducting  an  In- 
quest— the  adjournment  thereof— proceedings  after 
the  adjournment — the  form  of  inquisition — including 
a  great  variety  of  forms  suited  to  every  state  of  the 
proceedings,  and  many  varied  circumstances  as  to  the 
mode  of  death. 

With  respect  to  Municipal  Law,  more  than  ordinary 
attention  was  given  to  the  subject,  with  the  object  of 
presenting  full  and  accurate  information  to  the  nu- 
merous and  important  Municipal  bodies,  Councilmen 
s(nd  others,  which  it  affected.  Owing  to  the  kindness 
of  Mr.  Robinson,  the  Reporter  of  the  Court  of  Queen's 
Bench,  we  have  been  able  to  lay  before  our  readers, 
in  advance  of  the  regular  Reports,  a  number  ot  cases 
reported  in  full  on  the  Law,  as  to  the  legality 
of  Elections  and  Bye-Laws,  the  duties  respon- 
sibilities, and  powers  of  Municipal  Corporations :  and 
it  is  due  to  that  gentlemen  to  state  that  he  has 
gratuitously  given  to  us,  for  the  early  infor- 
mation of  the  public,  all  the  decided  cases  in  our 
Courts  reported  in  the  Queen's  Bench  and  Common 
Pleas  Reports  from  the  12  Vic :  c.  18 — the  Act  form- 
ing the  foundation  of  our  present  Municipal  Law — to 
the  present  time,  has  been  digested  under  two 
divisions — the  first  embracing  the  decisions  as  to 
Elections — the  second  as  to  By-Laws ;  and  both  are 
brought  down  to  the  latest  cases :  it  is  hoped  that 
they  may  form  some  guide  to  Municipal  Corporations 
in  their  deliberations. 

Clerks  of  the  Peace,  Sheriffs  and  other  local 
officers,  will  have  found  in  our  pages  matters  in- 
teresting to  them  discussed,  ai  well  as  cases  and  in- 
formation respecting  their  duties — nor  will  prac- 
titioners find  that  we  have  failed  iu  allotting  to  them 
a  fair  share  of  matter. 

In  addition  to  the  subjects  and  cases  already  refer- 
red to,  we  give  notes  of  *  about  fifty  Chancery  and 
eighty  Common  Law  recent  English  cases  applicable 
to  our  laws,  serving  in  some  measure  to  keep  the  prac- 
titioners "  posted  in  the  law  as  it  is,"  besides  decisions 
of  our  County  Judges  on  many  important  points.  In 
other  particulars  it  will  have  been  noticed  that  their 
interests  have  been  attended  to,  and  their  honorable 
^nd  responsible  position  enlarged  upon.    Their  just 


interests  will  ever  find  advocates  in  us.  We  trust  to 
make  the  Law  Journal  more  deserving  of  their 
favor,  and  we  naturally  look  to  them  for  a  liberal 
support. 

Our  views  and  tendencies  on  general  subjects  are 
sufficiently  unfolded  in  the  £aw  Journal :  we  do 
not  wish  for  alterations  in  the  Law,  merely  for  the 
sake  of  a  change :  we  do  not  belong  to  the  school  of 
selfish  and  presumptuous  innovators;  but  the  improve- 
ment  of  the  Law  "  by  cautious,  gradual,  and  perma- 
nent reform,  for  the  love  of  excellence,  '^we  would 
earnestly  desire. 

We  cannot  conclude  without  expressing  oi:r 
thanks  to  those  gentl€men,who  have  interested  th(  m- 
selves  for  this  Publication,  by  extending  its  circula- 
tion and  contributing  to  its  pages — we  soiicita  con- 
tinuance of  their  support.  Our  adtrertieing  columns 
( page  3. )  will  show  that  we  are  disposed  to  expend 
liberally  in  procuring  suitable  trentises  and  essays ; 
and  should  our  expectations  of  increased  circulation 
be  sustained,  we  will,  instead  of  three  hundred  pounds 
now  offered,  be  enabled  to  tender  six  hundred 
pounds  before  the  year  is  over,  for  like  matter  for 
the  benefit  of  our  readers.  We  would  make  the 
Zaw  Journal  not  merely  a  permanent  publication, 
but  would  fain  enlarge  and  render  it  equal  to  any 
similar  periodical  elsewhere ;  believing  that  there 
is  sufficient  available  talent  in  Upper  Canada  to 
enable  us  to  accomplish  this  end.  A  large  edition 
of  this  number  has  been  struck  off :  W  e  send  copies  to 
those  to  whom  there  is  reason  to  believe  the  work  will 
be  acceptable  and  useful,  and  to  those  whose  support 
we  would  on  broader  grounds  claim.  If  relused, 
the  party  will  be  pleased  to  return  the  copy  sent, 
ill  an  open  cover  marked  with  his  name  a^d  address — 
we  will  assume  that  those  who  do  not  promptly  re- 
turn the  number  are  desirous  of  becoming  subscribers 
and  will  accordingly  enter  their  names  on  our 
subscription  list. 


OOUNTT  ATTOBNETS.      THE  PKOSECUTION  OF  OFFEKDEBS. 

In  the  February  number  of  last  year,  we  asserted 
that  the  mail^ement  of  the  Criminal  business  of 
the  Courts  of  Quarter  Sessions  should  be  specially 
intrusted  to  a  qualified  and  responsible  agent  in 
order  to  the  due  administration  of  Justice — and  the 
more  efficient  restraint  and  punishment  of  crime. 
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Moreover,  that  bj  snch  an  institution,  the  criminal 
business  of  the  Courts  of  Assize  would  be  placed  on 
a  better  and  more  economical  footing. 

On  that  occasion  we  endeavored  to  show  that  a 
Crown  Counsel  or  County  Attorney,  to  conduct  the 
criminal  business,  was  more  necessary  at  the  Ses- 
sions than  at  the  Assizes — that  the  practice  of  al- 
lowing complainants  to  shape  and  manage  prosecu- 
tions as  they  thought  fit,  thus  in  effect  dealing  with 
an  offence  as  if  wholly  of  a  private  nature  affecting 
only  the  party  injured,  led  to  abortive  prosecutions 
—gave  impunity  to  crime — was  an  anomaly  in  the 
administration  of  the  Criminal  Law,  and  irrecon- 
cilable with  justice  and  sound  policy. 

We  recur  again  to  this  subject,  desiring  to 
bring  before  our  readers,  the  views  of  others  who 
have  considered  the  subject,  and  we  would  ask  those 
who  feel  an  interest  in  the  administration  of  justice, 
to  read  what  we  foiinerly  said.  Oar  observations 
and  suggestions  then  made,  nearly  a  year  ago,  have 
been  since,  as  it  were,  reiterated ;  and  the  fact  that 
other  minds  brought  to  bear  upon  the  subject,  have 
arrived  at  the  same  conclusion,  fortifies  our  posi- 
tion. 

In  England,  prosecutions  are  not  in  general 
managed  by  Public  Agents.  The  practice,  we  be- 
lieve, to  be  otherwise  in  Scotland  and  Ireland ;  but 
with  few  exceptions,  the  prosecuting  party  is  allowed 
to  select  his  own  attorney  and  counsel,  who  are  en- 
titled to  payment  for  their  services  out  of  public 
monies.  This  practice,  long  objected  to,  has  latterly 
been  vigorously  assailed:  public  attention  was 
aroused,  and  the  subject  came  before  Parliament. 
•^A  Select  Committee  on  Public  Prosecutors" 
made  a  report  containing  the  evidence  taken  before 
them,  which  was  published  in  a  book  of  some  six 
hundred  pages — ^we  believe  in  November  last  In 
the  evidence  by  Mr.  A.  Compton,  (the  Treasurer 
by  whom  the  Costs  of  Prosecution  are  paid  in  Liver- 
pool) the  evils  of  the  present  system  of  managing 
prosecutions  are  thus  described : — 

I  think  that  the  scrambling  for  prosecations  to  get  them  out 
of  the  bands  of  Gonstables,  who  are  booDd  over  to  prosecute; 
the  muUipltcalion  of  indictments  against  the  same  prisoner  or 
prisoners,  wher^  there  is  no  chance  of  any  evidence  being 
offered  in  thone  addilional  indictments,  for  ilie  sake  of  costs; 
the  presenting  of  indictments  to  the  Grand  Jury,  without  a 
previous  enquiry  before  a  Magistrate,  and  even  in  oases  that 
have  been  exs  mined  and  disnis^ed  by  a  Magistrate,  for  the 


«ake  of  getting  costs,  from  motives  of  revenge,  or  for  the  pur- 
pose of  prejodictng  a  witness  in  a  case  at  Nisi  Prita,  are  all 
evils  resulting  from  the  want  of  a  responsible  person  to  manage 
criminal  prosecutions. 

This  refers  chiefly  to  the  evils  resulting  from  the 
wish  on  the  part  of  Attorneys  to  put  monies  in 
their  pockets,  and  would  not  apply  in  Upper 
Canada  as  respects  public  monies :  for  private  pro- 
secutors pay  the  Counsel  they  employ.  Yet  the 
want  of  an  authorised  Minister  of  Justice,  paid  by 
the  public,  is  a  no  less  evil.  Motives  of  revenge,  or 
a  desire  to  shield  ctime  by  a  '^  lenient  prosecution" 
are  eveiy  where  concomitants  of  human  passion  and 
weakness.  We  would  here  beg  permission  to  repeat 
what  we  on  another  occasion  advanced.  Firet^  on 
the  want  of  a  public  servant  to  manage  criminal 
business.  Secondly^  on  the  conduct  of  prosecutions 
being  entrusted  to  private  hands. 

An  offance  is  committed,  and  public  justice — ^the  safety  of 
the  community — demand 4  that  the  offender  should  be  proceed- 
ed against  and  punished ;  but  the  party  injured  reasons  thus : 
— *'To  have  the  prosetsution  properly  conducted  at  the  Ses- 
sions, I  will  be  compelled  to  employ  Counsel  and  pay  him  out 
o(my  own  pocket;  and  this  too  in  addition  to  my  personal 
expenses,  loss  of  time,  &o.,  in  attending  the  Court.  It  may 
be  my  duty  to  lend  my  aid  in  punishing  a  criminal  act,  but  it 
will  be  better  for  me  to  put  up  with  the  injury  done  than  sub- 
ject myself  to  the  annoyance  of  a  cross-examination  by  de- 
fendant's Counsel,  and  be  at  such  trouble  and  expense — the 
public  are  as  much  interested  in  the  prosecution  as  I  am :  the 
county  will  be  the  gainer,  I  cannot  be."  The  matter  is  then 
allowed  to  drop.  Even  where  willing  to  engage  Coonsely 
parties  are  not  a'  ways  able  to  do  so — and  yet  the  law  professes 
to  shed  its  protection  over  all :  Criminals  are  thus  allowed  to 
escape,  and  embDidened  by  impunity  to  persevere  in  crime. 
But  sometimes  the  complainant  will  retain  Counsel :  why 
should  Atf  do  80  ?  it  is  not  a  proceeding  to  give  satisfaction  to 
him^  but  to  vindicate  public  justice?  He  has  but  expense  and 
trouble — the  fruits  of  theconviction,  when  the  criminal  has  any 
property,  go  to  the  county  or  the  crown.  With  Counsel  so  re- 
tained, the  matter  is  not  bettered :  he  is  disposed  to  identify 
himself  with  the  complainant,  and  to  look  on  his  client  as  the 
prosecutor,  instead  of  considering  himself  acting  for  the 
crown.  Will  he  not  be  moved  to  handle  the  case  just  as  he 
would  an  action  of  trespass,  giving  an  exaggerated  view  to  the 
jury,  and  using  all  his  ability  to  secure  a  conviction  against 
the  accused — in  whose  favor  the  benevolent  principle  of  the 
English  Law  has  made  all  exception,  and  commands  the  very 
Judge  to  be  his  Counsel.  Any  one  famtlisr  wiih  the  proceed- 
ings at  Quarter  Sessions  must  have  been  struck  with  the  con- 
trast between  a  Counsel  commissioned  by,  and  acting  for  the 
Crown  at  the  Assizes,  and  the  Barrister  employed  by  the  com- 
plainant at  the  Session ;  the  iormer  an  officer  of  the  Crown 
who  feels  that  his  duly  is  not  to  fight  for  a  conviction,  but  10 
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lay  the  facU  and  the  Law  bearing  upon  the  matter  calmly  and 
deliberately  before  the  OoarC  and  Jury — ^hisalm  is  to  bring 
under  revieir  all  that  tenda  to  throw  light  upon  the  oharge, 
his  only  wish  is  that  the  anpremaoy  of  the  Law  mty  not  be 
defeated  from  the  omia^on  of  proper  evideacej  or  through  any 
iaaccuracy  in  the  proceed iogi:  whether  examining  witneases 
or  adJressiaii:  the  Court  or  Jary  he  fesU  hU  poiition;  and 
bemg  s  leciatly  appointed  to  aid  the  administration  of  justice, 
be  is  free  from  that  Lias  which  he  might  not  be  able  to  direst 
himself  of,  Ihe  paid  adMcate  qf  the  party  direetly  aggrmed. 
Huw  is  it  with  the  latter?  Does  he  not  identify  himself  with 
his  Client,  and  while  professedly  acting  for  the  Grown,  does 
he  not  in  reality  bring  all  the  tact  an4  ability  he  is  master  ol 
to  advocate  his  employer  $  ?iews  f 

Hear  an  American  who  saw  and  studied  the  Eng- 
lish system  of  trials  at  the  Criminal  Courts ; 

There  is  no  public  prosecutor;  the  complainant  is  bound 
over  to  prosecute  the  charge,  and  the  witnesses  to  testify.  The 
complainant  selects  the  Attorney  for  prosecution,  and  the 
Attorney  selects  the  Barrister.  This  practice  is  obviously 
open  to  great  abuse.  It  may  make  the  prosecution  too  lax  or 
too  severe  according  to  the  disposition  of  the  prosecutor  or  of 
the  Attorney  he  employs.  The  appointment  of  officers  ana* 
logons  to  our  District  Attorneys,  and  the  French  proeuretin 
du  roi  has  been  recently  and  strongly  urged,  but  it  encoun- 
ters a  vigorous  opposition  from  the  young  Barristers,  to  whom 
the  straggling  criminal  business  often  affords  the  first,  and  for 
years  the  only  opportunity  of  making  their  appearance  on  the 
forensic  stage.  It  seems  to  me  clear,  however,  on  principle, 
that  the  criminal  functions  of  the  Qovemment  should  never 
be  intrusted  to  private  hands — that,  as  on  the  one  hand,  the 
sword  of  iustice  should  never  be  whetted  by  ptivate  rancor,  so, 
on  the  other,  it  sboald  never  be  blunted  by  private  indifference 
or  personal  favor.  Such  are  the  objections  which  struck  me, 
and  struck  me  forcibly  on  the  present  English  system.  In 
times  of  public  excitement,  when  party  spirit  ran  high,  or 
worse  still,  when,  as  so  frequently  happens  in  our  ago,  class 
rivalries  and  social  animosities  are  stirred  up,  I  should  think 
the  English  pystem  might  lead  to  frequent  injustice :  but  I 
saw  many  cases  tried  of  all  grades,  from  petty  larcenies  up  to 
capital  felonies,  and  they  were  all  not  only  well  but  fairly 
tried,  humanly  tried,  carefully  tried.  The  Judges  were 
patient,  attentive  in  the  last  degree ;  the  summing-up  was 
full,  laborious,  and  just,  in  the  strongest  sense  of  the  words; 
and  the  prosecuting  Barrister  was  Jc^t  under  strict  and  eon- 
stant  surveillance. 

In  the  report  before  referred  to,  appears  some 
very  interesting  evidence  by  Mr.  W.  Foote,  ol 
Swindon,  who  submitted  to  the  Committee  a  scheme 
for  the  conduct  of  prosecutions  from  which  we  make 
the  extracts  following,  viz. : 

In  every  County  or  in  such  County  or  plac«,  as  may  be 
deemed   expedient,  appoint  a  competent  person  to  be  Crown 


Attorney  or  public  prosecutor  for  the  whole  County  or  divi* 
sion  of  a  County. 

The  duties  of  the  Crown  Attorney  might  at  the  eommetice- 
ment  be  rather  difficult  to  define,  as  such  officer  would  have  to 
combine  and  exercise  great  caution,  skill,  vigilance,  forbear* 
ance,  promptitude  and  determination,  great  knowledge  ef 
human  nature  and  an  aptitude  for  business. 

It  would  be  bis  duty  to  investigate  all  criminal  cases  for 
trial,  to  see  that  prosecutions  at  Assises  and  Sessions  did  not 
fail  from  not  being  properly  eond noted,  to  ondtrtsks  and 
watch  over  the  conduct  of  a  ease,  but  not  nnneoessarily  to  in' 
terfere  with  private  individuals  who  wish  to  prosecute,  but 
nevertheless  to  posiess  the  neoesMry  power  so  to  do.  and 
generally  to  attend  to  all  criminal  business :  also,  to  take  op 
and  con  J  act  any  prosecution,  either  in  criminal  courts  or  in 
petty  sessions,  when  required  to  do  so,  or  of  bis  own  anthority 
upon  special  occasion ;  and  whon  the  case  is  of  such  a  nature 
as  to  require  the  interference  of  the  Crown  officer :  and  it  is  in 
this  respect  that  all  the  caution  and  judgment  of  such  an  officer 
would  have  to  be  exercised :  for  it  is  not  every  case  in  which 
for  the  reason  that  there  is  no  apparent  prosecutor,  he  is  to  be 
called  upon:  for  if  such  was  the  ease,  he  might  be  continually 
running  about  to  every  part  of  his  oonnty  on  some  unimport- 
ant matters,  which  might  otherwise  have  been  dealt  with. 
Be  must  necessarily  have  great  latitude  allowed  to  him  for  the 
exercise  of  his  discretion  in  such  oases. 

The  Crown  Attorney  must  understand  thoroughly  bis  posi- 
tion, that  he  is  not  to  act  as  mere  prosecutor  for  the  Crown, 
but  that  he  must  also  see  that  justice  is  done  towards  the  ac- 
cused; and  whilst  protecting  Che  pttblio,  must  stand  as  it 
were,  a  mediator  between  the  accuser  and  the  accused,  and  see 
that  strict  justice  is  done  to  either  party. 

The  Public  Prosecutor  or  Crown  Attorney  must  not  be  a 
public  informer.  He  will,  for  his  own  sake,  and  the  safety  of 
individuals,  require  certain  conditions  to  be  complied  with 
previous  to  his  services  being  called  into  action :  in  some  cases 
a  complaint  in  writing  by  a  party :  in  others,  a  request  in 
writing  from  a  Justice.  Again,  a  similar  request  from  a  pub- 
lie  board  or  authority,  but  Ir  all  cases  the  Crown  Attorney 
must  have  ample  power  to  act  upon  his  own  responsibility, 
with  such  formal  re<;uisition  in  cases  wherein  he  considers 
that  his  office  ought  to  be  exercised. 

The  Crown  Attorney  to  be  appointed  by  the  Crown,  to  be 
subject  to  the  control  of  the  Home  Secretary,  who  is  to  have 
power  to  make  regulations  touching  the  office. 

In  examining  the  adaptability  of  snch  a  scheme 
as  this,  it  mnst  be  borne  in  mind  that  the  offices  of 
Attorney  and  Connsel  are  not  in  the  same  peison  as 
it  is  with  ns.  And  it  wonid  be  more  easy  to  effect 
the  desired  alteration  here,  as  the  Connty  Crown 
Prosecntor  would  bo  able  to  discharge  the  duties 
both  of  Attorney  and  Counsel.  The  principle  em- 
bodied in  Mr.  Foote's  scheme  is  the  same  in  sub- 
stance as  that  advocated  by  us  a  year  ago,  which 
was  shortly  this :  that  in  every  County  or  union  of 
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Oonntiesy  a  Barrister  ahould  be  appointed  b j  tb  e 
Goyeminent  or  tbe  Attorney  General  to  condact 
the  criminal  business  with  a  small  salarj,  in  the 
nature  of  a  retainer  irpm  the  Crown  and  certain 
fees  attached  to  the  office.  His  duties  to  act  for  the 
Crown  at  the  Courts  of  Quarter  Sessions,  to  reo^ve 
from  the  Magistrates  and  Coroners  the  '^  Criminal 
papers,"  to  examine  into  the  character  and  suffi- 
ciency of  the  evidtoce,  to  secure  the  needful  docJu- 
ments  for  proof,  and  the  attendance  of  necessary 
witnesses;  in  a  word  to  get  up  the  evidence  and  to 
arrange  all  things  necessary  for  the  Trial.  To  at- 
tend also  at  the  Assizes  and  assist  the  Attorney  or 
Solicitor  General  or  Queen's  Counsel,  and  in  the 
absence  of  such  an  officer  to  conduct  the  business 
himself.  Further,  to  assist  Magistrates  when  ad- 
visable, in  their  preliminary  investigations  of  serious 
felonies  and  other  important  cases.  To  see  to  the 
enforcement  of  forfeited  recognizances,  to  appear 
for  the  Crown  on  applications  to  bail  prisoners,  and 
to  have  charge  of  prosecutions  connected  with,  tbe 
revenues  or  public  domain. 

It  appears  that  the  evidence  before  tbe  Com- 
mittee discloses  a  difference  of  opinion  as  to  the 
propriety  of  public  prosecutors  in  England,  though 
detects  in  the  present  system  are  not  denied.  The 
reasons  urged  against  the  scheme  are,  that  it  would 
practically  destroy  the  Criminal  Court  Bar — "  I  am 
jealous,  I  confess  (says  the  Recorder  of  London)  of 
the  inroad  it  wofM  make  upon  the  honorable  com^ 
petition  of  the  Bar.'*  That  the  Criminal  Gonrts 
would  be  attended  only  by  the  Public  Prosecutor 
and  one  or  two  defenders  of  prisoner,  in  many 
places  by  tbe  public  prosecutor  (mly,  so  that  the 
prisons  would  in  efikit  be  deprived  of  bis  right  of 
defence  by  CounseL 

These  reasons  have  no  application  to  us — tbe  state 
of  things  is  very  different  here — ^a  Crown  prosecu- 
tor is  part  of  the  machinery  of  our  Superior  Crimi- 
nal Courts ;  an  extension  to  the  Inferior  Courts  by 
giving  them  such  an  officer  is  all  that  is  urged. 
The  expenses  of  prosecutions  do  not  come  from  the 
public  purae.  The  Bar  has  no  Attorney  patronage 
to  look  for.  In  every  County  there  is  a  local  Bar 
in  attendance  at  tile  Courts,  (Quarter  Sessions  and 
County  Courts  both  held  together)  and  tiie  cases  in 
whioh  paxties  emplcT- Oomad  on  I2i»  pBW6cati0& 


are  few  as  compared  with  those  in  which  Counsel 
are  retained  by  prisoners  on  the  defence.  So  that 
the  appointment  of  a  Local  Crown  prosecutor  would 
not  prejudice  the  Bar.  But  if  it  did,  what  then  I 
Is  uot  tixe  due  administration  of  Justice  a  matter  of 
paramoimt  importance,  and  are  not  minor  consider- 
ations to  give  way  before  it  I 

!nie  tenor  of  the  evidence  taken  befi^re  the  Com- 
mittee as  applied  to  things  as  they  aire  in  Upper 
Canada^  is  wholly  in  favor  of  the  Institution,  and 
we  reiterate  that  Local  Crown  prosecutors  are  an 
absolute  necessity  in  our  Inferior  Tribunals — that 
Criminal  proceedings  in  these  Courts  cannot  be 
conducted  with  due  regard  to  the  public  interests 
on  the  one  hand,  and  what  is  due  to  the  accused  on 
the  other,  while  prosecutions  are  left  to  take  care 
of  themselves  (unless  indeed  the  Judge  assumes  the 
anomalous  position  of  Judge  and  Crown  prosecutor) 
more  especially  with  Counsel  on  the  defence — that 
compelling  parties  to  pay  for  conducting  a  trial  for 
a  public  offence  is  not  reconcilable  with  tlie  spirit 
of  Justice,  and  attention  to  individual  rights,  and 
leads  to  unwillingness  to  prosecute  or  to  private 
compromise  in  defeat  of  Justice :  and  we  appeal  to 
every  one  conversant  with  the  practice  of  the 
Courts  in  proof  of  our  assertions. 


NEW  TBIAL  IN  THE  DIVISION  OOI7BT3  :  LATE  ENGLISH 

CASE. 

Of  late  very  few  cases  have  been  decided  on  the 
English  County  Courts  Act.  Mossop  vs.  Q-.  T.  Eail- 
way  Co.  (the  Report,  of  which  appears  in  another 
page)  is  the  firet  which  has  occurred  for  a  long  time. 
In  considering  its  bearing  on  our  Division  Court 
Law,  the  difference  between  the  English  Statute 
and  ours  sbould  be  noticed. 

The  89tb  Sec.  of  the  County  Courts  act,  so  far  as 
it  bears  on  tbe  question,  is  quoted  by  Counsel  in 
support  of  the  demurrer  in  the  case  referred  to. 
Our  statutory  regulation  -is  more  stringent  and 
specific :  the  72d.  Sec.  of  the  D.  C.  Act  provides  that 
it  shall  be  "lawful  for  the  Judge  in  his  discretion  to 
grant  a  new  trial  upon  application,  if  either  party 
shall  apply  for  t£e  same  within  fourteen  days 
after  the  trial  of  any  case ;  "  and  the  84th  Sec, 
wbich  was  evidently  boxrowed  from  the  89th 
Sea,   0f  1^6  EngUidi  Act,  has  a  proviso. 
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the  clause,  from  which  it  is  taken ,  does  not 
contain,  viz.  "  provided  such  new  trial,  be  applie  1 
for  at  furthest  within  fourteen  days,  and  good 
grounds  be  shown  therefor  by  the  party  so  applying." 

Apdint,  therefore,simiIar  to  that  in  the  case  under 

review,  c^uld  not  for  a  momant  ba  supp  orted  under 

the  D.  C.  enactmant — ^butin  other  respects  the  case 

has  its  bearing.    In  the  Division  Couit  proceeding, 

the  time  within  which  a  new;  trial  must  be  applied 

for  is  not  a  directory  rule  of  practice,  but  a  positive 
statutory  regulation. 

To  enable  the  Courts  to  grant  a  new  trial  a  statutory 
power  was  required ;  and  being  the  only  foundation 
for  action,  it  must  be  strictly  pursued.  The  D.  C. 
rule  No.  50  only  makes  provision  for  the  mode  in 
which  application  is  to  be  made  and  the  manner  in 
which  the  "  good  grounds"  spoken  of  in  the  statute 
must  be  shown.  It  is  probable  that  the  D.  C.  Judge 
might  in  furtherance  of  justice  be  authorised  to  ex- 
ercise a  discretion  in  dispensing  with  some  require- 
ment of  the  rule,  but  not  so  with  any  statutory 
regulation.  It  will  be  observed,  in  looking  to  our 
rule,  that  the  application  is  considered  as  made  when 
the  necessary  papers  are  delivered  to  the  Clerk  of 
the  Court;  but  that,  according  to  the  requirement 
in  the  84th.  Sec,  must  be  at  furthest  within  fourteen 
days  after  the  trial  of  the  cause. 


THE  COMMON  LAW  PBOCEDUBB  ACT. 

A  great  change  the  Common  Law  Procedure  Act 
made  in  the  administration  of  the  Law  in  England, 
sweeping  away  what  was  superfluous,  supplying 
what  was  deficient,and  enabling  the  Courts  of  Justice 
to  grasp  at  once  the  real  and  substantial  questions 
to  be  disposed  of,  unincumbered  by  refined  sub- 
tleties which  only  obstructed  the  road  to  justice.  It 
may  in  truth  be  said  of  this  Act  that  it  placed  pro- 
cedure on  its  proper  footing,  by  making  substantial 
justice  paramount  to  merely  technical  rules:  nor 
is  its  least  favorable  feature  this,  that  it  obviated  the 
necessity  of  wheeling  about  from  one  jurisdiction  to 
another  (for  a  discovery,  &c.,)  on  pretence  of  more 
suitable  machinery— in  reality  only  in  delay  of  justice : 
a  necessity  which  in  a  late  case.  Lord  Campbell  de- 
clared brought  great  scandal  on  the  administration 
of  justice. 

This  Act  has  been  in  foioe  some  time  in  Englandi 


and  has  undergone  a  searching  judicial  examination. 
It  seriously  interfered  with  a  \«ariety  of  interests, 
and  as  might  be  expected  the  ^7i€C»tir6  met  with  ^reat 
opposition  when  introduced,  and  a  very  busy  throng 
have  since  been  actively  at  work  to  discover  weak 
points  in  the  law.  It  has  stood  the  test — ^it  has  been 
found  to  answer  the  purpose  for  which  it  was  de- 
signed. We  do  not  by  any  means  say  that  it  is 
perfect  in  all  particulars,  but  with  the  light  thrown 
upon  it  by  judicial  construction,  it  forms  a  model  for 
imitation  upon  which  mtsn  of  learning  and  genius  may 
improve.  Has  the  time  arrived  when  we  should  seek 
to  profit  by  the  lesson  it  teaches?  Haye  we  amongst 
us  minds  ciypable  of  grasping  the  matter  ? 

The  subject  is  fraught  with  grave  consideration 
and  should  only  be  approached  with  the  firm  step 
of  an  enlightened  statesman,  conscious  alike  of  power 
and  responsibility,  and  animated  by  a  spirit  of  itrue 
patriotism. 

We  think  it  is  Lord  Campbell  who  says  that  great  al- 
terationis  in  the  course  of  the  adm^'nistration  of  justice 
ought  to  be  sparingly  made  and  by  degrees,  and 
rather  by  the  Court  than  the  Legislature  :  but  there 
may  be  evils  that  all  the  exertions  of  the  Court  can. 
not  cure ;  and  if  on  examining  our  system,  inert  and 
incompassable  obstacles  are^found  to  clog  and  fetter 
the  due  administration  of  justice,  the  remedy  which 
the  Courts  cannot  apply,  should  be  invoked  from 
the  highest  Power  in  the  Province. 

Whatever  move  may  be  made,  anxiously,  fervently 
we  hope  may  originate  with  some  one  equal  to  the 
weighty  task :  one  who  will  not  be  above  seeking 
light  wherever  it  may  be  found :  "  Scientific  skill 
is  required  to  know  causes :  the  quack  in  curing  one 
evil  creates  another."  A  writer  in  the  Westminster 
Review  says  all  men  fancy  tliat  they  know  how  to  poke 
a  fire  or  boil  potatoes — so  they  all  seem  to  fsmcy  that 
they  know  how  to  m>ake  aU  kinds  of  Laws.  Of  Acts 
of  special  kind  which  simply  relate  to  the  admin- 
istration of  the  Law,  practitioners  alone  are  fully 
qualified  to  judge  of  the  fitness.  With  this  we 
leave  the  subject  for  the  present 


"  attachment" 


THE  ••ATTACHMENT"  LAWS. 

Our  attention  has  been  called  to  the  state  of  the 
Law  on  the  subject  of  attachments  in  the  case  of 
absconding  debtors.    It  is  said  that  ^<  no  portion  oi 
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our  jurigpradence  more  requires  revision" ;  and  we 
are  disposed  to  agree  with  a  valued  correspondent 
who  argues  that  the  Legislature,  at  its  approaching 
Session,  should  be  moved  to  revise  it.  This  article 
will,  no  doubt,  be  seen  by  some  of  those  whose 
duty  it  is  to  improve  existing  enactments,  as  well 
as  to  make  new  laws,  and  we  regard  the  subject 
as  possessing  sufficient  intrinsic  importance  to 
command  attention. 

The  Acts  still  in  force  w^hich  were  passed  previ- 
ously to  the  D.  C.  Act  of  1850,  only  provide  a 
remedy  for  Creditors  against  the  estate  (real  and 
personal)  of  Debtors,  who  either  have  absconded 
out  of  Upper  Canada,  or  remain  concealed  therein, 
with  intent  to  avoid  arrest  or  service  of  process — 
and  any  remedy  against  their  property  is  reserved 
exclusively  for  the  benefit  of  those  creditors  who 
may  place  writs  of  attachment  in  the  Sheriff's 
hands  within  six  months — ^unless  (as  is  very  seldom 
the  case)  there  be  property  enough  seized  to  satisfy 
all,  besides  payment  of  expenses :  the  effect  of  this 
is,  that  attaching  creditors  in  the  Division  Courts 
are  obliged  (no  matter  that  the  aggregate  of  their 
claims  may  quadruple  those  in  the  Superior  Courts,) 
to  wait  until  the  Sheriff's  processes  are  satisfied, 
and  then  to  divide  the  residue^  which  frequently 
amounts  to  "  Nil  /" 

On  the  other  hand,  attachments  may  issue  from 
the  Division  Courts  against  the  personal  estate  of 
debtors  for  demands  within  the  jurisdiction  of  these 
tribunals,  where  the  debtor  has  absconded,  pro- 
vided he  has  left  ^^personaP'*  property  liable  to 
seizure  under  .execution  for  debt,"  or  has  attempted 
to  remove  his  said  ^^personaP^  property  either  out 
of  Upper  Canada  or  from  one  county  to  another,  or 
from  Upper  to  Lower  Canada, — or  keeps  himself 
concealed  in  some  county  in  Upper  Canada,  to 
avoid  service  of  process ;  and  all  creditors  issuing 
attachments  from  the  Division  Courts  within  one 
month  are  entitled  to  share  in  the  proceeds  of  the 
scde  of  such  personal  estate,  to  the  exclusion  (as 
some  of  the  C.  C.  Judges  maintain  with  some 
reason)  of  all  attaching  creditors  in  the  Superior 
Couits  until  such  D.  C.  creditors  are  satisfied.  So 
that  a  creditor  may  see  his  debtor  quietly  and 
finMidalenlly  selling  off  his  personal  estate  and  pre- 
paring for  a  movement  to  parts  unknown,  and  yet 
catmot  attach  the  property  if  his  dsAm  be  above 
C2iy  U0l€98  he  abudons  all  over  that  sum — or  he 
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waits  until  the  debtor  has  actually  gone  and  the 
remedy  is  lost.  If  the  claim  be  for  £25  or  under, 
the  proceeding  by  service  of  process  in  the  ordinary 
way  is  open  with  a  view  to  judgment  and  sale  of 
the  debtor's  lands  in  satisfaction;  still,  if  he 
absconds  before  the  service  of  process — ^leaving  no 
goods  (personal  property)  behind,  there  is  nothing 
to  ground  substitutional  service,  and  the  creditor 
is  without  remedy,  although  the  debtor  may  have 
lands  amply  sufficient  to  satisfy  every  claim. 

We  think  the  basis  upon  which  these  attach^ 
ments  issue,  should  be  reduced  to  one  and  the 
same  looting  in  edl  the  Courts — and  the  fraudulent 
conduct  of  the  debtor  be  met  in  every  court  upon 
the  same  suggestions  of  fraud  verified  by  affidavit : 
that  the  Sheriff  of  the  County  should  hold  the 
estate  attached  for  the  benefit  of  all  creditors,  no 
matter  whether  the  process  be  placed  in  his  hands 
for  execution  or  not — ^that  all  attachments  issuing 
from  the  Division  Courts  should  be  notified  to  him, 
and  the  property  seized  by  the  bailiffs  of  the  D.  C, 
or  the  securities  or  bonds  given  therefor,  should  be 
taken  in  his  name  and  handed  over  to  him  to  be 
dealt  with  for  the  benefit  of  .all ;  and  that  he  should 
alone  be  responsible  for  what  he  actually  seizes  or 
receives,  and  should  hold  the  same  in  trust  for  the 
payment  ratably  of  all  the  creditors  atta^ching 
within  ,a  specific  time — ^that  the  useless  expense 
of  advertising  in  the  Official  Oazette  (which  very 
few  rbad.)  should  be  abandoned  for  the  like  benefit 
of  the  creditors!  and  that  the  Clerks  of  the  D,  C. 
should  cease  to  have  the  custody  of  the  property 
attached. 

The  granting  orders  for  attachments  in  the  Supe- 
rior and  Inferior  Courts  are  regulated  by  the  same 
principles  and  subject  to  the  same  rules — and  the 
Judges  of  the  County  Courts  are  as  competent  to 
fiat  attachments  in  the  Superior  Courts  as  in  their 
own,  the  necessary  papers  being  in  both  cases  alike, 
and  we  think  that  it  would  conduce  to  both  security 
and  economy  if  power  was  given  to  the  County 
Judges  in  the  outer  counties  to  grant  fiats  for 
attachment  from  the  Courts  of  Q.  B.  and  C.  P.  It 
would  only  be  adding  one  additional  item  to  their 
many  unrequited  labors,  ^d  County  Judges  are 
really  such  convenient  functionaries  for  these  odd 
jobs  HiiaX  our  bowels  of  oompasfuoD  have  no  yearn- 
ing to  spare  them,  in  this  psTtioolsr  at  le^st. 
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I%e  Reports  in  another  part  of  this  number  will 
be  found  interesting  to  Municipal  AvthoritieSy  and 
to  the  profession,  they  will  not  appear  in  the  usual 
way  for  some  time  yet.  We  have  made  arrange- 
ments by  which  we  will  be  enabled  to  continue  to 
lay  before  our  readers  the  decisions  in  Chambers 
of  sufficient  general  interest  for  publication,  and 
we  trust  to  accomplish  the  same  thing  in  respect  to 
those  decisions  in  Chancery  which  bear  on  the 
£quity  Jurisdiction  of  the  County  Courts.  Under 
the  head  of  Our  Monthly  Repertory^  it  may  be 
necessary  to  explain  to  our  new  subscribers,  is  set 
down  matters  more  especially  interesting  to  the 
profession,  but  at  the  same  time  useful  to  Magis- 
trates and  others  engaged  in  the  administration  oi 
the  Criminal  Law.  The  leading  feature  in  the 
Repertory  is  notes  c^  important  recent  English  de- 
cisions in  General  Law,  and  the  practice  of  the 
Courts  so  far  as  may  be  applicable  to  Upper 
Canada. 

Correspondence  has  so  accumulated  upon  us  that 
at  present  we  find  it  impossible  to  answer  those 
who  have  written  to  us.  We  have  many  thanks 
to  express  to  friends,  which  must  be  accepted 
generallv  for  the  present ;  and  we  would  ask  those 
who  look  for  replies  to  spare  us  for  a  while. 


A   JUDGS'8    ADVICE   TO  COUNSEL.  ^ 

During  a  late  trial  in  the  Court  of  Common  Pleas, 
Mr.  Hawkins,  counsel  for  the  defendant,  having 
commenced  his  address  to  the  jury  with  the  words 
*^  i  regret  to  eay  my  client  insists  upon  going  into 
the  witness  box,"  Mr.  Justice  Cresswell  sai^,  '^Oh, 
don't  say  a  word  upon  what  your  client  insists  upon. 
I  used,  when  I  was  at  the  Bar,  to  say  to  my  client, 
*  Either  let  me  manage  your  case  for  you  or  conduct 
it  yourself.'  It  is  becoming  too  much  the  fashion 
to  say,  ^  My  client  insisted ;'  and  it  looks  as  if  you 
were  going  to  do  something  wrong.  At  all  events, 
keep  your  own  counsel,  whatever  pressure  you 
may  be  subjected  to." 


THE  NEW  JUDGE. 

It  it  probable  that  ere  this  number  is  before  oar  readers, 
John  Hawkins  Hageriy,  Q.C.y  will  have  been  sworn  in  as 
one  of  the  Judges  of  the  Court  of  Common  Pleas,  to  fill  a 
vacancy  consequent  on  the  resignation  of  that  good  man  and 
upright  Judge,  Mr.  Chief  Justice  Macaulay. 

Dr.  Haserty  had  neither  political  connections  nor  party 
storrioes  to  secure  him  favour :  he  was  doubtless  selected  for 
the  high  and  responsible  office  of  Judge  as  <<  one  in  whom 
talenty  integrity  and  experience,  did  most  abonnd  and  were 
best  united."  The  chastness  of  selection  which  directed  his 
appointment  will  be  universally  appreciated,  and  it  was  a 
d^inct  recognition  of  the  just  claims  of  professional  capacity 
aai  aioral  worth.  Moot  sincerely  do  we  hope  that  a  long 
eMM^  aC  dil^iifiad  vaef alo0i9  it  bafora  bi«i. 


Dr.  Hagerty  is  an  Irishman  by  birth,  but  received  his  pro- 

fessional  education  in  Upper  Canada.  We  believe  it  was  in 
Trinity  College,  Dublin,  he  graduated,  but  his  degree  of 
D.C.L.  is  from  Trinity  College,  Toronto. 


MONTHLY   REPERTORY. 

Notes  of  English  Cases. 

COMMON    LAW. 

Q.B.  Kent©.  GoDTs.  iVov.  9. 

Contract— Deliveries  at  several  times — Discharge. 

A  contract  to  deliver  oil  of  first  miality,  five  tons  in  October, 
five  in  November,  and  five  in  December.  The  purchaser 
refused  to  receive  part  of  the  oil  tendered  in  October,  as  of 
iuff)rior  auality,  and  sued  the  vendor  for  breach  of  contract, 
but  failed  in  proof  that  the  oil  was  of  inferior  quality,  and  it 
was  found  that  the  plaintiff,  the  purchaser,  did  not  intend  to 
repudiate  the  contract. 

Held,  that  the  vendor  was  not  thereby  discharged  from  the 
further  performance  of  the  contract. 

Q.B.  Searles  v.  Sadorove.  Aov.  17. 

Pleading — Tender  of  part — Set  off' as  to  residue. 

Action  for  money  had  and  received,  plea  of  tender  as  to 
part ;  replication,  that  a  large  sura  was  due  and  demanded ; 
rejoinder  of  set  off,  as  to  the  excess  beyond  the  amount  ten- 
dered. 

Heldf  that  such  rejoinder  is  bad  if  does  not  allese  that  at 
the  time  of  tender  of  part,  defendant  gave  notice  of  such  set 
off  as  to  residue. 

EX.  £x  Parte  Youno.  Nov.  20. 

Custody  of  infant— Husband  and  ivife. 

The  fiftther  is  entitled  in  law  to  the  custody  of  his  child, 
though  an  infant  under  seven  years,  and  the  court  will,  in 
its  discretion,  order  such  child  to  be  delivered  to  the  custody 
of  its  father,  if  the  court  see  no  ground  to  impute  any  motive 
to  the  father  injurious  to  the  health  or  liberty  of  such  a  child. 

EX.  Cropts  V,  Vivian.  Nov,  20. 

Sharebroker  and  customer,  principal  and  a^ent — Variance 
between  pleadings  and  evidence. 

Upon  a  declaration  for  the  price  of  certain  shnres  sold  by 
the  plaintiff  to  defendant,  it  appeared  by  the  evidence  at  the 
trial,  that  the  plaintili  was  employed  as  an  agent  for  the 
defentiant. 

Held,  that  the  evidence  did  not  sup|)ort  the  declaration,  and 
there  being  no  count  for  money  paid,  a  nonsuit  should  be 
ordered. 

B.O.  ^<3*  ^'  Richard  Haslam.  Nov.  24. 

Indictment — Particulars  of  charge. 

This  court  has  no  jurisdiction  to  make  an  order  for  the 
delivery  of  the  particulars  of  a  charge  of  embezzlement  to  a 
defendant  who  is  awaiting  his  trial  at  the  assizes ;  such  ap- 
plication should  be  made  to  a  Judjsre  nt  the  assizes. 

B.C.  PoNTiNG  V.  Watson.  Nov.  24. 

Staying  proceedings — Action  against  good  faith. 

In  1852  an  action  for  libel  and  malicious  prosecution  was 
tried,  when  a  verdict  was  returned  with  £5  damases  for  the 
libel,  and  £15  for  the  malicious  prosecutions.  Subsequently 
the  defendant  applied  for  a  new  trial,  oii  the  ^und  of  mis* 
direction  with  reference  to  the  counts  *br  malicious  prosecu- 
tion, when  the  court,  who  were  prepared  to  make  the  rule 
absolute,  intimated  the  propriety  of  an  arrangjement,  upoa 
whieb  it  was  artatiged  that  the  rule  for  a  new  trial-  should  ba 
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disehanged,  the  plaintiflf  undertaking  to  enter  a  nolle  prosequi 
on  the  counts  for  a  malicious  prosecution.  The  costs  were 
then  taxed  and  pai*!  together  with  the  damages  for  the  libel. 
In  1856  the  plaintiff  commenced  a  fresh  action  ac^ainst  the 
defendant  for  malicious  prosecution  upon  the  same  facts,  and 
upon  a  rule  obtaineil  by  the  defendant  to  stay  all  further  pro- 
ceedings on  the  ground  of  the  action  being  brought  against 
good  faith,  thu  Court  made  such  rule  absolute. 

C.C.R.  Reg.  r.  Smith.  Nov.  2i, 

Shooting  with  intent  to  murder — Mistake  as  to  person 

shot  at. 

If  A.,  intending  to  murder  B.  shoots  at  and  wounds  C 
supposing  him  to  be  B.,  he  is  guilty  of  wounding  C,  with 
intent  to  murder  him,  for  he  intends  to  kill  the  person  at  whom 
he  shoots. 

C.C.R.  Rko.  t?.  Dixon.  A'or.  24. 

Larceny-— Finding  lost  note — Means  of  discovering  owner — 

Prisoner's  belief  thai  the  owner  could  he  traced^ 

Upon  an  indictment  for  stealing  a  note,  was  found  by  the 
Jury  that  Uie  note  was  lost  by  the  prosecutor  and  found  by 
the  pnsoner.  There  was  no  evidence  that  the  note  had  any 
name  or  other  mark  upon  it  indicating  to  whom  it  belonged, 
nor  was  there  evidence  of  any  other  cixcumstances  wnich 
would  disclose  to  the  prisoner  at  the  time  when  he  found  it, 
the  means  of  discovering  the  owner. 

Hdd,  that  he  could  not  be  convicted  of  larcer-.y,  although 
the  Jury,  being  asked  whether  at  or  a/ter  the  time  of  Hnding, 
he  believed  that  there  was  not  a  reasonable  probability  that 
the  owner  could  be  found,  had  answered  that  he  did  believe 
the  owner  eoukl  be  tiacod. 


v.c.w. 


Wood  v.  Scarth. 


Nov.  12. 


Q.B.  (Ireland.)    ^  Hauohton  v.  Morton.* 

Controjct — iStalute  of  frauds— Constructive  signature. 

A  sale-note  for  absolute  delivery  of  the  goods  is  made  at 
the  time  of  sale,  but  not  signed  by  the  party.  The  sale  is 
referred  to  in  a  letter  written  before  action  brought,  signed  by 
the  party  to  be  bound  in  which  he  alleged  that  the  e^e  was 
eonoitionai. 

Heldf  (dissentients,  Lkfroy,  C.  J.)  that  there  was  no  note 
in  writing  under  the  Statute  of  Frauds. 

Q.B.  ^<^  V*  CoYLE.  Dec.  6  & 7. 

(Sittings  after  Term,  at  Westminster,  before  Erlk,  J.) 

Presumption  against  a  prisoner  from  conduct  of  counsel  at 
former  tried  between  the  same  parties. 

On  the  second  trial  of  an  indictment  for  penury,  fresh  wit- 
nesses for  the  defence  were  called  to  prove  facts  confirming 
the  prisoner's  alleged  false  statement.  A  witness  called  by 
the  prosecutor  to  contradict  a  fact  deposed  to  by  them,  was 
allowed  to  prove  that  on  the  former  trial  a  particular  question 
was  put  to  him  on  his  cross-examination  by  the  prisoner's 
ooanael,  in  order  to  show  that  at  that  time  the  prisoner's 
counsel  had  notice  of  the  testimony  now  given,  but  did  not 
Tenture  to  call  the  witnesses. 


CH ANC  ERY     CAS  E8. 


.R.  Dixon  v.  Gayfere.  Nov.  10  &  II. 

Vendor  and  purchaser— PurchcLse  in  consideration  of 

annuity — Charge  on  land. 

Where  an  agreement  was  made  for  the  purchase  of  a  pro- 
perty in  consideration  parity  of  an  annuity  to  be  granted, 
Bftyable  for  the  life  of  the  vendor  and  two  other  persons,  and 
the  survivor  of  them  to  be  secured  by  bond. 

BtUf  that  the  form  of  the  agreement  showed  an  intention 
to  dischari^e  the  land  from  a  lieir  in  respect  of  an  annuity, 
•nd  that  the  annuity  was  therefore  a  personal  annuity  only. 

The  case,  of  Winter  v.  Lord  Anson,  3  Ross.  488,  notice<l. 


Vendor  and  purchaser — Specific  performance — Omission  of 
a  term  of  the  stipulation — Mistake. 

The  owner  of  a  public  house  stated  in  a  letter  to  brewers 
that  the  terms  of  lettmg  were  at  a  certain  r»^nt  and  for  a  stated 
time.  The  brewers,  alter  sending  an  agent  to  look  at  the 
house  and  discuss  the  terms,  agreed  to  take  it  according  to 
the  letter.  Subsequently  the  owner  requir3d  a  premiun  of 
£500.  The  brewers  filed  a  bill  to  enforce  specific  perform- 
ance, and  the  owner  adduced  a  memorandum  made  by  the 
bt ewers'  agent  to  shew  that  the  £500  form-  d  pari  of  the  bar- 
gain, and  called  evidence  to  prove  that  in  a  previous  offer  to 
another  brewer,  that  sum  was  mentiomd.  Tlie  former  evi- 
dence failed,  but  the  latter  was  confirmed.  The  brewers  had 
commenced  alte'ations  in  the  premises. 

Hddj  that  the  ofler  to  the  plain litfs  omitting  the  £500  was 
clearly  a  mistake,  and  that  specific  performance  should  not 
be  decreed. 


C.  o/^  A  •  Morley  v.  Morley.        Nov.  13, 14 &  17. 

Tenant  for  life  paying  off  bond  debts — His  right  to  change 
the  inheritance  considered — Distinction  between  a  tenant 
for  life  paying  iff  bond  debts  and  incumbrances,  or  charges 
on  the  inheritance  considered — Costs. 

F.,  being  tenant  for  life  of  an  estate  with  remainder  to  his 
sons  in  tail  male,  pays  o(I  bond  debts  created  by  the  devisor ; 
he  takes  no  steps  to  make  such  payments  legal  charges  on 
the  inheritance.  Twenty  years  elapse  from  the  date  of  the 
securities.  A  bill  fi'ed  by  the  personal  representatives  of  F., 
seeking  to  have  the  amount  of  the  bond  debts,  which  he  had 
paid,  declared  charges  upon  the  estate,  was,  on  appeal 
affirming  the  decision  of  the  V.  C,  dismissed  with  costs. 

DIVISION    COURT. 

(Reports  in  relation  to) 

Mossop  V.  Great  Northern  Railway  Company. 
C.B.  .  Nov.  21, 1855. 

Prohibition — Co.C. — Power  of  Judge  to  grant  a  new  trial-— 
9  ^  10  Vic,  ch.  95,  sec.  89,  and  the  Hist  rule  of  practiee 
in  the  Co.  Courts. 
Ihe  Judge  of  a  Co.  C.  having  refused  upon  the  day  of  the 
hearing  to  grant  a  new  trial,  cannot  grant  one  at  the 
next  court. 
The  plaintiff  in  prohibition  brought  an  action  in  the  Co.  C. 
against  trie  defendants,  and  dtained  a  verdict,    hnme^ 
dicUeiy  after  the  trial  the  defendants  applied  to  the  Judge 
for  a  neio  tritil ;  that  application  wa^  opposed  by  the  plain" 
tiff,  and  the  Judge  refused  to  grant  it.    At  the  next  court, 
the  applicfUion  being  renewed  in  consequence  of  an  inti- 
mation from  the  Judge  himself  the  Judge  granted  a  new 
trial : 
Held,  that,  the  Judge  having  once  determined  the  inatter, 
and  refused  to  grant  a  new  trial,  that  judgment  was  final. 
This  was  a  demurrer  to  a  declaration  in  prohibition.    The 
original  action  was  tried  in  the  Co.  C,  and  a  verdict  was 
found  for  the  plaintiff,  damages  £8  4s.     An  application  was 
then  made  by  the  defendant's  advocate  for  a  new  trial,  which 
was  opposed  by  the  advocate  for  the  plaintiff  and  refused  by 
the  Judge,  and  the  judgment  was  entered  and  the  damages 
and  costs  paid.    The  Judge  afterwards  at  another  place  told 
the  advocate  for  the  de'endant  that  he  had  reconsidered  the 
matter  and  was  dissatisfied  with  the  verdict  and  his  owii  refu- 
sal of  a  new  trial,  and  that  if  he  would  apply  again  for  a  new 
trial  at  the  next  court  for  the  place  where  ttre  trial  took  places 
he  would  grant  it.    The  application  was  acc(»rdingly  made, 
and  a  new  trial  was  granted.    There  was  then  a  declaration 
in  prohibition,  and  issue  taken  as  to  whether  tne  Judge 
refused  a  new  trial  on  the  first  occa.<<ion,  and  it  was  found 
that  the  Judge  had  decided  to  refuse  it.  '  • '   • 
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Hayes  in  support  of  the  demurrer. — The  Judge  had  p')wer, 
notwithstanding  his  prior  decision,  to  alter  his  jui'^ment  and 
grant  a  new  trial  at  the  subsequent  court.  9  &  10  Vic,  ch.  95, 
0ec.  89,  enacts,  "  that  every  judsrnfient  of  any  court  holde'i 
under  that  Act,  except  as  therein  provided,  shall  be  final  :.nd 
conclusive  between  the  parties;  but  the  Jud<ie  shall  in  every 
case  whatever  have  the  power,  if  he  think  fit,  to  order  a  new 
trial  to  be  had  upon  such  terms  as  he  shall  think  reasonable." 
Then  the  141st  rule  of  practice  made  by  the  Judges  in  pur- 
suance of  12  &  13  Vic,  ch.  101,  sec.  12,  says:  <*  An  applica- 
tion for  a  new  trial  may  be  made  and  determined  on  the  day 
of  hearing,  if  both  parties  are  present,  or  may  be  made  at  the 
first  court  held  next  after  the  expiration  of  twelve  clear  days 
from  such  day  of  hearing."  That  rule  being  only  a  directory 
rule  of  practice,  does  not  interfere  with  the  discretion  of  the 
Judge,  as  has  been  held  in  the  case  of  Carter  v.  Smith,  24 
L.  J.  Q.  B.  141.  It  was  there  decided  that,  notwithstanding 
the  omission  to  give  seven  days'  notice  of  the  intended 
application  for  a  new  trial,  as  required  by  that  rule,  the  Judge 
had  a  discretionary  power  to  grant  a  new  trial.  This  is  like 
this  court  dispensing  with  the  rule  that  a  motion  for  a  new 
trial  must  be  made  withhi  four  days.  Can  a  Judffe  alter  his 
mind  at  the  same  court  ?  If  he  can,  can  he  not  do  so  after- 
wards ?  Is  it  to  be  said  that  he  is  to  be  taken  to  be  infallible  ? 
He  is  under  great  difficulties,  both  from  the  press  of  business 
and  the  absence  of  a  bar  to  call  his  attention  to  the  authorities, 
and  it  is  reasonable  that  he  should  be  allowed  to  say  he  was 
mistaken :  (Jomm  v.  Jones,  5  Dowl.  and  Lownd.  696,  was 
also  cited.) 

BuleSy  Seijt.  contra. — A  statutory  power  is  required  to 
enable  an  inferior  court  to  grant  a  new  trial.  Here,  the 
application  having  been  once  refused,  it  was  resjudicatrt. 
The  same  party  comes  a  second  time  upon  the  same  grounds. 
The  statutory  power  was  gone,  and  the  Judffe  was  functus 
officio.  I  may  ask,  can  a  Judge  alter  his  judgment  after  ten 
Tears?  Can  his  successor  alter  it?  Could  he  again  alter 
nis  mind  back  to  his  original  judgment  7  Carter  v.  Smith  is 
quite  a  different  case  from  this.  The  Judge  doubtless  must 
be  allowed  a  discretion  in  some  particulars,  but  not  such  an 
extensive  discretion  as  this.  Whore  the  Judge  is  to  have  the 
power  of  altering  his  decision  the  power  is  expressly  given, 
aa  m  rec.  100.  Is  the  Judge  bound  to  hear  the  application 
again? 

Hayes  in  reply. — The  Judge  is  clearly  not  bound  to  hear  it 
over  again.  He  might  say,  <<  I  have  decided,  and  I  will  not 
dispense  with  the  ordinary  rule  of  practice."  He  might  dis- 
pense with  it  if  he  Hked. 

Jsavis,  C.J. — I  confess  I  thought  the  court  had  determined 
this  question  when  the  case  was  first  brought  to  the  notice  of 
the  court.  My  brothers  Maule  and  Creswell  were  of  opinion 
that  this,  being  a  statutable  power,  the  Ju  Ige,  having  refused 
the  application  at  the  first  court,  was  functus  officio.  I  am 
of  that  opinion.  In  some  cases  there  may  be  a  new  trial. 
Well,  application  is  made  for  a  new  trial.  It  is  refused,  and 
the  damages  and  costs  are  paid.  The  thing  is  at  an  end :  it 
is  out  of  court  and  gone.  I  apprehend  the  jurisdiction  of  the 
Judge  is  exhausted,  and  he  has  no  right  to  revise  his  judg- 
ment, and  the  present  plaintifi'is  entitled  to  prohibit  him. 

y.  Williams,  J. — 1  have  arrried  at  the  same  conclusion, 
not  without  difficulty.  The  Judge  has  power  to  grant  a  new 
trial  after  execution  as  before.  The  difficulty  which  occurred 
to  me  is,  whether  the  exercise  of  that  power  is  not  a  mere 
matter  of  practice,  and  whether  we  ought  not  to  assume  that 
that  would  be  done  properly.  My  brotkers  Maule  and  Cres- 
well having  entertaineu  a  different  opinion,  and  the  rest  of 
the  court  agreeing  with  them,  I  have  acceded  to  theii  view. 
'  CaowDsm,  J. — ^I  am  of  opinion  that  this  matter  was  wholly 
decided  upon  the  first  apphcation.  It  is  a  matter  of  import- 
ance that  we  should  know  when  a  cause  is  at  at  end.  A 
discretion  is  doubtless  to  be  allowed  to  the  Judge ;  and  Carter 
V.  Smilh  is  au  authority  for  that.  But  it  is  not  an  authority 
for  such  an  extensive  discretion  as  that  the  Judge  may 


always  grant  a  new  trial.    That  would  be  a  very  dangerous 

thing. 

WiLLRs,  J. — The  object  of  having  a  court  of  justice  is,  that 
all  !itinration  should  be  determined,  and  that  finally.  It  is  a 
long  time  sincv  a  reason  w,is  given  why  judgme'ts  should  be 
con  bide  reil  final,  and  not  opened  up  again,  ne  lites  sint  tmnior* 
tales  dum  litanies  mortales.  A  court  of  justice  roust  be 
suited  to  the  lives  of  the  persons  concerned.  Life  is  not  long 
enough  for  opening  up  again  matters  that  are  already  res 
judicata.  Then,  when  the  Legislature  gave  this  power  to 
the  Judges  of  Co.  Courts,  it  must  be  taken  to  have  intended 
that  Ihojse  courts  should  have  those  accidents  which  belong 
to  other  courts.  The  judgment,  therefore,  of  those  courts  » 
to  be  final,  except  where  the  power  of  granting  a  new  trial 
is  given.  That  power  is  to  be  exercised  with  reference  to 
recognised  principles.  The  judgment,  therefore,  is  to  be 
final,  unless  it  comes  within  the  power  given  ;  and  therefore, 
when  the  Judge  has  determined  that  there  shall  not  be  a  new 
trial,  then  the  judgment  must  stand  final. 

Judgment  for  the  plaintiff. 
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QUCCM's  COUNCIL. 
OUVER  MOWaT,  of  Osgnode  Hal),  EMiuire.  BarrUter^wUw,  to  b«  a 
Queen's  CoiUMel  in  Upper  Canada. —[Gazei led  5lh  January,  1896.] 

NOTARIES  PUBLIC  IN  U.C. 
JOHN  LEYS,  of  Toromo,  E«juir«,  Attorney .aULaw,  and  JOSHUA  ADAM8, 
the  young rr,  of  Port  Sarnia,   Eaqaire,   Attoniey-ai^LAw,  to  be  Nolariet 
Public  ui  Un)H>r  Canada.— [Gazetted  I2lh  January,  ISSS.  1 
ARTHUR  JOHNSON  KINGSTON,  <if  Hayfield,  Oenilenian,  to  be  a  Notary 
Public  iu  Upper  Canada.— [Gazetted  iSih  Jauimry,  1806.] 

ASSOCIATE   CORONERS. 
MORGAN  HAMILTON,  Esquira,  M.D.,  to  be  an  AMocJate  Oonmerforlhs 

United  Counties  of  Hurou  and  Bruce. 

ELI  AS  VERNON,  Eaquire,  M.D.,  to  be  an  AMociate  Coroner  for  the  Coantr 

of  Ontario, 

JOHN  STEWART.  Eaquire,  Surgeon,  to  be  an  AaMcinte  Coroner  for  the 
Ciiy  of  Kingston  and  the  United  Counties  of  Frontenac,  Lennox  and  Addinjrtou. 

BENJAMIN  SEYMOUR  WILSON,  Esquire,  M  Di.  to  be  au  Aa^iSiata 
Coroner  for  the  County  of  Ha«tiiiga.~[Gazetted  iSth  Jannary,  1668.) 
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DIVISION    COURTS. 


OFFICERS    AND    SUITORS. 

Officers; — We  are  not  without  solid  proofs  of 
the  exertions  of  officers  to  promote  the  circulation 
of  this  journal.  If  these  exertions  were  more  gen- 
eral, and  not  as  now,  confined  to  comparatively 
few  officers,  our  means  of  becoming  more  useful 
to  them  would  be  greatly  increased.  In  tendering 
renewed  thanks  to  our  friends,  we  would  mention 
that  a  large  edition  of  this  and  the  January  number 
has  been  struck  off  to  meet  demands  for  new  sub- 
scribers ;  but  as  we  intend  after  this  month  to  shape 
the  edition  in  conformity  with  the  subscription  list, 
we  are  anxious  to  have  the  latter  completed  by 
receiving  the  new  names  as  soon  as  possible. 

Officers  suggesting  subjects  for  examination,  or 
putting  queries  on  points  of  practice,  will  please 
condense  their  communications  as  much  as  possi- 
ble, avoiding  the  introduction  of  all  extraneous 
matter.  Such  communications  are  more  convenient 
when  kept  separate  from  any  letter  sent  at  the  same 
time, — and  this  remark  applies  also  to  Editorial 
matter,  or  cases  sent  for  notice  or  insertion. 

We  direct  particular  attention  to  the  notice  ^^  To 
Readers  and  Correspondents."  Communications 
on  matters  Editorial  should,  as  an  invariable  rule, 
be  addressed  to  ^^  The  Editors  of  the  Law  Journal^ 
Barrie;^^  on  matters  financial,  to  ^^  ThePublishers.^^ 

For  the  future,  answers  to  queries  of  general 
interest  to  officers  will  appear  under  this  head.  We 
have  only  one  this  week  answering  that  description 

ANSWERS  TO  QUERIES. 

We  think  that  the  Clerk  is  '<  authorised  to  charge  a  Fee 
ander  the  8th  item  in  the  tariff  of  the  last  Act,  when  the 
Hearing  on  application  for  new  trial  takes  place  before  the 
Judffe  at  the  County  Town."  The  Judge's  decision ,  wherever 
madey  must  be  communicated  to  ihe  Cleik  (see  Rule  52) 
and  be  by  him  entered  in  the  Procedure  Rook— if  it  i*  for  the 
entering  that  the  charge  is  made,  and  the  Judge's  decision 
is  a  judgment,  and  is  so  designated  in  the  Ru!e. 

ipontinued  from  page  3.) 

Clkbks. — Applications  for  New  Trials. — When 
the  written  application  for  new  trial  is  made  out, 
and  (when  necessary)  verified  by  affidavit,  the  next 
proceeding  is  to  serve  copies  thereof  on  the  opposite 
party.  The  prudent  suitor  will  be  disposed  to  leave 
this  work  to  the  clerk  and  bailiff.  As  the  service 
must  be  proved,  clerks  should  compare  the  originals 
and  copies  with  the  bailiff  who  can  then  take  the 
copies  only  from  the  office,  which  is  the  safer 
practice,  as  all  the  original  papers  must  be  deli- 
vered to  the  clerk  within  fourteen  days  after  the 
day  of  trial.  The  requisites  of  service  are  not  here 
in.  place  for  notice,  but  it  will  be  well  to  caution 


bailiffs  to  make  the  service  in  good  time,  so  that  the 
application  may  be  duly  lodged  within  the  period 
prescribed  by  the  statute.  If  the  opposite  party 
should  not  live  within  the  division,  or  have  any 
agent  or  place  of  business  therein^  the  duty  of 
forwarding  copies  of  the  papers  to  him  rests  wholly 
with  the  clerk,  who  is  required  to  transmit  the 
same  (that  is  a  copy  of  the  application  and  of  every 
affidavit  in  support  thereof)  forthwith  to  the  oppo- 
site party.  It  is  not  stated  by  what  means  the 
clerk  is  "  to  transmit,"  but  we  collect  from  the  rule 
that  it  is  by  mail  (particulars  of  claim  put  in  in 
proper  form  show  the  plaintiff  the  place  of  resi- 
dence) :  the  clerk  should  receive  and  pre-pay  the 
necessary  postage  ;  for  the  47  Rule  provides  that 
postage  shall  be  paid  in  the  first  instance  by  the 
party  in  whose  behalf  the  proceeding  is  required. 

In  sending  the  papers  it  will  be  well  to  adopt  a 
fi;eneral  form  of  letter, — such  as  in  the  subjoined 
form : 


In  the 


Division  Court  for  the  County  of 


Between  A.B.,  PUiatiff, 
and 
C.D.I  Defendant. 

1  do  hereby  give  you  notice  that  the  Defendants  {or  Plaintifft 
as  the  case  may  he)  has  this  d.«y  delivered  to  roe  an 
application,  and  affidavits  (if  any)  f  r  a  new  trial  in  thk 
cause,  and  that  copies  thereof  are  herewith  tr«.nsmitted« 
N.B.  "  You  are  at  liberty  !o  answer  the  same  in  writinff, 
"  or  by  affidavit,  if  facts  stated  by  the  applicant  m  his  affi« 
davit  are  disputed." 

Dated  this day  of ,  185    . 

,  Cttrk. 

To  the  above-named  PlaintifT, 

{or  Defendant,  as  the  case  may  be.) 

When  these  papers  have  been  served  by  the 
bailiff,  or  the  party's  agent,  an  affidavit  thereof 
ought  to  be  made  without  delay,  for  that  is  one  of 
the  documents  which,  according  to  the  Rule,  (No. 
52,)  must  be  delivered  to  the  clerk  within  fourteen 
days.  It  will  be  unnecessary  to  give  a  form  for  this 
affidavit ;  the  form  No.  7  in  the  Rules  will  answer, 
substituting  ^^application  and  affidavits"  for  th« 
words  ^^  summons  and  statement  of  claim"  in  the 
form  No.  27.  In  all  cases  the  clerk  should  endorse 
on  the  application,  Ice,  the  date  when  received 
by  him,  and  sign  it ;  and  if  the  opposite  party 
does  not  live  in  the  division,  a  note  should  be 
added  stating  the  fact — something  in  this  form :— 

These  papers  were  received  bv  me  this     ■  ■   day  of 


185  ,  and  I  transmittea  same  day,  by  mail,  copies 
thereof  to  — — ,  Plaintiff,  (or  Defendant*  as  tkt  caet 
may  6e),  uho  lives  in  ,  without  this  »^*— -— 


and  who  has  not.  so  far  ojr  /  am  informed,  any  agent  or 
anyplace  of  abode  or  busi^ese  Iherzin, 

E.F., 
Cierk  ^—  Division  Court,  County  of  ■ 

Before  transmitting  the  application  and  affidavits 
to  the  Judge,  the  fees  and  necessary  postage  nsay 
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be  demanded  by  the  clerk  of  tlie  applicant.  A 
copy  of  the*  claim  and  other  papers  neces^sary  to  the 
proper  understanding  of  the  case,  is  to  be  sent  at 
the  same  time.  What  are  nccrssan/  papers  miisi 
depend  on  the  circumstances  of  e!K'h  puilirular 
case  and  tlie  i^ronnds  oi  a[)plication,  and  no  i>'('mM'ril 
rule  can  be  laid  down.  All  tlirsr  j)r(){*(  ^'ilinij^ 
should  be  entered  by  the  clerk  in  ihf  Frnccvlnrf 
Book,  in  roijular  order,  viz. :  the  lime  wiicn  upj'»Ii- 
cation  received — when  delivered  to  Hailiii  to  server 
and  when  returned — and  the  mil(*ap(e, — or  when 
transmilted  by  mail  to  a  party  resident  out  of  the 
Division — when  transmitted  to  Jiul^e — when  deci- 
sion received — and  what  the  decision  is — and  when 
communicated  to  the  parties. 

The  Rule  provides  that  the  delivery  of  the  papers 
to  the  clerk  shall  operate  as  a  stay  of  proceed inrr-, 
until  the  Judge's  final  decision  is  communiealcd  : 
th<^  clerk  will  of  oonrse  ob'^erve  this  direction,  and 
if  an  execution  has  been  issued,  will  notify  the 
bailifl  that  the  proceedings  are  so  stayed. 

When  the  Judge's  decision  has  been  received, 
both  plainiiHand  defendant  are  to  be  notified  of  it 
**  by  mail  or  otherwise,"  (it  is  immaterial  by  wli:i' 
means  the  clerk  does  so,  if  he  only  brings  the  fact 
to  their  notice).  It  may  be  obstuved  that  in  cases 
where  the  tirst  trial  is  before  a  jury,  called  by  one 
of  the  parties^  the  clerk  should  summon  a  jury  on 
the  new  trial  ordered.  If  the  Judij^e  has  decided  to 
hear  the  parties  in  the  matter  of  tlie  application, 
the  time  and  place  appointed  for  that  purpose 
should  be  specially  communicated  "  if  the  applica- 
tions be  refused,  or  if  the  party  applying  fail  to 
comply  with  the  terms  imposed  by  the  Judge,  the 
proceedings  in  the  suit  shall  be  continued  as  if  no 
such  application  had  been."  The  terms  imposed 
maybe  tlie  payment  of  the  costs  of  the  former  trial — 
the  giving  securities  to  satisfy  any  judgment, 
finally  obtained — the  payment  into  Court  of  the 
amount  of  debt  and  costs  for  which  verdict  has 
been  rendered,  or  the  like.  The  time,  within  which 
these  terms  are  to  be  compiled  with,  will  be  speci- 
fied in  the  Judge's  order  for  new  trial,  and  should 
the  party  fail  to  comply  with  them  within  the  time  so 
specified,  an  execution  may  issue  on  the  judgment 
as  in  ordinary  cases. 

We  would  again  repeat  that  every  proceeding  in 
this  matter  should  appear  in  the  Procedure  Book. 

Bailiffs.— Besides  the  protection  spoken  of  in 
previous  numbers,  there  is  this  valuable  provision 
m  aid  of  officers  acting  under  D.  C.  Acts,  in  respect 
to  actions  brought  against  them.  "  The  plaintiil 
shall  not  recover  in  any  such  action,  if  tender  ol 
sufficient  amends  shall  have  been  made  before  such 
action  brought ;  or  if  after  action  brought  a  suili- 
cient  sum  of  money  shall  be  paid  into  Cx)urt  by  or 


on  behalf  of  the  defendant,"  (D.  C.  Act,  sec.  107.) 

First  of  the  tender  of  amends:  where  an  officer 
finds  that  he  lias  acted  illegally,  as  by  a  seizure  of 
a  third  parly's  property  (which  of  course  he  should 
.(ivc  up  as  soon  as.  he  discovers  his  error,)  or  the 
like,  he  should  at  once  take  the  precaution  of  ten- 
derini^  to  iho  party  injured  a  sum  of  money  amply 
sullicient  to  make  amends  for  the  trespass  or  wrong 
eouunillcd,  that  the  paity  may  htive  no  excuse  for 
bringing  a  subsecjucnt  actmn  (this  is  the  straight 
forward,  honest  cour>e,  and  tlie  j;olitic  one  too). 

In  making  the  tendt*r.  care  should  be  taken  to 
prod  nee  the  cash,  and  the  otiei  should  be  uncondi- 
tional and  uncjualified,  or  in  all  probability  it  would 
be  held  to  be  no  legal  tender.  It  is  not  always 
easy  to  determine  what  would  be  an  adequate 
sum  to  cc>nipensate  the  party,  but  it  is  better  in  this 
particular  to  be  on  the  safe  side  and  tender  some- 
tliini?  beyond  what  would  make  amends  for  the 
illegal  act,  and  its  consecpaences  to  the  partj  in- 
juTcd.  An  officer  himself  may  have  an  independent 
private  claim,  or  note  or  account  against  the  party, 
and  think  it  will  be  sufficient  to  propose  to  credit 
tile  sum  ofiercd  by  way  of  amends  on  such  claim ; 
or  if  the  note  or  account  is  insuflicient  for  the  pur- 
pose to  tender  a  part  and  the  note  or  account  for 
the  residue  :  but  this  is  not  a  good  tender ;  as  before 
mentioned,  the  amount  must  be  offered  in  cash. 
If  an  action  is  brought  after  tender  made,  the  amount 
ollered  should  be  paid  into  Court  (we  are  now  speak- 
ing of  actions  in  the  D.  C),  and  a  notice  similar  to 
tliat  given  in  the  Dec.  number  should  be  served, 
ins(»riing  specially  "that  before  this  action  was 
Drought,  sufficient  amends  were  tendered  by  him 
to  the  plaintiH'for  the  matter  alleged  against  him 
in  tlie  plaintilf's  claim,  and  that  the  amount  so 
tendered,  viz. :  £  ,  hath  been  paid  to  the  Clerk 
of  this  Court  for  the  plaintifl."  The  defendant  must 
be  prepared  to  prove  at  the  trial  the  fact  of  tender, 
should  the  plaintifl' proceed  with  the  action  ;  unless 
the  plaintiff  is  able  to  prove  a  claim  exceeding  the 
amount  tendered,  he  cannot  recover  in  the  action. 
It  may  be  observed  in  addition,  that  although  a 
party  may  in  the  first  instance  refuse  to  accept  the 
sum  tendered,  yet  if  he  alters  his  mind  at  any  time 
before  action  commenced,  and  states  to  the  officer 
that  he  is  willing  to  accept  in  satisfaction  the  sum 
previously  ofl'ered — and  the  oflicer  does  not  pay 
him,  the  legal  benefit  of  the  previous  tender  is  lost. 

Payment  into  Covrt. — On  this  point  there  is  little 
to  be  said  :  if  an  officer  has  not  tendered  amends, 
and  an  action  is  commenced  against  him,  and  there 
is  no  defence  to  the  same,  he  should  pay  into  Court 
a  sum  sulKcient  to  cover  the  utmost  claim  that -can 
be  proved  against  him,  with  the  costs,  up  to  the 
time  of  such  paymen^,  and  give  notice  similar  to 
that  in  case  of  tender  of  amends',  to  the  plai^tif*, 
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leaving  him  to  proceed  for  any  further  claim  at  his 
peril. 

As  a  practical  suggestion,  we  would  recommend 
officers,  in  claims  alleged  against  them  for  un- 
ascertained damages,  to  lay  the  matter  before  one 
or  two  disinterested  and  respectable  neighbours; 
ask  their  opinion  as  to  the  amount  of  damages 
sustained  and  then  tender,  and  pay  into  Court 
something  more  than  the  amount  they  fix ;  and 
afterwards  call  them,  if  required,  as  witnesses  at 
the  trial. 


Suitors. — Wliat  the  Defendant  shovld  do  between 
the  service  of  SummoJis  and  the  Caurt-Day, 

[Continued.) 

Having  noticed  in  the  last  number  what  should 
be  done  by  defendants  with  a  view  to  save  unne- 
cessary costs,  where  the  claim  against  them  is 
wholly  or  in  part  correct,  we  come  to  Defences. 
Unless  the  defence  be  "statutable"  there  is  no  need 
of  the  defendant's  giving  any  notice  thereof  to  the 
plaintiflf,  for  he  can  appear  and  state  it  by  word  of 
mouth  at  the  hearing.  It  is  beyond  the  scope  of 
these  remarks  to  enter  on  a  dissertation  of  what 
defences  come  within  the  meaning  of  the  term 
"  statutory  defences,"  (as  used  in  the  D.  C.  Act, 
sec.  43.)  The  ordinary  defence  of  this  description 
are  set-off  n^nd  the  Statute  of  Limitation  (i.e.  where 
a  debt  or  claim  is  "  outlawed.")  And  as  a  general 
rule,  every  defence  on  the  ground  that  the  contract 
or  claim  is  voidable  by  any  particular  Act  of  Par- 
liament, is  a  "statutory  defence,"  and  notice 
thereof  in  writing  must  be  given. 

The  object  of  such  notice  is  to  prevent  the  plaintiff 
being  surprised  by  the  defence  set  up,  and  to  give 
him  a  chance  to  obtain  proof  (if  able)  to  resist  it; 
which  is  but  reasonable  and  just. 

Whenever  a  written  notice  of  defence  is  neces- 
sary under  the  statute,  it  should  be  served  as  soon 
as  possible  after  the  defendant  receives  the  sum- 
mons ;  the  time  and  mode  of  service  is  prescribed 
by  the  statute  as  follows  : — notice  thereof  in  writing 
shall  be  delivered  to  the  plaintiff,  or  left  at  his 
usual  place  of  abode,  if  within  the  division  :  or,  if 
living  without  the  division,  to  the  Clerk  of  the  Court, 
at  least  six  days  before  the  trial  or  hearing.  Short, 
suitable  forms  of  notice  are  provided  in  "the  Rules," 
and  these,  and  other  forms  in  general  use,  the  Clerk 
will  always  have  on  hand. 

The  Notice  is  headed  in  the  same  way  as  the 
notice  mentioned  in  the  last  number,  and  shortly 
states  that  "  the  defendant  will  set  off  the  following 
•kriiD,  OD  the  trifd,  viz. :"  <ltc.,  or  that  the  defendant 
Intends  to  ^ve  in  evidence  and  insist  on  "  the  fol* 
loWiiig  groond  of  defence,  y'lz. :  that  the  claim  he 
has  been  sonmidned  for  is  barred  by  the  Statute  of 


Limitations  {or  as  the  case  may  be)y  and  such 
notice  is  to  be  signed  by  the  defendant.  One  of 
the  statutory  defences,  that  of  set-off,  requires  a 
more  particular  and  special  notice  :  it  is  in  effect  a 
cross  action,  and  as  we  have  filled  our  allotted 
s))ace,  observations  on  it  must  be  deferred  to  the 
next  number. 

(to  be  CONTINCED.) 


ON  THE  DUTIES  OF  MAGISTRATES. 


SKETCHES  BV  A  J.  P. 

(Continued  from  page  6.) 


THE    WARRANT   TO    APPREHEND. 

Where  default  is  made  in  appearing  to  a 
summons,  and  it  is  deemed  advisable,  instead  of 
proceeding  ex-parte  to  bring  up  the  defendant,  as 
would  be  the  proper  proceeding  where  he  is  likely 
to  abscond,  the  course  is  for  the  magistrate  to 
satisfy  himself,  by  the  oath  of  the  constable  or 
other  party  who  served  the  summons  on  tlie  de- 
fendant, that  it  was  duly  served  a  reasonable  time 
before  tl^e  day  named  therein  for  his  appearing, 
and  then  to  issue  the  warrant :  but  it  is  quite  in  the 
option  of  the  magistrate  whether  he  will  issue  his 
warrant,  or  proceed  ex-parte  with  the  hearing  of 
the  ease,  notwithstanding  the  defendant's  absence.  W 

Before  the  passing  of  the  recent  act,  it  was  gen- 
erally considered  that  where  statutes  empowered 
justices  "^r?  cavse  the  offender  to  be  brovght  before 
them^"^  that  this  implied  an  authority  to  use  com- 
pulsory process,  and  empowered  them  to  issue  a 
warrant  or  summons  in  the  first  instance,  according 
to  the  justice's  discretion,  t*^  and  the  like  where  the 
offence  included  a  breach  of  the  peace,  or  was  of 
an  indictable  nature.  W 

The  statutes  relating  to  injuries  to  the  person,—- 
petty  larceny,  and  malicious  injuries  to  property,C*'l 
and  other  modern  penal  statutes,  gave  express 
authority  to  justices  to  issue  a  warrant  in  the  first 
instance,  if  they  deemed  such  a  course  expedient ; 
but  by  the  recent  actf'^  more  extensive  powers  are 
conferred  upon  them  in  cases  of  information  laid 
for  any  offence  piniishable  upon  summary  conviction. 
Sec.  2  enacts  as  follows  : — 

"  The  justice  or  jusli'  es  before  whom  such  informatio'i  shall 
have  been  laid,  raay,  if  he  or  they  shall  think  fit,  upon  oath 
or  affirmation  bei  g  made  befo  e  him  or  them  siibstHiiti  ting 
the  ma'ter  of  snch  i  formation  to  hi^  or  their  Ratif<far1ion» 
instead  of  issuing  such  summons  as  aforesaid,  issue  m  the 
fi«>l  instance  his  or  their  warrant  'or  apprehending  the  person 
aoainst  whom  such  informatiora  shall  fiave  ^een  sohiid,"  &c. 

[o]  16  vie  c.  n«,  tec.  S. 

\fi]  R.  V.  simijoxi,  10  Mod.  2-58,  all ;  Bauc  ▼.  Meibuen,  2  T,\iig.  63;  audS 
Hawk.  c.  13,  sec.  15. 


[tf]  4  ond  6  Vic.  chaps.  2fi,  26,  aud  Stt, 
W  16  Vft.  c.  ITS. 
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And  by  sec.  9  of  the  same  statate,  it  is  further 
enacted : — 

^And  in  every  cnse  where  the  jufitice  or  justices  sha'l 
ifsue  his  or  their  warrant  m  the  firtit  instance,  the  matter  of 
iueh  informal  ion  f  hall  be  substnntiated  by  the  oath  or  af^nn- 
ation  of  the  informant,  or  by  >ome  witness  or  witne>se8  iu  his 
behalf)  before  any  &uch  warrant  shall  be  issued." 

If  a  warrant  be  issued  without  ai\  information  on 
oath,  according  to  the  statute  first  laid,  the  magis- 
trate issuing  it  is  liable  to  an  action,  even  for  a 
slight  temporary  imprisonment,  if  the  party  were 
apprehended  on  the  warrant  so  improperly  issiied.^^l 
It  may  be  added,  that  under  the  2nd  section  of  the 
Magistrate's  Protection  Act,[^l  no  action  will  lie  for 
any  act  done  under  a  warrant  to  procure  the  appear- 
ance of  the  party  whic^h  shall  be  followed  by  a 
eonviction  or  order,  in  the  same  matter,  until  alter 
iuch  conviction  or  order  shall  be  quashed,  nor  for 
mnvthing  done  under  a  warrant  which  has  not  been 
followed  by  a  conviction,  or  under  a  warrant  upon 
an  information  for  an  alleged  indictable  offence,  if 
in  such  cases  a  summons  has  been  previously 
served  and  not  obeyed. 

As  to  the  exercise  of  th#  discretionary  power, 
when  possessed  by  justices,  to  is^tue  a  warrant  in 
the  first  instance,  we  refer  to  what  was  said  before 
at  page  103  and  202.  The  issuing  the  warrant 
instead  of  proceeding  by  summons,  should  be  the 
exception  rather  than  the  rule,  unless,  indeed,  in 
eases  under  the  Petty  Larceny  Act,  which  are  in 
the  nature  of  Felonies :  in  these  cases,  unless  the 
oflfence  be  of  a  very  trifling  description,  or  the  de- 
fendant is  in  that  respectable  station  of  life  which 
would  negative  the  idea  of  thievery^  or  an  intention 
to  abscond,  a  warrant  would  be  the  appropriate 

£»rocess.  It  is  again  urged  that  in  every  case, 
efore  a  man  is  deprived  of  his  liberty y  an  oath  of 
his  having  committed  an  offence  ought  to  be  made  : 
that  is  but  reasonable  and  just,  and  magistrates 
cannot  be  too  strongly  impressed  with  this  view. 


ON  THE  DUTIES  OF  OORONER8. 

(coxniiTnto  noK  vol  1,  rros  334.) 

III. ^APPSARANCES  TO  B£  NOTED  IN  RELATION  TO 

THE  BODY. 


It  is  desirable  that  every  circumstance  connected 
with  the  death  of  the  party  should  be  fully  made 
known  at  the  Inquest,  anJ  yet  through  inattention 
on  the  part  of  witnesses  it  frequently  happens  that 
very  imperfect  evidence  is  submitted  to  the  Jury. 
Too  much  importance  cannot  be  attached  to  the 
minute  and  careful  examination  of  the  body,  and 
its  lelation  to  anmrnnding  objects ;  we  take,  there- 
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fore,  from  a  late  work  on  **  Medical  Jurisprudence'* 
the  subjoined  excellent  sucfgostions  for  the  guidance 
of  witnesses  and  medical  men.  From  the  nature 
of  his  professional  duties  the  medical  man  has 
many  opportunities  of  fuithering  the  ends  of  jus- 
tice. "  Whenever,  then,  he  is  called  to  witness  the 
dying  or  the  dead,  under  circumstances  of  suspi« 
cion,  he  should  be  alive  to  all  that  is  passing  around 
him,  that  no  object,  however  trifling,  which  may 
possibly  throw  light  on  the  cause  of  death,  may 
be  overlooked."  In  all  cases  the  position  of  the 
body,  its  appearance  and  the  objects  which  sur- 
round it,  should  be  accurately  noticed,  but  in  the 
post  mnrfrm  examination  the  skill  and  learning  of 
ibe  Medical  Practitioner  are  relied  upon  to  detect 
the  hidden  traces  of  violence.  The  subject  admits 
of  two  divisions :  1st,  the  relation  of  the  body  to 
surrounding  objects ;  and,  2ndly,  the  post  mortem 
inspection  lor  legal  purposes. 

1. — RELATION  or  THE  BODY  TO  StTBIlOITNOINO  OBJXCTS. 

The  place  in  which  the  Body  i$  Jound, — ^This  is  the  firrt 
thin^  which  will  attract  attention ;  and  the  first  caution  with 
reaard  to  it  is,  not  to  conclude  too  hastily,  that  a  spot  in  which 
the  body  is  discovered  is  that  in  which  death  actuall;jr  took 
place.  A  case  enforcingr  this  caution,  and  strongly  reraindijig 
us  of  the  story  of  the  Hunchback  in  the  Arabian  Night8« 
o<^curred  about  forty  years  since  at  Liverpool.  A  body  was 
found  in  an  upright  position,  supported  by  railings  which 
fenced  a  shipwright's  yard.  On  examination,  it  was  proved 
that  the  deceased  had  been  killed  by  a  fracture  of  the  skull 
ihflicted  by  some  blunt  instrument.  A  reward  was  oilered : 
every  eflort  was  made  to  discover  the  muiderer,  and  several 
pailies  were  taken  up  on  suspicion,  but  acquitted  from  want 
(if  evidence.  Forty  years  afterwards,  an  o  d  woman,  on  her 
death- bed,  made  the  following  confession  :  she  was  standing 
at  >he  door  of  her  house,  and  the  deceased,  passing  by  in  a 
state  of  i*  toxicHtion,  caught  hold  of  her.  Slie  ran  inio  the 
front  parlor,  and  he  with  her ;  she  called  out,  and  her  bot- 
baiid.  \K  ho  was  a  pilot,  happening  to  come  iu  at  the  moment, 
took  up  the  poker  and  killed  the  deceased  at  one  blow.  He 
and  his  wile,  terrified  at  what  had  happened,  began  to  think 
how  the  body  nhould  l^e  disposed  of,  when  the  wife  hit  upon 
the  plan  of  taking  the  body  out,  between  12  and  1  at  night, 
bein^  verv  daric.  and  leaiing  it  against  the  railings,  where  it 
was  found  by  the  watchman.  The  corpse  was  carried  by 
her  husband  a  distance  of  200  or  300  yards  from  his  fiouse.(a) 

The poBition^of  the  body. — We  must  endeavor  to  ascertam 
whether  this  position  corresponds  with  the  supposed  or  ascer- 
tained cause  f  if  death.  In  tiie  case  just  quoted,  the  mere  iaet 
of  a  ma  >  killed  1  y  a  blow  on  the  head  being  locnd  in  an 
upiight  position,  would  have  led  to  the  inference  that  the  body 
had  been  placed  in  that  position  after  death.  It  is  not  un- 
common for  a  murderer,  after  having  dispatched  his  «ictini, 
to  dispose  of  the  body  in  such  a  way  as  to  make  it  appear 
that  the  deceased  died  by  his  own  hard.  Thus  persons  who 
have  been  poisoned,  have  been  suspended  by  tne  neck,  or 
thrown  into  the  water.  Sir  Edmundouiy  Godfrey  was  found 
lying  in  a  ditch  with  a  distinct  maik  about  his  neck«  which 
was  dislucated,  and  with  his  own  sword  passed  thipugh  his 
body ;  and  there  is  little  reason  to  doubt  that  he  was  fitat 
strangled ;  tha?  the  wound  was  inflicted  after  his  death,  and 
that  the  body  was  so  disposed  of  as  to  lead  ti»  the  belief  thalKa 
had  committed  suicide.(6)  It  may  happen,  in  cafes  of  ibis 
kind,  that  something  has  been  omitted  by  the  crinunal  in  .the 

<•)  Stouf  Bewtpspcr,  Mof .  SO,  ISML 
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trrangement  of  the  body  itself,  or  of  the  surrounding;  objects, ! 
which  may  enable  an  iiitellisrent  wllnRs-'  to  de'eot  the  fnud 
that  has  been  commit  ed.     In  fa«e»  of  death   bv  hansrini;*  j 
considerab'e  importance  may  attach  tu  the  posture  of  the  . 
body.  I 

Examinatirm  of  the  npof  on  which  the  body  is  found. — It ! 
is  often  hisrh  y  important  to  examine  carefu'lv  tno  siiot  oi  | 
which  a  body  'ies.  A  wuund  or  b  uisc  has  been  inflirted, 
a»'d  there  is  reason  to  rejrard  the  injnry  as  the  cause  of  «Iealh. 
The  questio  •  natura'ly  arises : — Minrht  not  the  wound  or  bruise 
havebeen  caiKed*by  a  fall  on  some  bo<ly  pioj^'cting  from  V.\e 
spot  on  which  ihe4>ody  was  fou  d  ?  Thus,  in  the  case  of  a 
man  who  wns  found  lym^  in  a  field  with  a  severe  bruise  ou 
the  head,  the  question  was  put : — Might  not  the  deceased 
have  fallen  on  a  stone,  or  on  a  fracrment  of  wood?  The 
answer  was  easy :  the  field  had  been  searched,  and  no  such 
object  could  be  found  near  the  spot  on  which  the  butly  Jay. 
In  anoth^*r  ext  em -ly  interesting  case,  an  intelligent  medical 
witness  found  a  small  wound  in  the  head,  which  had  passed 
through  the  integuments  and  bones  to  the  brain ;  and  he 
Btated  that  it  must  have  been  caused  either  by  a  fall  on  a 
sharp  object,  such  as  a  nail  fixed  in  the  floor,  or  by  some 
pointed  weapon.  The  floor  wa.s  examined,  but  no  such 
object  was  to  be  found.  Il  followed,  therefore,  that  the  wound 
haci  been  inflicted  by  some  small  pointed  instrument.  The 
murderer  confessed  that  he  had  struck  his  victim  with  the 
point  of  a  pair  of  snuffers.  There  are  many  occasions  on 
which  this  close  •orrespoudence  of  wounds  or  bruises  found 
on  a  dead  body  with  the  objects  immediately  suiroumling  it, 
forma  a  most  important  item  in  he  evidence  by  which  the 
cause  of  death  is  determined.  Thu«,  in  the  case  of  the  Prince 
de  Cond^f  who  was  found  suspended  by  the  neck  m  his  bed- 
room, certain  abrasions  found  on  the  lefts  and  one  of  the 
shoulders  corresponded  closely  with  the  position  of  surround- 
ing objects :  those  on  the  legs  with  a  he^vy  chair  pla<  ed 
close  to  the  body,  a:.d  th«it  on  th^  shoulder  to  a  projecting 
part  of  the  window  to  which  he  was  suspended.  This  case 
created  a  great  deal  of  discussion,  and  m«iny  persons  were 
pf  opi  ion  that  th<^  Prince  h  <d  been  murdered  and  afterwards 
suspended.  The  coriespondence  of  the  bruises  with  the 
position  of  the  chair  anil  window  harmonized  much  better 
with  the  struggles  of  a  man  suspended  during  life  than  ^ritli 
#ny  other  cause  to  which  ihe^  cou  d  be  attribui^d,  and  gave 
•tioug  confirmation  to  the  opinion  of  those  who  attributed  ihe 
death  to  suicide. 

7^  Boil  or  surface  on  which  the  body  lien.— The  soil  or 
surface  on  which  the  txxly  lies  may  ftirnish  important  indica- 
tions. It  rarely  happens  that  m  struggle  takes  place  without 
leaving  on  the  spot  itself  some  traces  whii  h  may  be  com- 
pared with  the  clothes  of  the  suspected  munlerer  or  of  his 
victim.  Stains  of  blood  upon  the  clothes,  for  instance,  or 
impressions  of  th*'  foo;  on  the  soili  have  led  to  detection.  An 
interesting  example  of  this  latter  kind  is  given  by  Sir  Walter 
Scott.  The  murderer  was  discovered  by  the  print  of  his  loot 
which  he  left  *»n  the  c!ay  floor  of  the  cottage  in  the  death 
strunle.  The  measu  e  of  the  foot,  the  tread,  and  the  mo  le 
in  wiuch  the  sole  of  one  of  the  shoe.n  had  been  patched,  cor- 
responded most  close. y  with  the  footmark ;  and  this  was  the 
firnt  link  in  the  chain  of  evidence  which  led  to  the  conviction 
of  the  murderer,  (c) 


of  »ur rounding  obfecU. — Having  examined  the 
■pot  on  which  the  body  lies,  attention  should  next  be  directed 
lo  the  position  of  the  objects  that  surr  lund  it.  Oftentimes  the 
instniment  of  death  is  found  yiug  near  the  bod\,  and  as.  in 
oerlain  ease->  its  relation  to  ihe  corpse  may  fu  uish  important 
.evidence,  it  should  always  be  carefully  noted.  In  cases  of 
"  'eospei  ted'^isoning,  every  vessel  in  which  foo  I  has  recently' 
been  prepared  and  administered  should  be  •  arefully  ex&miu  d, 
and  m  o<mteittk  reserved  for  analysis.    The  same  observation 

^^.I^M.^^— —i— 1.— ^M— ^— ^— — ^1      I  ■  '       ■ 
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applies  to  suspicious  liqu  ds  or  powders  which  may  be  found 
in  the  apartment. 

77ie  bearing  and  rondvrt  of  the  parties  in  aitendance^ — 
The  benrin!!  :>n(l  con<lnc^  of  tne  parties  in  attendance  should 
no!  he  overlookeil.  Crime  is  rarely  self- possessed,  and,  when 
most  on  hi*?  priiard,  the  culprit  is  apt  to  b-  tray  himself  bv  an 
excess  of  cnution.  The  metlical  man,  therefore,  should  be 
alive  to  all  that  is  taking  place  around  him. 

The  Clothes, — Havinff  note<l  the  position  of  the  body  the 
spot  on  which  it  lies,  the  objects  by  which,  it  is  surrounded^ 
and  the  persons  who  are  in  attendance,  the  medical  man  now 
proceeds  to  a  more  close  inspection  of  the  body  itself.  He 
examines  the  oh  thes ;  ihu'y  mav  be  covered  with  mud,  or 
corroded  by  an  acid,  or  stained  by  blood,  or  by  some  animal 
secietion  ;  or  they  may  be  torn  :<s  it  during  a  struggle,  or  out 
by  a  "harp  instrument.  The  position  of  the  st'iin  and  direction 
of  the  rents  or  cuts  must  be  carefully  noted.  The  indications 
to  be  derived  from  an  observation  of  these  things  must  vary 
with  each  case ;  but  it  is  easy  to  understand  how  they  may 
pruve  important. 

If  the  clothes  have  been  cut,  we  must  examine  them  to  wo 
wheiier  the  size,  shape,  and  direction  of  the  cuts,  coincide 
in  the  several  garments,  and  whether  they  correspond  with 
any  wounds  that  may  be  found  on  the  body  itself;  for  it 
sometimes  happens  twtt  a  murderer  tdesto  conceal  his  crime, 
by  cuttmg  the  clothes  after  he  has  wounded  the  body,  and 
the  wounds  and  incisions  do  uot  coincide. 

Crimes  have  often  been  discovered  in  consequence  of  the 
close  correspondence  of  things  found  in  the  possession  of  the 
accused,  witlMiiing'^  used  in  the  perpetration  of  the  crimes 
themselves. 

These  are  some  of  the  points  to  be  attended  io ;  but  neither 
examples  nor  rul'S  can  do  more  than  suggest  the  sort  of 
enquiries  which  we  should  be  prepared  to  make ;  each  man's 
own  judgment  and  forer^ight  must  prompt  the  particu  ar  points 
to  be  observed  in  individual  instances.  One  geneial  ^ruje, 
indeed,  may  be  laid  down.  The  medical  man  should  never 
content  himseli  with  the  me*e  passive  exercise  of  his  senses 
or  judgment.  It  is  not  enough  to  see  t  e  objects  which 
actually  present  themselves  to  the  eye :  he  must  Jqok  forsoch 
as  are  not  obvious  at  t  e  first  glance.  To  the  correctness  of 
a  good  observer  he  must  add  the  intelligence  and  invention 
of  au  experimeuter.  He  must  beware  of  a  hasty  decision, 
and  remember  that  the  apparent  cause  of  death  is  not  always 
the  real  cue.  A  man  may  die  a  natural  death,  in  a  situation 
or  uuder  circumstaU'-es  which  may  cause  suspicion  to  fall 
upon  the  innocent ;  the  murderer  may  p  ace  his  vie  im  in  a 
situation  whi  h  may  atta«h  guilt  to  an  innocent  party,  or  lead 
to  the  belief  that  toe  deceased  died  bv  his  own  hand.  To 
g.:aid  against  all  such  sour  es  of  error,  the  medical  man  must 
tirm  i.imself  with  caution,  an  i  even  with  scepticism ;  without 
ihe  first  of  these,  at  least,  he  may  bo'h  endanger  his  own 
reputation  and  the  lives  of  his  fellow-csreatures.  The  service 
which  an  iutellig  nt  medical  witness  may  have  it  in  his 
power  to  reuder  to  the  cause  of  justice,  cannot  be  better 
il'ust  ated  tha  i  by  the  following  •ase,  for  which  the  author 
18  iudebie<i  to  his  fiiend  Dr.  James  JReia.  It  is  given  as 
ue  «rty  as  possible  in  his  own  words : — '*  I  was  sent  for  one 
day  to  a  man  and  his  wife,  whom  I  found  lyi  g  in  the  same 
ixx)  n  with  their  thioats  cut.  The  woman  lay  on  the  floor 
with  her  right  arm  extended  uuiiei  ttie  bed  and  a  razor  close 
to  her  right  ham  I.  Her  tliro.it  was  deepiy  cut  from  ear  to 
ear,  aud  she  lay  iu  a  comp  ete  pool  of  biood.  The  husband, 
who  watf  iu  beif,  had  received  a  wonud  in  the  throat,  which 
had  merely  divided  the  trachea  without  wounding  any  im* 
portant  blood-vessel,  and  without  causing  any  great  loss  of 
biood.  When  questioned,  he  gave  the  folio wmg  accoQilt  >- 
In  the  middle  of  the  night  he  was  roased  from  sleep -by 
receiving  a  wound  in  the  throat  from  the  hand  of  his  wifs. 
The  shock,  the  woutid,  and  the  loss  of  blood  together,  had 


M 


LAW    JOURNAL. 


[FuRtTAart 


prevented  him  from  making  any  resistance  or  givinfj  any 
alarm. — My  suspicions  were  aroiispcK  partly  by  the  man's 
manner*  and  par'ly  bv  obsorvinir  the  water  in  a  basin  stand  in i^ 
in  the  room  Rli2:bt'y  tinired  with  blood.  In  endeavouring  to 
find  some  confirmation  of  my  sii«4pi<Monsathouirht  struck  me. 
I  turned  up  the  bed  rfotfies,  anU  found  the  sole  of  the  foot 
covered  with  dried  blood.  I  stated  this  fact  to  the  jury  at  the 
coroner's  inqi.est :  a  verdict  of  guilty  was  immediately  re- 
turned, but  the  man  died  almost  at  tlie  moment  that  the 
MCDtence  was  passed." 

A  more  instructive  case  than  this  could  scarcely  have  been 
nelected. 

2. — EXAMINATION  OF  THE   BODY — POST-MORTEM  INSPECTION. 

Should  the  body  be  that  of  some  person  unknown,  we  must 
note  all  those  circumstances  which  may  load  to  its  identifica- 
tjoji — ^tho  sex  and  probable  a^o,  the  stature,  the  decrree  of 
corpulence,  the  colour  of  the  hair  and  eyes,  and  any  peculiar 
marks  which  may  exist  on  the  surface  of  the  Ixxly.  Those 
appearances  which  serve  to  denote  how  long  the  party  has 
been  dead,  viz. :  the  presence  or  al'sence  of  animal  heat,  of 
cadaveric  rigidity,  and  of  putrefaction,  and  the  extent  to 
which  the  latter  change  has  gone  must  then  be  obsfrve^* 

The  condition  of  the  several  parts  of  the  body  must  now  be 
noted,  and  any  wounds,  contusions,  or  excpiiations  whicli 
may  exist,  must  be  d^-scribed,  and  in  this  description  wc 
must  not  content  ourselves  with  general  phrases,  if  any  certain 
measure  c^n  be  applied.  We  must  then  examine  the  neck, 
back,  and  limbs,  to  ascertain  whether  any  dislocation  or 
fracture  exists,  and  we  must  not  hastily  assume  that  the  bones 
are  not  displaced  or  injured  b»'cause  the  external  parts  of  the 
body  bear  no  traces  of  contusion  or  laceration.  We  sliould 
compress  the  chest  to  asj-ertain  whether  blood,  or  any  lluid 
mixed  with  air  or  gas  escapes  from  the  mouth  or  nostrils. 
The  cavity  of  the  moutl.  should  be  inspected  ;  for  suflocation 
has  been  protluced  by  foreign  bodies  intro<luced  into  it.  The 
anus  should  be  examined,  for  poisons  have  been  introduced 
into  the  body  In  new-born  children  the  orbits,  fontanelles, 
and  nuchoB  should  be  inspected,  in  search  of  minu'e  wounds 
inflicted  by  pointed  instruments.  In  wojnen  the  breas's 
should  be  examined,  especially  beneath  the  deep  fold  which 
Ihey  form  with  the  skin  of  the  chest ;  for  there  is  a  case  on 
record  in  which  a  woman,  found  suspended  by  the  n^ck,  was 
at  first  thought  to  have  died  of  strangulation,  but,  on  closer 
inspection,  a  minute  wound,  inMicted  by  a  pointed  instrument, 
anot  extending  to  the  heart,  was  found  concealed  by  the  left 
breast. 

->  There  is  one  great  rule  to  be  observed  in  conducting  post- 
mortem inspections  for  medico-legal  purposes,  and  that  is  to 
examine  every  cavity  of  the  body.  Even  when  the  cause  of 
death  is  quite  obvious,  it  is  well  to  observe  this  caution  ;  for 
if  any  parts  of  the  body  have  been  left  unexamined,  the 
objection  m  y  be  made  that  the  cause  of  death  might  nave 
been  found  there,  or,  at  any  rate,  that  sonie  disease  may  have 
been  present  which  would  have  given  a  mortal  character  to 
an  injury  not  otherwi.>e  fatal. 

Chaussier  has  given  very  minute  directions  for  performing 
post-mortem  examinations  for  legal  purposes ;  but  such  detail 
IS  <]}iite  unnecessary.  No  one  who  is  aware  of  ihe  important 
object  of  the  inspection  will  be  likely  to  perform  it  in  a  hasty 
or  sloven  y  manner ;  and  piovided  it  be  done  with  care,  the 

Erecise  order  or  mode  in  whioii  the  several  cavities  are  opened 
I  of  littlo  importance.  All  traces  of  injury,  whether  external 
tft  internal,  must,  of  course,  be  very  minutely  and  carefully 
^^^ftriiinod  and  desoribed. 

tJnleta  the  death  be  obviously  the  result  of  external  vio- 
laoce^  the  stdmaoht  with  its  contents,  should  always  be 
•areiuily  removed  for  examination.  Notes  of  the  appearances 
■faaold  always  be  taken  at  the  time,  and  earefuUy  laid  by  for 
future  me,  if  occasion  require.     Where  the  stomach,  uterus, 


or  any  other  organ  show  signs  of  inflamation  or  injury*  they 
shonld  he  preserved  in  alcohol,  to  meet  future  conflicting 
teatimony,  or  remove  doubts. 

(TO  BK  CONTIXCSD.) 
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Richard  Shaw  v.  David  Ormistom. 

Action  brought  uithout   authority   of  plaintiff— Staying 
proceedings — Attorneys  duties  in  taking  instructiona. 

[Pimctice  Oornl.) 

Rule  calling  on  R.  A.,  attorney  on  the  record  for  the  plain- 
tiff, to  show  cause  why  all  further  proceedings  should  not  t)e 
stayed,  and  the  said  R.  A.  bo  ordered  to  pay  all  the  defend- 
ant's costs  in  this  cause,  and  the  costs  of  the  motion,  ou  the 
ground  that  this  action  is  wholly  proceeded  without  the 
authority  of  the  plaintiff. 

Draper.  J. — Nothing  can  be  more  positive  than  the  plain- 
tifl^s  denial  that  he  ever  authorized  or  directed  the  institution 
of  this  suit,  or  that  he  contemplated  becoming  a  plairrtifl'  for 
theallesred  seduction,  by  the  iiefendant,  of  Agnes  McKebbon. 
And  if  the  facts  are  corre<*tly  stated  in  his  afllidavit,  the  action 
could  not  be  maintainable,  for  she  did  not  become  his  servant 
until  many  months  after  she  became  pregnant. 

The  atTidavits,  in  reply,  do  not  meet  this  statement  with 
equal  posit iwness ;  they  rather,  in  some  particulars,  conflrm 
the  plaintitl's  statement,  that  his  motive  in  a<'Compauying 
Anne  McKebbon  lothe  otfice  of  Messrs.  A.  &  B.,  was  rather 
that  she  might  be  advised  what  course  she  might  or  could 
take  under  the  circumstances,  than  that  he  contemplated 
instituting  an  action  to  recover  damages  for  any  injury  he  had 
sustained.  And  there  is  not  a  little  in  the  ufRdavits  to  lead  to 
'he  conclusion  that  Anne  McKebbon  herself,  and  perhaps 
others,  looked  upon  the  suit  as  instituted  for  her  benefit,  and 
were  on  that  account  desirous  it  should  proceed.  And  Wr. 
B.'s  alRdavit  appears  to  me  rather  to  lead  to  the  conclusion 
that  he  inferred  the  plaintifl  wished  this  action  brought 
because  no  other  person  could  sue  for  damages,  than  that  the 
pi aintifl*  desired  any  such  suit  to  be  brought. 

With  regard,  therefore,  to  the  plaintiff's  authorizing  the 
suit,  I  must  say  I  think  the  afRdavits,  carefully  cousideredi 
fully  tend  to  the  opposite  conclusion  ;  and  I  cannot  refrain 
from  quoting  Lord  Tenterden's  language,  given  in  a  note  in 
1  Chit.  General  Practice,  440  :— 

<Mt  too  frequently  occurs  that  upon  a  client's  statement  a 
suit  is  precipitately  commenced  without  first  ascertaining  the 
evidence ;  and  sufficient  enquiry  into  the  details  of  proof  is 
not  made  until  just  before  the  trial,  after  much  exp>ense  has 
been  incurred  :  and  then  it  will  appear  that  for  want  of  ade* 
quate  evidence  the  suit  is  not  sustainable.  This  is  groraly 
absurd  and  culpab'e  negligence."  In  the  present  case  a 
proper  enquiry  into  "the  details  of  proof"  would  have  pre* 
vented  this  action  having  been  instituted,  and  would  Imv^ 
saved  all  this  subsequent  trouble  and  expense. 

As  it  is,  however,  having  arrived  at  the  oonolnsiDii  on  the 
affidavits  that  this  action  was  brought  without  authority  fitim 
the  plhintifi*,  the  case  of  Uubbart  v.  Phillips,  13  M.  Id  W. 
702  18  an  express  authorit v  for  making  this  rul*  abaolata ; 
and  that  case  was  referred  to  and  approved  ia  J  £xoh*  1. 
The  rule,  therefore,  will  be  absolale* 

Wright  V.  Castle,  3  Mer.  12  Per  LA.  th.  If  plaintilk 
denies  and  solicitor  asserts  authority  to  have  been  given*  and 
there  is  nothing  but  assertion  a^nst  assertion,  the  Court 
will  say  that  the  sohritor  ought  fo  have  secured  himself  by 
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having  an  anthority  in  writing,  and  that  not  having  done  so, 
he  must  abide  the  consequence  of  his  nepflect.  Bill  dismissed 
on  applicatio'i  of  plaintitl — solicitor  lo  pay  co^ts. 

Wado  V.  Stanley,  1  Ive  &  Wallc,  674.  A  bill  was  dismissed 
"with  costs  A  person  who  is  made  a  fo-plaimiti  without  his 
authority  or  knowled/re,  is  liable  for  co>t.s  to  the  defendant, 
but  i>  entitled  to  be  inilemniHed  by  the  solicitor. 

Vide  1  Ive  &  Walk.  457,  similar  to  VVrii?ht  t?.  Castle. 

Doe  Davis  v.  Eaton,  3  B.  &  Ad.  785.  The  ejoclment  was 
brought  und'-r  the  authority  of  a  power  of  attDrney  purporlin:: 
to  be  from  the  lessor  of  the  plaintiff,  thnn  abroad.  Nolife  of 
trial  was  given,  and  default  made.  Defendunl's  co^ls 
amounted  to  J£*il5.  Lessor  of  plaintiff  came  back,  disowned 
the  action,  the  power  of  attorney  Jeinj?  a  forgery.  The 
Court,  on  motion  of  lessor  of  plaiutifi,  made  attorney  pay 
defendant's  costs. 

Low  V.  Kellett,  2  Myl.  &  K.  1,  only  decides  that  it  is  not 
indispensable  the  authority  should  be  m  writing. 

See  language  of  Lord  Tenter ien,  in  Owen  r.  Ord,  3  C.  & 
B.  349. 

Doe  Barber  v.  Roe,  3  Dowl.  496. 

Newton  v.  Matthews,  4  Dowl.  237. 

1  Dowl.  632. 

3  Bing.  W.  C.  30L 


CONOLLT   V,   McCaNM. 


Venue — Practice  in  ckanging — Record,  where  passed  on 
change  of  venue —  Waivtr  of  irregularity  by  defendant 
entering  on  defence — Discrepancy  between  rule  ana  motion 
paperih--Co8t8  of  application. 

[Practice  Coim.] 

Richards,  J. — In  Easter  Term,  18  Vic,  Mr.  J.  B.  Read 
obtained  a  rule  callini;  on  the  pUiniiff  to  show  cause  why  the 
Nisi  Prius  record,  and  ail  oubsequent  proceedings  thereto, 
should  not  be  set  aside  for  i  regu  arity,  with  costs,  on  the 
ground  that  the  Nisi  Prius  record  was  not  passed  at  the  prin- 
cipal office  of  the  Court,  at  Toronto ;  or  because  the  said 
record  was  not  passed  by  any  officer  of  the  Court  other  ihan 
the  Deputy  Clerk  of  the  Crown  for  the  County  of  Hastings, 
after  the  venue  in  the  cause  had  been  changecl  from  th^  saiil 
county  to  the  United  Counties  of  Northumberland  and  Durham, 
and  on  grounds  disclosed  on  affidavits  filed.  The  only  afh- 
davit  nied  by  defendant  was  that  of  Mr.  Cockburn,  his 
attorney,  who  stated  that  the  venue  in  the  cause  was  origin- 
ally laid  in  the  County  oi  Hastings ;  that  the  same  was 
changed  by  a  Judges  order  to  the  County  of  Northumberland ; 
that  the  nisi  prius  record  was  entered  for  trial  at  the  last 
asaizes  for  Northum1t)eriand  and  Dudiam;  that  befoie  the 
cause  wastiiei',  an  objection  was  taken  on  tne  part  of  the 
defendant,  that  the  record  had  not  been  passed  by  the  proper 
ofiiuer ;  that  he  trial  was  allowed  to  p  u.-eed  by  the  learned 
Judge,  subject  to  the  said  obje  tion,  which  was  expressly 
zoade  by  him,  Mr.  Cockburn,  who  acted  as  counsel  for  the 
defendant  at  ihe  trial.  That  the  order  to  change  the  venue 
was  transmitted  by  him  (Mr.  C.)  to  his  agent  at  Belleville,  in 
the  County  of  Hastings,  for  service  on  the  plaintiiPs  attorney, 
>nd  there  to  be  file  J  m  tue  office  of  the  Deputy  Clerk  of  the 
Crown,  and  the  venue  changed  thereby  ;  a  d  that  he  verily 
believes  the  oiiginal  venue,  in  the  pl.iintilPs  declaration,  was 
changed  acoorduig  to  said  order,  and  that  said  order  is  tiled 
with  the  proceedious  of  the  cause,  at  Belleville  aforesaid. 

On  the  last  day  of  Term,  Mr  Uagjrty.  Q.C.,  for  plaintifT, 
shows  cause,  and  takes  the  preliminary  objection  that  the 
rule  is  not  according  to  he  motion  papers  hied.  Tiie  latter 
is  to  set  aside  ttie  verdict,  whilst  tlie  ruie  is  to  set  aside  the 
nisi  prius  ceoord,  and  all  subsequent  proceedings.  He  further 
objedSy  iluU  it  dees  not  appear  from  the  affidavits  filed^  that 


the  record  w^s  i.ot  passed  at  the  proper  office  or  by  the  proper 
otTieor.  The  ru'e,  it  is  true,  calls  on  him  to  show  cause  why 
the  roi'Oid  shoultl  not  be  set  aside  on  the  j^round  of  irregularity, 
but  the  atiidavit  itself  does  not  show  where  the  record  was 
passed,  or  by  what  otficer.  Thnt  defendant  went  into  his  full 
iletence,  and  the  jury  have  decided  against  him:  having 
taken  his  chance  be  tore  the  jury,  he  ought  not  now  to  l» 
permitted  to  apply  lo  fet  a'^ide  the  verdict. 

It  does  not  appear,  from  tho  affidavit  filed  by  the  defend- 
ant, that  a  rule  to  chauiye  the  venue  was  ever  taken  out,  or 
that  anythiiiif  more  than  a  jutljres  order  for  that  purpose  w«8 
handed  to  the  otjicer,  on  which  he  changed  the  venue,  in  tho 
declaration  and  a  copy  of  the  order  served  on  piaintifif.  It 
seem8  to  me  that  this  proceeding  was  irrosfular. — See  Chitty's 
Anhbolti,  8lh  edition,  p.  1067,  '&  1  Taylor's  Reports  U.C.  p. 
5i)8.  I  am  inclined  to  think  tho  proper  course,  when  the 
defendant  obtained  a  rule  to  change  tno  venue  on  thecomnjoa 
atii(L.vit,  is  for  him,  in  addition  to  having  the  necessary 
alteration  made,  to  cause  the  papers  to  be  transmitted  to  the 
proper  office.  In  this  case,  however,  the  plaintifT  having  in 
parsing  his  record  altered  the  venue,  or  adopted  the  alteratioa 
after  it  was  made,  having  given  notice  ot  trial  for  the  assizes 
of  the  county  to  which  the  venue  was  to  be  changed,  may  be 
considered  as  having  waived  the  irregularity  referred  to.  In 
Figg  V.  VVeddehan,  11  L.  J.  45,  Patterson,  J.  observes:  It 
is  a  rule  of  practice  always  acted  on,  that  if  a  party  appear  at 
a  trial  acd  make  his  defence,  he  shall  not  be  allowed  after- 
wards to  come  to  tlie  court  and  say  he  had  no  notice  of  trial, 
and  is  therefore  entitled  to  another  trial.  He  ought,  if  he 
means  to  avail  himself  of  such  an  objection,  to  stay  away 
from  the  trial  altogeth»»r,"  •  *  *  I  certainly  intend  to  adhere 
to  the  rule,  that  a  defendant  who  goes  down  to  trial,  and 
takes  his  chance  of  success  there,  is  not  entitled  afterwards  to 
come  to  the  Court  to  set  aside  the  verdict  wtiich  has  been 
found  against  him,  upon  the  ground  that  he  had  no  notice  of 
trial." 

In  ex-parte  Crawshaw  v,  Bailey,  1  Bail  Court  Cases,  66. 
This  was  a  motion  for  a  certiorari  to  bring  up  and  qua^h  an 
inquisition  before  the  Sherifl',  to  assess  the  value  oi  certain 
lands  belonirmg  to  Mr.  Bailey,  which  the  railway  company 
required.  The  parcels  were  described  in  the  notice  to  treat 
as  Nos.  160  &  171  on  the  map  of  the  line  deposited,  and  as 
j'olored  in  certain  colors  thereon.  In  the  piecept  to  the  sheriff 
to  >ummon  the  jury,  the  pare  els  claimed  were  described  as 
Nos.  164, 166,  and  181.  This  discrjpanry  was  maile  a  ground 
of  objection  on  behah  of  Mr.  Bailey,  but  was  overruled.  The 
trial  proceeded :  Mr.  Bailey '8  counsel  does  not  withdraw,  but 
conducted  the  case  as  usual,  and  the  jury  a^ses  ed  the  dam- 
ages.— WioHTMAN,  J.  observed:  Mr.  Bailey  appeared  before 
the  Sherilf,  and  look  his  chance  of  getting  a  verdict  which 
would  suit  him.  •  •  •  He  was  in  the  same  situation  as  a 
defe  idani  who  having  received  no  notice  of  trial,  appears 
a  d  j)iotests,  but  •  everthele-s  goes  o  ;.  If  he  had  got  such  a 
venlict  as  he  liked,  he  would  no  have  applied  to  the  Court, 
and  the  cotnpany  could  not :  he  waived  the  objection  by  pro- 
ceeding, ana  he  cannot  now  complain. 

It  may  be  contended  that  in  cases  wheie  there  were  iiie- 
trularities  in  writs  of  trial,  although  the  defe  dants  have 
appt-ared  at  the  trial,  and  after  making  objections  gone  into 
their  defence,  yet  the  Courts  have  set  aside  the  verdict. 
Many  of  these  objections  have  arisen  like  some  of  the  cases 
referred  to  m  our  own  Courts,  wheie  alterations  or  amend- 
ments of  the  rcord  or  wrrs  of  trial  have  e  n  made  without 
pn»per  authority,  or  not  In  due  ibrm.  1 1  ink,  however,  the 
luc  ination  of  the  <  ourts  now  is  lo  overrue  these  objections 
(wiiere  tiiey  are  consitlcjied  as  irregularities)  in  tho^e  cases 
whe  e  the  «iefeudauts  have  appeared,  and  iiad  lue  lull  bentiit 
of  their  deieiice. 

In  the  case  belore  us,  the  defendant  appears  to  have  gone 
fully  into  his  defence,  and  the  ji!iry  found  against  him^  we 
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are  to  presumey  rightly  I  think,  the  objection  he  urnres  to  the 
passing  of  the  recor  I  an  irregularity,  and  on.e  which  he  oucrht 
not  to  complain  of.  The  papers  re  nained  in  the  ofRoe  of  the 
Deputy  Clerk  of  the  Crown  ami  Pie  is,  at  Belleville:  if  the 
defemfant  had  c.au:<ed  the;n  to  ba  trans  nittt'Al  to  the  pr  <per 
oflficei  as  I  ihink  would  be  l\v:  proper  c  )urso  to  pursue*  on  a 
chan<^e  of  venue,  the  irregularity  he  ooinp  ain.d  of  woali  not 
hare  taken  place. 

With  the  papers  renfininini^  at  Belleville,  the  Record  could 
not  have  bean  parsed  in  anv  ofie  ofije  for  w.mt  of  tiera. 
The  DepQiy  Clerk  of  the  Crown  there  certainly  has  pow^r  to 
pa«8  Records ;  and  whilst  the  papers  remained  in  his  custody 
ne  was  the  only  pers  >n  who  '-ould  pass  the  record.  I  th  re- 
fore  come  to  the  c  inclusion  that  the  p  oceedin^  complained  of 
itf  an  iregdaity.  Ttia  d^jfenla'it  ni  nsalf  appears  to  hive 
been  guilt\  of  an  irreo^ularity  in  reference  to  the  rhaui^e  of 
▼enua  ;  and  havin;2[  appeared  at  ttie  trial  and  entered  into  a 
full  defence,  I  thiiac  he  must  bo  consi  lereil  as  tiavinsf  waived 
his  right  now  to  come  in  and  take  the  objection  urged. 

Had  the  plaintiff  given  notice,  and  taken  his  record  down 
for  trial  at  the  assizes  for  the  County  of  Hastings,  I  ihink  his 
proceedings  would  have  been  regu'ar :  an<l  liaving  so  far  re- 
cogoixed  the  change  of  venue  as  to  take  his  case  down  for 
trial  at  the  assizes  for  Northumberland  and  Durham,  I  think 
passing  his  record  whh  the  Deputy  Clerk  of  the  Crown  for 
Hastings  wa**  irreguhir ;  and  as  that  induced  the  defendant's 
motion,  I  think  in  discharging  this  rule  I  should  do  so  without 
costs. 

Rule  discharged  without  costs. 


MaMOARKT  RuNNINOy   AOMIXISTaATRXX,  &C.|     O.   JoHN  KlOD. 

O.P. 

Cosfs-— Cerft/SoUc  for— Query  if  titU  to  lands  in  question. 

[la  Chamb«n.] 

Trespass — 2  Counts. 

Declaration. 

\tX — ^For  seizing  goods  in  lifetime  of  intestate^  and  detaining 


5tod — Similar,  alleging  a  conversion. 

Pleas : 

1st — Not  guilty  to  the  whole. 

Sod  to  1st  count;  3rd  to2iid. — Special  justification,  allHsing 
that  the  intestate  occupied  and  enjoyed  a  %rm  of  defendant, 
being  front  part  of  17  iii  7th  con.,  Laiidsdowne.  as  tenant  ot 
detendaot  under  a  demise  thereof,  under  yearly  rent  of  £1 
10s.,  payable  Feb.  1st  in  each  year. 

On  February  1st,  1852,  £1  lO.s.  was  dun  for  r^nt.  Defendant 
distrained  goods,  then  being  subject  to  r  ch  distress  as  and 
for  distress  for  said  rent,  and  sj  justifi'S  the  detention  under 
first  count  till  rent  paid.     And  so  as  to  the  2nd. 

Rep]i(*ation. 

To  Ist  plea— iStini/t7er. 

To  2nd  and  3rd. — ^Taat  said  intestate  did  not  before  said 
time  when,  &c.,  hold,  occupy  or  enjoy  s  dd  clase,  in  which, 
Ieo.,  as  tenant  thereof  to  ilefen.iant,  under  supposed  demise 
in  said  pleas  mentioned,  modo  etfonnd,  &c.  Concluding  to 
the  contrary. 

At  trial,  alleged  trespass  was  proved,  and  a  demise ;  but 
▼arying  from  the  plea  in  the  description  of  the  close — being 
the  rear  instead  ot  the  front  part  of  ihe  above-mentioned  lot. 
A  verdict  was  gpven  for  plaintiff  tor  £12  10s.  damages.  A 
certificate  for  costs  was  moved  for  and  oppose  ..  The  learned 
Judge  reserved  the  question. 

Freelandf  in  Chambers,  applied  for  certificate,  and  con- 
tended that  the  case  was  a  proper  one  in  which  to  certify. 


and  that  plaintiff  was  at  ail  events  entitled  to  full  costs  on  the 

record. 

Hagerty,  Q.C.,  showed  cause. 

Macauley,  C.J.,  (\P. — I  am  not  disposed  to  certify  for 
costs,  utidei  the  circu  nstances  of  this  case,  as  they  appeared 
ill  evidunc  * ;  nur  am  I  prepared  to  O'der  costs,  as  of  right,  on 
the  'jrnund  that  it  appears  on  the  fsice  of  the  record  that  the 
t'tle  to  land  was  brought  in  question.  I  am  disposed  to  think 
the  plea  and  replication  do  not  necessarily  bring  up  title  to 
land  in  qiiestiuu  ;  but  on  thai  point  I  leave  the  plaintiff  to 
apply  to  full  (  ouit,  if  so  advised. 

13  &  14  Vic.  c.  52  s.  I.  Evtended  ju'i^liction  of  Co.  Court 
to  **  Al  mat  er-H  of  tort  relating  to  pe  sonal  chatte  s.  where  the 
damages  «haii  not  exceed  X3d,  and  where  tiie  title  to  land 
^hali  not  be  brought  in.  question. 

9  &  10  Vic.  c.  95,  s.  53.  in  which  title,  &c.,  shall  be  in 
question ;  2  Y.  &  J.  544,  Wright  v.  Peggn  ;  3  M.  &  W.  283. 
Parnell  v.  Young ;  t6.  458,  Pugh  v.  Robert^ ;  3  C.  B.  243 ;  7 
C.  B.  814 ;  17  Q  B.  440 ;  D.  C.  Act.  13  &  14  Vio.  c.  53,  s.  23 ; 
14  &  15  Vic.  c.  64,  s.  5;  4  W.  IV.  c.  7,  s.  7;  and  1  &  2  Geo. 
IV. 


Cropt  v.  Th£  Town  Council  of  PcTBaioxovoH. 

MiuueipiU  Ccrpontiom, 

Ttic  dftfenduiM,  a  manici^  corpormiioiif  haviiisf  pu*^  a  K^oloiioo  to  sutlioriM 
the  rai»iuf-  and  levelling  or  a  sireet  withiii  iheir  jnrudictioii,  which  wai 
accordiiigly  d(»ii«,  and  plaimiff^t  premises  over>towed  tberrby, 

The  plaintiff  having  l>een  nonsuited  on  the  crnand  that  Ihe  defendants  wera 
authoriied  hy  staiuie  to  do  what  they  had  done,  the  Conrt  set  aside  the  noil* 
suit  and  grant<>d  a  new  trial,  in  order  to  ascertain  whether  in  fact  Ihe  work 
donr  coiistiiuied  a  repair  of  the  atreet  wiihiu  the  slat  .ir,  or  excelled  such  ft 
repair,  to  the  injury  oiT  the  piaiutiff^s  hviue  and  laud. 

McLean,  J.,  diuauunu.  [6U.  C.  C.  P.  Rep.  S5.] 

Thi.<i  IS  nn  acticm  on  the  case  against  the  defenJi»nt4  for 
wmngrtuiiy  raising  the  street  and  siiie-walk,  on  which  plttin* 
tiflV  hdu^te  <ind  uliop  almtteil,  several  leot  hig  ler  ih*in  it  was 
before;  by  mems  vrliereuf  lii?«(iaid  no>ise  wiiNoverduwed  with 
watt*r,  tu  the  damai;e  of  his  business,  health,  &c. 

PlenB. — Fiist,  Not  fruilty  by  statute.  Second,  Not  guilty 
of  raining  the  »lre«t,  &c.,  by  Ntatute.  Third,  Not  guilty  of 
raisins;  the  Hde- walk,  by  statute.  Fourth,  FlainiiS  not  poe* 
st'Hsed.  Fiftli,  As»  to  raisitig  the  Mree*,  a  S|)ecial  justification 
that  d>  fendan's  were  a  municipal  corporrttion  and  authorized 
!«o  to  do,  the  stieet  beiiis  within  tht-ir  juri.<(dictiun,  and  being 
belo  ■\  the  prop««r  level  opposite  p  ainiifl^s  housi*,  wherenpon 
it  becaoie  de  enJaut^'  iluty  to  riti.<'e  it,  nntl  they  did  so.  Tbe 
plea  alleges  that  Ihe  det«ndan!s  caused  it  to  be  done,  not 
s.iyiiig  that  a  by-law  was  |>aa^ed  for  the  purpose. 

Replications, — Similiter  to  fir^t,  si>cbnd,  third,  and  fourth 
pl•'a^.  Tu  si\t.i  pieA — De  injuria;  that  defendants,  ot  their 
own  wroiifs,  and  without  tbe  cau«»e  alleged,  committed  tbe 
grievances,  &o. 

It  w.'ii*  urged  at  the  trial,  before  McLean,  J,,  at  the  last 
Peterl)Oiough  a8>izes,  that  the  defendauis  na  t  caused  the 
!«treet  to  tte  raided,  beins  within  their  jurisdiction,  but  that 
the  woik  vvas  only  a  ithutizt^d  by  a  resolution  of  the  municipal 
council  of  the  town,  and  nut  by  a  by-la'v  under  the  ceal  of 
the  corponiti'm  ;  wherefore  the  act  was  illegal,  and  defendants 
liHblu  as  \%run!*-doers  through  their  agents  and  workmen. 

The  lenrned  judge  nonsuited  the  plaintilf,  with  leave  to 
move,  &c. 

In  the  foPowing  term  (Tnnify  Term,  1854),  IVellerf  for 
plaint'ff,  olta'iied  n  rnle  ot  ttu*  dHien.iaita  lo  Miow  cau^e 
\vn\  *«in'h  loni^iJi!  rIuiuKI  imt  l»e  m'I  }i"»nle, — .«'lerriiis»  If  Pr>. 
Stat.  12  V'c.  f'M.  81,  -ev,  'M.  Nc».  10  .mil  h^os.  6J,  19),  192, 
19j;  B.uwn  v.  J  he  iMunici|iMl  Coui.cil  oi  iSaruiai  IJ  U.C.Q. 
B.R.  S6 ;  S.  C.  ib.  215 ;  Sutton  v.  Clarke,  6  Taunt.  29. 
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Crooks,  A.f  shewed  cause  during  the  same  term,  and 
referred  to  the  peculiar  terms  of  the  declaration,  and  con- 
tended the  defendants  had  no  authority  in  the  premises 
without  acting  through  the  medium  of  a  by-law — 12  Vic.  eh. 
81,  sec.  192;  Kerby  v.  The  Grand  River  Navigation  Co.,  11 
U.  C.  Q.  B.  R.  331 ;  Young  v.  The  Grand  River  Navigation 
Co.,  12  U.  C.  Q.  B.  R.  75;  16  Ju.  6 ;  Grant  on  Cor.,  sec.  78. 
Moreover,  that  defendants  could  not  be  made  liable  without 
a  bjr-law ;  and  if  no  by-law,  that  the  remedy  should  be 
agamst  the  persons  who  did  that  which  caused  injury  to 
pTaintifPs  close— 14  &  15  Vic.  ch.  109;  16  Vic.  ch.  181,  sec. 
33.  That  being  treated  as  wrong-doers  in  this  action,  the 
defendants  mi^ht  justify  the  act  as  clearly  withui  their  legis- 
lative jurisdiction  oy  means  of  a  by-law,  and  consequently 
within  their  executive  powers  when  prosecuted  for  an  act 
they  were  clearly  empowered  to  direct. 

IVelUvt  in  reply,  contended — First,  That  the  defendants 
were  liable,  because  they  directed  tho  road  to  be  raised  with- 
out doing  80  through  the  medium  of  a  by-law,  against  which, 
if  passed,  plaintift  might  have  remonstrated,  or  appealed,  or 
become  entitled  to  compensation.  Second,  Not  only  did 
defendants  aet  without  any  by-law,  but  employed  servants 
or  agents,  who  did  the  work  negligently,  to  plaintifTs  dam- 
age, as  he  was  prepared  to  have  proved,  had  he  not  been 
nonsuited.  Tliat  the  jiowers  entrusted  to  defendants  should 
bo  strictly  pursued,  and  power  to  pass  by-laws  for  certain 
specified  purposes  did  not  authorize  such  purposes  to  be 
accomplished  without  by-laws — 22  Eng.  Rep.  198.  That 
defendants  had  no  independent  or  incidental  power  to  raise 
the  street ;  only  power  to  pass  by-laws  for  that,  among  other 
enumerated  purposes — Brown  v.  The  Municipal  Council  of 
Sarnia,  11  U.  C.  Q.  B.  R.  215 ;  and  that  the  street  could  not, 
by  defendants  or  their  servants,  be  raised  as  it  was  to  p'.ain- 
tifPs  serious  damage,  without  a  by-law  at  least  to  sanction 
it — Sutton  v.  CI. Hie,  6  Taunt.  29;  Leader  v.  Moxton,  3 
WiJ.  461 ;  The  Governor,  &c.,  of  the  Cast-plate  Manufac- 
turers v.  Meredith,  4  T.  R.  794 ;  Allen  v.  Hayward,  7  Q.  B. 
960;  Pro.  Stat.  12  Vic.  ch.  81,  sec.  195.  He  also  submitted 
that  what  had  been  done  was  equivalent  to  n  change  ol  the 
old  road,  under  the  statute  entitling  plaintiff  to  compensation 
which  he  could  not  eniurce  or  obtain  in  the  absence  of  a  by- 
law. 

Macaulay,  C.  J. — By  the  statute  12  Vic.  ch.  81,  sec.  190, 
all  powers,  duties  or  liabilities,  vested  ia  or  belonging  to  the 
magistrates  in  quarter  sessions,  with  respect  to  any  particular 
roaa,  &c.,  at  the  time  that  act  came  into  force,  were  veste^ 
in  the  municipal  corporation  of  the  county,  &c.,  subject  alv  ays 
to  the  provisions  of  that  act  as  to  the  mode  and  manner  of 
exercisin^y  performing,  and  meeting  such  powers,  duties, 
and  liabilities,  and  all  rules  and  regulations  made  and  di.ec- 
tions  given  by  such  municipal  corporation  ia  the  p  emises, 
shall  have  the  like  force  and  effect,  &c.,  as  those  which  tho 
magistrates  had  previously  the  power  of  making.  &c. 

By  seo.  61  certain  town.<,  including  Peterborough,  were 
incorporated  with  the  same  corpo;ato  powers  as  the  inhal  it- 
ants  of  villages  incorporated,  to  be  exercised  by,  throii;r:i, 
and  in  the  name  of  the  town  council  of  such  tuwn,  Lc.  S^'c. 
67  says  the  same  powers,  duties,  and  iial-iliiies.  Stc  icn  71, 
No.  5,  authorizes  by-laws  to  asse-js  prinrietors  of  r.'ii!  pro- 
perty in  the  town  to  deira;*  ih:^ «  x^.?i,-?  u:  m.tkiiu  or  r.  j:;..::a.i 
any  llagging,  posls,  or  j^avoinc:  ts  in  any  pnj.iv  sticjt  c^.^^o- 
site  or  near  sn  h  properly,  kc.  ;  No.  7,  !or  L>orrowin:(  n.o  oy 
necessary  for  tue  i'Xfjc  tioii  of  ai.y  io\v:i  \\(  i  .  ;  i\o.  y,  oV 
generally.  Soelion  6v»,  Tn'o.  I,  cnucXod  that  ili-)  M.n.ii'ip.iliiv 
of  eioh  villa??  should,  inoreovtT.  i:dve  p  t\^\^':  i:i,d  ,•[/•,... ,{v 
to  iriako  by-laws  for  tho  op'?n:r::i  C'\,-riii  l!.j;r,  i:i;i:_.,-. 
leveWir.g,  raisui-jf,  lowt?rhijf,  repair  .:l;,  iM.).\.--, :,  -  a.'iv  n.-v. 
or  exiiting  iiigh\vay»  road,  stivol,  /.Jj-.VaJft.,  ^^^•.,  WiL;;..  li. 
jurisdiction  of  the  village  coiporalion,  and  for  the  stopping 
up,  putting  down,  widening,  ahering,  changhig  or  diverting, 
any  such  highway,  road,  street,  &c.,  subject  to  the  provisions 
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added  thereto ;  then  follow  various  other  specific  objects  from 
No.  2  to  No.  24.  Sections  191,  192,  and  195,  contain  further 
provisions  on  the  subject.  Section  177  provides  for  levying 
necessary  funds  for  municipal  purposes. 

Previous  acts  relating  to  this  subject  are — 4  Geo.  IV.  ch» 
9,  secM.  6  &  9;  1  Vic.  ch.  21,  sec.  20;  4  and  5  Vic.  ch.  10, 
sees.  45  &  51.  Subsequent  acts  are— 14  &  16  Vic.  ch.  109; 
and  13  &  14  Vic.  ch.  15. 

The  objection  is,  that  the  defendants  have  wrongfully  raised 
the  street  and  side-walk  in  front  of  the  plaintift's  house  and 
premises,  to  his  prejudice  and  i:.juiv,  without  a  by-laV^ 
authorizinff  or  directing  it.  But  the  pleadings  do  not  put  in 
issue  whether  the  defendants  caused  it  to  be  done  by  a  by- 
law or  not.  The  declaration  charges  the  defendants  with 
having  wrongfully  raised  the  street  or  side- walk  on  which 
his  house  and  ^op  abutted  several  feet  higher  than  it  was 
before,  by  means  whereof  his  house,  &c.,  were  overflowed 
with  water,  to  the  damage  of  his  business,  health,  &c. 

The  pleas  deny  the  wrongful  act  alleged — that  iff,  the 
raising  of  the  street,  to  the  plaictifl's  injury,  &c. — Bell  v. 
Howard  (7  C.  B.  201),  Torrence  v.  Gibbins  c5  Q  B.  297.) 
They  also  deny  so  raising  either  the  street  or  side-walk  in 
fact ;  and  the  sixth  plea  alleges  the  street  was  within  their 
jurisdiction,  and  below  the  proper  level  opposite  the  plaintiff's 
house  ;  wherefore  it  became  their  duty  to  raise  it,  and  they 
did  so.  The  replication  to  the  fifth  plea  is,  that  the  defend- 
ants, of  their  own  wrong,  and  witihout  the  cause  alleged, 
committed  the  gtievances  on  which  issue  is  taken. 

The  cause  or  matter  of  excuse  alleged — Barnes  v.  Hunt 
(11  East  455) — is,  that  the  street  being  within  their  jurisdic- 
tion and  below  the  proper  level,  and  it  being  their  duty  to 
raise  it,  they  did  raise  it — Rex.  v.  Holland  (5  T.  R.  619), 
Farr  v.  Hollis  (9  B.  &  C.  331),  Cane  v.  Chapman  (5  A.  &  E. 
647,)  Seymour  v.  Maddox  (16  Q.  B.  328.) 

Tho  material  points  are  therefore — First,  whether  the  street 
was  within  the  defendants'  jurisdiction  ;  and  if  so,  second, 
whether  it  was  below  the  proper  level ;  if  so  then,  third,  was 
it  as  a  consequence  their  duty  to  raise  it  ? 

They  do  not  plead  that,  being  empowered  to  make  by-laws 
for  mikinj;;  streets,  &c.,  they  made  such  a  by-law  on  the 
occasion  in  queMion  ;  but  being  charged  as  wrong-doers,  they 
justify  the  act  without  relyiuK  upon  any  by-law.  If  the  de- 
fendants cannot  in  cases  of  t^is  kind  plead  the  general  issue 
per  statute,  and  give  the  special  matter  in  evidence  under 
it — and  it  has  not  yet  been  decided  that  they  can — the  plain- 
tifl  would  have  been  entitled  to  a  verdict  on  the  first  issue, 
upon  proving  the  wrongful  acts  alleged  ;  he  would  be  entitled 
to  a  verdict  on  the  second  and  third  issues  on  proving  that  the 
defendants  did  raise  the  street  and  side-walk  as  alleged,  facts 
admitted  at  the  trial ;  and  a  verdict  on  the  fourth  issue  if 
possessed,  &c.,  which  fact  was  also  admitted.  The  plaintiff 
W..S  therefore  nonsuited,  because  it  was  awumed  iliat,  how- 
ever injurious  to  the  plain! ifi*  in  the  manner  and  form  aileffed, 
the  deloridants  were  justified  in  doing  what  had  been  doQ9 
withjiit  any  prev:oa=i  ty-Jav/  to  authorize  it.  Unless  open  to 
i:ivesti;:-at:Gii  undo,  thj  general  issue,  I  cannot  say  I  think 
tLv.  Lc'i  in  i^iue.  'i\\o  Jv/i'enco  .o=*teJ  under  tl.e  last  plea, 
v'. iii_i  dcej  12  .t  c.llDgo  or  re^y  u^.uu  a  b>-!a.^^ 

It  apijoars  tj  me  the  no:. ...ait  siijuhi  ba  set  aside,  because 
the  piL.ntiti"  wrnlil  lie  entitled  to  a  verdict  on  the  four  tirst 
i-  :::.;,  i:  h'  prov^jd  uls  i-ix-^c  priw  a  Jade  ;  and  that  the  bur- 
i.i-.;i  ( t"  p:-ioi\\as  on  ihe  J-  t.-nii-Kits,  .-s  (o  th"  fa<-ts  in  issue 
n!:J  .•  liic  iiih  p:j".  vrhich  dj  ivjl  b'jcrn  to  have  been  admitted 

As  tj  til'?  (ju  -.M'Jii  llr:t  h.':s  bc.'n  a  ^jncd,  it  may  be  material 
t.)  Lv/.ihiuur  It  w  .ill  a  vi-jv/  to  uiiUihe.  iiial  or  amended  plead- 
in. /s. 

Ill  addition  to  the  powers  conferred  upon  the  defendants 
by  the  VI  Vio.  ch.  Slj  the  13  &  14  Vk-.  ch.  15  en  cted 
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that  the  right  to  use  as  public  his^hways  all  roads,  streets, 
and  public  hii^hvrays  within  the  limits  of  any  incorporatetl 
town,  &c.  (subject  to  the  exception  therein  made)  -hould 
be  Tested  in  the  municipal  corporation  of  f?uch  town ; 
and  such  road^,  streets,  and  highways  shou'd  be  maintained 
9Xid  kept  in  proper  repair  e^o  lon^  as  they  should  lemain  open 
as  such,  by  and  ai  the  cost  of  such  corporation  ;  and  if  such 
fiorporatio'i  should  fail  to  keep  the  same  in  repair,  such 
demult  should  be  a  misdemeanor,  punishable  by  fine,  &c. ; 
and  such  corporatici  should  be  a]>o  civilly  lesponsible  for  all 
damages  sustained  by  any  person  by  reason  of  such  default, 
&c.  Being  thus  the  duty  of  ihe  detoMdants  to  maintain  and 
repair  the  public  streets  placed  under  their  charge — and  it  is 
not  suggested  that  the  stieet  in  question  is  not  one  of  them — 
they  may  perform  such  duties  without  a  by-law  to  authorise, 
it  being  a  duty  obligatory  upon  them  by  the  statute,  at  the 
peril  01  an  indictment  or  a  civil  action  for  the  culpable  ne^'ccl 
<i£such  duty.  The  by-laws  are  in  mimy  instances  esseiiiiully 
necessary  to  justify  or  to  render  impt  r  itive  tliat  which  was* 
not  80  before,  or  to  provide  for  rai-^ing  the  ncccs^jary  funda, 
6r  to  specify  and  deiiac  what  was.  to  be  done,  or  for  srjme 
pniTpoees  beyond  the  mere  maintenance  and  repair  of  the 
atreets,  &c.,  and  that  by-laws  are  prudent  even  when  not 
absolutely  necessary,  I  tnink  there  can  be  no  doubt. 

It  is  not  contended  that  the  defendants  might  not  have 
authorized  the  raising  of  this  htreet  to  the  extent  that  hcis  been 
done  through  the  medium  of  a  by-law.  It  is  contended, 
however,  that,  having  done,  or  caused  to  be  done,  without 
a  by-law,  that  which  lias  operated  oS  a  nuisauce  to  the  plain- 
liflf^s  premises,  the  defendants  are  responsible  for  the  act  and 
its  consequences ;  and  that  if  the  work  was  not  legally  author- 
ized upou  common  law  principles,  or  by  the  statutes,  irres- 
pective of  any  by-'.aw,  or  of  the  c!au;jes  empowering  and 
authorizing  them  to  make  by-laws,  they  cannot  jusiity  that 
which  caused  the  injuries  to  the  plaintitf,  and  ot  which  he 
complains,  in  the  absence  of  a  by-law. 

The  defendants  contend  that  the  action  is  not  for  doin^ 
what  was  done  without  a  by-law,  but  lor  doing  ii  at  all, 
which  ia  charged  to  have  been  wrongfully ;  and  that  if  ch.iriie- 
able  as  wrong-doers,  though  not  directed  by  ihetn  through  a 
by-law  or  under  seal,  they  may  (confebi^ing  the  art)  justify  it 
as  being  within  the  scope  of  their  corporate  powers  and  juris- 
diction, without  proving  that  such  powers  were  exercised 
under  seal  or  tlirough  a  by-law — 12  Vic.  rh.  81,  fcc.  106  \ 
Arnold  v,  Th^  Mayor,  &c.,  of  Poole  (4  M.  &  G.  861).  That 
they  naay  shevy  i.t.  was  their  incumbent  duty  to  do  it ;  or  it 
not,  and  only  \^itihin  their  di-cietion  in  order  to  improve  the 
street,  that  they  may  shew  nothing  more  done  than  a  by-law 
might  have  tlirected  and  authorized  ;  and  that  therefore  they 
are  not  amenable  as  tort-iea/ers.  That  ihey  cannot  be  made 
liable  to  an  action  of  this  kind  not  tor  exceeding  tlitir  powers, 
but  merely  for  informally  exercising  their  aulliority  in  the 
premises. 

The  general  ruV  is  stated  to  be,  that  corporations  act  and 
apeak  only  through  their  seal — Ba.  Ab.  Corporations  E; 
MayorofThetford^s  Case  (ISalk.  192,  S.  C.  3  Salk.  103), 
Dunston  v.  Imperial  Gas  Co.  (3  B.  &  Ad.  125),  Reid  v.  Leslie 
(J2Qi  B.  996),  Jackson  v.  Taylor  (5  Ex.  R.  442),  McLean 
V.  Waters  (8  C.  B.  669),  Arnold  v.  The  JMayor,  &c.,  of  Poo  e 
(4M.  &  G.  860-1)— which  explains  perhaps  why  by-laws 
are  jn  relation  to  the  subject  matter  mentioned  in  the  12  Vic. 
ch.  81»  sec.  66,  No.  I,  and  requiied  to  be  sealed  by  sec.  198. 
But  it  is  now  well  settled  that  corporations  may  be  indicted  or 
subjected  to  civil  actions  of  trespass,  or  on  the  cas:e  tor  torts 
of  various  kinds  arising  from  mistcazance  or  nonfeazance — 
Hem  V.  Ivy  (1  Vent,  47,)  Yarborough  v.  The  Governor,  &c., 
of  the  Bank  of  England  (16  East,  6),  Smith  v.  The  Birming- 
ham, &c.,  Gas  Light  Co.  (I  A.  &  E.  526),  Maund  v.  The 
Monmouthshire  Canal  Co.  (4  M.  &  G.  452),  Regina  v.  The 
Birmingham  and  Gloucester  Railway  Co.  (3  Q.  B.  22,3,,  Reg. 
v.  Scott  (3  Q.  B.  543),  Regina  v.  The  Great  Ndth  of  England 


Rnilwav  Co.  (9  Q.  B.  315>,  Recina  v.  The  Town  Council  of 
Ljchfield  (10  Q.  B.  534-747),  Farrell  v.  The  Town  Council 
of  London  (12  U.  C.  Q.  B.  R.  3-13) ;— and  I  doubt  not  corpor- 
ationi*  may  become  liable  as  tort-feazers  for  things  done  b)^ 
thei'  directions  widiout  by-laws,  for  which  they  would  not 
h.tve  been  so  liable  had  such  things  been  previously  author- 
ized thereby  ;  and  that  they  might  mcnr  such  liability  even 
for  acts  d'»ne  i-i  pursuance  of  a  by-law  where  their  powers 
and  jurisdiction  were  therein  exceeded,  and  injury  and 
dama;i[e  inflicted  un<ler  it  (a).  At  the  same  time  I  also  think 
that  cases  may  exist  in  which,  although  a  by-law  would  have 
b(;en  judicious  and  prudent,  and  the  more  regular  course,  the 
act  rnuy  be  justified  wiiliont  it.  But,  whi'e  I  feel  the  force 
(/f  llio  ai:inment,  that  authority  to  make  by-laws  for  specified 
pnrpof^es  impliedly  confers  authority  to  do  what  by-laws  may 
i)p  ])ass(Hl  to  acciunplish,  still  I  do  not  think  that  the  mere 
po\u'r  to  make  by-laws  does  nt»cessari'y  confer  by  implication 
t'(ju:ii  powers  to  act  without  them,  as  many  of  tne  provisions 
coiitaiued  in  the  12  Vic.  ch.  81,  sec.  60,  sub-sees.  Nos.  1  to 
19  illubtrale.     Il  must  theicfore  depend  upon  circumstances. 

My  prerscut  inpre>sjon  is,  that  it  the  facts  in  this  case 
hl'ew  that  it  became  tlie  defendnnt's  duty,  under  the  13  &  14 
Vii'.  ch.  \i)j  to  raise  the  stret^t,  they  would  be  justified  5  but 
that  iu  the  absence  ol  a  by-law  they  must  rely  upon  the 
})uwers  possessed  by  them  exprt  ssly  or  incidentally,  irrespec- 
tive of  iho  12  Vic.  ch.  81,  sec.  (iO,  No.  1 ;  and  that  for  any 
exi'Lss  or  noixli^'cnce  in  the  execution  of  the  work  pioducinsr 
consequonlia!  injury  and  damage  to  thu  plaintiff,  they  would 
le  li'iLIo  ;  aithoup^h  if  a  by-law  had  been  made,  legal  in  its 
piovi.sions,  they  would  not  be  liable  tor  I'xcesses  or  neglect 
ID  Its  exeontiou,  or  for  consequences  prejudicial  to  the  plain- 
tiff, tor  which  they  would  not  have  b^'en  liable  if  expressly 
authorized  by  the  statute  without  any  special  by-law  to  do 
wliat  the  by-law  directed  to  be  done. 

Ill  the  absence  of  a  by-law  directing  and  defining  the  work, 
I  Cv^n.>iJ.er  the  delendanis  responsible,  in  the  first  place,  to 
tlio  siime  extent  as  commii>sioncrs  of  highways- acting  under 
and  cxtctiiin*?  duties  and  powers  assigned  to  them  by  statute, 
;u*cou:in<;  to  tiie  dci'ision.s  in  Knirlai.d  ;  and,  in  the  second 
p;ai  i\  lor  nf :i!eot  or  misoonduci  in  their  workmen,  or  for 
niid  roHbtruction  of  the  work,  causing  dams^ge  to  the  plaintiff, 
fur  which  such  commissioners  might  not  be  liable.  In  the 
event  of  a  by-law  being  made,  I  look  upon  the  defendants  as 
liable  only  bo  iur  as  the  by-la .v  itself  may  be  illegal  on  the 
face  of  it,  or  in  what  it  directed  to  be  done,  but  not  fur  ex- 
cesses, or  for  misconduct  in  its  execution  exceeding  its  pro- 
vision:>,  and  not  contemplated  or  lequired  thereby.  Tneir 
responsibility  would  be  limited  to  the  by-law,  and  not  bo 
extended  lo  its  execution  under  contracts  duly  made  in  con- 
Ibrmity  therewith,  however  an  additional  responsibility  might 
riiis?e  it  the  by-law  was  executed  by  the  immediate  officers 
and  servants  of  the  coiporation,  and  the  work  was  negligently 
and  caielessly  mismanaged  l)y  them  m  its  performance  (6). 
If  in  executin;^  the  woiks  by  the  de'endants  through  con- 
tractors, or  by  officers  and  servants  of  the  corporation,  ex- 
cesses were  committed,  or  the  jurisdiction  and  powers 
exceeded  to  an  extent  such  as  rendered  the  defendants  liable 
in  such  cases  as  Leader  v.  Moxou  (3  Will.  461,  S.  C.  2  W. 
B.  i)21),  and  the  remarks  of  Gihbs,  C.  J.,  in  reference  thereto 
m  Sutton  v.  Claike  (6  Taunt.  43,  S.  C.  1  Mar.  429),  Wehl 
v.  Gas  Light  Co.  (1  Staik,  189),  Roberts  v.  Reed  (16  East, 
216),  Jones  v.  Bird  (5  B.  &  A.  837,  S.  C.  1  D.  &  R.  497), 
Wilks  V.  The  Hungerford  Market  Co.  (2  Bing.  N.  S.  281), 
Brown  V.  Municipal  Council  of  Sarnia  (IJ  U.  C.  Q.  B.  R.  87j, 
Farrell  v.  The  Town  Council  of  London  (12  U.  C.  Q.  B.  R. 
313),  Brown  v.  Cle^r?  (16  Q.  B.  6S:>;,  Ellis  v.  The  Sheffield 
(;as  Co.  (18  Jur.  Mb,  22  Eng.  Rttp.  19S),  I  think  tlie  defend- 
ants would  be  liable  in  like  circumstanres.    My  dillicuity  is, 

(rt)  Set  12  Vu'.  ch.  81.  se  .  lu'i:  U  Vi- .  cli  109.  j»fr  3j.  .-chtif.  A.  No.  21  ; 
22  L.  J.  C.  P.  SI  ;  16  Hug,  lit'i .  412 ;  11  C.  JJ.  8S1  i  lo  Jur  14«;  22  V.ti^.  Kfp. 
19S 

{h,  Fee  22  L.  .?.  C.  P.  N.  S.  81 ;  :6  1:115.  Rep.  412;  12  T.  C,  Q.  C.  IX.  31a. 
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whether  the  facta  may  brinp;  tlie  case  within  such  decisione 
as  The  Governor  &  Co.  of  the  Plate  Glass  Manulactnrers  v. 
Meredith  (4  T.  R.  794),  Sutton  v.  Clarke  (6  Tnunt.  29,  S.  C. 
1  Mar.  429),  Boulton  v.  Crovvther  [2  B.  &  C.  703,  S.  C.  4  D. 
TfeR.  195J.  The  Grocers'  Co.  v.  Doaiie  [3  Bing.  N.  S.  34], 
Hex.  V.  The  Bristol  Dock  Co.  [12  East,  428],  Boyfield  v. 
Porter  [13  East*  200],  Kerby  v.  The  Grand  Hirer  Navigation 
to.  [11  t.  C.  Q.  B.  R  334],  Youncr  v.  The  Graml  River 
Navigation  Co.  [12  U.  C.  Q.  B.  R.  75],  Matthews  v.  West 
Loudon  Water  Works  Co.  [3  Camp.  403].  doubted  in  Peters 
V.  Clarsou  [16  Jur.  65,  S.  C.  21  L.  J.  C.  P.  52,  8  Jur.  G48,  7 
M.  &  G.  548,  8  J:rtg.  Rep.  479],  in  which,  althoufrh  the 
plaintiffs  were  injuriously  afTected  and  damnified  by  the 
works,  there  was  no  excess  of  authority,  nor  any  culpable 
nefxleot  in  the  execution  thereof,  nor  any  wilful,  unnecessary, 
malicious,  or  oppressive  abus<;  of  ihe  powers  inlrusteil  to 
those  sought  to  be  charged  and  made  responsible  in  civil 
actions. 

In  the  case  lastly  referred  to,  the  defendants  were  by  law 
Authorized  to  do  what  they  did  in  the  bond  Jide  execution  of 
public  duties,  and  therefore  not  responsible  for  unforeseen 
t;on8equenc3s  injurious  to  private  individuals.  Upon  the 
same  principle  it  would  seem  to  follow  in  the  present  case 
that  so  long  as  what  the  defenciants  did  by  their  ajients  or 
servants  was  within  the  scope  of  their  powers  and  duties 
under  the  statute  or  common  law,  without  any  special  by-law 
on  the  subject,  I  think  they  would  be  in  the  lik^  circumstances 
as  the  public  functionaries  in  England,  empowered  to  perform 
6iniil«r  duties,  and  who  were  held  exempt  from  actions  of 
this  kind. 

The  more  immediate  question  at  present  is,  whether  the 
idefendunts  incur  liability  when  they  exceed  the  powers  so 
conferred  or  incidentally  derived  from  those  sources,  but  do 
not  exceed  what  it  is  within  their  legislative  jurisdiction  to 
have  authorized  by  a  by-IaW ;  in  short,  whether  it  was  within 
their  authority  to  do  what  this  declaration  charges  without  a 
by-law  to  sanction  it, — the  declaration  charjiing  them  with 
having  wiongfully  raised  the  street  and  side-walk,  to  the 
plaintiff's  injury,  not  alleging  negligence  Wilful  or  inadvestent, 
but  complaining  of  the  works  in  iot6  as  wrongful,  S:c.  Re- 
duced to  that  point,  I  should  think  the  declaration  (iisjplaygd 
u  Buf^cienX  prima  facie  ouuse  of  action  ;  but  I  am  not  prepared 
to  say  whether,  in  the  absence  of  a  by-law,  the  facts  would 
sustain  the  allegation  of  wrongfulness  or  not.  Much  may 
depend  upon  the  statd  of  the  street  and  the  nature  of  the 
repairs;  It  is  not  suggested  that  it  caused  a  public  nuisance, 
or  that  It  was  not  a  decided  improvement  of  the  street  a-<  a 
highway  and  beneficial  to  the  public  ;  and  if  so,  it  is  manifest 
that  the  plaintiff  has  legal  difficulties  X6  contend  with  in 
^stH Wishing  that  the  work  was  nevertheless  wro'>gful  gene- 
rally, or  wrongful  towards  him  personally  as  a  private  nuisance 
to  his  property. 

In  the  argument  the  principal  stress  was  laid  upon  the 
want  of  a  by-law  as  sustaining  the  charge  of  wrongfulness, 
as  if  that  omission  neces.sarily  placed  the  defendants  in  the 
position  of  wrong-doers  if  the  plaintiff  proved  the  work  in- 
jurious in  its  consequences  to  his  house  or  lamis.  I  do  not 
think  such  an  iufere'ce  follows  as  of  course,  but  that  it  must 
depend  apon  circumstances ;  for  I  am  sati>fied  that,  irrespec- 
livftof  any  special  by-law,  the  defendants  may  justify  many 
things  ID  relation  to  the  maintenance  and  ref>air  of  ihe  jKtreets 
thM  mere  volunteers  could  not  do — Lord  Lonsdale  v.  Nelson 
et  al.  [3  D.  k  R.  556J. 

I  think  the  question  must  be,  not  whether  it  mi^ht  have 
been  authorized  or  legalized  by  a  by-law,  but  whether  it  is 
ille^I,  or  can  he  justified  without  o  e ;  and  in  consideriri'^ 
such  a  question  I  do  not  think  the  power  to  sane  ion  aii3 
direct  improirenieot*  of  the  kind,  when  they  infringe  upon 
private  riinite  lliroQgh  by-laws  legally  mado,  confers  by  ira- 
plioaticn  the  powei  to  make  them  withowit  by-]a-;^'ij— Hcpk.rs 


V  The  Mayor  of  Swansea  [4  M.  &  W.  633],  Gosling  v.  Veley 
(7  Q.  B.  451].  Tfie  plaintiff  might  remonstrate  against  a 
by-law  while  in  course  oi  being  passed,  or  he  might  appeal 
:ig:iinst  it  if  illegal  in  its  provisions:  at  all  events,  acting 
without  it  is  not  executing  the  powers  imparted  by  the  legis- 
lature in  conformity  with  the  forms  and  observances  required. 
If  then  the  acts  complained  of  are  justifiable  irrespective  of 
the  12  Vic.  ch.  81,  sec.  60,  No.  1,  the  defence  is  open  to  the 
defendants  under  the  fifth  plea ;  if  they  are  not,  I  do  not  think 
a  justit'calion  can  be  sustained  under  that  clause';  for  it  only 
authorizes  the  making  ofby- laws  for  certain  specified  purposes, 
and  does  not  confer  the  power  to  do  the  thing  it  so  authorizes 
without  them. 

I  am  al  present  disposed  to  think  it  within  the  general  and 
incidental  powers  of  the  defendants  to  maintain  and  repair 
and  to  improve  the  public  streets  of  the  town  placed  under 
their  charge  ;  and,  m  doing  so,  to  raise  or  lower  them,  as  may 
be  found  necessary,  judicious,  or  convenient  for  the  pubiio 
use,  not  exceeding  what  is  reasonably  requisite  and  proper, 
and  doing  no  unnecessary  injury  to  the  property  of  others,  but 
using  due  care  and  precaution  to  avoid  injury  to  the  sanle. 
But  if  the  work  cannot  be  justified  on  such  grounds,  then,  in 
the  absence  of  any  by-law,  I  think  the  defendants  would  be 
responsible  to  the  injured  parties. 

I  am  not  prepared  to  lay  down  any  general  rule  toucliinj^ 
the  line  of  separation  in  matters  of  this  kind,  between  cases 
in  which  a  by-law  may  or  may  not  be  necessary.  In  my 
present  impressions,  cases  of  eithei  kind  may  arise,  according 
to  the  circumstances.  Whatever  is  cast  upon  the  defendants 
as  executive  duties,  under  the  statutes,  in  relation  to  the 
maintenance  or  repair  of  the  roads,  or  whatever  is  fairly 
included  in  those  terras,  they  may  do  without  a  by-law  :  when 
not  so,  and  it  is  only  within  their  discretion  in' the  exercise 
of  their  legislative  powers,  it  would  be  otherwise.  la  the 
present  case  it  may  form  a  question  to  be  decided  by  a  jury 
when  the  facts  are  ascertained. 

It  is  stated  that  \he  defendants  directed  the  work  m  ques- 
tion by  a  resolution  of  the  municipal  council,  but  rid*  sealed  : 
if  so,  it  would,  I  suppose,  consiitute  an  informal  or  imperfect 
by- aw  ;  and  there  i;*  force  in  the  argument  that  the  statute 
12  Vic.  ch.  81,  sec.  198  requires  by-laws  to  be  authenticated 
by  the  seal  of  the  corpomtion,  to  confirm  the  act  and  for  the 
purpose  of  iegnl  proof,  without  their  being  entirely  void  to  all 
intents  and  purposes  if  not  so  sealed  and  jsigned,  &c.  I  sup- 
pose, however,  that  the  seal  would  be  defenl^d  essential  to  the 
validity  of  a  by-law  when  the  occasion  necessarily  requires  a 
by-law  to  be  made.  The  safe  and  prudent  course  is  for  the 
municipality  to  act  through  bv-laws  whenever  practicable, 
and  not  to  rely  upon  general  or  inciJental  powers  under 
circumstances  in  which  the  power  to  proceed  thereby  is 
express  y  given,  and  when  the  ortlission  to  do  so  may  lead  \o 
actions  of  the  present  kind. 

I  will  merely  add  that,  from  what  was  said  and  took  plac^ 
at  Nisi  Prius,  1  am  much  disponed  to  think  the  acts  complained 
of  will  be  found  justifiable  without  a  specific  by-law  made  in 
due  lorm,  but  not  so  clearly  as  to  feel  justified  in  upholding 
the  nonsuit.  I  should  desire  to  learn  the  facts  before  1  express 
a  distinct  opinion  on  the  subject. 

McLean,  J. — T  am  still  of  opinion  that  the  plaintiff  cannot 
maintain  tr,is  actioTi,  and  that  the  non?uit  was  right.  When 
it  was  admitted,  as  it  was  upon  the  trial,  that  the  street  had 
been  raised  hy  the  defe-dants  in  disi-haige  of  a  public  dutv 
— a  duty  which  by  law  they  alone  were  authorized  to  perlorrn 
— then,  in  my  judofmem  the  mode  by  which  they  had  proceeded 
became  whol  y  immaterial ;  notijiiiir  whs  done  hut  what  the 
law  authorized  and  duty  reqiiiierl  the  f!»!fo;i  ants  to  d  >,  and 
whether  that  was  done  nuder  the  san<  tiou  of  a  by-iiw  regula- 
ting statute  labour,  or  by  contract  entered  irfto  with  an  indi- 
vidual sanctioned  by  a  resolution  cf  the  council,  the  act  w&s 
equally  justifiable.     The  plaintiff  appears  to  r^>t  his  nght  l€» 
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recover  01  an  alleged  iact  ihat  though  the  streit  was  raised 
under  the  sanction  of  the  defendants  acting  in  their  corporate 
capacity  in  behalf  of  the  public^  yet  an  it  was  not  done  in 

Fursaance  of  any  by-law,  that  it  was  therefore  illegal.  Now 
do  not  admit  tne  correctness  of  this  conclusion,  and  I  am 
unable  to  see  thai  the  only  mode  of  proceeding:  to  be  adopJed 
in  such  cases  mubt  necessarily  be  by  by-law.  I  can  imajzine 
that  where  statute  labour  is  to  be  applied  to  a  particular  piece 
of  road,  or  where  some  provision  is  n.'cessaiy  to  regulate  the 
time  a 'id  manner  of  doing  statute  labour,  a  by-law  may  be 
©aeential ;  but  I  can  see  nothing  to  prevent  any  town  council 
from  carrying  out  an>  improvement  on  any  highway  oi  etieet 
within  its  jurisdiction  by  contract  with  any  mdividual  who 
may  agree  to  make  it.  It  is  (]uite  rompoteut  for  a  council  to 
set  plans  and  estimates  of  any  intended  improve ment*"  includ- 
ing the  raising  or  level  hog  of  particular  streets,  i.nd,  when 
such  are  obtainable,  to  give  out  contracts  for  doing  the  work 
according  to  such  plans  and  estimates.  A  by-law  in  such 
a  case  would  be  superfluous  and  unnecessary,  and  cannot 
therefore  be  considered  essential  in  Jaw.  It  is  tt  ue  that  under 
the  6l6t  section  12  Vic,  ch.  81,  the  inhabitants  of  the  town 
of  Peterborough  and  the  towns  similarly  siiuated  are  severally 
declared  to  be  a  body  corporate,  with  the  same  corporate 
powers  as  the  inhabitants  of  villages  incotporated  undei  that 
aot»  except  in  so  far  as  such  powers  may  be  by  ihat  act 
increased,  lessenetl,  or  modified :  and  when  the  corporate 
powers  confeired  on  villages  are  referred  to,  we  find  that  tUey 
are  authorized  to  make  by-laws  for  the  onenin^.co  istiucting, 
making,  levelling,  pitching,  raising,  loueiinir,  repairing, 
planting,  improving,  preserving  and  maintaining  a j<^  fief^  or 
erieting  highway,  street,  square,  sidewalk  or  other  commu- 
nication wimin  the  jurisdiction  of  ihe  corpoiation.  Then,  by 
tiie  59th  sectiou  it  is  declared  that  the  municipality  of  every 
village  shall  have  all  such  powers,  duties  and  liabilities  within 
such  Tillage,  as  the  municipalitv  of  any  township  shall  have 
in  respect  of  such  township  It  becomes  necessary  then  to 
refer  back  to  the  2nd  section  ot  the  act,  in  which  the  corpoiate 
powers  of  townships  are  defined,  and  there  we  find  among 
other  things,  that  the  township  municipalities  have  the  po\^  er 
of  <^  making  and  enteang  into  suoh  contracts  as  may  be 
necessary  for  the  exe:cise  of  their  corporate  functions.'' 
Will  it  be  said  that  a  by-law  is  in  all  cases  necessary  before 
a  contract  can  be  entered  into  ?  I  think  it  is  not  so ;  but  that 
whenever  the  council  decide  upon  a  particular  piece  of  work 
and  the  manner  in  which  it  is  to  be  done,  and  the  pi  ice  to  be 
paid  for  it,  they  may  by  a  mere  resolution  direct  a  cohtraci  to 
De  entered  into  under  the  seal  of  the  corporation,  and  such 
contract  will  be  binding  and  valid  in  law,  quite  as  much  as  if 
the  formality  of  passing  a  by-law  under  the  corporate  seal  had 
been  previously  gone  through.  If  then  a  formal  by-law  is  not 
in  all  cases  necessary  to  enable  a  corpoiation  to  pioceed  with 
works  under  their  control,  I  cannot  see  that  the  want  of  such 
aby*law  can  make  such  corporation  liable  for  doing  w  hat  they 
may  do  without  it.  It  certainly  does  seem  to  me  that  it  would 
be  rather  absurd  to  hold  that  an  act  lawful  in  itself  shall  be 
deemed  unlawful  because  done  without  all  the  formalities 
which  some  might  deem  necessaiy  but  which  common  sense 
would  pronounce  to  be  superfluous. 

The  oases  which  were  cited  by  the  counsel  for  the  plaintiff 
on  the  argument  (21  Eng.  Rep.  198,  6  Taun.  29, 7  Q.  B.  960, 
4  T.  fi.  794)  do  not  seem  to  me  to  help  him  in  any  respect ; 
they  only  shew  that  where  theie  is  a  contract  to  do  an  unlauh 
fid  act  the  employer  is  liable  for  any  injury  arising  from  the 
'act  The  act  m  this  case  was  not  unlawful,  for  it  was  a  duty 
thrown  by  law  on  the  defendant.*,  which  they  were  bound  to 
discharge. 

The  case  recently  decided  in  this  court  as  to  the  right  of  the 
Corporation  of  the  city  of  Toronto  to  construct  a  sewer,  by 
which  another  corporate  body,  the  City  V\  ater  Works  Company 
was  injured,  seems  to  me  to  be  decidedly  in  point  in  this  case, 
and  in  fact  to  govern  the  decision  ;  in  that  case  the  mode  ol 
doing  the  att  was  not  queslieQed,  but  the  right  io  do  it ;  and 


in  the  case  of  Brown  v.  The  Township  Municipality  of  Sarni<<9 
it  was  held  that  the  defer danls  need  nrt  shew  that  they  pro- 
ceeded to  do  by  by-law  what  the  law  authorized  them  to  do, 
and  hoveral  cases  in  our  own  courts  ei»labli}*h  that  whera 
parties  have  authority  by  law  to  do  specific  acts  they  cannot 
be  hel<t  i(>  sponsible  for  any  injnry  arising  from  the  perform - 
anco  of  Fuch  acts.  Th«  plain!ifl"'s  declaration  alleges  th^ 
laisiri^  of  the  street  to  be  wrongjul  q'^  the  part  of  the  defend- 
ants, but  being  sanctioned  by  law  it  must  be  regarded  as 
rightful. 

On  thi'se  ground?,  therefore,  I  am  of  opinion  that  the  rule 
ni»i  in  lliis  case  nuist  be  dischar^(*(l  with  cost?. 

KicMARDS,  J, —  I  concur  in  the  judgment  of  the  learned 
Chief  Justice  that  the  nonsuit  should  be  set  aside>  snd  a  new 
ttial  had  between  the  pirties. 

1  am  also  veiy  much  disposed  to  go  the  length  he  does  as 
to  the  necessity  of  a  by-law  td  justify  the  acts  referred  to  by 
him,  even  wheie  the  legislature  has  authorized  the  munici- 
pality to  make  by-laws  for  these  purposes  by  12  Vic,  ch.  81, 
and  other  acts. 

As,  however,  it  is  not  absolutely  necessary  in  this  case  that 
any  decision  on  the  point  should  be  given,  I  refrain  from 
expressing  a  decided  opinion.  In  other  respects  I  concur  ia 
the  judgment  of  the  Chief  Justice. 

Per  Cur. — Rule  absolute. 


— » 

C.  M.— Your  question  is  on*  of  etneral  Iaw,  and  therefore  not  properly  of 
the  cless  to  which  aiMwert  are  ^iven  in  this  Journal.  However,  we  would 
direct  your  aiteuiion  to  aji  article  which  appeared  in  the  last  numl)er  and  the 
caae  reported  at  page  224,  vol.  1.  The  point  is  a  difficult  one  :  we  can  only 
»ay  it  wculd  be  safer  for  the  SSherltTlo  ^eize,  under  the  circninatances  pat,  and 
if  possible  to  hare  the  que»tiott  determined  on  an  Intemleader  proceediag.  Ic 
is  probable  the  diiBculty  will  be  got  orer  by  aii  act  of  the  present  session. 

A  Law  SxtiDBrfT.— Some  of  the  allusions  in  your  letter  are  rather  unhappy, 
nnd  wa  must  decline  inserting  it.  Your  proposal,  however,  to  estal)Ush  a  Club 
"  for  putting  cases  and  dispuiuig  points"  is  a  good  one :  a  Society  of  this  kind 
and  comiwsed  of  Law  Studenu  exisu  in  Toronto :  we  would  advise  yon  to  pro- 
cure a  copy  of  Its  Rules. 

C.  A.— Many  thanks  for  matter  sent :  we  wculd  be  glad  at  any  time  to 
receive  more— please  condense  as  much  as  poesiblc.  The  A  B  case  we  would 
he  glad  to  have  a  brief  report  of,  but  hav  you  examined  Wood  vs.  Wood  U,Q.  B. 
397) :  it  bears  on  the  pomt— wa*  the  oiouey  ''  set  aside  and  marked  at  ihe  pro- 
peity"of  A? 
<4i.— You  will  s^e  that  although  we  take  higher  ffround  there  is  no  difler- 
rnce  in  principle.  The  suljeci  comes  in  a  more  Riicihle  shape  as  jMetmiei. 
Your  matter  has  been  drawn  from  in  more  tlian  one  instance.  Touching  tiM 
work  spoken  of,  a  reference  to  cases  would  be  indispensable.  We  have  two 
offers  now.  The  matter  just  received  will  appear  as  a  communication  in  our 
next.    Our  best  thanks  are  yours. 

C.  R.— We  assume  your  note  is  inianded  fnr  publication,  and  the  forau  it 
refers  to  we  will  endeavor  to  supply.  The  delicate  matter  before  referred  to, 
you  will  have  seen  was  nut  left  tiniouched. 

S  J.— You  are  right :  it  has  l^en  laid  down  as  the  duty  of  a  Grand  Jury  **  if 
they  believe  a  prisoner  morally  guilty,  to  find  a  Bill  and  give  the  Court  an  op> 
portuuity  of  deciding  the  point  as  to  legal  guilt.    See  C.  C.  C.  voL  A,  page  SSflL 

It  B.— We  willingly  receive  oases  from  any  Cottnty,  if  teut  to  us  by  relisbla 
patties. 

C— We  have  some  place  the  pa4>er  cantaing  the  case  to  which  )  ou  refer.  It 
was  decided  under  the  old  Act. 
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THE  ADKUflSTRATIOir  OF  JUSTICE  IN  THE  LOCAL 

COURTS. 

Every  one  must  at  once  admit,  that  if  we  view  the  whole 
estabhsnment  of  the  country — the  government  of  the  King  and 
the  other  estates  of  the  realm  ;  the  entire  system  of  adminis- 
tration, whether  civil  or  military  ;  the  vast  establishments  of 
land  and  naval  for<  e  by  which  the  State  is  def^'nded  ;  our 
foreign  negotiations,  intended  to  preserve  peace  with  the 
worM;  our  domestic  airangements,  necessary  to  make  the 
Government  respected  by  the  people ;  our  fiscal  regulations, 
by  which  the  expense  of  the  whole  is  to  be  supported — all 
shrink  into  nothing  when  compared  with  the  pure,  andprompt, 
and  cheap  administrcUion  of  Justice  throughout  the  commu- 
nity, I  will,  indeed,  make  no  such  comparison  ;  I  will  not 
put  in  contrast  things  so  inseparately  connected :  for  all  the 
establishments  formed  by  our  ancestors  and  supported  by  their 
descendants,  were  invented,  and  are  chiefly  maintained,  in 
order  that  Justice  may  be  duly  administered  between  man 
and  man. 

This  great  truth  was  advanced  by  Lord  Brougham, 
in  his  celebrated  speech  on  the  state  of  the  law,  in 
the  House  of  Commons,  A.D.  1838.  Under  the 
sanction  of  such  high  authority,  we  claim  attention 
for  a  few  remarks  in  reference  to  the  ^cient  ad- 
mimstration  ofJmtice  in  tlie  Local  Courts  of  Upper 
Canada. 

We  do  not  pause  to  determine  whether  the  ques- 
tion proposed  for  notice  has  the  ingredient  of  policy 
or  expeaiency  to  commend  it ;  the  administration 
of  Justice^  in  all  its  bearings,  involves  considera- 
tions of  profound  importance  ;  and  it  would  be  a 
fundamental  error  to  substitute  policy  for  duty — 
expediency  for  right. 

That  profound  and  accomplished  Jurist,  Lord 
Brougham,  was  not  one  of  those  persons  who 
exhibit  defects  without  suggesting  a  remedy — who 
merely  lament  and  declaim ;  he  went  thoroughly 
into  every  subject  he  examined,  and  submitted 
definite  propositions  for  effecting  the  legal  reforms 
he  urgea.  His  enquiries  furnished  a  solid  founda- 
iioa  for  after  improvements ;  and  he  has  lived  to 
see  most  of  his  suggestions  carried  out. 

One  of  the  important  reforms  he  proposed  was, 
the  institution  of  Courts  of  Local  Jurisdiction,  on 
a  uniform  plan,  and  presided  over  by  competent 
iildges ;  not  only  for  every  shire  in  England,  but, 
as  in  the  Saxon  times,  even  for  smaller  diMricts. 


The  bill  which  he  introduced  in  1833  I*  formed  the 
model  for  our  own  Local  Courts  and  those  ncu; 
existing  in  England. 

There  was  a  strong  feeling,  at  home,  against  a 
tribunal  wherein  only  one  Judge  presided ;  and^ 
until  of  late  years,  almost  every  matter  in  the 
Superior  Courts  at  Westrninster  was  determined  in 
full  Court,  to  the  great  obstruction  and  delay  oi 
business  therein :  but  modern  Acts  committed  to  a 
Court  holden  before  a  single  Judge  (one  of  the 
puisne  Judges  sitting  apart)  most  extensive  powers 
for  the  determination  ol  important  questions  of  law 
and  fact,  and  vastly  enlarged  the  Jurisdiction  in 
Chambers.  It  is  difticult  to  understand  how  objec- 
tions could  have  so  long  prevailed,  when  it  is 
remembered  that  at  nisi  prius  only  one  Judge  pre- 
sided ;  and  the  same  in  Equity  and  Ecclesiastical 
Courts :  frequently  deciding  upon  most  important 
and  difficult  questions.  Experience  in  the  useful- 
ness of  this  new  jurisdiction,  we  may  assume, 
greatly  aided  in  breaking  down  opposition  to 
"  single  seated  justice,"  for  in  1846  cheap  and 
speedy  justice  was  secured  to  the  English  people 
in  the  resuscitation  of  the  County  Courts,  improved 
by  a  simple  procedure,  and  made  effective  by  a 
learned  and  independent  judiciary.  Thus,  what 
Lord  Brougham  urged  long  before,  was,  after  the 
struggle  of  years,  and  in  despite  of  the  difficulties 
and  conflicting  interests  which  surrounded  the 
question  successfully  carried  out.  What  the  people 
of  England  gained  in  1846,  the  Parliament  of 
Canada  granted  to  us  just  Jive  years  before  !  No 
doubt  fewer  difficulties  obstructed  action,  but  the 
Upper  Canada*  system  of  Local  Judicature,  District 
(County)  and  Division  Courts,  was  worthy  of  the 
accomplished  Statesman  and  Lawyer  by  whom  it 
was  devised.  Let  us  trace  the  history  of  Local 
Courts  in  Upper  Canada,  and  we  will  see  that  from 
the  first  the  institution  was  favored  in  the  country, 
and  has  steadily  progressed  to  the  condition  in 
which  we  now  nnd  it. 

In  the  year  1792,  in  the  first  session  of  the  firat  Parliament 
of  Upper  Canada,  the  principle  was  enunciated  by  the  Legis- 
lature, That  the  institution  of  Local  Courts  for  the  more  easy 
recovery  of  small  debts,  was  uecessarv  "  to  contribute  to  the 
conveniency  of  the  inhabitants  of  the  Province"  ;  and  Courts 
were  accordingly  established.    Their  constitution  was  subse- 

?uently  amended,  and  their  powers  weie  gradually  enlarged, 
n  184J  they  numbered  about  J80  Courts,  presided  over  by 
nearly  1100  lay  Judges  [Commissioners],  and  possessed  a 

'  '  —        .. 

[1]  Many  years  brfore,  the  fuhject  wa»  recommended  to  Parliament,  by  influ- 
ential per&oits  on  both  fides  ot  politicji.  Sir  Robert  Peel  introduced  a  bill  to 
effect  iu  accomplishment,  when  a  Muii«ter  of  the  CroMm ;  and  in  1830,  Lord 
(then  Mr.)  Brougham  obtained  leave  to  brin^  in  a  bill ;  and  in  the  debate  which 
took  place  on  ihe  occasion,  a  concnrrence  m  the  general  views  of  the  movor 
was  expressed  !/y  all  the  leading  speakers  on  both  sides — bat.  from  the  early 
prorogation  of  Parliament,  and  other  circumstances,  the  measure  was  aUowM 
to  drop.  The  bill  of  1S33  diflered  from  the  former  only  in  some  of  its  detaila,  aad 
was  pronounced  by  some  of  the  leading  journals  of  the  day,  one  of  the  raoM  rai- 
poitaut  reforms  which  had  yet  reached  the  civil  jurisprndence  of  the  ooantry 
The  preamble  recited  '.—^^  Thai  ikt  mtaiu  $kemld  U  ajbrdtd  to  tA«  jmplt  af  tki's 
realm  of  having  thtir  ntiu  tritd  as  spsMWy  amd  m  tuar  thnr  etm  httwttr  os  may  hf^ 
•u'h'rehy  ezpfn*f,  vfza^fcn  end  defay,  maybi  avoided^**  He,  ,' 
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jurisdiction  to  ihe  amount  of  £10  C'y.  District  Conits  were 
also  established  at  an  ea  ly  perio.I,  Cvitli  a  jurisdicliiii  more 
extended  au  to  locality,  and  lar;;er  in  amount  and  subject 
matter.  In  these  Court -5  the  procnndln'^*;  -a 00  more  fo-mal, 
and  they  had  the  atlvanta2r<?  of  professional  assistance,  tliouiili 


suhjoct  matter,  and  at  the  present  day  they  embrace 
the  fj[reat  bulk  of  the  law  business  of  the  country.  *J 

VVitliont  ^oinijf  into  any  detailed  examination  of 
the  progress  of  these  Courts  since  1S41,  we  may 


the  Jud^^o  was  not  necessarily  .1  Lawyer.     District  Couits.  ni    refer  to  some  of  the  mosl  important  provisions. 
themselves  valuable,  p'Osontod  also  a  home  arena  for  Countv  1    r  1      ta«      • 

MAmbers  Of  the  Profession,  and  more  than  one  of  our  Ju.lnrrs  ,       By  an  Act  of  1845,  an   appeal   from  the  District 

commenced  Ills  career  in  them:  [u-der  the  present  con^^tituticn  .  Courts  was  given,  and  provision  was  made  for  thd 
ofComitv  Courts,  they  form  an  adrnirab^^  in  them  of  Issues  and  Assessments  from  the 

Bar.]  The  jurisdiction  of  the  District  (  ourts  was  also  Irom 
time  to  time  etdarge<l,  and  their  practice  i'nproved.  Thus  wo 
Bee  Uj)per  Canada  aUvavs  favoring  a  system  of  Local  Toiirls, 
Courts  of  Request  and  District  [Countyl  Courts.  The  forme 
scattered  over  the  whole  country,  for  the  summary  disposa 
of  small  debts  and  claims— the  latter,  havmo  jurisdiction  over 
a  District  (Cbuniyj  for  the  determination  of  <aseftof  suflif-ient 
tlifliculty  or  Importance  to  require  more  deliberate  inrestiga- 
tion,  and  an  assisting  bar. 

The  tapid  aAd  almost  unparalleled  progress,  in 
population  and  in  all  the  elements  of  wealth,  which 
nearly  half  a  century  had  developed  in  Upper 
Canada,  produced  not  only  a  vast  increase  in  liti- 
gation, but  new  complications  and  entani^lemenls 
of  rights ;  and  the  constitution  of  the  Locid  Courts, 
however  well  suited  to  an  infant  society,  were  found 
inadequate  to  the  requirements  of  a  more  mature 
tmd  rapidly  progressing  state.  Many  and  great 
complaints  were  made  of  the  incompetency  of  these 
lTibnnals-=K)l  their  defective  constitution  and  ))ro- 
cedure  ;  moreover,  abuses,  if  not  corruption,  had 
crept  in ;  and  they  no  longer  commanded  n'spect 
or  answered  the  objects  of  their  creation.  ^-J 

In  1841,  the  subject  was  taken  up  by  Parliament, 
and  sound  and  comprehensive  enactments  were 
passed  to  remedy  the  existing  defects.  The  4  &  5 
Vic,  ch.  8,  altered  and  amended  the  laws  regula- 
ting the  District  Courts ;  the  Practice  was  improved ; 
the  Judges  were*  thenceforth  required  to  be  Barris- 
ters, and  residents  in  their  Districts ;  they  were 
assigned  a  maximum  salary  of  £500,  but  were  still 
allowed  to  practice  in  other  Courts  Another  Act  of 
the  same  Session  abolished  the  Courts  of  Request, 
and  provided  for  the  separation  of  every  District 
in  Upper  Canada  into  Divisions,  each  Division  con- 
stituting a  Court,  with  a  resident  Clerk  and  Bailiff; 
the  Judge  of  the  District  Court  presidmg  over  the 
«3veral  Division  Courts  in  their  respective  Counties, 
and  a  cheap  and  speedy  procedure  was  traced  out. 
"The  Jurisdiction  in  both  Courts  as  to  amount, 
remained  substantially  as  before  ;  but  since  1841, 
they  have  been  more  than  doubled  in  amount,  and 


SiipeM-ior  Courts  at  Toronto — the  Judges  were  pro- 
liihited  from  practicing  in  any  Covrt  of  Law  of 
Eq'n'tn\  and  the  tenure  of  office  was  assimilated  to 
tluit  of  tlie  Inferior  Court  Judges  in  Great  Britain. 
And  by  this  and  stibscquent  acts,  additiohal  powers 
were  conferred  oh  the  Judges  of  the  County  Courts, 
aiid  the  practice  and  proceedings  of  these  tribunals 
were  assimilated  to  the  Superior  Courts. 

In  addition  to  the  Common  Law  powers  of 
C3()unty  (Courts,  a  new  and  extensive  jurisdictioil 
in  Equity  was  conferred  in  1853  ;  thus  placing  them 
tn  the  same  relation  to  the  Court  of  Chancery  as 
they  already  Mood  to  the  Superior  Courts  of  Com- 
mon Law. 

Furthermore,  the  Connty  Judge  presld^jB  jri.tWQ 
other  Courts  besides  the  County  and  "Division 
C  >nrts,  viz. :  The  Quarter  Sesmom^^a  Criminal 
Court  having  cognizance,  with  some  few  excep- 
tions, of  the  various  crimes  which  are  prosecuted 
by  indictment,  and  also  jurisdiction  in  matters  of 
appeal ;  and  the  Insolvent  D^'htors*  Covrt — a  Coiirt 
istinct  in  its  nature  and  objects  from  any  of  those 
referred  to- 


[2]  ^'Against  the  conduct'*  (we  quote  from  Parliamentary  Pa]>frs  of  1840  Rp. 
Pnwie  Department)^' of  many  innividual  Commiftsioaers ;  against  the  Je^aliiv 
of  their  proceeding*,  ai  exceedms  their  jurisdiciiou ;  against  the  justice  of  their 
deokioM  on  patticuhu  casei :  ana  agaioit  the  coets  allowed  and  adjudged  by 
them,  roaiiy  aiid  great  coroplaints  have  been  made.  A  considerable  number  of 
PDch  eompnmta  have  fiom  time  to  time  been  preferred  to  the  Elzecmive  60. 
'vemmant,  in  some  inetancea  charging  th0  CommiMionen  with  corruption  and 
partiality,  in  othenwith  ignoranee  and  incapacity.  In  Bome  caset  the  eondaet 
ordacittonaoftheCoouDUMionerB  have  been  bioaght  in  question  before  the 
Suprame  TribnoaiB,  in  others  the  Rxecaitve  Government  have  made  the  best 
investigatioii  in  their  power  Into  the  circum^^tances.  A  procrcding,  however. 
whieh  M  found  alike  inconvenient  and  unsatisfactory ;  bat  in  the  great  miuority 
of  caMS.  the  parties  who  felt  themselves  nggrreved  have  gone  no  fiirthrr  than  t^^ 
txprcs  their  diesatisfaction,"  Ar.c. .  &c. 


Nor  are  the  duties  of  the  County  Judge  confined 
to  the  business  of  his  several  Courts.  It  would 
neither  conduce  to  speed  nor  cheapness  if  every 
matter  of  practice  in  the  Superior  Courts  was 
necessarily  to  be  disposed  ol  at  Toronto.  We  find, 
therefore,  the  Legislature  making  provision  (A.D. 
1849)  in  relation  to  matters  i^^hich  might  be  Conve- 
niently disposed  of  in  the  tstv^al  coutitlcs,  viz. :— r 
applijations  for  time  to  plead  reply  or  rejoin — for 
particulars  of  demand  aiid  set-off^ — for  summonses 
and  orders  to  compute  iti  cases  pending  in  th^ 

■Ml  ,        , _ ' ^ _ _ , 

"  The  most  common  (sources  of  coiriplalnt  have,  been,  that  the  CommisBlonaw 
have  entertained  suits  not  le^aJly  within  thf'ir  jurifdiction.  That  they  do  nak 
cnmmnnd  that  decree  of  respect  which  would  enable  them  to  preserve  ncCM- 
sary  order  and  decorum  in  ibeir  pj-ocecdings,"  Jcc. 

T)ie  conchision  arrived  at  was,  that  the  Court  of  Requrst«  should  be  abofisfaaj. 
and  that  L*ivision  Courts  »hould  be  ef»ia>  tishf  d.  to  be  presided  over  by  the  Dis- 
trict Jndgcs.  "  In  connection  with  this  alteration,  and  in  order  tn  secure  its 
Fucces9.  the  Committee  would  earnestly  advise  that  mi  person  should  hold  tha 
situation  of  Judge  of  a  District  Court  who  is  not  a  Harrister  of  at  least  three 
vears  siandnig ,'  and  that  he  be  a  resident  in  the  District  for  which  he  is  Jndgf. 
*rhey  are  also  of  opinion  that  the  revieion  of  the  system  o{  Practice,  at  present 
in  torce  in  the  District  Courts,  might  be  advnntaf  eonely  madd  at  Ike  auDC  ti«M, 
with  the  proxx>sed  changes  in  the  Conru  of  Reqoesta.** 

These  reconunendaiione  were  carried  oat.  and  eiveu  efiect  to,  by  the  Acts  df 
4&6Vic. 

[S]  Besides  the  ordiriary  jurisdiction  of  these  Coarts,  there  is  a  siTperoddfd 
jmisdiction  iii  Suits  egaiust  Jostioea  of  the  Peare,  in  artMiM  Av  taitt  Qn4lr 


certain  circumstauce8--in  the  question  of  owi>ership  of  pr<?perty  sciaed  (to  aav 

(with  an  afy}eAl)  :  Thoee  hi«  ^'  InferpIeMri^ 

and  "  School  Aclioos"  require  tn< 


amoimt)  and  in  School  Matters  /with  an    , , 

Lions'*  require  the  most  careful  and  laborioua  ixuresi|ga^s,  «|d 
it  often  happens  th&t  a  Judge  is  engsj^d  one  or  two  whole  days  iQ  taUnsf  t». 


evidence,  «v 

kind. 


ill  such  a  cs.<>e,  and  that  vtiihoat  profeaaional  assiQlBncf  wwof 


1856.] 
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Court  of  Queen's  Bench  and  Common  Pleas — and 
the  County  Court  Judges  were  required  to  hear  and 
determine  such  applications  in  the  same  way  as  tlie 
Judges  of  the  Superior  Courts  sitting  in  Chambers  : 
and  in  1853  additional  powers  were  given  in  rela- 
tion to  payment  into  Court,  allowance  of  bail, 
sernrity  for  costs,  and  admis^^ion  of  documents  in 
evidence. 

No  doubt  it  was  for  the  same  reason — that 
matters' in  relation  to  local  administration  might  be 
promptly  and  inexpensively  disposed  of  at  home, 
instead  of  being  sent  for  determination  to  the  me- 
tropolis, (where,  by  a  fiction  of  law.  Justice,  until 
latvrlv,  was  supposed  o«/// to  reside) — ihe  ^ Jfi^'t'S 
of  the  County  Judge  w^erc  brought  into  requisition 
under  various  recent  enactments.  -^  Y cry  fadolums 
are  they,  as  a  brief  glance  at  these  Statutes  will 
show ;  and  moreover  many  of  their  powers  ^re  of  a 
nature  where  a  light  decision  may  run  counter  to 
local  or  other  prejudices,,  and  produce  hard  feelings 
against  an  officer,^who  performed  with  decision  tlie 
duties  enjoined  upon  him  by  law,  and  the  oath  that 
he  has  taken — to  act^in  his  office  without  fear, 
favour,  or  malice. 

Duiies  made  incident  to  the  Office  of  County  Judge, 

Jn  respect  to  ihe  guidance  and  direction  of  Ma  gist  rates. 

ITie  Legislature,  anxious  for  the  safe  ^ruidance  of  Magis- 
trates, has,  by  the  Justices'  Protection  Act,  thrown  upon 
Coaaty  Judges  the  very  grave  and  responsible  duty  of  con- 
sidering and  adjudicating  upon  ihe  legality  of  any  Act  to  Ik» 
done  by  Justices  in  reference  to  wliich  they  are  in  reasonable 
doubt. 

The  provision  requires,  that  upon  an  affidavit  of  the  facts 
the  County  Judge,  &c.,  shall  issue  a  rule  caUing  before  him 
the  Magistrate  a^d  the  party  to  be  affected  by  such  Act,  and 
upon  ej^sMoaining  into  the  matter  determine  what  should  be 
done,  awaidiug  costs  as  ma^  seem  meet :  and  the  Magistrate 
is  protected  in  doing  anything  required  of  him  by  tne  County 
Judga^s  ^der^  **  This  simple  means,  not  aUended  with 
much  expense,  conduces"  (iu  the  language  of  the  Act)  <'  to 
the  advancement  ol'  justice, — renders  more  effeclivo  and 
certain  the  performance  of  the  duties  of  Justices,  and  gives 
them  protection.'^ 

No  small  share  of  knowledge  is  necessary  for  the  ri^ht 
exoroise  of  this  guiding  power,  and  the  labour  and  trouble* 
ineidont  ii  very  obvious. 

'  [i]  It  is  renivkabl«,  of  the  many  act*  which  aiuiex  duties  to  the  office  ofCc). 
Juwc,  there  in  acareely  one  which  provides  for  payment  of  fees  ni  aid  of  the 
fee  fond,  and  yet  many  of  the  liux'wi  aniffiied  are  of  a  prix-atc  cliamcicr,  for  tlio 
benefit  ofiiidividuals  or  Coriwratiotis.  Ta.\9  i»  a  palimble  injiHticc  to  ihn  iSintorh 
in  the  LoobJ  Courl«:  for  the  ezpennes  of  thcKC  Courts  arc  yaui  iniiiiily  by  the 
contribatkins  of  the  Suitorii  in  the  shujw^  offers  :  at  prL\<<o>it  the  Court « urV  ii«-ari\ 
f>clf-sapportinfr>  end  iti  a  f^hurt  lime  will  Iw  wbullv  so :  wiiy  should  a  itiiu  hiurr'v 
siipported  by  ordinary  »uiit>r»  V)e  placed  frre  oftharge  nt  the  'Jisjx.s  •/  »'  ,  .;.. , «. 
If  errry  duly  cast  on  the  Co.  Judj,'<*  had  a  fe<'  auiiexod,  it  woiiM  m)  ■;^\til  iIk 
fee  foiiu  that  the  Ijcgivkiiure  nii«rlit  reduce  the  expc».«r  of  proct'durc.  I'ropr.js 
speaking,  the  ^'cuetul  Uiiid*  of  the  County,  if  n<»t  wboljv.  «m;ilil  n;  IraM  in  v^tiu 
part  to  liear  alf  thf*  expense^  of  the  cslu-hli^hnjeut  of  Courts  ri  Ju<ilii-f.  Im  at 
Jra^t  in  connnon  honc^Jy  the  services  of  the  Jmlj^c,  who»f  val.ir>  in  now  almo>i 
wholly  paid  out  of  the  fee  fund,  should  be  ^harfd  an  romitlton  ihnt  tlnK-if  uli< 
have  his  labours  Hhould  contribute  io  the  fund.  Let  u.s  not  t>e  nn<>un<l(r^ti»<Hi ; 
we  would  not  have  any  extra  fcc^s  imposed  (or,  or  I  c  1:iken  by  the  Juii«;e  :  tiiai 
-ivould  \m  foreign  to  every  right  and  safe  principle— but  that  tlic  feect  for  extra 
•orviccs  go  to  the  ffenerul  fund,  that  the  poor  suitor  may  have  jui^tice  done  him 
at  the  lowest  possible  rate  ;  for  he  also  contributes^  like  others,  to  the  Coit^o- 
lldated  Kevcuue  oi  the  l*rovincc. 


In  respect  to  Bailing  on  Criminal  Charges, 

The  Act  to  regulate  the  duties  of  Justices  respecting  indict- 
able offences,  contciins  a  valuable  provi.<«ion :  it  requires 
the  County  Judge,  on  proper  grounils  teing  shewn,  to  admit 
to  bail  any  accused  person,  whatever  the  offence  may  be, 
short  of  Treason  ancL  Murder.  Before  that  law,  prisoners 
committed  in  any  part  of  U.  C.  were  compelled  to  apply  to 
a  Jiuliro  in  7 «>ran^o  for  an  order  to  Bail.  Justice  to  accused 
parties  dumnndotl  lacililies  for  local  application,  and  the  dis- 
cretionary power  i^ivevi,  we  atlmit,  could  not  safely  be  vested 
in  other  h.inds  ;  but  the  exercise  of  it  brings  no  .small  labour 
to  the  County  Jucl<ie. 

In  respect  to  the  custody,  maintenance  and  cure  of  Lunatics^. 
Bv  tbo  \ct  for  the  confinement  of  d.ingerous  lunatics,  i«  is 
made  the  duty  of  Couuty  Judges,  with  the  aid  of  medical 
men,  to  enquire  into  the  case  of  prisoners  being  insane,  and 
to  certify  the  fact  in  order  to  their  removal  to  the  Lunatic 
Asylum  ;  also,  to  issue  a  warra'  I  for  the  confinement  of 
dangerous  lunatics,  (sending where  necessary  to  their** place 
of  settlcmei.t,")  and  to  cause  the  property  of^puch  lunatics  to 
be  seized  and  sold,  or  the  annual  rents  of  their  lands  lo  be 
received  to  pay  the  charges  incident  to  the  moving,  keepin«», 
and  curing  such  lunatics.  Further,  to  ascertain  "  by  the  be"t 
legal  evidence  that  can  be  procured  under  the  circum- 
stances" (a  larfffi,  and  in  improper  hands,  a  dangerous  power) 
<*of  the  present  legal  disability"  of  prisoner  lunatics,  their 
place  of  le^ral  seUlement  and  their  circumstances — to  adjudi- 
cate thereon,  and  if  there  be  property  su Hi cient,  to  order  pay- 
ment of  the  expenses,  &c.,  thereout  as  before  said — and  in  case 
of  Lunatics  <rener>illy,  under  aire — those  who  have  parents  or 
guaidians  able  to  maintain  them,  the  Bursar  and  Super- 
intendent of  the  Lunatic  Asylum  may  periodically  apply  to 
the  Judge  of  the  County  Court  to  enforce  payment  of  mjiin- 
tenanee  :  the  Judjro  is  Iota  issue  a  rule  calling  on  the  parents 
or  guardians  to  shew  cause,  and  if  satisfied  of  their  ability  to 
maintain  the  lunatic  may  issue  an  execution  for  the  amount  of 
maintenance  money  due:  and  if  the  lunatir*  has  property  of 
his  own,  the  Judge  may  al.so  inquire  into  the  matter,  and 
order  payment  out  of  his  estate. 

Jn  respect  io  the  formaiion  of  Jury  Litis, 
In  every  position  demanding* trust,  the  County  Judges  are 
made  available,  and  we  find  them  under  the  Jury  Ac? in  the 
not  very  enviable  position  of  presiding  for  days  over  tlie 
Ballot-box,  in  receiving  and  certifying  Jury  Books,  determin- 
ing the  number  of  Jutors  necessary  for  the  Judicial  business 
oi  the  County,  drawing  the  ballots,  hearing"  objections,  takin"^ 
evidence  if  required,  canvassing  and  transferring  names  to 
the  proper  rolls. 

In  respect  to  Lands  taken  by  Railroad  Companies  and  Muni^ 

cipal  Corporations, 

By  the  general  Railway  Act  of  1851,  very  extensive  powers 
are  given,  if  the  owners  of  lands  required  are  absent  or  un- 
known. The  County  Judge  may  cause  the  compensation  for 
loss  to  be  estimated.  He  has  also  various  duties  where  the 
amount  of  compensation  is  disputed,  and,  if  necessary,  he  is 
to  issue  his  warrant  to  put  the  Railway  Company  in  possess- 
ion of  the  land  souirht,  and  »*tonut  down  any  resistance  or 
forcible  opposition"  thereunto.  Sevt-ral  special  Railway  Acts 
also  have  clauses  enjoin inix  certain  duties  on  County  Judges  : 
and  duties  somewhat  similar  devolve  under  the  Municip^il' 
Amendment  Act,when'  lands  may  betaken  by  a  Corpojation 
and  there  is  no  }>e  son  capable  of  conveying,  the  County  Judiro 
appoints  sorn"  lit  person  lo  act  in  lespeet  to  the  property  vrho 
is  thereby  authorized  to  contract,  bell  or  convey. 

In  respect  to  the  trial  of  controverted  Elections  for  iSc/iool 
Trustees  J  d(-c. 

Under  an  Act  of  last  Session,  County  Judges  are  required. 


it 
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to  receive  and  invesrigate  complaints  reftpecting  tho  mode  of 
conducting  the  Elections  uf  Common  School  Trustees,  to  con- 
firm or  set  aside  and  appoint  a  new  Election,  and  order  pay- 
ment of  the  costs  of  the  contest :  such  investi;;Tatio.i<  are  most 
difficult,  troublesome  and  perplex  in  jr,  and  the  no -essarily 
large  powers  to  determine  as  the  Jndtje  shill  deem  **  iij;hl 
anu  proper,"  and  even  t  >  impose  a  line  to  X*25  on  tho  Return- 
ing Officer  disrcj^ardins:  the  law,  or  aclinir  partially,  could 
only  be  entrusted  to  those  whose  learninjr  and  .hulicial  ex- 
perK'nce  give  assurance  or  due  and  discrc^et  administration. 
And  in  the  provision  for  the  p  ote  -tion  of  the  Common  Srhooi 
Fund  against  embezzlement  and  disho  'esty,  the  wrongful 
holding  of  books,  money,  &i\,  is  made  a  misdeneanour.  and 
the  County  Judge  is  authorised  to  call  the  parly  before  him 
to  hear  and  adjudicate  upon  the  romplaint,  and  if  Ids  order  in 
the  matter  be  not  obeyed,  to  commit  the  parly  to  the  common 
l(aoI,  "  there  to  remain  without  bail  or  mainprise  until  said 
Judge  shall  be  satisfied"  that  his  order  has  been  obeyed. 


In  respect  to  the  trial  of  contested  Municipal  Elections,  and 
the  rexfision  touching  the  qualijication  of  Voters  for  Mem" 
bers  of  the  Lefi^islature. 

Amongst  the  most  important  chamber  duties  of  the  County 
Judges  is  the  determinviiion  of  the  validity  of  Municipal  Elei*- 
tions,  under  the  Municipal  Act  of  1853.  Thoy  are  to  order 
the  issue  of  quo  warranto  summonses,  calling  the  parties 
before  them,  and  to  proceed  in  a  summary  manner  to  hear 
and  determine  the  validity  of  the  Election — to  causa  the 
person  improperly  returned  to  be  removed,  and  the  person 
who  ought  to  have  been  returned  admitted  in  his  place — or 
in  case  of  no  valid  Election,  to  order  a  new  Election  to  supply 
the  vacancy,  or  if  objections  apply  to  all  the  Members  of  a 
Corporation,  to  remove  all,  and  to  award  cos  s  ii  the  proceed- 
ing, as  well  as  issue  process  to  the  Sheriff  to  enforce  the 
decision. 

These,  we  say,  are  very  important  powers  in  every  respect. 
For  the  questions  to  be  determined  not  only  include  most 
difficult  matter  of  law  and  application,  involving  important 
civil  rights,  the  very  formation  of  otir  Municipal  mslitutions, 
but  in  such  matters  there  is  generally  an  injrredient  of  local 
or  political  prejudice  requiring  judgment  and  iirmness,  which 
learning  and  independence  aUme  can  give,  in  order  to  proper 
adjudication  on  the  merits. 

And  of  the  same  character  is  another  duty  imposeil  by  the 
Elective  Fran>'hise  Act  (of  1853)  which  requires  the  County 
Judge,  on  appeal  from  the  Court  of  Revision,  to  deteimine  the 
qnaiificatiou  of  voters  for  the  Legislation.  This  will  in  time 
become  a  very  arduous  duty  :  in  England  theie  are  salaried 
officers,  termed  ^*  Revising  Barristers,"  appointed  specialy 
for  such  duties  alone. 


Jn  respect  to  appeals  on  Assessments  from  the  Courts  of 
Revision. 

The  difficult  and  important  functions  of  Assessors  (who  are 
not  always  very  compeioiit  persons;  and  the  vari»id  intt.'re»t6 
these  funi-tions  aifei  ted,  ruL.iered   nei^ossarv  a  pr  jvi.-i.n  ijr 
the  relief  of  persons  .ii::^i-itn'»*d   by  a  wion:i:lul  acU  of  the  As- 
sessor.    Wo   actordir.gly    liad,    by  the    A2r?es>ineal  Ac  t   ol . 
1853,  that  complaints  on  'Ijis  head   may  b  »  Iritnl  by  a  Co;jrt  ■ 
of  Revision,  romp  ised  of  Members  of  ilie  M'uii  ip;i   Corpora- 
tion of  the  locality,  mid  that   p;«'ties  di^^ali^ii'iil  wilii  'h^*  (.ie- I 
cision  of  the  Court  •  f  R''.i.siu.i  niiiy  appjal   thLM\M\):n  lo  the  | 
County  Jutl^e,  who.sH  decision  is  liual.     L'ader  ilu)  pruvi>iu!i  > 
the  Jud;jje  is  •equiri»d  t>  appoint  a  v  ourt   toi"   hw'  ti-  .iiiiIl:  J'^hI  | 
trial  of  the  matter  of  apoj.ii,  iiinit^sary  ho  mayaijo  irii  such 
heariiiLT,     and    iian>imt     i.is   doiisi   .i,    w  I'c'n    niu  !i^    to  itio 
Clerk  oithy  Muui'ipality,  who  is   to  aon";!  iii»'  Koll  avvvjrd- 
ing  to  the  Jud^a's  doui^iou.     Hearings  ol  the  nature  relerred : 
demand  full  investigation,  involve  many  nice  questions,  and 
are  generally  hotly  contested. 


,VVe  have  not  deemed  it  necessary  lo  refer  to 
many  duties  of  a  minor  nature,  nor  to  those  which 
the  Judge  has  an  option  in  assuming — such  as 
swearing  in  public  officers — visiting  schools — 
approving  security — acting  in  the  audit  of  public 
accounts,  &c.,  &c.,  but  the  above  is  a  somewhat 
formidable  list,  though  we  have  probably  not 
enutneratod  all  the  collateral  duties  of  the  office — 
for  the  public  are  hard  task-masters,  and  County 
Judges  are  most  convenient  functionaries  in 
matters  requiring  trained  men — men  of  inde- 
pendent position,  to  administer  on  sound  princi 
pies,  and  in  every  separate  locality;  but  enough 
has  been  set  out  to  show,  that  between  the  ordinary 
business  of  the  several  Courts,  and  the  extra  duties 
which  recent  statutes  have  cast  upon  them,  more  than 
ordinary  abilities  and  attainments  are  required  in  a 
County  Judge  for  the  firm  and  efficient  discharge  of 
duties  so  onerous  and  responsible. 

Having  now  given  a  brief  sketch  of  the  ordinary 
and  collateral  duties  of  the  County  Judge,  we  may 
observe  of  the  Local  Courts  system  of  Upper  Canada, 
that  its  great  merit  lies  in  the  combination  of  the  ad- 
vantages of  local  tribunals,  and  the  benefits  of  cen- 
tralization— with  co-ordinate  powers — jurisdiction 
the  same — procedure  uniform — even  in  the  Division 
Courts  ^  party  competent  to  conduct  his  case  in  the 
Court  for  one  locality  is  equally  competent  in  any 
other  Court  elsewhere  :  and  the  judgments  and 
orders  of  each  Court  may  be  enforced  by  the  others. 
Public  feeling  and  common  sense  favors  the  prin- 
ciple of  combining  cheapness  and  speed  with 
soundness  in  the  adminiyliation  of  the  law :  and 
the  manifest  aim  of  recent  legislation  at  home  and 
here  is  to  bring  Justice,  as  it  were,  "  to  every  man's 
door."  To  recede  would  be  impossible :  the  public 
have  tasted  some  of  the  fruits  of  Local  Administra- 
tion, and  more  will  be  asked — more  given. 

It  will  be  borne  in  mind  that  County  Judges  sit 
alone  ;  and  in  a  great  variety  of  cases  determine, 
not  only  the  law  but  the  facts  of  the  case,  without 
a  jury,  in  most  cases  without  professional  assist- 
ance :  that  cases  involving  the  most  intricate  and 
difficult  points  daily  come  before  them  for  adjudi- 
cation, and  in  many  instances  without  appeal :  that, 
in  AicT,  almo.«5t  every  question  which  may  arise 
before  the  Superior  Courts,  m'ly  arise  also  in  the 
Local  Courts,  and  reqaire  to  be  there  determined. 

The  life  of  the  lav.'s,  snys  Lord  Bacon,  lies  in 
the   dae    exociition   and  adminisLration  of  them! 

With  the  pr'jsent  im[)ortant  and  varied  objects  of 
ordinary  inrisdiclioucuininitted  lo  County  Judges — 
wiili  tiie  jurisdiction  in  respect  to  eases  in  the 
Su{y»ri(>r  Court ^5 — with  li.c  niultllorm  and  highly 
retiponsible  cullateral  duties  made  incident  to  their 
oliice  ;  and  in  view  of  these  duties  being  increased, 
it  is  of  infinite  concern  to  the  public  at  lai^,  that 
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upright,  able  and  learned  men,  should  be  courted 
to  accept  the  office,  and  that  none  other  should  be 
appointed. 

County  Jiidses  (in  the  ivord-'  of  n  persoiriir*"  nv  o  h:i.<  favored 
U'<  wiih  a  CMinuin  ii-jitioii  mi  tlw  siihipii  ^  .-.u.i;  i  bi*  uicn  o! 
chaniclHf  ami  »tai«liMir — lawvHm  of  expeiifiicr  ;  iniln- irl'uis. 
hHftl-woikihir,  (lt»ei)lliinkin«rt  |)l<K'i(li«ii»  innn  :  men  wlm  iiavi* 
M'^ailiiies.'',  i  dfpeiid.mi'e,  and  'o  ct*  i-f  riuniM-ler— a  h>  at* 
under  the  2(t'da>i«-'  iffjrool  feii  ii,  iiiB.'itMicpii  bv  ;  loi^ei  in 
pul'-es,  and  who  have  an  inie:esl  in  tin*  i-omrn-'n  ^veal  ;  pif- 
paroii  to  »*tand  op  aiiinsl  iiriproppi-  UhmI  inlhi  'Hchs,  p  ist»  :il 
liuil  ptrty  p-ejiidice.< — iookin^rand  puintin'j  otlier^  tn  a  >t;nit* 
ard,  and  t'tal  Ihe  li^bt,  as  thti  rue  for  tbe  aulions  ami  jiiiii:- 
mun's  of  all  men. 

If -men  meeting  such  requirements  are  not  readily 
to  be  found,  let  them  be  diligently  sought  for  as 
occasion  may  require.  The  Upper  Canada  Bar, 
not  inferior  to  that  of  any  other  country  in  the 
Queen's  dominions,  comprises  such  in  iis  ranks. 
Offer  these  men  inducements  to  withdraw  from  a 
field  where  labor  and  talents  are  more  appreciated 
and  better  rewarded  than  in  the  public  service  ; 
and  let  aptitude  for  the  office  be  the  governing 
principle  in  every  judicial  appoinlment,  and  the 
right  material  may  be  had. 

And  what  are  the  inducements  that  should  be 
offered  for  relinquishing  a  lucrative  profession — a 
calling  not  less  honorable  than  that  of  County 
Judge  ? — First,  a  remuneration  in  proportion  to  the 
trust  and  labor  of  the  office,  and  at  least  on  the 
same  scale  of  remuneration  which  talent  commands 
in  the  counting-house  and  the  bank.^^J  Give  the 
Judges  sufficient  ^Mo  support  them  in  that  station 
of  life  in  which  it  is  right  on  every  ground  they 
should  move  and  act,''  with  something  over  to  save 
agaipst  the  day  when  infirmities  leave  them  unable 
lo  work — or  provide  a  retired  allowance  on  such  a 
epntingency. 

What  would  the  charge  amount  to  ?  A  mere 
nothing;  for  suitors  in  the  Local  Courts  contribute 
to,  nay,  almost  pay  the  whole  cliarge  of  the  esta- 
blishment, and  the  fund  is  increasing:  but  if  it  did 
cost  the  Province  a  few  thousand  dollars  in  provi- 
ding for  the  administration  of  Justice — wpat  then? 
Ma<  should  ever  have  the  first  claim  on  the  public 
revenue  ;  and  the  benefits  of  Local  administration 
Me  most  sensibly  felt.  The  labours  of  the  County 
Judge  are  but  partially  known — they  are  not  con 
fined  to  the  time  spent  in  Courts,  nor  to  the  labours 
of  the  road  (the  latter  most  trying  on  any  constitu- 
tion) they  compel  him  to  forego  many  advantages; 
to  jrelinquish  many  comforts  of  social  life. 

Seeondy  make  them  free  from  mere  Executive 
dependeocy.  Place  them  beyond  the  fear  of  popular 
clamour.  Give  them — as  Judges  have  in  free 
countries  elscwbete-f^a  tenure  dependent  on  fitnes*< 
toi  good  bdiavioar.  Let  the  pledged  faith  of  the 
^iCgifthlum,  above  all  thingfi,  be  sustained ;  and 
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neithe/ expediency,  nor  the  difficulties  of  any  iso- 
lated case,  be  a  warrant  to  violate  it. 

Does  the  Act  of  1846,  which  altered  the  tenure 
changinii[  it  fro»n  "  good  behaviour "  to  *^  at 
pleasure"  present  the  olKec  in  a  favorable  as|)ect  to 
the  bar?  We  are  bold  lo  say  lliat  it  was  an  unwise 
act — a  peinicious  and  dangerous  precedent.  It 
i^ave  instability  to  the  oiTice — it  humbled  the  Judges 
to  the  dust — il  prostrated  theni  to  the  feet  of  any 
dominant  power  of  the  day.  What  avail  is  the 
argument  that  practical! tj  the  tenure  is  the  same  ; 
it  may  be  so— doubtless  it  is  so  now,  but  the  prin- 
ciple is  wrong — the  door  has  been  opened,  and 
who  can  foresee  the  results  ? 

If  it  is  urged  that  what  one  legislature  can  do 
another  can  undo,  because  no  legislature  can  bind 
its  successor — we  ask.  Is  this  position  sound  and 
safe,  when  tested  by  reason  and  justice?  The 
Judges  of  t^e  Superior  Courts,  for  example,  now 
hold  office  during  good  behaviour,  and  have  the 
guarantee  of  Parliament  for  a  retired  allowance. 
This  is  a  contract  between  the  legislature  and  the 
judiciary.  Can  the  legislature  annul  their  own 
compacts?  Can  they,  lor  instance,  annihilate  the 
public  debt?  By  their  lawslhey  have  given  to  the 
Judges  a  right  which  n.)  subsequent  law  can  justly 
take  away.  A  compact  is  made, — the  legislatuie 
arc  bound  by  it ;  they  have  promised  and  must 
keep  faith.  Establish  the  contrary  doctrine,  and 
what  follows?  The  whim  of  the  moment  becomes 
the  law  of  the  land  ;  and  under  il  every  wrong  may 
find  shelter.  What  was  done  by  the  Act  of  1846, 
respecting  County  Judges,  might  be  done  to-morrow 
respecting  the  Judges  of  the  Superior  Courts. — the 
latter  have  no  better  guarantee  than  the  former,  the 
good  faith  of  Parliament — should  the  principle  ever 
be  adopted  of  legislating  merely  to  show  pDwer. 

But  the  Act  of  1846  was  evidently  passed 
hastily,  and  we  have  little  fear  that  the  precedent 
will  be  followed.  But  should  that  precedent  be 
allowed  to  remain?  What  is  the  nature  of  the 
tenure  we  have  been  speaking  of? — ^ood  behaviour 
— to  act  with  justice,  integrity  and  honor,  and  to 
administer  justice,  speedily  and  imparliallv,  is 
good  behaviour — il  a  Judge  acts  contrary,  it  would 
be  misbehaviour ;  what  more  can  be  required. 

We  again  repeat,  it  was  an  unwise  act  to  make 
the  County  Judges  ^  dependents  for  their  cffice  en 
mere  "  pleasure,"  taking  from  them  the  guaranteed 
tenure  during  fitness  and  good  behavioui-^for  all 
the  arguments  in  favor  of  a  fixed  tenure  apply  wi.h 
perhaps  greater  force  to  them  than  to  the  Judge  of 
ihe  Inferior  Courts,  being  brought,  as  they  aie, 
into  direct  personal  contact  with  litigants,  being 
Judges  both  of  the  law  and  the  jiacts  involved  in  a 
case-*-«>being  Judges,  also,  of  a  Criminal  Court, 
and  in  every  way  more  exposed  to  the  shafts  of 
personal  or  party  rancour,  &c. 
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It  would  be  a  waste  of  space  to  argue  for  that 
which  has  been  practicaUy  admitted  from  the  time 
of  the  Stewarts — long  since  iccognizod  by  the 
British  Parliament,  and  now  universally  carried 
out  in  every  Court  of  Justice  at  home — a  fixed 
judicial  tenure — but  we  cannot  forbear  a  few  brief 
quotations,  showing  the  views  of  great  lawyers 
and  statesmen  in  the  neighboring  Republic,  on 
"  the  servile  situation  of  holding  the  ollice  of  Judge 
at  will  and  caprice." 

No  more  will  you  see  in  the  administratiou  of  Justice  those 
men  whose  acquirements  and  talents  have  called  tliem  1 1 
eminence  at  the  bar.  They  will  never  consent  to  be  the  sport 
and  tools  and  victims  and  factions.  •  •  •  Kven  medio- 
crity in  the  profession  will  not  leave  ease  and  dignifieil  in  'e- 
pendence  for  a  seat  of  precarious  duration.  •  •  •  You 
must  resort  to  itie  dregs  of  the  law — to  the  pests  of  social  life, 
where  you  may  find  impudence  without  science,  zeal  without 
jadgment,  selt-suliiciency  without  moral  principle.     •    •     • 

A  new  way  to  get  rid  of  a  Judt^e  without  alleciinghi^  inde- 
pendence—touch not  the  Judge,  but  ^lipthe  otfiue  from  under 
him.  •  •  •  If  the  proposed  law  obiainh,  tliey  may  be  put 
down  without  trial,  to  save  a  miserable  farthing.     •     •     • 

The  Judges  hold  their  office  (during  aood  behaviour)  or 
this  reason.  Ttiey  are  not  the  d(»posilories  of  the  high  prero- 
gatives of  Governmer»t,  &c.  They  depend  entncly  on  llieir 
talents,  which  is  all  they  have  to  recommend  then  :  they 
cannot,  therefore,  be  dis{X>sed  to  pervert  their  power  to  im- 
proper purposes.  What  are  their  duties?  To  expouid  and 
apply  the  laws.  To  do  this  k\[\\  fuielity  und  skill  lequires  a 
length  of  timj.  The  requisite  knowledge  is  not  to  be  j)rot;ured 
in  a  day.  These  are  the  plaui  and  stroi  g  reasons,  which 
must  strike  every  one;  for  the  tenure  by  which  JuJi^es  tiold 
their  office — and  they  are  «ucli  as  will  elerniilly  endure, 
wherever  liberty  exi  ts.     *     *     * 

I  would  make  the  Judges  intleiendenl  of  every  po'ver  on 
earth,  while  they  behaved  them^elvfj*.  The  essential  ii«tHr- 
ents — the  permanent  welfare  of  society,  require  this  inde- 
pendence— not  on  account  of  tne  Judge,  that  is  a  small  c.»n- 
sideration — but  on  account  of  tnose  bt;tween  whom  he  is  to 
decide. 

If  all  that  is  quoted  be  not  applieahle  to  our 
institutions,  the  leading  principles  at  least  are  true, 
in  every  country  and  at  all  times. 

Having  now  examined  one  important  point — the 
necessity  for  an  able  Judiciary,  and  the  inducement 
that  should  be  held  out  to  men  whose  acquirements 
and  talents  have  called  them  to  eminence  at  the 
bar,  in  connection  with  the  oflice  of  local  Judii^e — 
we  proceed  to  the  minor  consideration,  the  rights 
and  claims  of  the  present  Judges  to  increased  con- 
sideration— other  points  are  involved  in  the  previous 
consideration — and  that  on  a  single  ground,  as 
general  grounds  have  been  before  set  down. 

In  1841  the  maximum  salary  was  fixed  at  £500. 
Judges  were  then  allowed  to  practice,  and  had  only 
the  duties  of  their  Courts  to  perform.  They  have 
since  been  deprived  of  the  right  to  practice  (a 
proper  regulation  in  itself,  though  by  it  many  of 
the  Judges  lost  an  increase  equal  to  their  salaries), 
and  have,  as  shown,  had  numberless  additional 
duties  added  to  the  office  ;  duties  not  contemplated 
by  the  legislature  at  the  time  the  salary  was  fixed. 


Their  salaries  are  not  now  in  conformity  to  the 
^alue  of  the  articles  of  life — the  cost  of  everything 
is  now  much  increased. 

The  value  in  kind  of  £500  in  the  present  day, 
£300  would  have  fully  represented  in  1841.  So  if 
there  be  applied  this  test  of  value,  the  sum  of  £700 
would  be  a  very  inadequate  representation  of  the 
£500,  the  original  salary. 

Their  position,  then,  claims  favorable  consider- 
ation, and  their  remuneration  ought  to  be  made 
commensurate  with  their  standing  and  responsibi-^ 
lities,  and  equal  to  the  necessities  of  the  day.  The 
question  is — Would  it  be  just  and  right  to  do  so  } 
Public  opinion,  expressed  through  the  leading 
journals,  has  declared  that  it  is  (the  Government 
admits  it),  and  it  is  respectfully  submitted  that  we 
have  sustained  this  declaration  by  proofs. 

The  legislature  must  pronounce  the  verdict,  and 
this  matter  of  tenure  and  remuneration  may,  we 
feel  assured,  be  confidently  trusted  to  their  wisdom 
and  justice. 

THE  HONOURABLE  JA.MES  BUCHANAN  MACAULAT. 

It  would  ill  become  the  only  Law  Periodical  in 
Upper  Canada  to  remain  silent  on  the  retirement 
of  Mr.  Chief  Justice  Macaulay ;  and  yet  there  is 
little  loft  for  us  to  say.  The  public  address  of  the 
Profession,  and  the  sentiments  expressed  at  the 
Banquet  given  by  them  to  the  venerated  Judge, 
emphatically  declare  their  profound  regret  in  the 
severed  connection  :  nor  could  even  the  yonthful 
aspirants  be  kept  back  from  addressing  the  vener- 
able Magistrate,  in  terms  dictated  by  a  remem- 
brance of  his  uniform  and  encouraging  kindness 
towards  them.  The  learning  and  purity  of  the 
Bench  immediately  concerns  the  people  ;  "  it  lies 
near  the  foundations  of  public  liberty."  "  Few 
Judges  have  possessed  in  greater  abundance  the 
qualities  which  inspire  confidence  and  exact 
respect,"  and  the  public  did  not  allow  the  retiring 
Chief,  whom  "  men  of  all  parties  looked  up  to  as  a 
pattern  of  judicial  purity,"  to  retire  from  the  Bench| 
which  he  occupied  for  twenty-seven  years,  without 
the  unanimous  tribute  of  public  respect  he  so  well 
deserved. 

In  him  the  public  have  lost  an  able  and  upright 
Minister  of  Justice,  and  the  Bar  a  Judge  whose 
kind  and  courteous  bearing  encouraged  the  most 
timid,  and  before  whom  the  more  practiced  advo- 
cate found  himself  at  home. 

We  dare  not  attempt  even  a  brief  review  of  Judge 
Macaulay's  learned  expositions  of  the  Law ;  that 
must  remain  for  abler  hands  :  and  the  record  of  the 
Courts  wherein  he  presided  present  ample  menu* 
ments  for  science  to  examine  and  enjoy. 

Uniting  an  ardent  love  of  justice  with  diligence 
and  learning.;  patient  and  urbane  on  the  Bench; 
even  those  whiWH  bis  reasoning  fa^ed  to  conyiner 


1856.  J 


LAW    JO 


URN  A  L.  90 

■ 

Defendant  object(rd  thai  contract  was  entire  to  deliver  a]I  in  a  week  from  26th 
of  Au«fu~l— but  that  was  uol  proved  :  indeed,  delivery  and  pRyraeuis  were  goin^ 
on  till  October,  though  defendant  suAered  suiuething  froin  delay,  allowed  for  in 
judgment. 

But  dcfendant'^i  principal  objection  was  want  ofjuritdution^  a«  it  wm  an  mm- 
settled  account^  in  a  greater  amount  than  XfiO,  (26  aec.,)  as  follows  t—Charles  Hunt 
to  Abmliain  Haiford,  Dr.  : — 

1855.— To  13fi  joiata,  8  feet  long,  4X 12. 

"  21ft     "    12        "  " 

"  105     "    10        "  " 

'•     96     "    11        "  «4 

Amount  at  jCaO  per  M £eO    8    0 

To   18  joist,  12  feet  long,  4  X 12. 

u      2     "    14        "  w 

"     12     *'    10        "             « 
Amount  at  £30  per  M '     8  13    0 

gredit., X64    1  10 

By  Cash 48    1    2 

Balance,  oit  summons  and  account,  of  claim,  £16  13  10 
Hw  Honour.  —  This  is  not  an  unsettled  account  over  £60  as  the 
greatest  amount  that  plaintiff  states!  as  furnished  altogether,  and  at  different 
times,  and  part  paid  for,  nearly  as  delivered,  was  £64  Is.  lOd.  Plaiitiff  gives 
credit  in  all  for  £43  7s.  2d.  ca^h,  which,  under  26  sec,  by  plaintiff's  deljbenite 
account  in  favour  of  defendant,  settles  this  amomit  down  to  at  least  X16  13s.  lOd- 
beuig  the  balance  claimed  under  23  and  26  sec.  Plaintiff  can  prove  no  mart 
though  he  might  get  less^  and  leaves  it  no  longer  an  unsettled  aocoout  over  XfiO : 
but  is  in  truth  and  in  fact  a  settled  account  to  a  less  amount  than  either  XfiO  or 
X25— the  balance  claimed  not  being  a  sum  over  X25  requiring  to  be  abambmed. 
It  is  true  plaiji  tiff  might  have  to  give  evidence  of  larger  amount  than  XfiO  de- 
livered—the credit  still  shewing  the  bahuiee  claimed ;  and  if  pbiuitiff  proved  the 
receipt  of  less  luml^er,  or  defendant  proved  payment  of  more  in  monies  worth  or 
cash,  it  would  teduce  the  balance  claimed  still  more.  Hill  v.  Swift  and 
Graham  v.  Burgess,  U.  C.  L.  Journal,  53,  4,  5,  takes  this  view :— Though  these 
plaintiffs  did  not  abandon  a  surplus  tn  time^  but  it  shews  the  priucipic  relied  on 
there  abandonment  was  uimecessary.  Mr.  Justice  Burns  in  Toronto  Gas  Com- 
pany  v.  Peters,  December,  1846.  and  Jordan  v.  Mann,  November,  1846,  in  the 
Home  District  Court,  (reported  ia  the  Colonist.)  went  fully  uitu  the  question,  and 
came  to  the  conclusion  that  the  balance  claimed,  as  reduced  by  payments,  is 
the  true  criterion  of  the  jurisdiction,  because  payments  are  within  plaintiff's 
kjiowledge,  and  he  must  credit  them  or  not,  at  his  own  risk,  otherwise  he  could  sue 
in  the  Superior  Court,  and  though  payment  were  proved,  reducing  claims  below 
jurisdiction,  plaintiff  still  gets  certificate,  which,  as  a  general  rule,  he  could 
not  obtain,  though  there  may  be  exceptions,  Mears  v.  Gilbertson,  Mich.,  7  Vic. 
But  when  redeemed  by  a  cross  demand,  as  on  sett-off,  &c.,  when  plaintiff  could 
not  know  tliat  it  would  be  pleaded,  as  defenduiit  might  bring  cross  action  certi- 
ficate would  be  allowed.  The  test  in  Uiis  case  is,  if  this  action  on  this  account 
Wid  claim  as  here  set  out  had  been  brought  in  County  Coun,  would  plaintiff 
lie  entitled  to  certificate  ?   I  think  not. 

But  when  plauitiff's  account  XfiO  is  ujisetUed,  there  being  no  act  of  plaintiff 
ever  abandoning  the  surplus  over  XfiO  or  over  X2fi,  or  giving  credit  for  poyrueuu 
in  money  or  monies  worth,  or  the  fair  and  true  amount  of  a  cross  demand  m  de- 
fendant's favour  reducing  it ;  and  the  plaintiff's  demand  is  yet  to  be  ascertained 
and  which  might  happen  to  be  proved  to  an  amount  over  XfiO— or  if  the  cross 
demand  (if  any)  on  set  off,  Ac,  is  also  not  ascertained,  on  which  also  enough 
might  be  proved  to  reduce  plaintiff's  demand  to  aii  amount  over  X2fi  or  even 
under  it,  there  would,  1  think,  be  unsettled  accounts  to  amounts  over  XfiO 
which  might  or  might  not  lie  reduced  to  an  amount  of  X25  or  under,  and  would 
either  way  be  a  ca^c  for  the  ^<uperior  Court,  and  on  which  certificate  might  bo 
granted :   see  c&^a   mentioned  in   Burns'    Judgment   and   Judge    Uowoii's 
HI  Cameron  v.  Thompson,  U.  C.  L.  Journal,  9. 

This  is  supported  by  the  wording  of  43  sec,  on  set  off,  viz : — "Or  if  the  de- 
fendant's demand  al^ter  remitting  any  portion  thera^  he  may  pteaae  do  not 
exceed  X26,  the  Court  may  give  judgment  for  the  defendant  for  the  balance 
found  in  his  own  favour,"— so  it  would  appear  thai  if  defendant's  demand^  on  sett 
off,  were  over  X25,  or  even  XfiO,  if  he  remits  enough  so  as  not  to  excned  X86, 
it  would  be  a  valid  sett  off.  and  permanently  to  shew  amount  remitted ;  he  must 
state  the  full  amount,  as  ihe  43  sec.  makes  judgment  a  discharge,  not  only  of  the 
amount  of  sett  off,  but  the  amount  by  which  such  claim  of  defendant  exceeded 
X3d,  to  be  evidence  agaiiwt  this  remitted  amount  being  put  ui  suit  thereafter ' 
and  if  this  coarse  is  pemiiticd  on  defendant's  sett  off,  it  is  not  too  much  to  say  it 
was  so  intended  on  plaintiff's  claim  requiring  the  full  amount  for  same  reasons, 
which  seems  U»  be  the  meaning  of  the  Legislature,  and  the  construction  put  on 
It  by  the  Courts— see  also  the  64th  sec,  which  goes  still  farther  in  support  otf*  tJi« 
views  expressed.  -.  4 

Judgment  for  ptaBitifflbr  X8  >  0. 


have  never  "doubted  his  honesty,  or  denied  that 
they  had  a  fair  hearing." 

He  no  longer  adornn*  the  judicial  station — he  has 
earned  immunitv  from  toil — he  has  sued  out  his 
writ  of  ease — leaving  only  pleasing  recollections  of 
his  judicial  career :  he  carries  willi  him  into  the 
retirement  he  has  sought,  the  more  than  kind  wishes 
of  those  with  whom  his  learned  labours  were  shared 
— of  the  Bar  of  his  native  country,  and  the  "  warm 
approbation  of  all  by  whom  sound  learning  and 
sterling  integrity  are  prized  and  honoured." 

THE    LAW    AND   PRACTICE    OF   THE   DIVISION    COURTS. 

This  work  has  been  undertaken,  and  we  ask  par- 
ticular attention  to  the  subjoined  notice,  and  would 
take  it  as  a  favour  if  those  County  Judges,  who  have 
retained  notes  of  their  decisions,  would  forward 
them  to  us  with  a  view  to  their  being  embodied  in 
the  proposed  treatise. 

Notice. — With  the  hope  of  making  the  work  I 
propose  to  undertake — A  Treatise  on  the  Laiv  and 
Practice  of  the  Division  Courts — as  complete  as 
possible.  I  am  anxious  to  embody  in  it,  or  other- 
wise note  the  judicial  interpretation  which  the 
several  Clauses  of  the  Statute  in  relation  to  those 
Courts  have  from  time  to  time  received  from  the 
County  Judges.  I  would  therefore  feel  obliged  by 
receiving,  through  the  Editors,  short  notes  of  decis- 
sions  on  the  construction  of  the  Statutes  or  Rules. 
The  most  convenient  form  would  be  similar  to 
head  notes  in  the  Printed  Reports.  I  assume  that 
the  Judges  will  not  be  unwilling,  by  this  means, 
to  give  to  each  other,  and  to  the  Profession,  the 
benefit  of  their  examinations.  I  will  be  most 
happy  to  receive  cases,  or  any  suggestions,  that  may 
be  sent  for  the  consideration  of  the  matter  I  have 
undertaken. 


Hodgson  vs.  Municipal  Council  of  York  and  Peel, 
and  Rex.  ex  rel,  Swan  vs.  Rowat.  In  the  January 
Number  we  omitted  to  credit  to  Q.  B.  Reports,  vol. 
13,  pages  268  and  340. 

Our  apologies  are  due  for  the  delay  in  the  appearan*  e  of  the 
February  Number  of  the  Law  Journal,  Our  readers  will  per- 
ceive that  a  more  than  usual  araojnt  of  matier  (and  that  of  the 
most  important  nature)  has  been  inserted,  whi  h  has  caused 
auoh  delay.  The  crowded  state  of  the  columns  in  this  Num- 
ber prevents  the  insertion  of  Remittances  received. 


DIVISION     COURT. 

{Reports  in  relation  to) 

Fint  Diviaion  Court,  County  of  Essex,— A.  Chewilt,  Judge. 

Halford  V.  Hunt. 

Jurisdiction — unsettUd  account— •baUxnee. 

Ptetnliffehum'ed  a  balance  of  J£l6  139.  lOd.  on  lumber,  to  amount  of  £64  l9. 
lOd.,  delivered  to  defendant  in  August,  September  and  October,  in  teamloadK— 
and  undefstood  to  be  paid  for  as  delivered  :  this  balance  not  being  paid,  plaintilT 
■topped  deli vering— A)  pieces  of  12  X 13— «ud sued/or  iMlauce  ou  amount  daimed 
(w  tha  words  of  23  aod  3$  tec'i  of  Act)  not  mtettOmg  £9&, 
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Fiitl  Divwton  Court,  Couuijr  of  Lambtoii.— C.  Arimtrouj.  Jiuigc. 

St  CKDAl.K  V.  \Va  E  and  nUADY. 

Levynif  TiX'S—durnttOH  nj  Ci'.i  "^or's  nttthtn'y^w.to:    i:uJs  U-i ..'e  to  seizure. 

The  delemlaiii  wn*  collector  of  taxes,  lor  the  oily  «.l'  Ottawa,  for  Itiil.  Tlie 
hoosr  ucrupied  by  ihe  plaiiUtlT  was  «««e«Hfd  aioidtM  A.  Bark(«  a*  owne*.  and 
Coiuieliv  a»  oefU|«iil.  The  latter,  after  the  a**c.>.*iuein  roll  wiii  inaile  out  aiitl 
returiieJ.  renn»veil  f<om  the  pr«»iiiii«e«  to  auoth»-r  h<ni'«e  in  thr  vicitiii).  |i«\iu« 
I'le  taxK«  aiiimid.  The  plauiti.rt;»iieied.  and  t!u*  oolUtior  Wade  dinetrd  liiauy 
bi«  bailiff  to  i«rize  aiid  *ell  a  ■<!ilei^h.  the  property  of  the  plaiiitiil'.  on  the  'iHU  of 
Pejriury  lait.  wliirh  w-aa  ace  »au  i/l/  !*oliL 

Hi6  lIowoiE-— The  plaintiff  com  fiid.*  that  hi»  property  was  not  lialle.  a*  hi-* 
name  i»  not  on  the  roll  aiidas  tlie  owner  ajul  tKtapani  aguuiM  whom  ihr  pn>pertv 
wan  aa-es«ed,  were  l>oth  rei»i<leiil  wiihni  the  city,  and  that  even  if  hi-*  pro  H*fiy 
WM  liable  the  collector'^  authority  had  expired  on  the  14ih  i-cettul  er.  uiiu  \%as 
iu>l  extended. 

A*  to  the  U*t  objectioli.  I  shall  fir>»t  dispose  ol  it  —a-i  if  it  were  dulfieient  there 
wooM  be  iilile  use  in  rxatuuiin^  uiio  tlie  other  poiiu^. 

The  A»*eiiameiit  Act  of  1853  require*  the  collector  to  return  their  roll*  by  the 
lllh  of  t>ecember.  l>ut  provide^*  that  the  County  Council  may  exttJid  the  lime  to 
the  1*1  of  .March.  ••>  that  if  there  were  no  oiher  Act  I  fthould  htiKI  that  the  eol- 
lector*«  authority  tu  thi«  caM  luul  expired  $1  the  time  of  the  seizure,  at  it  doei* 
not  appear  that  the  County  Council  iOi>k  aiiv  actjou  with  re^rd  to  ihe  reluru  i»r 
the  rolu.  But  Snl  vcc.  or  the  Act  of  1651.  iSih  Vic.  cap.  '21.  eimet.-<  that  ia  any 
caae  wheie  a  collector  oiany  mumteipriiUy  may  have  heretofore  faded  or  omit- 
ted, or  may  hereaAer  fail  or  omit  to  collecL  the  taxe^  mentioned  ili  hi*  c<)|- 
leeUM-**  rctlU  or  anv  portion  thereol.  by  the  Uth  of  L»eeem:.er.  or  by  »iich  oiher 
day  in  the  year  for  which  he  inav  have  tweu.  or  may  heretofore  le  apjKiinied 
by  the  Maoicipal  Council  of  the'  County,  it  shall  and  may  L,e  hiwful  for  the 
ConiiciloTsucVmuiiicipality  to  authorize  and  empower  bv  re»olutii>ii  the  muiI 
collector,  or  any  other  person  in  his  Ktcad.  to  coutnme  the  lev\  aiid  collection  of 
•adi  T«f »«» tazas  in  the  manner  and  with  the  |iowers  provitled  fur  by  law  (or 
the  caueral  levy  and  collection  of  taxes.  Provided  always  that  nothing  hereni 
eontained  shall  be  held  to  alter  or  a.lect  the  duty  o(  the  collector  to  return  his 
collection  roll  or  to  invalidate  or  otherwise  afft*ct  the  liability  of  the  said  collec- 
tor or  hii  •uretiat  in  any  maimer  whatnoever. 

It  appears  thai  on  the  fltb  of  February  last,  a  resolution  of  the  city  in  the  fol- 
lowinr  words  wiu  passed  :— "  M<tved  by  Aldemum  MeGillivray.  i)ecoiKted  by 
Aldemmn  Maira,  'liiat  the  several  collecton*  for  the  \tiifl  year  t\tf  the  late  town 
of  Bytown,  br.  and  are  hereby  authorised  and  empowered  to  continue  ilie  leey 
and  coUectioii  of  aU  unpaid  taxcM  fur  the  year  li>ft  ni  the  manner  ami  with  the 
powem  provided  by  law  for  the  general  lev>  uial  eoileetion  of  taxes.' " 

I  think  the  Act  referred  to  gjvc  the  Manicijtal  Comic. I  of  the  city  more 
anthorilya*  to  their  collectors  than  the  .Act  i>t'ld33^ve  lo  the  County  t^oniiedt 
for  they  could  not  extend  the  time  for  coUeetui-«  to  icjuru  their  rohu  i  eyond  the 
1st  of  March.  Where**  the  Act  of  lS5i  emjA*wer»  the  tvuiKil  of  a  mumeii  ulit> 
to  conthtue  th^  authority  of  their  ctdleetor*  mdehmtely.  An4l  w»  long  nn  Wmie 
wai*  a  collector  for  the  city,  he  po«»e<*re<i  the  |4twer  to  act  undet  the  ie«i>luuoii 
above  mentioned,  alihougu  1  think  the  lesolutioii  would  haw  Ueii  moie  cotitct 
bad  a  linut  or  particular  day  teen  fixed  upon  wliieh  the  collt^tor  ohould  letuni 
hi«  rc»ll.  It  wa4  argued  that  the  proviso  to  the  .Ird  nee.  vt'  ihe  Act  of  ISH.  vou- 
lempiatea  that  the  collector  shimld  still  return  his  roll  by  the  14ih  of  ^  eceiii.  ei 
or  1st  of  Afarch  at  the  furthest,  but  that  coiidtruetiuii  of  the  proviso  would  i,v  m 
opposition  to  the  apparent  meaning  of  the  eJaune.  which  cicarly  relet*  to  eol- 
lectore  who  may  ha\*e  failed,  or  iiaiy  hereafier  tail,  to  leuirn  their  lolU  eiiher 
an  the  14ih  Decemher  or  on  any  other  day  fixed  by  the  County  Council :  ni  fact. 
the  Act  tiv^  to  the  City  Council  entire  control  over  their  collectuni  as  to  ihc 
time  of  making  their  returns  and  paying  over  monies  collected.  Lut  nothing 
more.  The  duties  of  collectors,  that  is  upon  whose  pr€»i)erly  they  may  levv 
taxes,  and  what  slepa  thsy  shall  take  when  the  have  levied,  are  regulated  b/ 
Statutes,  and  chiefly  by  the  Act  of  ld33.  Itfth  Vic.  cap.  Idi. 

The  collector's  roll  is  fouiidetl  upon  the  ii4«es«mcnt  roll.  Ntnv  the  7th  .^e.  of 
the  AMe«uaent  Act  of  ItiU  direcU  as«eSM>rs  how  to  proceed,  and  pays  thai 
when  the  owner  ol'  Ituid.  occupied  by  an«>lhe(.  i»  resident  ni  tue  inuiucipaitt). 
and  known,  (to  the  assessor,  1  suitpose.)  it  »liail  i.e  a»^e«««ed  in  the  name  ot  aiul 
■rninst  both  owner  and  occupier,  and  the  taxes  thereon  iiuiy  t«  recoc'rc(iuguiii»i 
•ttch  owner  or  occupier,  or  from  any  Jytun  own<r  or  ocruiMiHt,  snving  lli^ 
lecourse  against  any  other  party. 

The  lith  sec.  directs  the  collector  how  he  in  to  proceed  on  receiving  his  col- 
lection roll,  and  the  next  clause,  his  duty  and  aulho.ity  m  case  a  pa.i>'««  Utxc* 
be  unpaid  for  14  days  aAer  proper  demand  mitue.  and  lHiy^  tliat  in  &ucli  cao«*  lie 
ony  levy  the  Mme  with  costs  by  distress  and  mile  of  the  gcKMh  and  chaitles  1 1 
the  party  who  ought  to  pay  the  «mc,  or  of  any  giHMl«  awl  chatties  in  his  pu9- 
■eauon.  wherever  found,  in  the  township,  vilUge.  town,  or  city  in  which  he  u> 
the  collector,  and  at  any  time  aAer  one  month  from  ihe  dau  ol  lUe  delivery  of 
the  roll  to  him  he  may  make  distrens  of  the  guods  and  chattels  whicli  he  may 
llnd  on  the  land*  of  non-residents,  and  no  cUuin  of  propeiiy.  lieu  or  privUege 
therefrom,  shall  be  available  to  nreveut  the  Nile  or  the  jwymeut  of  tuxes  and 
oat  of  the  proceeds  thereon    It  may  tje  t«id  that  the  |«irty  who  OH^ki  to 


■ay  is  either  the  owner  or  occupant  as«essed ;  but  then  the  &>talule  says  they 
nay  be  recovered agauut  any  future  owner  or  occupant.  It  is  uue,  the  collector 
nay  follow  the  owner  or  occupant  assessed  into  au^  township  or  puice  wahui 
the  comity  to  which  the  party  may  have  removc<I  alter  Leiug  assessed. 

The  moat  anple  powers  are  give.i  lo  collectors  t>y  these  clauses  of  the  Statute, 
■nd  the  46th  sec.  even  goes  so  lar  as  tu  say  that  ihe  taxes  ausrued  or  to  accrue 
upon  any  laud,  shall  be  a  special  lieu  on  such  land,  having  piefe.euce  over  any 
amiia.  lien,  privilege,  or  eucumurances  of  any  pa.-ty  excein  the  Crown,  and 
itell  aot  raqi^  regirtratiou  to  preserve  iu  It  must  tie  ousciveU  that  the  wuiid 
Iwd  nMBSMUses  as  well  m  lauda  on  whifth  there  are  no  houses 

If  the  fatore  oMmer  or  occupant  of  ahoase  aeaus  any  parly  wao  may  be  fomid 
'm  iiwiiiiBnii  of  it  wttKt  assessment,  and  during  the  existence  of  a  cailecio.  ** 
aaSodtyrthMi  1  tUnk  the  idaJntiir  was  sueh  ocoapaat,  and  hu  property  or  guoda 
nvl  ohiitele  tharcfore  liahb  to  «ei«ara  and  tale  for  the  taxes  miiesieri  against 
^  land  oooupied  by  hiiOi  and  that  the  collector  beji;  authorised  by  the  lesolu* 
itan  «f  tkajoomeil  waa  not  a  treipamr  or  goihy  d'  any  wnmg  iu  seuiug  and 

^MeQidiiwIy  MB  atth  tiM  phfaitifl;  and  «Rlw  k^ 
•MliiDMdayi. 


APPOIMTMPNT9  TO  OFFICE.    •tC. 

riu-  lion  iir.tLle  \ViLLi.^.M  ii^.JV.c  \  liii  vj'kA.  i  .  i)..  <»m'  oi  ihi*  Justices  of 
iie.  Mit.ic>it  N  (  ml  I  «»f  t^.-eeii'-  Btneb.  to  I«j  I'hief  Justice  of  Her  .Majesty's 
Court  oi' (.\>mmoii  Ilea"  u\  Ijkmt  Canada. — [(jazeiii-d  7th  Februarv.  ItfM.] 

The  llononmUle  AKClUHAl.  McMn  ViV.  one  «f  the  Joi»tice<  of  Her  Majesty's 
TouM  «f  0(»nim  mi  VWh*.  to  I  »•  one  of  ihe  Ju'•liee^  i>f  Her  Majesty**  Couit  of 
Q.it'fii'"  Hi'tioh  ill  I  |VMT  (''H'rtila  with  prtvedcice  from  the  2ith  December, 
1^31.— [(hi/A-tteil  7ili  Vv\  run  v.  ISyj.J 

JOHN  IIAWKINS  HAIJARTY.  i:«  jtiirr.  one  of  Her  Majesty's  Counsel  m 
rpjxT  (iiniula  to  I  V  one  of  the  Jn«iier9  if  Her  .MncMy's  Court  of  Common 
Plea.4  iit  Upper  Canada. — [(iu;eeiied  "Tih  TelTuary.  liMMi.] 

SHRRI FF8. 

J  V.MK.<  HALL.  EM]iiire.  to  le  Sheri  fi»f  the  United  Counties  of  Peterborough 

and  Victoria.— f<Jazettetl  »th  I'ehrtwrv.  iyV6.] 

NOTARIKS  PCBI.IC  IV  t'.C. 
RiniARr)    l^'TCHI^()^   tJAKDINKK.    of  Bayheld.   Gentleman,  to  be   a 

.\otar\  Pill  lie  in  I'lif^er  Cntmda. — ((iazettrd  26lh  Jaiitiarv.  14'«.] 
ANTllO  TV  LA  CCUKSK,  <  f  Undxay.  r.i«mirc.  to  be  a  Niitary  Public  iu  Upper 

Canadu.— [Gazetted  16lh  Fei>iiittry.'lti36.] 

A.<^M»CIATK    l'OnONER.<t. 
WILLIAM  C.  sn\W.  ]>qui  e.  M.D..  to  ).«  an  AsMiciate  Coroner  for  tha 

Comity  of  \Vrntworth.—r(7a;!etted9ih  February.  19W.] 
JA.MH.S  A.  PARK.  K«qui<c   M.  I>. ;  GKORGK  mNGllAM.  Esquire,  M.  D.: 

and  JAMl-IS  CARROLL.  Ci*iuirr.  to  \yt  Associate  Coroners  for  the  County  of 

Dxford.— (liaretted  l.>lh  February.  IdM.] 
FRA.NCI8  OWENS.  Ii»quirc.  Su  ireon.  to  lie  an  A ««ociate  Coroner  R>r  the 

County  of  Weiitwnnh.— [Gazetted  1/Sib  February  ttt*.] 
WILLI  A. M  P.  OSLURNK.  Esquire,  to  I.e  an  AsfHHiuie  Coroner  for  the  Cotuty 

of  Norfolk.— [Gazetieil  10th  February.  1636.1 
UOTCEIKIN  II  VYNt  S,  £s  luire,  M.  U  ,  and  FRANCIS  W.  IRWOf,  Eaqoire, 

to  Le  Associate  Coroners  for  the  United  CoimtMS  of  liur  >u  and  i»ruoe.-— 
[Gazetted  lOih  February,  ia3«.] 


THE  DIVISION  COURT  DIRECTORY. 

Intended  to  show  the  number,  limits  ami  extent,  of  the^eveval  Diviaion  Couria 
of  Upper  Canada,  with  the  names  and  addresses  cf  the  Office  r.i— Clerk  and 
Baililn— cf  carh  L  ivi^lon  Court,  t 

COUNTY  OF  ELGIN. 

Jndgt  rftkr  CovM*ynnd  UtiiiuoH  Cutirts.  L*.  J.  IIUOHR^.  Si.  Thonw^ 

First  Divif  on  Court- C-rL.  i^imon  Newcoiul  e.  Vicinm;  liatl-JfK  Fortlyce  W, 

Atkins,  and  Allan  Ma-r.  Vieiiim;  / 'm>»— The  Towiwhipof  Payh«uii. 
t'eeond  D'Vts-.on  Ctur* — Ci''rk.  William  Campleil.  Aylmer;  Badjf.  Peter  Spring* 

•led.  Aylnier;  Limits— 'ihe  Town»hi|)s  cf  Malahide  and  South  Lor- 

cUe.<tcr. 
TMtrd  ij'V  f.mt  Court— Ctrl:  James  Farley.   Pt.  Thomas;    Bailiff,  Peter  L. 

Span.i  >'t.  'I  b'  ma«;  L-m  ts — 'J  he  Township  of  Yarmtmth,  and  greater 
jxji-tion  of  the  Township  •  f  i^ouihwold. 
Fourth  Diviom  Court — CUHe.  Wibiam  Ha-ris.  lona ;  BaiUfff,  James  McBrkle. 

Akhoiough;  and    James  Ihilioit.  lotia:  l.tfn»r«— Ihe  Towiit>hip  of 

Akllxt.'-onjrh.  and  a  «iuall  portion  of  the  West  part  of  the  Township  of 

South  wo.d.  ■ '    ■- 

COUNTY   OF   OXFORH, 

Judsioftkt  Countjf  n$td  J).r  tlon  Courts. McQussx,  WoodAock. 

First  Dtcs'om  Court ^CUrk  George  W.  Whitebread.  VVoudAtock  ;  Btuliff,  HnA 

Mciiay.  Woodstock :— Jwwitfr  Town  of  WrwHl*t«H*k.Towit#hip»  of  Bland* 

f 'nl.  I  .nM  Oxf  'ni.  I 'nst  Zona,  ai  d  that  iiaii  of  NonhOxforri  Eastol' U>t  19^ 

and  so  miK'h  of  Wef>t  0.xfo)d  vl^  Iie<i  Vmh  of  l^ot  1.  to  the  Stage  Road, 

then  on  ih*^  North  side  of  sui  I  Road  lo  whence  it  inteisects  ihe  Town* 

ffhip  ot'  i.n-l  Oxfonl. 
Stcond  DivisoH  Court — Clerk.  Jcrem'ah  Cowan.  Princeton  :  BaH^^  Tbomaa 

Cowan.  Princeton  ;  /  imits-  'Ihe  Town.>bip  of  I  leiibeim. 
1%:rd  DVS.OH  Cotut—CUrk.   Loaald  Matheson  Embro'.  We«t  Zona;  BmSiff^ 

A*a  ilullock.  Einhro*  We6t  Zona ;  /.imiis— The  Townships  of  West 

Zona  and  Bitot  NissourL 
Fourth  Divs  on  Court — CitrL.  James  Burr.  Norwich ville ;  BaUiffs.  William  B. 

i^earl/i  and  &>oloinoii  Veiiiiiiig#,  Norwichville ;  Limits — The  Township 

of  Norwich. 
Fifth  Div.iloH  Court^C'erk.  Tavid  t^'aufield.  Ingersoll ;  Endiffs.  Moies  Tnpp 

and  Ri  u' en  Ca'M.l  Ingersoll;  Limits— i^t  mu«-h  of  North  and  Wet 

Oxf  ml  noi  iiuMudefl  in  t-ir«i  Liviiiion.  Village  rf  fngerKoIl.  ainl  that  part 

of  the  Firi*i  Coiicei^tiion  of  ocrehain  We»t  «*f  MHkllv  Town  Line. 
Sixth  Dirunon  Court— X^itrit.  Charier  Hawkins.  I  ereham ;  Bail'/f.  1  avid  ElUott| 

JJenhJim ;  Limi.'t— Thai  pait  if  the  Township  of  i^ereuim  not  induM 

ia  Ihe  Fifth  Livi^ioiu 


COUNTY  t>F  NORFOLK. 

Judgt  of  the  County  and  2>.  v'sion  Courts.  ~^  SAUCOif .  Norfolk. 

First DtvisionCourt-'Cierk^  Abraham  P.  Rapeije,  Norfolk:  BaU^s.  Aaron  S. 

Barl.er.  and  Nathan  Pegg,  Norfolk  i  Limits— Town  of  Norfolk  and 

Township  of  Woodhou<«e. 
5scoNd  Division  Court— C*rk.  Oliver  Blake,  Waterfbrd ;  BaUiffs.  Philip Beemer, 

and  John  Ma«acar.  Watelf^>rd ;  L*in  tt— The  Township  of  Towiu^nd. 
Third  Divtsicn  Court^Cltrk.  John  il.  l  odge,  Windham  Centre ;  JSaiIi^,lbomas 

Tate.  Windham  •  eutre :  Limits— The  Township  of  Windham. 
Fourth  Division  Court -CItrk.  Thomas  Jenkins,  Lelhi ;  Midf,  L.  Cook,  Delhi; 

Limits— The  Township  of  Middleiou. 
F^fth  Division  Cowu-Cltrk.  WUliam  Hewitt,  Vittoria ;  Aur#.  £«iuf  1  Bhcarar, 

Vittoria:  Luniis— The  Township  of  ChaiuttesvUle. 
Stsdk  Z>««.<  0M  Court—Clerk,  AfidiCW  Met4|iUia]|   Port  Bowaa;  Bv^S^  Mb 

timith  Port  Rowan :  Lr'miCii— The  Towuship  of  WaUiugbam. 
Ssmuk  Division  Ooun-^-kiiky  Thomas  Chamberlin,  Honghton  Centrt ;  IMr* 

Prodenek  U    Fkk,  lieiigfaion  Gaotra ;  LsMUtth»TU  Tn  iiiilfcip  df 

Hfinahtiwii 

t  WMkohianratioiM  tnmpt§§  lt^  ¥Bi  t  oatktuiiiiymdRWieiliyfcirit 
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DIVISION    CO  U  ATS. 

OrFICSRS    AND    SUITORS* 

Officers, — We  understand  that  thri  Jud^e  of  the 
Co.  Court  of  Simcoe  has  issued  an  order  to  the 
officers  of  his  Court,  to  register  all  letters  enclosing 
papers  transmitted  under  the  provisions  of  the 
Statute  for  service  or  execution  in  out  Divisions  or 
other  Counties^  as  well  as  letters  of  notice  neces- 
sary to  be  sent  by  Clerks  to  parties  in  suits.  The 
loss  of  some  letters,  enclosing  papers,  which  it  was 
found  impossible  to  trace,  gave  occasion  for  the 
order  referred  to.  When  letters  are  registered, 
there  is  more  security  to  parties  and  officers ;  the 
expense  is  trifling,  and  as  a  necessary  postage  it 
ib  laxaule,  a.  part  of  the  costs  ;  it  would  be  better, 
therefore,  tha>  it  should  bj  done  in  all  cases.  In 
those  Counties  in  which  no  such  order  has  been 
made,  we  would  suggest  to  Clerks  their  drawing 
the  attention  ol  the  Judg  s  totihe  matter ;  for  such 
a  regulation  will  be  on  y  a  partial  benefit  unless 
extended :  it  should  be  adopted  generally  in  Upper 
Canada. 


We  have  received  from  Mr.  Otto  Klotz,  the  very 
intelligent  Clerk  of  the  Second  Division  Court  of 
the  County  of  Waterloo,  the  following  communica- 
tion. We  refer  to  what  was  said  in  the  February 
number  respecting  the  manner  and  form  in  which 
officers  should  send  subjects  for  examination,  or 
pot  queries;  this  communication  of  Mr  Klotz 
comes  np  to  the  mark — it  is  as  follows : — 

«'  The  following  qiieoitkms,  relating  to  Division  Court  business, 
are  matters  of  dinerence  between  various  Clerks,  and  I  there- 
fore deem  it  proper  to  lay  them  before  you. 

1.  When  Transcript  of  Judgment  is  sent  to  a  Clerk  in  due 
form,  Execution  thereon  issued,  Return  thereto  made  by 
Bailiff,  in  what  manner  is  the  Clerk,  to  whom  Transcript  was 
sent,  to  make  his  return  to  the  Clerk  that  sent  Transcript  7 

Some  Clerks  return  Transcnpt  bv  writing  the  retnm  on  the 
beck  of  it;  others  return  Transcript,  and  notify  by  a  mere 
letter  whatever  may  have  been  done  in  the  matter;  and  where 
a  number  of  Transcripts  are  sent,  make  a  return  to  them  in 
form  of  a  list :  othere,  again,  make  a  separate  return  for  each 
Transcript,  stating  style  of  cause,  date  of  receipt  of  Transcript, 
date  of  Execution,  date  of  return  and  nature  of  retum  attested 
by  the  seal  of  the  Court  and  signature  of  the  Clerk. 

3.  Are  the  transmitting  and  receiving  Clerks  of  Transcripts 
of  Judgment  respectively  entitled  to  the  fee  of  Is.  for  transmit- 
tiog  papers  or  receiving  papers  ? 

iVbte.— I  am  alluding  to  tho  two  last-mentioned  fees  in 
Schedule  A.  18  Vic.  cap.  125.— Some  Clerks  charge  it,  and 
some  not. 

8.  Are  Bailiffs  entitled  to  mileage  on  Executions  by  them 
returned  NvUa  Band,  or  to  tho  like  effect,  where  no  money  is 
made? 

4.  Are  Bailiffii  entitled  to  mileage  on  Summonses  not  served 
hj  them»  although  they  may  have  actually  travelled  a  certain 
distance  to  the  place  where  plaintiff  directed  that  the  defend- 
ant resided,  but  could  not  serve  defendant,  either  because  he 
had  removed,  absconded  or  concealed  himself,  or  because  no 
such  party  ever  lived  there  ? 

v5^-— 7 


5.  Are  Bailiffs,  upon  service  of  Summons  sent  from  another 
county,  entitled  to  the  fee  of  Is.  for  attending  to  sWear  7 

Some  Clerks  allow  mileage  in  both  cases  (3  &  4),  othen 
only  in  the  3rd,  and  others  not  at  all. 

Some  Clerks  allow  the  Is.  (in  5th),  others  onlv  when  Sum- 
mons is  served  out  of  Bailiff's  own  Divbion,  and  others  do  not 
allow  it  at  all. 

Since  all  Clerks  and  Baili^  of  Division  Courts  act  under  the 
same  law,  and  are  to  be  guided  bv  the  same  tariff  of  fees,  their 
charges  should  be  uniform  ;  and  I  am  of  opinion  that  if  these 
matters  are  discussed  in  your  Journal^  this  uniformity,  so 
much  required,  may  be  established." 

We  willingly  give  our  views  on  the  questions 
proposed. 

1st.  The  object  of  the  Division  Courts  Law  is  to 
facilitate,  as  much  as  possible,  the  recoveiy  of 
small  demands ;  and  with  as  little  inconvenience, 
as  may  be,  to  suitors.  The  Legislature  evidently 
contemplated  that  'the  machinery  of  the  Courts 
would  be  worked  out  chiefly  by  the  Clerks,  and  in 
order  to  do  this  effectually  there  must  be  system 
and  completeness  in  the  performance  of  their  duties. 

The  Transcript  is  directed  to  the  Clerk,  is  the 
foundation  of  the  execution  to  be  issued  by  him,  is 
a  quasi  record  of  his  Court,  and  ought  therefore  to  be 
retained.  Regular  returns  should  be  made  to  the 
Clerk  sending  Transcript  by  Clerk  who  receives  it, 
under* his  hand,  and  authenticated  by  the  seal  of 
his  Court.  The  form  of  Retum  is  not  essential, 
provided  it  shows  all  necessary  particulars.  The 
tabular  form  would  seem  to  be  the  most  convenient 
— ^stating  style  of  cause^^ate  when  Transcript 
received-^ate  when  Exe«::ution  thereon  issued — 
date  of  Bailiff's  Retum  and  nature  thereof.  Any 
number  of  Transcripts  received  from  the  same  Clerk 
may  be  included  in  one  Retum,  if  it  is  desirable  to 
do  so. 

2.  We  think  they  are ;  at  all  events  it  seems 
quite  clear  that  the  transmission  fee  is  taxable  ;  the 
term  "  for  service"  in  the  schedule  seems  sufficient 
to  cover  the  charge ;  and  it  may  reasonably  be  so 
constmed.  In  vTd^sterJs  DicHanary  we  find  the 
following  definitions : — 

*^  Service."  Actual  duty ;  that  which  is  to  be 
done  in  an  office. 

"  Serving"  performing  duty.  "  To  serve  an 
attachment."  7b  levy  on  the  person  or  goods  by 
teizure.  ^*  To  servp  an  execution."  Jb  levy  it  on 
goodsy  &c.  "To  serve  a  warrant."  To  read  it 
and  seize  the  person, 

S.  Clearly  not — as  there  is  no  "  levy,"  and  no 
"  money  made." 

4.  Certainly  not ;  an  allowance  for  mileage  in 
such  cases  would  x)pen  the  door  for  fraudulent 
delays,  and  is  not  taxable. 

5,  The  affidavit  may  be  said  not  to  be  drawn  till 
the  necessary  blanks  are  filled  in ;  therefore,  when 
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the  Summons  is  served  out  of  the  Bailiff  ^s  own 
Division^  the  fee  of  Is.  is  taxable  for  drawing  and 
amending  to  swear  to  the  affidavit — but  not  so  when 
served  within,  the  Division. 

On  the  subject  of  Bailiff's  fcf^s  generally,  we 
would  observe  that  llie  plain  dutit^s  of  Clerks,  in 
all  cases  coining  within  their  cognizance,  is  to 
disallow  charges  illegally  made  by  Bailiffs.  They 
are  the  taxing  officers,  subject  to  an  appeal  to  the 
Judge.  The  great  objection  to  the  old  Courts  of 
Requests  was  the  excessive  and  illegal  charges  of 
Bailiffs  :  and  it  becomes  Clerks  to  keep  a  watchful 
eye  and  strict  rein  on  the  Bailiffs  who  need  it. 
The  suitor  naturally  looks  to  the  Clerk  for  protection 
against  extortion  ;  and  they  have  a  right  to  expect 
such  protection  at  their  hands. 

A.  C.  asks  if  the  claimant  on  an  Interpleader  Siimmona  is  a 
party  within  the  meaning  of  the  item  m  the  schedule  giving 
ft  fee  for  search. 

Undoubtedly  he  is ;  although  the  style  of  the 
original  cause  is  retained,  he  (the  claimant)  is  a 
necessary  party  to  the  proceeding.  It  is,  in  effect,  a 
suit  between  the  claimant  and  the  judgment  cre- 
ditor ;  and  therefore  the  former  cannot  be  charged 
with  the  search  fee,  if  the  proceeding  is  not  a  year 
old. 


Bailiffs. — In  another  page  of  this  number  is  the 
first  part  of  a  work  written  expressly  for  the  Law 
Journal^  on  the  office  and  duties  of  Bailiffs  :  it  will, 
in  a  great  measure,  take  the  place  of  this  depart- 
ment in  the  Joumaly  but  we  will  still  continue  to 
observe  on  matters  submitted  to  us  for  examination. 
We  cannot  say  that  Bailiffs,  as  a  class,  support  us 
with  any  share  of  liberality — a  number  ot  them, 
whom  we  looked  for  as  new  subscribers,  have 
returned  the  January  number  sent  them.  It  may 
be  that  tk^se  officers  are  already  perfect  in  their 
datieS)  or  do  not  care  to  inform  themselves.  The 
writer  of  the  Mam  a^  (a  gentleman  of  large  experi- 
Ance)  states  that  not  ten  out  of  every  hundred 
Bailiffs  are  properlv  informed  on  their  rights  and 
duties — perhaps  those  who  have  refused  are 
amongst  the  Informed  Ten — we  shall  see  :  but  as 
they  will,  of  course,  not  expect  to  have  the  benefit 
of  what  others  pay  for,  should  a  ease  arise  a  little 
above  their  comprehension,  some  professional  man 
will  be  a  iee  in  pocket. 


Suitors — What  the  defendant  should  do  between 
the  service  of  Summons  and  the  Court  day.  {Con- 
tinued from  page  23.) 

Th^  drfenre  of  set'off.^^Thc  law  of  set-off  is  sim- 
ply this:  Where  two  contending  parties  have 
mutual  debts^  instead  of  two  distinct  actions  and 
judgments  beinq;  necessary,  the  defendant  has  the 
Privilege  of  setting  off  his  demand  against  the 


plaintiff,  and  then  there  is  one  judgment  for  the 
balance.  Two  distinct  causes  of  action  are  thus 
settled  in  the  same  proceeding — the  defendant's 
notice  of  set  off  answers  to  the  plaintiff's  Summons. 

The  notice  is  in  effeel  a  summons  to  the  plaintiff 
to  answer  the  defendant's  own  demand;  and  it  is 
but  reasonable  that  the  defendant  should  be  lield  to 
as  much  care  in  his  particulars  of  set  off  as  the 
plaintiff  is  in  his  particulars  of  demand  ;  especially 
as  the  plaintiff"  has  only  six  days'  notice  to  answer, 
in  the  one  case,  while  in  the  other  the  defendant 
has  ten  days. 

What  is  requisite  in  the  plaintiff's  particulars  of 
claim,  already  noticed  in  previous  numbers,  is 
equally  necessary  in  the  defendant's  particulars  of 
set  off'.  The  defendant,  in  making  out  his  set-off, 
should  give,  where  practicable,  the  particular  items 
in  detail,  in  the  ordinary  form  in  which  an  account 
is  made  out ;  he  then  adds  a  notice  in  the  form 
mentioned  in  the  February  number,  and  serves  the 
documents  as  directed  therein. 

With  regard  to  the  amount  of  a  set-off,  the  law 
discloses  two  courses  to  the  defendant ;  for  if  the 
defendant's  demand  be  for  an  amount  (say  £30  or 
more),  exceeding  the  jurisdiction  of  the  Court,  and 
he  is  able  to  prove  an  amount  exceeding  £S5,  the 
Judge  will  non-suit  the  plaintiff,  and  make  an 
allowance  to  the  defendant  for  his  costs  and  trouble 
in  attending  the  Court :  or  if  the  defendant's  set  off, 
after  remitting  any  portion  ol  it  he  may  please,  does 
not  exceed  £23,  the  Judge  may  give  judgment  for 
the  defendant  for  any  balance  ilound  in  his  favour ; 
but  if  a  judgment  be  given  for  the  defendant,  it  is 
in  lull  discharge  of  the  whole  set  off.  When,  there- 
fore, a  defendant  wishes  to  have  the  matter  finally 
settled,  and  his  set  off  exceeds  £25,  if  he  is  willing 
to  abandon  all  over  that  amount,  he  should  enter 
the  abandonment  on  the  set  off  before  he  serves  it. 
If  the  defendant's  set  off  does  not  equal  the  plain- 
tiff^'s  claim,  the  one  is  deducted  Irom  the  other, 
and  the  plaintiff  has  judgment  for  the  balance  only. 

It  may  sometimes  happen  that  a  defendant 
neglects  to  serve  in  proper  time  the  notice  of 
"Statutable'*  defence.  Whenever  that  is  the  case, 
the  Judge  is  empowered  to  adjourn  the  case  to 
enable  the  notice  to  be  served :  this  is  usually  done 
upon  payment  to  the  plaintiff  of  his  costs  for  wit- 
nesses, &c. ;  and  in  any  case  in  which  there  would 
bt5  a  failure  of  justice  if  the  adjournment  was  not 
made,  as  where  there  is  a  set  off  and  the  plaintiff 
is  worth  nothing,  or  leaving  the  country,  the  Judge 
will  be  sure  to  grant  the  defendant's  application  to 
put  off  the  case. 

With  regard  to  securing  the  attendance  of  wit- 
nesses and  the  production  of  any  necessary  papers, 
the  defendant  can  take  the  same  steps  to  obtain  and 
serve  subpoenas  as  the  plaintiff;  and  should  the 
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defendant  wish  to  have  the  action  tried  by  a  jury, 
he  must,  within  five  days  after  the  service  of  the 
Summons  upon  him,  give  to  the  Clerk  a  notice 
requesting  a  jury,  and  pay  the  Clerii  the  fees  on 
such  proceeding. 


ON  THE  DUTIES  OF  MAGISTR,ATE8. 

SKETCHES  BY  A  J.  P. 

(Continued  from  page  34.) 

TRS'WAKRANT  TO  APPREHEND. — (Continued.) 

Every  Warrant  should  shew  on  the  face  of  it  that 
the  Magistrates  issuing  it  has  jurisdiction.  *J  Sec. 
S  of  the  16  Vic,  c.  178,  points  out  the.  requirements 
of  the  Warrant,  and  contains  ample  directions  as 
to  when  and  where  it  may  be  executed,  and  for 
its  being  backedj  the  section  enacts : — 

That  ervery  8U6h  warrant  to  apprehend  a  defendant,  that  he 
may  answer  to  such  information  or  complaint  as  aforesaid,  shall 
be  under  the  hand  and  seal,  or  hands  and  seals  of  the  Justice 
or  Justices  issuing  the  same,  and  may  be  directed  to  all  or  any 
of  the  constables  or  other  Peace  officers  of  the  Territorial  Divi- 
sion, within  which  the  same  is  to  be  executed,  or  to  such  con- 
stable, and  all  other  constables  within  the  Territorial  Division 
within  which  the  Justice  or  Justices  issuing  such  warrant,  hath 
or  haqe  jurisdiction  ;  or  generally  to  all  constables  within  such 
last-mentioned  Territorial  Division :  and  it  shall  state  shortly 
the  matter  of  the  information  or  complaint  on  which  it  is 
imidedy  and  shall  name  or  otherwise  describe  the  person 
again^  whom  it  has  been  issued :  and  it  shall  order  the  con- 
stable or  other  Peace  officer  to  whom  it  is  directed,  to  appre- 
hend the  said  defendant,  and  to  bring  him  before  one  or  more 
Justice  or  Justices  of  the  Peace,  as  the  case  may  require,  of 
Ike  same  Territorial  Division,  to  answer  to  the  said  infoimation 
or  complaint,  and  to  be  further  dealt  with  according  to  law  ; 
and  that  it  shall  not  be  necessary  to  make  such  warrant  return- 
able at  any  particular  time,  but  the  same  may  remain  in  full 
force  until  it  shall  be  executed :  and  such  warrant  may  be 
executed  by  apprehending  the  defendant  at  any  place  within 
the  Territonal  Division,  within  which  the  Justices  issuing  the 
same  shall  have  jurisdiction,  or  m  case  of  fresh  pursuit,  at  any 
place  in  the  next  adjoining  Territorial  Division,  within  seven 
miles  t>f  the  border  of  such  first-mentioned  Territorial  Division, 
without  having  such  warrant  backed,  as  hereafter  mentioned : 
and  in  all  cases  in  which  such  Warrant  shall  be  directed,  all 
Constables  or  Peace-officers  within  the  Territorial  Division 
within  which  the  Justice  or  Justices  issuing  the  same  shall 
have  jurisdiction,  it  shall  be  lawful  for  anj  constable  or  Peace- 
officeri  for  any  place  within  the  limits  of  the  jurisdiction  for 
which  such  Justice  or  lustices  shall  have  acted  when  he  or 
they  granted  such  Warrant,  to  execute  such  Warrant  in  like 
xpanner  as  if  such  Warrant  were  directed  specially  to  such 
constable  by  name,  and  notwithstanding  that  the  place  in 
which  such  Warrant  shall  be  executed  shall  not  be  within  the 
place  for  which  he  shall  be  such  constable  or  Peace-officer ; 
and  if  the  person  against  whom  any  such  warrant  has  been 
issued  be  not  found  within  the  jurisaietion  of  the  Jiistico  or 
Justices  by  whom  it  was  issued  ;  or  if  he  shall  e.scar>o,  ?o  into, 
teside,  or  oe,  or  be  supposed  or  suspected  to  be,  in  any  place 
within  this  Province,  whether  in  Upper  or  Lower  Canada,  out 
of  tt)«  jmiadiction  of  the  Justice  or  Ju&tices  issuing  the  Warrant, 

XrJnfitioe  of  the  Peace  within  whose  jurisdiction  such  person 
iD/beror  be  stispected  to  be  as  aforesaid,  upon  proof  alone 

"    ■'         '■  '  ■  "■'       -       .■■■■■!  : 
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upon  oath  of  the  hand-writing  of  the  Justice  or  Jastici^s 
tne  Wan-ant,  may  make  an  indorsement  upon  it.  siofiied  wit.i 
his  name,  authorizing  the  execution  of  the  Warrant  within  his 
jurisdiction  :  and  such  endorsement  .shall  be  a  sufficiwnt  authority 
to  the  person  brinjrincr  the  Warrant,  and  to  all  other  persons  to 
whom  it  was  originally  directed,  and  to  all  constables  or  other 
Peace-oflicers  of  the  Territorial  Divi.sion  where  the  endorse- 
meiit  'la  made,  to  execute  the  f^ame  in  any  place  within  the 
jurisdiction  of  the  Justice  of  the  Peace  endorsing  the  s<ame,  and 
to  carry  the  offender,  when  apprehended,  before  the  Justice  or 
Justices  who  first  issued  the  Warrant,  or  some  other  Justice 
having  the  same  jurisdiction. 

This  section  provides  that  the  Warrant  should 
name  or  otherwise  describe  the  defendant.  When- 
ever the  name  is  known  it  should  be  accurately 
stated  in  the  Warrant ;  but  if  the  name  of  the  party 
be  unknown,  the  warrant  may  be  issued  against 
him  by  the  best  description  the  nature  of  the  case 
will  allow,  as,  "  the  body  of  a  man  whose  name  is 
unknovm  but  whose  person  is  well  knoum^  and  who 
is  employed  as  a  teamster^  ^Jy?.,  and  who  wcarsy*^  Jjf^S^^ 

It  is  evidently  contemplated  by  the  section  that 
Warrants  should  be  directed  to  authorised  officers; 
and  it  is  belter,  on  every  ground,  that  such  persons 
only  should  be  employed.  Constables  are  the 
proper  officers  of  Justices  of  the  Peace — are  bound 
to  execute  their  lawful  Warrants ;  and  publicly 
known  as  Peace-officers,  and  possessing  a  general 
authority,  they  can  perform  the  duty  more  efficiently 
and  with  greater  safety. 

No  objections  lie  for  want  of  form  in  the  War- 
rant, but  if  the  defendant  has  been  deceived  by, 
any  variance  in  it,  the  hearing  must  be  postponed, 
as  w^e  will  see  more  particularly  when  the  pro- 
ceedings at  the  Hearing  are  considered- — forms  of 
Warrants  in  the  first  instance,  and  after  Summons, 
are  subjoined. t^l 


[2]  3  Chitty's  Criin.  Law,  S9. 

[S]  The  following  forms  are  taken  from  the  schedale  to  the  Act  16  Vic.  c.  118. 

Warrant  in  the  Jurtt  inHanee. 
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Province  of  Canada, 
(County  or  United  Counties 
OTtutht  ease  may  6t)  of 

To  all  or  aiiv  of  the  Constables  or  other  Peace  Officers  in  the  said  {Onmiy  or 
Cnited  Counties^  or  as  the  ease  may  be)  of  : 

Whereas  information  hath  this  day  been  laid  before  the  undersigned,  (one)  of 
Her  Majesty's  Justices  of  the  Peace  in  and  fur  the  said  (County  or  United  C^ntn" 
tisSy  or  as  tie  ease  may  he)  of  ,  for  that  A.  B.  (here  atnte  tkarlly  tktt  • 

mttter  of  informntion)  :  and  oath  being  now  made  before  me  6u!)S^iitiating  the 
matter  of  such  hiforniatiun :  These  are  therefore  to  commaiKl  voti  ii|  Her 
Majesty's  name,  forthwith  to  apprehend  the  said  A.  B-  and  to  bring  him  before 
(ma)  or  some  one  or  more  of  Her  Majesty's  Justices  of  the  Peace  m  uXiO  /or  the 
said  (County  or  United  Counties,  or  as  the  ease  may  be.)  to  an»wcr  to  the  £aid. 
information,  and  to  be  further  dt^i  with  according;  lo  law. 

Given  under  my  Hand  and  Seal,  this  day  of  ,  in  !he 

vcnr  rf  our  Lord  ,  at  ,  in  the  (County^  eras  the  ease  -nay 

f>i )  aforesaid. 

J.  S.  [L.8.) 

Warrant  when  the  :-ummcns  is  uifJfeffed, 
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Province  of  Canrda. 
(Cottntif  o^fJnifrd  Countlti 
or  as  the  ease  may  be)  of 

To  all  or  any  of  ihe  Con««tRblr.«  or  orher  Peace  Officers  in  the  (County  or  United 
Counties^  or  as  the  ease  mayie)  uf 

Wliereas  on  la>t  past,  informatiorrwas  laid  (or  complaint  wet 

mode  (before  ,  (one)  of  Her  Majestv's  Justices  of  the  P<>ace  in, 

and  for  the  said  CovfUy  or  Uuniud  Counties,  or  as  ike  eau  may  fy")  pf 
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APPRCHXITDINO  THC  DBFfiNDANT^ 

When  a  Warrant  is  put  into  the  hands  of  a  con- 
stable, he  should,  as  soon  as  he  possibly  can, 
proceed  to  find  out  and  arrest  the  defendant.  *5  An 
arrest  may  be  made  in  the  night  as  well  as  the  day, 
but  not  on  a  Sunday,  unless  the  oflfence  charged 
includes  a  breach  of  the  peace,  or  felony,  &c.(  '  A 
Warrant  continues  in  force  until  it  is  fully  executed 

for  ibat  A.  B.  (fe.  m$  m  tiu  »ummons) :  And  whereu  (/)  the  said  Juitice  oi 
tlM  Pvace  then  umied  (mjr)  Sammotis  unto  the  said  A.  B.  comrauidiug  hira  in 
H«r  Maj««ty*a  iMine,  to  be  and  appear  on  ,  at  o'clock 

ia  the  forenooiv  at  ,  before  (me)  or  such  Justices  of  the  Peace 

u  miffht  then  be  there,  to  answer  unto  the  said  information  {or  con^  plaint)  and 
to  be  further  dealt  whh  according  to  law;  And  whereas  the  said  A.  B.  bath 
Boglaoled  to  ba  and  appear  at  the  time  and  pfaice  so  appointed  in  and  by  the  said 
Summons,  although  it  hath  now  been  proved  to  me  upon  oath  that  the  said 
Sammons  bath  been  duly  served  upon  tn«  mid  A.  B. :  These  are  therefore  to 
•ommsnd  you,  in  Her  Majesty's  name,  forthwith  to  apprehend  the  said  A.  B. 
and  to  brii^  him  before  (me)  or  some  one  or  more  of  iier  Majesty's  Justices  of 
the  Peace  m  and  fw  the  said  (CJmnuy  or  IMUtd  Coimties^  or  as  tkt  out  maf  be) 
to  answer  to  the  said  iflrfbrmation  (or)  corapbiut),  and  to  be  further  dealt  with 
■eeordiag  lo  law. 

Given  under  my  Hand  and  Seal,  thia  day  of  ,  in 

Iba  year  of  oor  Lord  at  ,  in  the  (C^imffr,  oral  the  cue  map  b$) 


J.  S.  (L.S.] 

{4J  Dalt  IM  p.  404,  In  making  an  arrest,  no  more  force  than  is  actually 
unissaij  ehonkl  be  employed,  and  the  defendant  should  in  no  case  be  hanl- 
eaflbd  unlMB  then  be  reaaon  to  suspect  he  will  use  violence  or  attempt  escape 
(sec  Wright  v.  Court,  4  B.  &  C.  096).  The  following  observations,  taken  from 
a  paMuhed  address,  *y  Jmtg*  Oowan^  on  the  duties  of  oonstablee,  may  jw  sub- 
joined  a*  givmg  full  praelioal  instructioiw  for  the  guidaiKe  of  oAcers  i— 

What  an  Am*l.}^Jin  arrest  is  thb  apprehending  or  detaining  of  the  person  m 
order  to  be  forthcoming  to  answer  an  alleged  or  suspected  crime.  The  officer 
•hould  non  merely  content  himself  with  securinc  the  offender,  but  should  actually 
•rrcsf  him ;  so  that  if  he  escape,  or  is  rescueo  by  others,  he  or  they  may  be 
siihiect  to  the  penalties  oteeeape  on  arrest. 

To  constitute  an  arrest,  the  party  should,  if  possible,  be  touched  by  the  con- 
stable :  bare  words  will  not  make  mi  arrest  without  laying  hold  of  the  person, 
or  otherwise  confining  him.  But  if  an  officer  come  into  a  room,  and  ii^il  the 
party.he  arrests  him,  and  locks  the  door,  this  is  an  arrest,  for  he  is  in  custody 
of  the  officer.  Or  if  u  any  ottier  way  the  party  submit  himself  by  word  and 
action  to  be  in  custody,  it  is  an  arrest. 

Hbie  mMb.]— A  constable  sworn  and  commonly  known,  acting  withui  his 
own  towmdiip,  need  not  show  his  warrant,  but  he  should  in  all  cases  acquaint 
the  party  witb  the  subsmnce  of  it,  and  the  cause  of  arrest. 

In  every  case  where  the  constable  acts  out  of  his  own  township  where  he  is 
not  known  to  be  a  constable,  he  should  produce  his  wurramt  if  required ;  and  to 
avoid  all  excuse  for  resistance,  it  is  recommended,  whenever  denMuded,  that 
the  constable  should  produce  and  allow  his  warraiM  to  be  read ;  but  iji  no  case 
i '  he  required  to  part  with  it  out  of  his  possession.  If  the  party  stwich  or  take 
t  te  warrant  the  constable  hAS  a  right  to  force  it  from  him,  using  no  unnecessary 
ridence  in  douig  so. 

HMsitUmg  Qffletr.y-K  oonstaUe  is  bound  to  uso  the  utrmost  caution  and  /er- 
liamno  in  case  of  resistance,  but  he  may  lawfully  use  force  lo  overcome  re- 
•istauce.  The  force  used  should  not  exceed  the  necessity  of  the  case,  mid 
should  cease  the  instant  resisuuice  is  over— to  beat  or  abuse  a  prisoner  who  iy 
powrerless  is  both  unmanly  and  illegal. 

DMiyf0«r.4rrur.]~Tfteconsuible  should  impose  no  more  force  or  restmint 
than  may  be  necessary  to  prevent  escape.  Where  dxc  charee  is  for  assault,  or 
other  comparatively  minor  offence,  and  the  defendant  is  of  good  repute,  and 
there  is  oo  probability  of  his  absconding,  k»ss  restraint  may  be  considered  neces« 


iry  than  in  offences  of  a  greater  magiutude. 

The  age  and  bodUy  strength  of  a  prisoner  are  matters  to  be  thoiumt  of  by  (he 
constable  in  determining  tne  amount  of  restraint  he  will  use.  He  certainly 
MHrht  to  treat  his  prisoner  with  kindness  and  humanity,  and  shoirid  use  no  un- 
neoessary  severity  or  constraint.  Yet  it  is  his  bounden  duly  to  use  all  reasona- 
ble precautlmi  to  prevent  escape,  especially  for  serious  offences,  or  if  there  be 
any  apprehension  of  an  attempt  to  escape  on  the  part  of  the  prisoner,  or  reseue 
by  others.  If  several  persona  are  arrested  for  an  oAeiice,  and  it  be  a  serious 
uae,  the  parties  shouklbe  kept  separate  from  each  other,  mid  not  permitted  to 
hare  any  oommuiiicatioii  previous  to  being  brought  before  the  Magistrate  for 


Qum^  rf«r«clioM.l— Where  the  eonstable  has  made  an  arrest,  with  or  without 
warrant,  he  should,  as  soon  as  possible,  bring  the  party  before  a  Magistrate, 
aceoiUmg  lo  the  terms  of  the  warrant,  and  if  guilty  of  any  unnecessary  delay  he 
wiU  beUable  to  puaiahmeitt ;  but  if  the  arrest  be  made  in  or  near  the  night,  or 
«l  a  time  when  tae  prisoner  caiuiot  well  be  brought  before  the  Magistrate,  or  if 
there  be  ^mger  of  rescue,  or  the  party  be  ill  and  unable  then  to  be  brought  up, 
the  ponstaM^  may  secure  him  in  the  Couiuv  Uaol,  in  a  lock-up  house,  or  other 
•afe  place  tiU  the  aext  day,  or  until  it  may  be  reasonable  to  bruig  him  up  before 
the  Magistraie ;  hot  a  warning  is  again  given  agauist  any  unreamMe  detention. 

If  the  warraat  be  to  bring  the  party  before  the  Magistrate  who  issued  it,  the 
oonslable  is  bound  lo  bring  him  before  the  same  Magistmte ;  but  if  tl^  warrant 
1^  to  bring  ham  before  any  Justice  of  the  Peace  of  the  Comity,  then  the  power 
of  election  is  ia  the  constable,  and  not  in  the  prisoner,  and  the  former  may  pro- 
ceed to  any  coavenieut  Magistrate  ia  the  Countv.  When  the  prisoners  brought 
befnre  the  Magistraie,  he  is  still  considered  in  the  custody  of  \ 
billed  or  diachafged,  or  committed  to  prison. 

[9]  9  Co.  M    29  Car.  2  o.  1,  8.  6. 


the  officer,  until 


and  obeyed,  provided  the  Magistrate  granting  it  so 
long  live.C^i  The  defendant  should  be  brought 
without  delay  before  the  proper  Magistrate ;  and 
it  is  the 'duty  of  the  MagiMrate  to  make  such 
arrangements  with  the  oflicer  who  is  entrusted  with 
the  execution  of  a  Warrant,  that  the  case  may  be 
brought  on  to  a  hearing  as  speedily  as  possible 
after  the  arrest :  to  detain  a  party  for  an  unreason- 
able time  *on  any  of  the  minor  charges  which 
Justices  are  empowered  to  determine,  would  be  • 
very  improper;  indeed,  it  would  be  both  illegal 
and  unjust. 


ON  THE  DUTIES  OF  OORONBRS« 

(roxTHttno  raoM  p^oi  tt,  vol  S.) 


IV. — ^MINISTERIAL   DUTIK8  OF  CORONXM. 

Acting  ministerially,  the  Coroner  has  powers 
analogous  to  those  of  the  Sheriff  in  serving  process, 
levying  under  execution,  &c. ;  but  they  are  only 
exercised  where  that  officer  is  disqualified  on 
account  of  being  a  party  to  the  suit.  Stephens 
says  that  he  is  the  Sheriff's  substitute,  and  that 
*•*'  where  just,  exception  can  be  taken  to  the  Sheriff 
for  suspicion  of  partiality,  as  that  he  is  interested 
in  the  suit ;  the  process  must  then  be  awarded  to 
the  Coroner,  instead  of  the  Sheriff,  for  execution  of 
the  King's  Writs."W  There  are  other  ministerial 
duties  attached  to  the  office,  in  England,  which 
are  not  applicable  to  this  country ;  so  that  we  will 
proceed  to  notice  the  Fees  payable  to  Coroners  on 
Inquests,  and  when  acting  as  the  Sheriff's  substi- 
tutc. 

v.— COROHERi'   rSEi. 

By  the  Stat.  8  Hen.  VII.  c.  1,  •♦the  Coroner  shall 
have  for  his  fee  upon  every  Inquest  ISs.  4d.  of  the 
goods  and  chattels  of  the  slayer  or  murderer,  if  he 
have  any,  and  if  not,  of  such  amerciaments  as 
shall  fortune  any  township  to  be  amerced  for  escape 
of  such  murderers."  And  by  25  Geo.  II.  c.  29,  s.  1, 
for  every  Inquisition  (not  taken  upon  view  of  a  body 
dying  in  Gaol)  he  shall  have  20s.,  and  also  9d.  for 
every  mile  he  shall  be  compelled  to  travel  from  his 
tcstuU  place  of  abode  to  take  such  Inquisition^  to  be 
paid  by  order  of  the  Justices  in  Sessions  out  of  the 
County  rates,  for  which  no  fee  shall  be  paid.  And 
by  sec.  2  of  25  Geo.  II.  c.  29,  for  every  Inqnisition 
taken,  on  view  of  a  body  dying  in  prison,  he  shall 
be  paid  so  much,  not  exceeding  20s.,  as  the  Justices, 
in  Sessions  shall  allow  to  be  paid. 

By  Rule  of  T.  T.  5  Wm.  IV,  it  is  ordered  thftt 
the  following  fees  be  allowed  to  Coroners  for 
services  hereinafter  named  :-— 

J[6]  Per  L*d  Kenyon,  C.  J. ;  Peek  R.  284;  1  Esp.  R.  818  (•.  e.);  ttltf  fee  M 
Vie.  €.  118,  a,  8 

[(t]4Jq»1.  271. 
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^'Forsuminoning  Jury  and  making  return  toCJerk 
of  Assize,  for  each  Juror  actually  and  necessarily 
summoned,  Is.  In  other  respects,  same  fees  as 
to  Sheriff  for  similar  services." 

And  by  Rule  of  H.  T.  12  Vic.  it  is  ordered, 
**  that  in  future  the  same  fees  be  allowed  to  Coro- 
ners, for  services  rendered  by  them  in  the  execution 
and  return  of  process  in  civil  suits,  as  would  be 
allowed  to  a  Sheriff  for  the  same  :$ervices;  anc! 
that  when,  according  to  the  nature  of  the  proces> 
and  the  service  rendered  thereon,  the  Sheriff,  if  he 
had  dischai^d  the  same  duty,  would  have  been 
allowed  poundage,  the  same  poundage  shall  be 
allowed  to  Coroners.''  The  poundage  and  fees 
allowed  by  H.  T.  10  Vic.  are  as  follows : —        • 

Poundage  on  exectttiooBy  and  on  attachments  in 
the  nature  of  executions,  where  the  sum  levied 
and  made  shall  not  exceed  £100, 5  per  cent. 

Where  it  shall  exceed  £100,  and  be  less  than  £1000, 
£6  per  cent  for  first  £100,  and  2^  per  cent  for 
rosidiie. 

Over  £1000,  1(  per  cent  on  whatever  exceeds 
£1000,  in  addition  to  the  poundage  hereby 
allowed  up  to  £1000,  in  lieu  of  all  fees  and  charges 
for  services  and  disbursements,  except  mileage  in 
going  to  seize,  and  disbuisements  for  advertise- 
ments; and,  except  disbursements  necessarily 
incurred  in  the  cause,  and  removal  of  property 
in  cases  not  exceeding  £100,  to  be  allowed  by 
the  Master  in  his  discretion. 

For  schedule  of  soods  taken  in  execution,  including 
copy  to  defendant,  if  not  exceeding  five  folios  of 

lOOwoids. 5s.  Od. 

For  each  folio  above  five  folios, Os.  6d, 

Advertisements  &  lands  in  the  Oaxetiey  the  sum 

actually  disbursed. 
Drawing  up  advertisements  when  required  by  law 

to  be  published  in  a  newspaper,  and  transmitting 

same,  in  each  suit, 0b.  Od. 

Nodce  of  sale  of  goods  in  each  suit, 2s.  6d. 

Notice  of  postponement  of  sale  in  each  suit, Is.  3d. 

Service  of  Writ  of  Possession  or  Restitution,  besides 

travel, ^ 20b.  Od. 

Bringing  up  prisoner  on  Attachment  or  habeas 

eorpuMf  besides  travel  at  Is.  per  mile, Ss.  Od. 

For  travel  from  Court-House  to  place  of  service  of 

process,  and  in  all  cases  for  actual  mileage  when 

service  is  performed, Os.  6d. 

FXXS  m  BXLATIOV  TO  UIQUXBTS. 

PreeepI  to  summon  Jury, 28.  6d. 

Impanelling  a  Jury, 6b.  Os. 

for  Witness,  each Is.  3d. 

or  examination  of  each  witness, Is.  3d. 

lUdng  every  Recognizance, 2s.  6d. 

Necessary  travel  to  take. an  Inquest,  per  mile,. : . .    Is.  Od. 

Taking  Inquisition  and  making  return, 20b.  Od. 

Every  Warrant, 58.  Od. 


Coroners,  if  medical  men,  when  called  apon  to 
give  evidence  in  consequence  of  any  professional 
services  rendered  by  them,  or  to  give  professional 
opinions,  are  also  entitled  to  receive  SOs.  per  day ; 
and  for  every  SO  miles  travel,  to  and  irom  the 
Court,  5s. 

(to  bb  cobtwvbb.) 


MANUAL,    ON  THE  OFFICE  AND    DUTIES 
OF  BAILIFFS  IN  THE  DIVISION  COURT. 


(For  the  Law  Journal.)    Bt  V. 


It  is  no  excuse  for  the  neglect  or  violation  of  the 
Rules  and  obligations  of  a  calling,  that  the  indivi- 
dual has  not  taken  the  pains  to  learn  what  they 
were.  The  office  of  Division  Court  Bailiff  is  one 
of  great  importance  to  the  public  at  lai^  ;  and  H 
the  duties  pertaining  to  it  be  not«  honestly  and 
efficiently  discharged,  the  Division  Court,  instead 
of  being  an  advantage  to  business  men  and  liti- 
gants, would  become  stumbling  blocks  and  shoals. 

In  this  country,  dealers  are  obliged  to  trust  out  a 
very  large  portion  of  their  means,  and  the  Division 
Courts  were  created  for  the  express  purpose  of 
affording  a  speedy  and  cheap  method  of  recovering 
outstanding  debts  and  claims. 

Where  the  Sheriff  has  ten  Writs  to  serve,  the 
Division  Court  Bailiff  has  one  hundred  or  more ; 
and  the  proportion  of  Executions  is  not  less.  How- 
ever able,  faithful  and  diligent,  the  Clerk  may  be, 
it  is  impossible  that  any  Court  can  be  efficiently 
worked,  or  the  interests  of  the  suitors  properly  pro- 
tected without  an  able  Bailiff;  and  those  only 
deserve  that  name  who  are  thoroughly  acquainted 
with  the  nature  of  their  duties.  The  legal  service 
of  the  Summons  is  the  foundation  of  every  suit, 
and  all  process  passes  though  the  officer's  hands. 
An  officer  whose  duty  it  is  to  carry  out  the  judg 
ments  of  the  law  against  offenders,  is  never  a  viery 
popular  functionary ;  and  Bailiffs,  bom  the  nature 
of  their  business,  and  the  number  o(  persons  (oftien 
the  worst  characters  in  the  community)  with  whom 
they  are  brought  into  contact,  are  paiticularly 
exposed  to  prejudices,  and  must  expect  constantly 
to  meet  with  difficulties.  They  will  find  at  every 
step  persons  ready  to  take  advantage  oi-my  little 
error  or  irregularity,  and  to  annoy  by  complaiatei 
!  or  to  pounce  down  upon  them  -  for  damages  and 
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costs.  A  Bailiff  is  considered  "fair  game"  at  all  of  duty,  and  that  diligence,  as  well  as  fidelity, 
times;  and  woe  to  him  if  he  makes  a  slip.  Of  j  should  mark  their  procoedings.  The  public  value 
course  this  feeling  springs  from  a  wretched  and  an  i  of  an  Inferior  Court  is  not  a  Viuh  dependant  on  the 
absurd  prejudice ;  but  as  we  know  it  does  exist,  it '  activity,  intt'lli^renco  ami  h.)iusty,  of  ily  ministerial 
becomes  doubly  necessary  for  tlie  ofiieer's  own  j  oilicers ;  and  iheie  are  few  tilings  more  galling  to 
protection  that  he  should   have  a  thorough  know-  a  suitor  than  to  find  his  ri^lits  delayed  or  li is  clai mi 


ledge  of  his  duties,  so  as  to  be  able  to  act  with 
safety  and  without  deL'iy  on  any  emergency.     He 
cannot   have   the    Clerk   always  at   his  elbow  to 
instruct  him,  nor  can  he  apply,  out  of  the  regular 
course,  to  the  Judge.     There  are  a  great  number 
of  Bailiffs  in  Upper  Canada,   none  of  them  over 
well  paid  ;  and  in  the  less  populous  Divisions  their 
remuneration  is  very  small,  consequently,  in  many 
cases,  the  office  is  filled  by  men  of  very  limited 
education;  and  yet  the  public  expect  perfection 
from  them  all.     The  writer  has  been  connected 
with  the  Local»Court8  for  more  than  thirteen  years  : 
and  although  a  recently  published  analysis,  by  one 
of  the  Judges,  has  aided  in  facilitating  an  acquaint- 
ance with  the  Division  Courts'  Statutes,  Rules  and 
Fonns,  yetthere  is  reason  to  believe  that  not  two  out 
of  twenty  Bailiffs  are  able  to  select  the  clause  in  th^ 
Aol  bearing  on  these  duties,  and  to  trace  their  con- 
nedtion  with  each  other  and  the  rules  of  practice  ; 
therefore  the  necessity  for  further  instruction  to 
Bailiffs  :  and  the  object  of  this  Manuel  is  to  place 
before  them,  in  plain  language,  every  part  of  theij 
duties  in  detail,  with  full  and  minute  instructions 
how  to  act  with  safety  under  any,  and  every  cir- 
cumstance likely  to  arise,  and  giving  all  the  Forms 
necessary  for  a  Bailiff  to  have.     There  will  be  no 
pretensions  to  originality  in  the  following  pages, 
but  all  that  concerns  a  Bailiff  will  be  placed  in  an 
orderly  form,  that  every  officer  will  be  kept  from 
serious  blunders  by  having  the  Manual  to  refer  to ; 
and  even  those  of  the  humblest  capacity  may  profit 
by  a  perusal.     It  is  hoped  that  County  Judges  will 
furnish  notes  of  their  decisions  respecting  the  office, 
to  be  engrafted  in  the  work  for  general  information. 
Every  Judge  must  desire  to  see  officers  well  in- 
st^rpcted;  and  it  may  be   added,  that  their  own 
comfort  in  the  discharge  of  their  duties,  will  be  not 
a  little  increased  by  having  well  informed  Bailiffs 
hi  their  Courts. 

Akt  eoBp^eMed*  G^Mmty  Judge,  in  exQinining  the 
JSknoflkNL  Gowta  Law,  obBezved  i-^^^  It  is  very  im« 
IMMtaflDtiiwt  Bailiffs  shcnild  be  kept  to  the  strict  line 


lost  by  the  carelessness  or  mif^conduct  of  a  Bailiff: 
even  for  the  officer's  own  sake,  particularity  is 
necessary."  And  it  may  be  added,  that  the  duties 
incumbent  on  Bailiffs  by  the  Statutes  and  Rules  are 
not  more  obligatory  than  the  duty  incumbent  on 
the  Judges,  to  see  that  these  duties  are  faithfully 
discharged.  The  subject  will  be  considered  under 
the  following  general  heads: — Appointment  of 
Bailiffs — Duties  of  Bailiffs  before  Courts ;  in  the 
service  of  Process,  &c. ; — duties  in  Court ; — duties 
after  Court  in  levying  Executions  and  executing 
Warrants,  &c. — Fees  of  Bailiffs — Actions  and  pm- 
ceedings  against  them — The  provision  of  Law  for 
their  protection  and  indemnity. 


U.   C.    REPORTS. 


GENERAL    AND    MUNICIPAL    LAW. 


(In  Chambers.) 
AtUtmeyV  Privilege  from  Arrttt, 

A  rule  nisi  was  obtained  in  Michaelmas  Tenn  Ift^t,  eaUing' 
on  Neil  Cameron  McIntjTe,  oue  &c.,  to  show  cause  why  a 
sum  of  money  found  to  be  due  by  him,  on  reference  to  the 
Master,  to  M.  Holmes  &  Co.,  on  account  of  claims  placed  by 
them  in  his  hands  for  collection,  should  not  be  paid  over.  The 
The  rule  was  afterwards  made  absolute,  with  costs,  and  a 
copy  thereof,  with  the  Master's  allocatur  of  the  costs  taxed, 
was  serv^ed  on  him. 

In  Hilary  Term  last,  a  rule  for  an  attachment  was  moved 
for  and  granted,  and  said  Mclntyre  was  immediately  arrested 
in  Osgoode  Hall. 

A  summons  was  taken  out  in  Chambers,  by  Mr.  Bums  to' 
set  aside  the  arrest  on  the  ground  that  said  Mclntyre  was  pri- 
vileged from  arrest  while  attending  at  the  Hall  on  professional 
business. 

Carroll  8h43wed  cause. 
Reserved. 

Burns,  J.—Privilege  is  of  two  kinds— permanent  and  tem- 
porary. As  an  attorney,  he  is  privileged  from  being  arrested 
and  held  to  .bail  in  an  ordinary  suit ;  and  when  arrested,  would 
be  discharged  upon  entering  a  common  appearance,  llie. 
reason  of  this  privilege  is  founded  on  the  assumption  that  he  in 
always  in  court  attending  to  his  clients'  business.  The  privi- 
lege does  not  apply  when  process  of  attachment  is  ordered  by 
the  Court  against  an  Attorney,  for  it  would  be  inconsistent  witt 
the  power  of  the  Court  to  pjuaish  by  attachment,  if  at  the  sama' 
time  there  existed  a  privilege  against  being  arrested.  It  m 
quite  clear  the  attorney  is  not  entitled  to  a  general  privilege, 
and  the  question  then  is,  whether  there  be  any  temporary  m- 
vilege  while  he  was  at  Osgoode  Hall,  supposing  him  to  b# 
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there  attending  to  his  client's  business.  These  clients,  to 
whom  ho  has  been  oi  Jered  to  pay  monies  collectjid,  had  at  one  j 
time  the  same  right  to  exact  lus  sei  victM  in  their  bu.siness  as 
others  had,  and  I  do  not  see  tliat  he  was  relieved  fiom  that 
obligation  because  they  have  asked  tiic  Court  to  puuisli  him 
for  aisobeyiii*T  the  order  of  the  Couit^  and  Ibr  that  reason  any 
argument  founded  upon  tlie  privilcire  benijr  so  founded  on  the 
rights  of  suitors,  fails.  The  attachment,  it  is  true,  paitake.s  of 
the  nature  of  civil  process,  so  far  as  allowing  the  person 
attached  to  put  in  bail  to  answer,  but  it  partakes  of  a  crnninal 
nature  in  this,  that  if  the  answers  be  unsatisfactory,  the  con- 
tempt which  has  not  been  pur:jr<'d  remains,  anil  the  person 
attached  must  remain  in  custody  at  the  pleasure  of  the  Court, 
or  be  delivered  by  due  course  of  law.  The  attachment  issues 
by  reason  of  the  contempt  having  been  committed,  and  the 
question  is,  whether  any  temporary  privilege  exists  against  an 
arrest  being  made  upon  the  writ. 

In  the  ordinary  case  before  mentioned,  the  privilege  exists, 
because  it  is  assumed  that  the  attorney  is  always  in  court  j  but 
if  a  temporary  privilege  exists,  it  is  upon  the  assumption  that 
the  person  has  gone  to  court  on  some  business,  and  has  a  right 
to  return  home  before  being  arrested.  To  make  both  these 
assumptions  in  an  attorney's  favOr,  where  his  attendance  is 
upon  tne  same  court,  and  against  the  process  of  the  court,  for 
a  contempt  of  the  court,  does  not  appear  to  me  to  be  consistent. 
I  think  he  has  no  personal  privilege  as  against  an  attachment 
ordered  against  him  for  a  contempt.  So  far  as  respects  the  in- 
fringement of  the  franchise  of  tne  court  itself,  by  an  arrest 
being  made  within  its  precincts,  that  belongs  to  the  Court,  and 
the  arrest  would  be  good.  See  Kirkpatrick  v.  Kelly,  3  Doug. 
30.  The  fact  of  the  Court  having  ordered  an  attachment  for  a 
contempt  of  Court,  shows  that  it  was  not  intended  to  claim  a 
right  exenipting  the  person  from  being  arrested.  This  power, 
in  my  opinion,  overrules  any  privilege  which  the  attorney  can 
claim  in  favor  of  his  person ;  and,  therefore,  I  must  declme  to 
discharge  him. 


I  think,  therefore,  the  rule  in  this  case  must  be  dischaiged, 

but  without  costs* 


Bow  EN  V.  Saims  et  al. 


Thz  Bank  or  Upper  Canada  v.  William  H.  Ward,  Jacob  C. 
<  Ball  and  Hiram  Marlatt. 

Jkclgm.nt€ti  Ml  COM  on  iiff»  tuU    Cmfestion  by  mne  of  Mvral  dk/aukuiu  a/Ur 
iZccofcl  enttrtd, 

Pnuiiet  Courts  IHnitf  Tkrm^  19  Tte. 

Richards,  J. — In  Easter  Term  last  a  rule  nisi  was  obtained 
for  judgment,  as  in  case  of  a  non-suit  for  not  proceeding  to 
trial  pursuant  to  notice.  During  the  term  Mr.  Ecdes  moves 
to  discharge  the  rule,  and  files  the  affidavit  of  Mr.  Laufder, 
partner  of  plaintiff's  attorney,  statins  that  after  the  cause  was 
entered  for  trial,  two  of  the  defen£mts,  Ward  and  Marlatt, 
gave  a  cognovit  for  the  fidl  amount  due  the  plaintiffs  in  the 
cause,  together  with  all  the  costs  of  that  suit,  as  a  final  settle- 
ment thereof,  which  was  accepted  and  received  as  such,  and 
the  record  thereupon  withdrawn. 

I  had  intended  to  make  some  further  inquiry  as  to  whether 
the  defendants  were  sued  as  makers  or  endorsers  of  a  promis- 
Bory  note,  so  that  there  might  be  a  separate  judgment  tor  each 
error  one  defendant,  and  against  the  other  two,  pursuant  to 
the  statute — ^but  the  case  of  Monk  r.  Bonham,  2  Dowl  336,  L. 
C.  2  C.  &.  M.,  430 ;  4,  Tyr  312,  seems  to  mo  to  decide  the 
question.    That  was  an  action  against  defendant,  as  acceptor 
of  a  bill  of  exchange — ^plainlifl  haying  given  notice  of  trial ' 
without  proceeding  to  trial.     Accordingly  a  rule  nisi  was  ob-  | 
tained  for  judgment,  as  in  case  of  a  non-suit.     Cause  \vas 
shown  on  aifidavit  that  the  bill  had  been  paid  and  the  action 
abandoned,   and  that  defendant  knew  of  the    payment  in 
November.     In  support  of  the  rule,  it  was  urged  that  as  de- 
fendant disputed  his  liability  as  acceptor,  and  had  not  paid  the 
bill  to  the  plaintiff,  he  was  entitled  to  a  peremptory  undertaking 
in  order  to  recover  his  costs.  The  Court  held  there  was  a  su(H-  | 
cient  reason  shown  for  not  forcing  the  plaintiff  to  trial,  particu-  j 
larly  as  defendant  might  try  the  case  by  proviso,  in  order  to  ; 
obtain  his  costs.  i 


Ar^itran'on — Award  bad  if  not  finnl  in  respect  to  matter*  in  dffferfnee  and  rrfltreitei 
t^im:  a  gtiural  one^Ajffidavits  flawing  fuetM  on  loAacA  atoard  is  based^  toAei» 

(:Uciv>.d. 

Praetiee  Court. 

In  Trinity  Term,  19  Vic,  Mr.  /.  D.  Armour  moved  to  set 
aside  an  award  made  between  the  above  parties.  The  grounds 
of  the  application  are  fully  set  forth  in  the  judgment. 

Burns  J. — The  objections  made  against  the  validity  of  the 
award  are — 1st.  That  the  award  does  not  decide  the  suit,  nor 
right  for  which  the  action  was  brought ;  nor  does  it  dispose  of 
the  suit. — ^'ind.  That  it  does  not  decide  whetiier  or  not  the 
plaintiff  was  entitled  to  the  use  of  the  stream  mentioned  in  the 
award. — 3rd.  That  it  does  not  decide  whether  the  defendants 
had  or  had  not  a  ri^ht  to  divert  the  stream.^^th.  That  it  does 
not  show  for  what  the  sum  of  five  shillings  per  annum,  directed 
to  be  paid  by  the  plaintiff  to  the  defendants,  was  to  be  paid, 
or  why  the  same  was  ordered  to  be  paid. — 5th.  That  it  only 
puts  an  end  to  the  differences  between  the  parties  (if  it  does  at 
all)  for  the  period  of  five  years. — 6th.  That  it  is  not  certain, 
and  is  not  final  and  conclusive  between  the  parties,  and  does 
not  finally  dispose  of  the  matters  in  difference. 

With  regard  to  the  first  objection,  it  does  not  appear  by  the 
submissiou  that  there  was  any  suit  to  be  determined  or  decided 
upon  in  particular — ^none  is  recited  or  mentioned. 

The  reference  is  by  bond,  the  condition  of  which  is  a  seneral 
reference.  Before  the  condition,  it  is  recited  that  differences 
and  disputes  had  arisen  between  the  parties,  respecting  a 
certain  stream  of  water  or  water-course,  runnine  on  lots  num- 
bers 32  &  33,  in  the  3rd  concession  of  tlxe  township  of  darke, 
and  the  diverting  the  same  by  the  defendants,  whereby  the 
cattle  of  the  plaintiff  were  prevented  from  enjoying  the  use  of 
the  same.  Tne  aifidavit  of  the  plaintiff,  on  tne  application  to 
set  the  award  aside,  states  that  a  summons  was  sued  out  by 
him  against  the  defendant  in  respect  of  such  matters ;  but 
before  the  pleadings,  the  matters  were  referred.  What  the 
plaintiff  miglit  have  alleged,  as  an  injury  of  course,  I  can  only 
conjecture  trom  the  affidavit,  and  from  what  is  recited  in  the 
submission,  and  what  is  stated  in  the  award.  There  is  nothing 
upon  which  to  found  an  enquiry  whether  the  suit  was  or  was 
not  disposed  of.  All  the  other  objections  came  up  on  the 
award,  which  says  that  the  defendants  "  shall  turn  the  stream 
so  that  the  plaintiff  shall  have  the  same  use  of  the  water  as 
formerly  he  had,  for  the  period  of  five  years  from  the  date 
hereof:  and  the  plaintiff  shall  pay  or  cause  to  be  paid  to  the 
defendants,  or  either  of  them,  or  either  of  their  heirs,  &c.,  the 
sum  of  5s.  per  annum,  on  the  6th  of  August  in  each  year 
during  that  period."  The  affidavits  filed  on  the  part  of  the 
plaintiff  state  that  the  stream  in  question  has  flowed  to  the 
plaintiff 's  land,  just  touching  it,  and  then  crossing  the  road 
and  going  back  t3  the  defendant's  land,  for  upwards  of  twenty 
years,  and  that  the  plaintiff  used  the  waters  for  his  cattle :  and 
it  is  said  such  evidence  was  given  before  the  arbitmtors. 

In  opposition  to  the  application  tlio  arbitrators  have  sworn 
that  the  plaintiff  did  not  satisfactorily  show  that  he  was  entitled 
to  the  use  of  the  water  of  the  stream  in  dispute,  or  that  the 
water  ran  upon  the  plaintiif's  land,  except  in  cases  of  flood. 
Affidavits  showing  the  fact^  upon  which  the  arbitrators  based 
their  award  are  not  allowable,  unless  for  the  purpose  of  attack- 
ins:  the  awardon  the  ground  of  corruption  of  the  arbitrators,  or 
that  they  have  taken  matters  into  consideration  which  they 
should  not  have  done— not  being  referred  ;  or  have  omitted  to 
award  upon  matters  which  were  referred  and  brought  to  their 
notice.  Suppose  it  to  be  quite  true  that  the  plaintiff  did  not 
enjoy  the  use  of  the  water  of  the  stream  except  at  floods,  still 
that  was  a  right  which  he  had,  and  could  not  be  deprived  of 
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unleBS  by  his  own  consent.  I  do  not  see  upon  what  principle 
the  arbitratOK  could  imagine  that  thejr  had  a  right  to  oolige  the 
defendants  to  restore  the  plaintiff's  right  to  the  use  of  the  flood 
water  for  a  period  of  only  five  years,  and  make  the  plaintiff 
pay  the  defendants  6s.  a-year  tor  it,  if  the  5s.  a-year  was 
awanled  for  that  purpose. 

Taking  the  award,  however,  upon  the  face  of  it  it  is  clearly 
bad.  It  IS  manifest  that  it  is  not  final,  for  after  the  expiration 
of  the  &re  years  the  parties  would  be  in  a  worse  situation  than 
they  now  are.  The  award  admits  that  formerly  the  plaintifi 
bad  some  use  of  the  stream,  for  the  defendants  are  oroered  to 
tmm  it  at  he  formerly  ueed  tC,  and  to  do  so  £ar  the  space  of 
fiTe  years. 

If  the  plaintiS  accepts  this  award,  and  pays  the  5s.  a-year 
for  the  nVe  years,  he  would  do  a  great  deal  to  destroy  any 
right  he  mignt  after  that  period  set  up  to  the  use  of  the  water. 
miy  the  arbitrators  should  have  disponed  of  the  matters 
between  the  parties  for  five  years,  leaving  them  at  the  end  of 
that  time  in  a  wane  situation  than  now,  is  difficult  to  under- 
stand. 

The  award  must  be  set  aside. 


Deax  «•  Tm  PxTBRBoaouoH  AND  CoBovao  Railway  Company. 

AfMlrotiM— DuMVMry  tf  frak  tvidemct  afUr  avnrd  modi  ovU^  of  itael/ $mffleifnt 
f»  «ft  it  a#Nf«,  lUfmdaMti  being  pttviouup  aware  ofiwtk  evidence  havinsr  existf-d 
amd  ditlfemt  ieank  Aenfbr  havmg  heen  micfe —Query.  Jf  award  rouid  not  hav 
been  etUarmedf  or  if  iqyUnitfM  mdoao  had  b$em  refwud^  to  emaUe  defmdant$  to 

Praetite  Court. 

BuHNs,  J. — ^The  facts  are,  that  in  March,  1855,  the  plaintif! 
oommenced  two  actions  against  the  defendants,  one  in  trespass 
to  his  land  for  building  the  railway  across  it,  and  the  second 
ibr  80  o<m8tmcting  the  railway  as  to  make  a  breach  in  his  mill 
dam,  aM  thereby  cause  him  an  injury.  In  the  action  of  trespass 
the  parties  pleaded  to  issue ;  and  in  the  other  the  writ  was 
merely  sued  out  and  served.  On  the  16th  of  June,  1855,  both 
of  these  causes  of  action  were  referred  to  arbitration,  and  also 
all  other  matters  between  the  parties,  except  a  certain  action 
of  ejectment  brought  by  the  plaintiff  against  the  defendants. 
On  the  14th  July,  1855,  the  arbitrators  made  an  award,  and 
thereby  awarded  that  the  defendants  should  pay  the  plaintiff 
X16  13s.  4d.  for  damages  in  respect  of  the  action  of  trespass : 
and  in  respect  of  the  other  matters  in  difterence,  they  lound 
that  the  defendants  did  agree  with  the  plaintiff  to  make  and 
maintain  an  embamkment  from  the  waste  way  of  the  plaintifi  's 
dam,  and  aJong  tiie  line  d  the  railway,  so  as  to  enable  the 
plaintiff  to  raise  the  water  in  his  mill  pond  two  feet  hisher  than 
ne^could  before  the  railway  was  constructed  across  nis  land, 
and  they  awarded  that  the  defendants  should  pay  the  plaintiff 
tiie  sum  of  J^  6s.  8d.  for  the  damage  occasioned  to  the  plain- 
tiff in  consequence  of  the  breaking  away  of  the  embankment. 

The  defendants  have  now  moved  to  set  aside  tlie  award,  on 
the  ground  of  discovering  important  evidence  since  the  award 
was  made. 

The  evidence  since  discovered  is  as  follows. — In  1853  a 
person  was  employed  by  the  defendants  to  purohase  the  right 
of  way  for  the  railway  from  the  proprietors  of  the  lands  tnroua;h 
which  the  railway  would  pass ;  and  on  the  16th  May,  18^, 
the  plaintiff  signea  a  paper  as  follows :  **  I  hereby  agree  to  sell 
the  said  Company  the  ngrht  of  way  across  mv  lot,  being  part 
of  lot  number  9  in  the  3ra  concession  of  Hamilton,  for  the  price 
el  £15,  including  all  damage ;  provided  I  am  not  prevented 
from  raising  the  water  on  my  land  two  feet  above  the  present 
working  level,  and  also  that  a  switch  is  built  on  said  road  on 
lot  No.  9  in  the  4th  concession  of  Hamilton." 

Indorsed  on  this  paper,  dated  23ni  September,  1853,  is  a 
receipt  for  £7  10s.,  part  of  the  £15.  It  is  shown  that  this 
document  was  not  poduoed  to  the  arbitrators,  and  has  only 
been  found  »noB  the  award  was  made.    It  is  further  sworn  to 


that  the  paper  was  mislaid  before  the  arbitration,  and  could 
not,  after  a  diligent  search,  be  found,  and  has  been  found 
since  among  papers  not  connected  with  this  matter. 

One  of  the  arbitrators  swears  tbit  if  he  had  seen  the  docu- 
ment before  he  consented  to  the  award,  it  would  have  made  a 
very  material  difference  in  his  mind  as  to  the  conclusion  he 
would  have  arrived  at. 

In  opposition  to  the  application,  the  other  two  arbitrators 
'swear  that  had  they  seen  the  document,  it  would  not,  in  their 
estimation,  have  made  any  diflerenca  in  their  minds  as  to 
what  should  have  been  awarded  to  the  plaintiff 

This  is  a  novel  application. — ^Tbe  cases  I  have  been  referred 
to  on  the  subject  of  tne  discovery  of  fresh  evidence,  where  the 
Court  has  interposed,  are  cases  chiefly  after  verdict.  What 
Lord  Hardwicke  said  with  respect  to  awards,  is  this :  «  I  will 
not  say  that  in  no  case  whatever,  new  matter  discovered  after 
the  award  wilhnot  affect  it — ^but  I  do  not  know  any  case  where 
it  has  been  allowed.  An  award  differs  from  a  decree  in  this 
respect — a  decree  is  compulsoiy.  The  parties  cannot  bring  on 
their  cause,  or  delay  it  before  the  Court ;  but  an  award  is  the 
judgment  of  Judges  of  the  parties  own  choosing ;  and  they 
need  not  submit,  until  fully  approved  of,  the  merits  of  their 
case ;  and  if  they  do,  it  is  their  own  fetudt."* 

In  the  present  case  the  arbitrators  were  not  obliged  to 
make  their  award  by  the  day  named,  for  authority  is  given  to 
extend  the  time ;  and,  in  foct,  they  did  extend  it.  It  is  strange 
that  the  arbitrators  were  not  asked  to  delay  the  final  award 
until  the  docuinent  should  be  found,  tor  I  infer  from  the  affida- 
vits that  those  in  charge  of  the  Company's  interests  before  the 
arbitrators  knew  of  its  existence  before  the  award.  The  arbi 
trators  would  surely  have  granted  time  for  the  purpose  of 
searching  for  it  Suppose,  however,  that  I  am  not  correct  in 
supposing  that  the  document  was  so  known  to  exist  before  the 
award  made,  then  it  is  purely  a  case  of  the  discovery  of  a  do* 
cument  after  the  award  made.  Eardly  v.  Otley,  2  Chit.  Rep^ 
42  does  not  support  the  present  application,  because  more  was 
required  than  merely  stating  the  discovery  of  fresh  evidence. 
It  should  be  shown  that  there  was  some  surprise,  and  that  the 
evidence  was  such  as  reasonable  diligence  could  not  have  ob- 
tainod.  In  this  case  it  is  shown  that  a  person  wa^  employed 
to  purchase  up  the  rights  of  way,  and  that  was  one  of  the  very 
pomts  in  issue  in  the  action  of  trespass.  Surely  a  very  moder- 
ate amount  of  diligence  might  have  enabled  the  defendants  to 
have  procured  evidence  of  the  plaintiff's  assent  to  the  land 
being  taken  for  the  railway,  even  though  the  paper  showing 
his  assent  had  been  forgioritten  and  could  not  be  found.  The 
price  he  agreed  to  sell  at  was  £15,  and  the  amount  awarded  is 
£16  13s.  w.  Whether  the  arbitration  took  into  consideration 
the  £7  lOs.  paid  on  the  23rd  September,  1853,  does  not  appear ; 
and  I  have  no  means  of  ascertaining.  I  suppose,  however, 
they  did  not  do  so.  If  they  did  not,  it  was  a  moral  fraud  in 
the  plaintiff  to  conceal  that  foct  from  them ;  but  I  could  not,  on 
that  account,  set  aside  the  award,  for  the  fact  of  the  plaintiff 
having  received  the  money  was  equally  well  known  on  the 
other  side,  and  the  parties  have  left  all  matters  to  judges  of 
their  own  choosing,  with  power  to  extend  the  time  for  making 
an  award,  from  time  to  time,  to  enable  every  matter  to  be  sub* 
mitted  for  the  consideration  of  the  arbitrators.  How  can  I  tell 
but  that  the  knowledge  or  information  discovered  after  an 
award  made,  may  not  purposely  have  been  withheld,  if  the 
mere  discovery  were  a  sufficient  ground  to  set  aside  an  award  ? 

In  Smith  v.  Sam^bery,  9  Bing.  31,  it  was  discovered  after 
an  award  made,  that  one  of  tiie  parties  examined  had  been  a 
convicted  felon.  The  Court  did  not  allow  that  to  be  a  sufficient 
ground  for  setting  aside  the  award.  Pelmore  v.  Hood,  8  Scott, 
182 ;  and  8  Dowl.  21.  The  Court  would  not  interfere  against 
an  award  where  it  was  shown  that  the  arbitrators  had  be«i 
imposed  upon  by  a  false  statement  of  the  witness. 

The  Rule  must  be  discharged. 

*Vide  note  to  Ileuniivr  v.  Swiiinerston,  1  Coop.  C*  C.  41S. 
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THE    ADMISSION   OF   ATTORNEYS. 

The  Law,  as  it  now  stands,  respecting  the  ad- 
mission of  attorneys  to  practice  in  Upper  Canada, 
waB  very  fully  examined  by  a  contributor  (A.B.V.) 
in  the  last  September  number  of  this  Journal.  We 
trust  the  matter  so  forcibly  put  may  engage  atten- 
tion, and  that  the  suggestions  in  the  article  referred 
to  will  be  acted  on.  Our  contributor's  views  are 
more  than  fortified  by  the  opinions  since  expressed 
in  the  Law  Times  (a  periodical  distinguished  for 
the  uprightness  and  talent  with  which  it  is  con- 
ducted), respecting  guarantees  for  the  educational 
fitness  of  Attorneys. 

In  England,  there  is  an  examination  before  the 

Attorney  is  admitted ;  in  Upper  Canada  there  is  no 

each  thing ;  and  therefore  the  remarks  in  respect  to 

the  English  Attorney  apply  with  more  force  to  the 

same  class  in  Upper  Canada.    In  a  late  number  of 

the  Ltao  TXmes,  the  editor,  speaking  of  the  plan 

recently  aabmitted  by  the  Inns  of  Court  Commis- 

sicmere  on  Legal  education,  says:  ^Mf  a  Law 

University  is  to  be  created,  why  should  it  not  be 

such  in  its  entirety,  and  embrace  the  whole  pro- 
8  • 


fcssion }  It  is  to  the  public  of  vastly  more  import* 
ance  that  the  Attorneys  should  be  honorable  and 
educated  gentlemen,  than  that  the  Bar  should  be 
such.  Clients  can  protect  themselves  against  an 
ignorant  Barrister,  but  not  against  an  ignorant 
Attorney.  A  rogue  in  a  gown  and  wig  can  do  no 
great  harm ;  but  a  rogue,  permitted  by  the  Court 
to  style  hijnself  '*  gentleman,  one"  &c.,  may  (and 
sometimes  does)  ruin  the  <;lient  utterly,  before  the 
client  knows  what  wrong  has  been  done."  Our 
contributor  (A.  B.  V.)  said,  in  September  last : 
''  It  is  desimble  that  an  educational  test  should  be 
applied  to  Attorneys  as  well  as  Barristers,  and 
there  is  more  need  for  it :  the  former  are  infinitely 
more  in  the  way  of  inflicting  injury  by  ignorance 
or  turpitude  than  the  latter;  and,  from  the  very 
nature  of  their  duties,  with  fewer  checks." 

Further,  the  business  of  the  Attorney  lies  chiefly 
in  his  private  office  with  his  clients ;  the  Barrister 
exercises  his  calling  chiefly  before  the  Judges  and 
the  public  at  large,  surrounded  by  those  restraints 
which  an  upright  and  firm  judiciary,  and  a  well 
directed  public  opinion,  impose."  It  will  be  ob* 
served  how  closely  both  writers  correspond  in  their 
views  on  the  subject.  The  article  in  the  Lav) 
Times  proceeds : — "  A  Law  University  would 
afford  an  admirable  and  most  efficient  machinery 
for  the  advancement  of  the  Attorneys  as  a  class. 
Why  should  not  the  articled  clerk  be  required  to 
be  a  member  of  the  Law  University,  admitted  after 
such  an  examination  into  general  acquirements  as 
would  secure  in  him  that  he  had  received  a  liberal 
education.^  When  admitted,  let  him  make  his 
choice  for  which  branch  of  the  Profession  he  will 
study.  If  he  chooses  the  prudent  course,  and 
prefers  thriving  as  a  Solicitor  to  starving  as  a  Bar- 
rister, let  him  then  be  articled.  Having  served 
his  articles,  let  him  apply  again  to  the  University 
for  permission  to  practice ;  but  now  after  an  exam- 
ination into  his  legal  competency.  It  at  any  time 
thereafter,  he  should  desire  to  quit  one  branch  of 
the  Profession  and  go  to  the  other,  it  should  be 
competent  to  him  to  do  so,  on  again  offering  him- 
self for  the  special  examination  to  which  the  appli^ 
cant  for  that  branch  should  be  subjected.  Bat 
whether  Student,  Barrister  or  Attorney,  be  should 
be  and  continue  a  member  of  tfae  Legal  Universityy 
subject  to  its  regulations,  and  sharing  iti»  privileges. 
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Thus  would  one  machinery  suffice  for  the  govern- 
ment of  the  entire  Profession ;  and  there  can  be  no 
doubt  that  it  would  operate  to  the  immense  ad- 
vancement of  both  branches  of  it  in  ability,  influ- 
ence and  reputation.  It  would  give  to  the  Profession 
that  unity  which  it  now  wants,  and  which  would 
enable  its  members  to  work  together  for  the  common 
good." 

There  is  an  article  in  BlackwoocPs  Magazine^ 
said  to  be  from  the  pen  of  Mr.  Samuel  Warren,  Q. 
C,  containing  an  elaborate  review  of  the  entire 
question,  with  a  decided  approval  of  the  proposition 
for  an  examination  into  general  acquirements  before 
admission  as  a  Student-at-Law,  as  well  as  an  ex- 
amination into  legal  learning  before  admission  to 
practice.  In  the  5th  of  January  number  of  the  Lad? 
TimeSy  the  editor  remarks :  "  The  preliminary  edu- 
cational examination  to  be  limited  to  English  His- 
tory and  Latin,  has  found  more  objectors,  who 
contend  that  a  man  may  be  a  very  good  Lawyer 
and  a  very  bad  classic,  instancing  Yorke  and  some 
few  other  remarkable  examples.  But  these  are 
exceptional  cases.  Extraordinary  natural  genius 
will  overcome  all  obstacles.  As  a  rale,  a  man  so 
ill  educated  as  to  be  ignorant  of  the  history  of  his 
country  and  of  the  language  in  which  a  considera- 
ble portion  of  the  law  is  expressed,  is  not  a  gentle- 
man, and  cannot  be  a  sound  lawyer ;  and  we  must 
legislate  for  the  rule,  and  not  for  the  exception.  As 
it  is  still  more  necessary  for  the  protection  of  the 
public  that  the  Solicitor  should  be  a  gentleman,  a 
preliminary  examination  is  still  more  necessary  for 
that  branch  of  the  Profession ;  and  we  are  glad  to 
see  that  in  this  there  is  now  scarcely  a  difference 
oi  opinion.'' 

)n  Upper  Canada  every  precaution  has  been  taken 
to  secure  a  learned  and  honorable  bar — ^there  is  a 
preliminaiy  examination  on  the  candidate's  general 
acquirements ;  and  after  five  years'  study  he  is 
again  examined,  to  test  the  nature  and  extent  of 
his  professional  knowledge,  and  unless  found  to  be 
fit  and  capable  of  practising  with  "honor  to  himself 
and  advantage  to  his  fellow  subjects,"  the  degree 
of  Barrister  is  not  conferred  upon  him.  The  Attor- 
ney is  subject  to  no  examination  whatever,  preli- 
minary or  final.  The  Barrister  must  have  proved 
his  fitness — the  fitness  of  the  Attorney  is  presumed; 
an  inconsistency  too  palpable  to  require  much 


enlargement.    Our  contributor  (A.  B.  V.)  did  not 
speak  too  strongly  in  saying — 

<'  Existing  laws  afford  no  guarantee  of  fitness.  A  young 
man  whose  only  qualification  for  entering  on  the  study  of  the 
law  b  ability  to  read  and  write,  mav  be  articled  to  an  Attor- 
ney ; — spend  five  years  copying  and  serving  pai)ersy  or  idly 
kicking  nis  heels  against  tne  office  desk,  or  in  doing  the  dirty 
work  of  a  disreputable  practitioner.  At  the  end  of  this  time, 
armed  with  a  certificate  of  service,  he  claims  to  be  sworn  in 
as  an  Attorney  of  Her  Majesty's  Courts,  and  is  sworn  in 
accordingly.  He  may  know  nothing  whatever  of  professional 
duties — may  in  fact  be  groeslv  illiterate  and  deficient  in  every 
acquirement  that  would  enaole  him  to  act  with  safet^.and 
advantage  for  a  client,  and  yet  the  law  entitles  him,  simply 
on  proof  of  service  under  articles,  to  the  certificate  enabling 
the  holder  to  undertake  the  most  important  duties  of  an  Attor- 
ney—duties which,  if  not  performed  with  integrity  and 
ability,  may  brin^  ruin  on  the  unfortunate  client  and  his 
family.  A  man  of  this  stamp  will  always  *  be  guilty^of  the 
cruel,  the  scandalous  misconduct  of  essaying  to  practice  the 
law  without  the  requisite  amount  of  professional  knowledge.' 
Mark  !  he  is  put  in  possession  of  crecfentials  that,  a$  a  fit  and 
proper  pertan,  he  has  been  admitted  to  a  class  possessing  the 
exclusive  privilege  of  conducting  the  legal  affairs  of  others  for 
reward — is  thus  enabled  to  impose  upon  the  unwary ;  and  the 
discovery  of  his  incompetence  may  be  made  only  at  the 
moment  when  the  client's  (or  victim's)  ruin  has  been  con- 
summated by  some  improper  act  or  omisBion  of  this  accredited 
agent  of  the  law." 

We  have  not  now  the  urgencies  of  an  infant  slate 
to  excuse  the  admission  to  the  profession  of  half 
educated  men;  the  facilities  for  a  superior  education 
are  everywhere  to  be  found :  besides  private  semi- 
naries, there  are  from  40  to  50  grammar  schools ; 
and  the  common  school  system  has  dotted  the 
countiy  with  schools  accessible  to  all.  The  poorest 
farmer  in  Upper  Canada  can  educate  his  son.  It 
is  no  longer  (to  quote  again  from  A.  B.  Y.)  neces- 
saiy 

**  To  make  Lawyers  by  an  Act  of  Parliament,  or  to  invite 
men  to  enter  the  profession,  without  requirinff  of  them  the 
Shiboleth  of  fitness.  The  Land  Surveyor  ana  the  Common 
School  Master  are  examined,  and  their  fitness  proved  before 
being  allowed  to  pursue  their  vocations  under  the  sanction  of 
law ;  the  important  office  of  Attorney,  with  its  powers  and 
privileges,  is  thrown  open  to  any  one  who  has  spent  a  few 
years  in  doins,  it  may  be,  the  mechanical  work  of  an  offioe. 
There  is  no  RojbI  road  to  Law,  any  more  than  there  is  to 
Geometry." 

A  remedy  may  now  be  applied  without  difficulty 
and  without  invasion  of  vested  rights :  delay  will 
encumber  the  question  with  complications  and 
opposing  interests.  The  cure  is  simple,  but  it  can 
only  be  effectually  accomplished  by  the  Legislature. 
Let  an  act  be  passed  requiring,  as  in  the  case  of 
Barristers,  an  examination  into  general  acquire- 
ments before  admissioii  m  a  student,  as  well  aa  ah 
examination  into  legal  teaming  before  admission 
as  an  Attorney,  and  the  thing  is  done. 
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THE   COMMON    LAW   PBOCEDUR£   ACT. 

The  Honorable  Mr.  Attorney  Macdonald  has  laid 
before  the  House  of  Assembly  a  most  important 
Bill,  under  the  above  title,  to  simplify  and  expe- 
dite the  proceedings  of  the  Courts  of  Common  Law. 
It  is  a  laost  extensive  and  ably  digested  measure  of 
Law  Reform,  not  merely  consolidating  and  improv- 
ing the  present  law  in  relation  to  the  issuing  of  writs 
— ^the  mode  of  pleading — the  arrest  in  mesne  process 
— ^the  proceeding  against  absconding  debtors — ^the 
law  in  relation  to  indigent  debtors,  &c.,  but  intro- 
ducing new  and  valuable  improvements.  Amongst 
the  principal  changes  it  embodies  are — ^The  power 
given  to  the  Judge  to  dispose  of  questions  of  fact — 
to  refer  matters  of  account  to  arbitration — the 
securing  in  every  case  to  the  party  adducing  evi- 
dence the  power  of  summing  up — the  power  of 
adjournment  at  trial — ^the  reversal  of  the  technical 
rules  of  evidence  in  respect  to  the  right  of  a  party 
to  discredit  his  own  witness — the  power  of  attach- 
ing debts  under  an  execution — the  extension  of  the 
writ  of  mandamus  to  compel  specific  performance 
— ^the  power  of  granting  injunction  in  certain 
cases — the  right  to  plead  equitable  defences,  &c. 
The  very  crude  provisions  of  the  Criminal  Law 
Act  for  holding  Courts  of  Assize  and  Nisi  Prius 
and  Oyer  and  Terminer,  are  also  put  in  a  better 
shape ;  and  on  the  whole,  we  feel  assured  that  the 
Bill  will  meet  the  approval  of  every  one  who  values 
substantial  justice.  It  is  intended,  we  are  informed 
on  good  authority,  to  give  the  County  Courts  a 
similar  practice :  without  this  the  measure  would 
fall  short  of  justice  to  all  classes. 

To  enter  on  any  lengthened  review  of  the  Bill 
before  us  would  not  be  possible  in  our  limited 
spuce;  but  there  is  one  point  which  we  refer- 
red to  some  months  ago,  and  would  say  a  word 
upon  now«  Secti<m  152  we  like  much  better 
than  the  repealed  section  it  stands  in  the  place 
of,  but  it  yet  falls  short  of  our  notions  as  here- 
tofore expressed.  No  option  should  be  left  to 
any  Government ;  the  Queen's  Commission  should 
issue  regularly  to  the  Judges,  let  it  include  as 
many  qualified  persons  as  may  be  desirable,  but 
do  not  dispense  with  what  has  been  for  ages  asso- 
ciated in  the  public  mind  with  the  administration 
of  Justice.    The  system  of  occasional  Judges  is 


established,  while  the  existence  of  regular  Judges 
is  ignored ;  this  is  very  objectionable.     We  have 
long  held  the  opinion  that  the  County  Judge  should 
preside  in' the  absence  of  a  Judge  of  the  Superior 
Court ;  not  that  we  would  interfere  with  the  going 
Judge  of  Assize  in  appointing  any  qualified  person 
he  thought  best,  far  from  it — but  we  would  enable 
him,  in  his  discretion,  to  require  the  County  Judge 
to  act  in  his  absence.   The  view  of  the  matter  held 
in  England  will  be  seen  in  the  following,  from  an 
ably  conducted  Law  periodical : — **  The  proposed 
measure  must  also  be,  in  many  respects,  highly 
conducive  to  the  administration  of  Justice  upon  the 
circuits.     At  present,   the  Judges  of  Assize   are 
obliged  occasionally  to  have  recourse  to  the  Queen's 
Counsel  and  Sergeants  on  the  circuit  to  sit  for  them, 
both  at  Nisi  Prius  and  at  the  trial  of  offenders.  But 
this  is  always  more  or  less  attended  with  the  evil 
of  delaying  the  business  in  \^ich  those  particular 
counsel  are  engaged,  to  the  inconvenience  and  cost 
of  their  own  clients;  besides  which  prejudices  are 
often  created  in  the  public  mind  as  regards  the 
administration  of  justice,  when  they  see  a  barrister 
one  day  sitting  as  a  Judge  to  tiy  offenders  and  to 
decide  between  litigants,  and  the  next  day  aj^ar- 
ing  in  the  same  court  as  an  advocate  in  a  cause,  or 
to  defend  or  prosecute  prisoners.    Indeed^  the  evil 
of  such  a  system  has  already  not  only  been  admit- 
ted, but  the  practice  itself  has  been  condemned  by 
the  Legislature  as  regards  the  County  Courts  :  and 
a  measure  was  passed  (which  we  first  suggested, 
and  repeatedly  and*  at  length  successfully  advo- 
cated) prohibiting  barristers  frojp  acting  as  Judges 
of  the  County  Courts  in  those  oistricts  where  they 
practice.    That  which  is  bad  in  principle,  in  the 
County  Courts,  must  be  more  or  less  so  in  the 
Superior  Courts.    Indeed,  it  is  even  more  essential 
to  adopt  every  precaution  to  prevent  a  suspicion  of 
injustice  in  the  Superior  Courts,  where  interests  of 
the  utmost  importance  are  decided  upon,  and  trials 
involving  life  and  liberty  take  place,  than  it  ever 
can  be  in  the  County  Courts.     The  County  Judges 
should  be  included  in  the  Commissions  of  Assize, 
as  being  eminently  eligible  for  the  purpose,  from 
the  experience  they  possess  in  the  trial  of  civil 
cases.     Several  of  the  County  Judges  are  in  the 
habit  of  attending  both  the  Assizes  and  Sessions  of 
the  Counties  in  which  they  reside  in  their  capacities 
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of  Magistrates,  so  that  no  actual  additional  tax  on 
their  time  would  be  imposed  by  their  attendance  as 
Judges  instead  of  auditors.'^ 

Now  the  County  Judges  in  Upper  Canada  have 
also  experience  in  the  trial  of  criminal  cases,  and 
they  should  on  every  account  be  rendered  eligible 
for  the  appointment.  Acting  as  Judges  of  Assize, 
they  would  scarcely  even  have  more  important 
functions  to  perform  than  those  they  are  constantly 
engaged  in.  And  what  is  of  high  consideration, 
they  would  be  responsible  officers^  which  Queen^s 
Counsel  would  not  be,  at  least  to  the  same  extent. 
We  trust  some  amendment  may  be  made  in  this 
particular. 

Should  the  Bill  before  us  pass  into  law,  and  we 
trust  it  will,  at  an  early  day  we  purpose  laying 
before  our  readers  comments  illustrating  and  ex- 
plaining its  leading^  provisions^  and  will  make 
arrangements  to  give  early  reports  of  the  d^'cisions 
vpon  the  Act. 


THS   COUNTT   OFllCERS. 


We  purpose  submitting  some  remarks  on  the 
remuneration  of  County  officers  who  are  paid  lor 
services  rendered  to  the  Government,  by  fees. 

During  the  last  session,  the  Parliament  passed 
ftcts  for  increasing  the  salaries  of  certain  Judicial 
and  other  public  ininctionaries,  and  amply  provided 
for  the  enhanced  necessities  of  the  persons  intended 
to  be  benefitted,  by  a  wise  and  liberal  advance: 
the  prices  of  all  tl|e  necessaries  of  life  not  only 
justified  but  required  it. 

By  18  Vic.  eh.  89,  the  salaries  of  the  "  High 
Public  Functionaries,"  the  Judges  of  the  Superior 
Courts  of  Law  and  Equity,  in  both  sections  of  the 
Province — the  Judges  of  the  Circuit  Courts,  in 
Lower  Canada;  and  the  minor  officers  of, the 
General  Government,  were  all  placed  on  a  more 
liberal  footing.  The  Govemiiient  estimates,  how- 
ever, made  no  provls'on  for  augmenting  the  salaries 
of  the  County  Court  Judges,  or  to  those  Upper 
Canada  County  ofTicers  whose  remuneration  is 
fixed  by  fees. 

We  cannot  see  good  reason  why  all  holders  of  office 
underGovemment  should  not  also  have  had  a  propor- 
tionate increase  ;  for  we  think  the  Act  should  cither 


have  included  the  public  functionaries  of  low  or 
inferior,  as  well  as  those  of  high  or  superior  degree, 
or  have  been  accompanied  by  a  separate  Act,  pro- 
viding for  increasing  the  incomes  oi  those  officers 
who  are  paid  by  fees. 

In  July  last,  it  was  strongly  represented  to  the 
Government,  that  the  Tariff  of  Fees  settled  by  the 
Judges  of  the  Court  of  Queen's  Bench,  under 
authority  of  8th  Vic.  ch.  38,  affords  an  inadequate 
remuneration  to  those  officers,  and  suggesting  the 
propriety  of  the  Government  inviting  the  attention 
of  the  Judges  to  the  subject,  with  a  view  to  a  revi- 
sion of  the  Tariff;  in  reply  to  which  the  Government 
stated  that  the  matter  would  be  brought  under  the 
early  notice  of  the  Judges  of  the  Superior  Courts  of 
Common  Law  in  Upper  Canada ;  and  although  it 
has  never,  to  our  knowledge,  pubHcly  transpired  that 
such  a  reference  was  made,  still  we  have  reason  to 
believe  that  it  was,  and  that  the  Judges  decided 
that  they  had  no  further  j)ower  under  the  Statute. 

Acting  upon  this  presumption,  we  must  say,  it 
only  remains  for  the  Government  to  assume  the 
responsibility, — ^which  we  believe  they  will  not 
hesitate  to  do, — of  either  asking  Parliament  to  fix 
the  fees  at  a  higher  rate,  proportioned  to  the  neces- 
sities of  the  times,  or  to  pass  an  act  continuing  the 
force  of  8th  Vict.  ch.  38,  so  as  to  enable  the  Judges 
to  revise  the  Tariff  and  make  it  applicable  to  the 
present  time.  And  oven  supposing  that  were  done, 
those  officers  would  not  receive  the  justice  which 
others  have  had  done  them,  inasmuch  as  the  in- 
creased allowances  of  others  took  eflTect  from  Ist 
January,  1855,  and  it  is  not  likely  any  increase  in 
the  rate  of  fees  could  be  made  retrospective. 

To  insure  efficiency,  and  an  honest  discharge  of 
duty,  public  servants  must  be  properly  paid  and 
justly  dealt  by ;  a  rule  of  increase,  too,  to  be  equit* 
able,  should  advance  the  salaries  and  incomes  of 
all  in  the  same  ratio ;  for  instance,  if  the  salaiy  of 
a  superior  be  increased  from  £750  to  £1850  a  year,. 
the  fee  of  a  constable  should  be  so  increased  that 
where  he  now  gets  a  fee  of  6s.  he  should  receive 
8s.  4d. 

The  Tariff  of  1845,  is  imsuited  to  the  price  of 
living  in  1856 ;  and  whiht  common  labourers  can 
now  obtain  68.  3d.  per  diem  in  ordinary  seasons, 
and  10s.  per  diem  in  harvest  time,  it  will  be  a 
difficult  matter  to  obtain  the  services  of  respectabU 
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men  as  Constables,  for  6s.  per  diem,  to  attend  the 
Courts  where  they  will  necessarily  expend  the 
whole  6s.  in  board  and  lodging  at  the  inns  of  the 
County  Towns,  and  leave  nothing  for  travelling  ex- 
penses to  and  from  the  Courts. 

With  the  march  of  improvement  and  advance- 
ment in  this  country,  it  is  notorious  that  amongst 
other  refinements  we  have  imported  a  vast  number 
of  burgftirs  and  thieves,  to  keep  down  which  an 
active,  a  courageous,  and  a  trustworthy  Constabu- 
lary is  indispensable,  and  as  a  forced  servitude 
would  be  most  objectionable  and  unreliable,  we 
must  retain  the  services  of  those  who  have  been 
accustomed  to  act  efficiently — and  whom  it  will  be 
found  indispensable  to  pay  well. 

Those  responsible  and  efficient  officers,  the  Clerks 
of  the  Peace,  who  receive  no  salaries,  and  are  fre- 
quently professional  men,  are  only  allowed  30s.  for 
attending  each  Court  of  Quarter  Sessions,  (irrespec- 
tive of  the  number  of  days  they  are  employed) 
whilst  the  Deputy  Clerks  of  the  Crown,  who  are 
not  professional  men,  under  authority  of  14  and  16 
Vic.  ch.  118,  receive  for  the  same  service  20s.  per 
diem,  and  an  annual  fixed  salary,  besides  fees  as 
Clerks  of  the  County  Courts,  when  they  hold  the 
latter  office. 

Before  we  take  leave  of  this  subject,  we  feel  it 
a  further  duty  to  express,  with  all  submission  to 
those  who  may  differ  from  us,  that  the  system  of 
paying  people  by  fees,  frequently  subjects  them  to 
unjust  and  unpleasant  suspicions  of  doing  unne- 
cessary things,  in  order  to  multiply  fees,  and 
affords,  at  best,  but  a  precarious  livelihood  to  the 
receivers  of  them.  It  ^YOuld  seem  that  this  view 
is  entertained  by  the  Legislature,  for  we  find  by 
the  Acts  16  Vic.  ch.  196  and  18  Vic.  ch.  98,  the  prin- 
ciple of  paying  the  Sheriffs,  the  Clerks  and  Protho- 
notarics  oi  the  Courts,  the  Clerks  of  the  Crown  and 
Clerks  of  the  Peace,  by  fixed  salaries,  has  been 
established  for  Lower  Canada,  and  also  the  Clerks 
and  Registrars,  and  their  deputies,  of  the  Superior 
Courts  in  Upper  Canada ;  the  latter  of  whom  used 
to  be  paid  by  fees. 


LAW    REFORM. ^EQUITY    JURISDICTION    IN    THE 

LOCAL    COURTS. 

When  will  Parliament  entertain  the  reform  which 
is  now  the  most  needed  of  any,  the  extension  of 
an  Equity  Jurisdiction  to  the  County  Courts  ?  Not- 
withstanding all  the  improvements  that  have  been 
effected  in  the  procedure,  the  expenses  of  a  suit 
are  so  heavy  as  to  be  a  denial  of  justice  in  cases 
of  less  than  £100  in  value,  and  no  conceiveMe 
further  improvement  could  rnaterially  reduce  these 
expenses^  so  long  as  the  smt  is  to  be  conducted  at  a 
distance  front  the  suitors.  We  do  not  hesitate  to 
9ay  that  an  equitable  jurisdiction  to  the  extent  of 


£200  given  to  the  County  Courts  would  be  the 
greatest  boon  ever  conferred  upon  the  public  in  the 
>yay  of  law  reform.  It  is  said  that  difficult  ques- 
tions of  law  may  arise  which  County  Court  Judges 
would  be  incompetent  to  decide.  But  there  are 
multitudes  of  cases  involving  no  law  at  all,  as 
administration  suits,  partnership  suits,  and  such 
like,  and  which  might  be  disposed  of  in  the  County 
Courts  with  tenfold  the  speed,  doable  the  efficiency, 
and  at  one  fifth  of  the  cost,  that  attend  them  in  a 
Court  of  Equity.  But  the  decision  of  legal  ques- 
tions might  easily  be  provided  for  by  a  power  to 
either  party  to  remove  the  suit  by  order  of  thfe 
Superior  Court,  on  good  cause  shown — or  by  a 
special  case ;  and  why  should  fifty  cases  in  which 
there  is  no  law,  be  subjected  to  the  costs  of  a  suit 
in  Chancery  because  the  fifty-first  case  may  involve 
some  law  ?  Would  it  not  be  more  rational  to  pro- 
vide specially  for  the  fifty-first  case,  and  to  give 
the  required  facilities  to  the  other  fifty?  Why  is 
not  this  question  taken  up  by  some  M.P.P.  seeking 
fame  ? 

And  there  is  no  subject  on  which  the  County 
Courts  could  be  more  efficiently  employed  than  in 
the  settlement  of  partnership  affairs.  Every  Law- 
yer knows  what  a  ruinous  process  that  is  now. 
Give  the  jurisdiction  to  the  County  Court,  with  its 
Judge,  its  Clerk  and  its  Accountant,  and  that 
which  is  now  a  matter  of  years  would  be  settled 
in  a  week,  and  that  which  now  costs  £500  would 
be  done  for  £20.  Mr.  Lowe  might  add  such  a 
provision  as  this  to  his  Partnership  Bill,  and  thus 
give  the  country  a  small  set-off  for  the  mighty  mis- 
chief he  is  about  to  inflict  upon  its  credit  and  its 
commerce — the  fatal  blow  he  is  aiming  at  honour 
and  honesty. — Law  Times. 


DIVISION    COURT. 
{Reports  in  relation  to.) 

ENGLISH    CASES. 


Q.B 


AcKROYD  V,  Gill. 


Jan.  15. 


County  Court— Officer  engaged  as  attorney  in  proceedinir 
in— Assistant  cUrk—Stat.  9  4- 10  Fie,  c.  95. 

Rule  calling  on  the  defendant  to  show  cause  why  the  non* 
suit  should  not  be  set  aside,  and  a  new  trial  had  on  the  ground- 
of  misdirection.  The  action  wa>  brun^hl  to  recorer  the 
penalty  of  £50,  under  sec.  30  of  the  9  &  10  Vict.  c.  95,  (County 
Courts  Act.)  The  first  count  of  the  declaration  alleged  that 
after  the  comins:  into  operation  of  the  9  &  10  Vicl.  c.  95  the 
defendant,  then  being  an  odicer  of  thecouiity  court  holden  at 
KnaresLorough  in  the  aforesaid  county,  to  wit,  the  assiblant 
clerk  of  thai  court,  was  directly  concerned  as  attorney  for 
one  S.  F.  in  a  proceeding  in  the  said  court,  to  wit,  in  a  plaint 
entered  and  action  pending  in  the  said  court,  wherein  the 
said  S.  F.  was  plaintiiT,  and  one  R.  S.  Ackroyd  was  defen  *- 
ant,  contrary  to  the  said  statute,  whereby  the  defendant 
forfeited  for  hU  said  offence  the  sum  of  £50,  &c.  There  was 
a  second  count  for  having  caused  a  summons  to  be  issued  to 
the  said  R.  S.  A.    The  defendant  pleaded  not  gui-ty. 
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At  the  trial  at  the  la  t  assizes  for  Yorkshire,  the  Judge 
{Plattf  B.)  nonsuited  the  plaintiff  on  the  ground  that  an 
assistant  clerk  did  not  come  within  the  terms  of  the  act. 

By  section  29  it  is  enacted,  <'  that  no  clerk,  treasurer,  high 
bailifi  or  other  officer  of  the  court  shall  either  by  himself  or 
his  partner  be  directly  or  indirectly  engasod  as  attorney  or 
agent  for  any  party  in  any  proceeding^  in  the  said  cjurt." 

By  section  30,  it  is  enacted  (inler  alia)  that  "  every  clerk, 
treasurer,  hi^h  bailiff  or  other  officer  of  any  such  court,  who 
shall  be  by  himself  or  his  partner,  or  in  any  way  directly  or 
indirectly  concerned  as  attorney  or  agent  for  any  party  in  any 
proceeding  in  the  said  court,  shall  for  every  such  ofi'encs 
rorfeit  and  pay  the  sum  of  £50.,  to  any  person  who  shall  sue 
for  the  same  in  any  of  f ler  Majesty's  superior  courts  of  record, 
by  action  of  debt  or  on  the  case." 

The  24th  section,  after  providing  for  the  appointment  of  a 
clerk  for  every  court  by  the  judge  of  the  couit,  subject  to  the 
approval  of  the  lord  chancellor,  esiacts,  that  **  in  cases  requir- 
ing the  same,  such  assistant  clerks  as  may  be  necessary  shall 
be  provided  and  paid  by  the  clerk  of  the  court." 

13  &  14  Vict.  c.  61,  s.  4,  enacts  "  that  so  mnch  of  the  said 
act  of  the  tenth  year  of  Her  Majesty  as  relates  to  the  removal 
of  clerks  or  high  bailiffs  of  the  courts  holden  under  the  said 
act  sfaAlI  be  repealed :  and  it  shall  be  lawful  for  the  lord 
chancellor,  or,  where  the  whole  of  the  district  of  the  court  or 
courts  for  which  the  clerk  or  high  bailiff  shall  have  been  ap- 
pointed is  within  the  Duchy  of  Lancaster,  for  the  chancellor 
of.  the  Duchy  of  Lancaster,  when  such  lord  chancellor  or 
chancellor  ot  the  duchy  shall  in  his  discretion  think  fit,  to 
remove  the  clerk,  high  bailiff  or  any  assistant  clerk  of  any 
sach  court  or  courts  from  his  ofHce,  and  from  time  to  time  to 
make  such  order  as  to  the  attendance  of  any  clerk,  deputy 
olerk,  or  assistant  clerk  during  the  sitting  of  the  court  or 
otherwise,  as  he  shall  think  fit :  Provided  always,  that 
'nothing  herein  contained  shall  affect  the  tenure  of  office  of 
any  person  who  before  the  passing  of  the  said  act  held  an 
omce  in  any  of  the  courts  mentioned  in  the  schedule  (A.) 
annexed  to  the  said  act." 

Asainst  the  rule  cause  was  now  shown  by 

Aadimm, — The  assistant  clerks  mentioned  in  the  24th  sec- 
tion are  assistants  to  the  clerks,  and  not  officers  of  the  court 
within  section  30,  and  such  assistant*  are  not  e;ii«ieiii  generis 
with  the  officers  expressly  meiitioned  in  section  30,  as  deputy 
clerks  under  section  26,  or  additional  clerks  under  section  25, 
would  be. 

Lord  Campbell,  C.  J. — Even  if  they  were  mere  assistants 
to  the  clerk,  they  would  be  within  the  mischief  contemplated 
by  the  24th  and  38th  sections. 

Addimm. — The  interpretation  clause,  section  142,  does  not 
make  ^e  term  clerk  include  an  assistant  clerk. 

Lord  Campbell,  C.  J. — There  are  the  usual  words  relative 
to  the  effect  of  the  oontext 

Addiaon. — This  is  a  penal  clause,  and  must  be  construed 
strictly.  The  other  side  will  rely  on  the  13  &  14  Vict.  c.  61, 
8.  4,  and  the-2nd  section  of  the  same  act,  directing  that  the 
two  acts  be  read  as  one  :  but  the  object  of  that  act  was  to 
extend  the  jurisdiction  of  tne  court,  and  not  to  impose  penal- 
ties. Further  the  declaration  only  alleges  that  the  offence 
was  committed  after  the  passing  of  the  first  act. 

WiORTMAH,  J.— Who  do  you  say  the  assistant  olerks  men- 
tioned  in  the^th  section  of  the  first  act  are? 

Addimm, — The  deputy  clerk  or  the  additional  clerk. 

BUly  Q.C.I  and  Hardy,  amtra,  were  not  called  on. 

Per  CuBXAM. — lh»  rule  must  be  made  absolute.  The 
assistant  clerks  are,  with  ''such  clerks"  by  the  27th  section 
of  the  first  act,  to  issue  summonses,  warrants,  &c.  The 
latter,  therefore,  have  the  same  functions  and  geneml  cha- 
racter as  the  former,  and  are  officeni  of  the  court  of  the  same 
ktrid  as  those  specifically  mentioned  in  the  30th  section.   All 


doubt,  however,  is  removed  by  the  13  &  14  Vict.  c.  61,  s.  4, 
which  is  in  pari  maieridy  and  illustrates  the  character  before 
given  to  the  assistant  clerk.  The  13  &  14  Vict,  is  not  an 
original  statute,  and  does  not  make  new  officers ;  it  refers  to 
those  who  were  constituted  under  the  foimer  statute,  and 
among  them,  the  asslstatit  clerks  of  the  court.  That  being 
so,  "  assistant  clerks  of  the  court,"  are  officers  of  the  court, 
and  clearly  distin<;uishable  fiom  the  hired  clerk  to  an  attorney 
who  may  be  an  officer  of  the  court.  When  the  4th  section  of 
the  latter  act  translers  from  the  judge  to  the  lord  chancellor 
the  power  of  removing  the  assistant  clerk  from  "hi*  office," 
it  is  difficult  to  say  that  the  assistant  clerk  is  not  an  officer  of 
the  Court. 

Ride  absolute. 


Cawlxy  vs.  Tub  Northern  Staffordshire  Railway 
EX.  Company.  Jan.  17. 

Co,C.  appeal — Action  against  railivay  company  for  nonde^ 

livery-companies  using  a  joint  station^Liability  for 

laches. 
The  plaintiff  brought  his  action  against  the  railtoay  company 

for  nondelivery  of  certain  gowis  sent  for  the  purpose  of 

exhibition  at  an  agricultural  meeting  : 
Heldy  that  the  judge  of  the  Co.  C.  uhu  right  in  leaving  the 

amount  of  damages  to  the  jUry. 

Appeal  from  the  decision  of  the  judge  of  the  Co.  C.  ot 
Cheshire,  holden  at  Nantwich. 

This  was  an  action  brought  to  recover  the  sum  of  £35  by 
way  of  damages,  on  the  grounds  stated  in  the  following  par« 
ticulars : — 

To  loss  sustained  by  the  plaintiff  in  his  trade  or 
business  of  an  ironmonger  and  vendor  of  agrl-  . 
cultural  machines  and  implements,  through 
the  nondelivery  of  a  quantity  of  such  agri- 
cultural macmnes  and  implements  in  due 
time  at  the  8how-3rard  of  the  recent  show  of 
the  South  Cheshire  Agricultural  Society,  held 
at  Congleton,  in  the  county  of  Chester,  on 
the  6th  day  of  Sept.  last,  which  said  machines 
and  implements  were  delivered  into  the  cus- 
tody of  the  said  company  for  that  purpose,  at 
their  station  at  Crewe,  in  the  saia  county  of 
Chester,  on  the  5th  day  of  September  last,  at 
10.30  a.m £30    0    0 

To  expenses  thereby  wrongfully  oocasioned  to 
the  said  plaintLS  by  the  defendants  in  regard 
to  the  said  machines  and  implements,  and  in 
and  about  the  deportation  thereof  to  and  fro. .      5    0    0 

£35    0    a 

The  following  statement  comprises  (in  substance)  the  whole, 
of  the  evidence  adduced  by  the  plaintiffs,  the  defendants  not 
calling  witnesses. 

The  London  and  North- Western  Railway  and  the  North  Staf- 
fordshire Railway  unite  near  to  Crewe  in  the  county  of 
Chester,  which  junction  is  the  terminus  in  that  direction  of  the 
North  Staffordshire  Railway,  the  rails  of  the  North  Stafford- 
shire running  into  the  London  and  North- Western  within  a 
short  distance  (between  a  quarter  and  a  half  a  mile)  from 
the  station. 

To  save  the  expense  of  two  stations,  with  separate  sets  of 
offices  and  distinct  establishments  of  servants,  &c.,  at  the 
same  place,  the  business  of  both  companies  is  conducted  in 
thA  station  and  buildings  belonging  to  the  London  and  North- 
western Company,  and  with  the  exception  of  one  passenger- 
porter,  the  servants  employed  are  the  servants  of  tne  London 
and  North- Western  Company. 

There  are  no  separate  booking  offices  either  for  iiroods  or 
passengers,  and  all  goods  for  places  on  the  North  Stafferdshir* 
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line  are  received  and  loaded  in  the  same  manner  as  if  they 
-were  intended  to  be  carried  to  places  on  the  London  and 
North- Western  line ;  the  only  difference  being  that,  when 
loaded  for  places  on  the  North  Staffordshire  line,  the  trucks 
containing  such  goods  are  usually  attached  to  an  engine  of 
the  London  and  North- Western  Company,  and  conveyed  by 
their  servants  to  a  siding  or  shunt  belonging  to  the  North 
Sts^ordshire  Company  at  the  junction  referred  to,  wHen  the 
London  and  Norih-Western  Company  have  done  with  them, 
and  they  are  left  to  be  conveyed  by  the  North  Staffordshire 
Company  to  the  places  of  destination.  The  trucks  upon 
which  the  goods  are  carried  belong  sometimes  to  one  and 
sometimes  to  the  other  company,  as  may  be  most  convenient, 
and  it  was  stated  that  the  proceeds  of  trafRo  received  at  Crewe 
and  carried  over  the  North  Staffordshire  Railway  were  divided 
between  the  two  companies,  but  in  what  proportions  did  not 
appear.  A  deed  of  arrangement  between  the  London  and 
North- Western  Company  and  the  North  Stafiordshire  Com- 
pany, intended  to  facilitate  the  transmission  of  traffic  to  and 
from  their  respective  railways  was  put  in  evidence,  but  it  did 
not  appear  to  provide  expressly  tor  the  case  of  goods  arriving 
at  Crewe  by  the  common  roads,  or  otherwise  than  by  railway. 
The  following  extiacts  from  the  deed  were  read : — 

Sixth  article :  ^'  That  all  traffic  from  Liverpool  or  Chester, 
or  any  place  between  Liverpool  and  Crewe,  or  between 
Chester  and  Crewe,  to  any  station  on  the  North  Staffordshire 
Railway,  or  the  eastern  districts  of  England  (by  which  expres- 
sion throughout  this  article  is  meant  all  places  lying  east  of 
and  inclucung  Derby)  for  which  the  Nortn  Staffordshire  line 
of  railway,  vid  Crewe  and  Willington,  and  thence  through 
Derby,  is  now  the  nearest  and  most  direct  route,  which  shall 
be  under  the  control  of  the  London  and  North- Western  Rail- 
way Company,  and  which  shall  be  carried  by  the  London 
andf  North- Western  Railway  Company  on  any  part  of  their 
railway  (except  traffic  fronr Liverpool  or  any  place  between 
Liverpool  and  Manchester  to  fioston,  or  to  any  of  the  eastern 
districts  of  England,  north  of  Boston);  and  all  traffic  from 
Manchester^  or  any  place  between  Manchester  and  Maccles-' 
field,  to  any  station  on  the  North  Staffordshire  Railway,  and 
to  the  eastern  districts  of  England,  for  which  the  North  Staf- 
fordshire line  of  railway  (via  Macclesfield  and  Willington, 
and  thence  through  Derby)  is  row  the  nearest  and  most 
direct  route,  and  which  shall  be  under  the  control  of  the 
London  and  North- Western  Railway  Company,  over  any  part 
of  their  railway*  shall  be  delivered  or  tendered  to  ihe  North 
Staffordshire  luiilway  Company  at  the  junction  at  or  near 
Crewe,  or  at  the  jaoction  at  Macclesfield,  as  the  case  may 
be,  to  be  by  them  conveyed  on  their  line  of  railway  between 
Crewe  and  Willington  or  Derby,  or  Macclesfield  and  Willing- 
ton or  Derby ;  and  all  the  traffic  from  any  of  the  eastern  dis- 
tricts of  England,  or  from  any  part  of  the  North  Staffordshire 
line  of  railway,  to  Liverpool  or  Chester  or  Manchester,  or  to 
any  place  between  Liverpool  and  Crewe  or  between  Chester 
and  Crewe,  or  to  anyplace  between  Manchester  and  Mac- 
clesfield, which  shall  be  under  the  control  of  the  North  Staf- 
fordshire Railway  Company  aud  carried  by  them  over  any 
part  of  their  railway,  shall  be  delivered  or  tendered  by  the 
North  Staffordshire  Railway  Company  to  the  London  and 
North«>Westem  Railway  Company  at  the  junction  at  or  near 
Crewe,  or  at  the  junction  at  Macclesfield  as  the  case  may  be, 
to  be  by  them  conveyed  over  their  line  of  railway  to  Liverpool, 
Chester  or  Manchester,  or  to  any  place  between  Liverpool 
and  Crewe  or  between  Chester  and  Crewe,  or  to  any  place 
between  Manchester  and  Macclesfield ;  and  the  London  and 
North- Western  Railway  Company  shall  afford  all  reasonable 
facilities  for  the  transmission  of  the  traffic  which  shall  be 
tendered  to  them  as  aforesaid,  and  all  other  traffic  which  shall 
originate  at  any  station  on  the  North  Staffordshire  Railway." 

Thirteenth  article :  <•  That  the  North  Staffordshire  Railway 
C!oropany  shall  not,  under  any  circumstances,  run  any  trains, 
engine*  or  carriagesy  over  or  upon  the  London  and  North- 


western lines  of  railway,  or  any  or  either  of  them,  or  any 
part  thereof,  without  the  consent  in  writing  of  the  London  aud 
North- Western  Railway  Company  for  that  purpose  first  had 
and  obtained." 

It  was  admitted  that  no  other  portion  of  this  deed  would 
affect  the  questions  at  issue  in  this  action,  and  no  further 
evidence  was  adduced  as  to  the  pecuniary  or  other  arrange- 
ment between  the  two  oompanies. 

It  was  shown  that  the  London  and  North- Western  and  the 
North  Staffordshire  Company  were  respectively  carriers  over 
the  whole  of  their  own  lines,  but  not  over  the  lines  of  each 
other ;  and  there  was  no  proof  that  the  London  and  North- 
western Company  had  ever  given  such  written  consent  as 
was  required  by  the  deed  of  arrangement  to  the  passing  of 
North  Staffordshire,  &c.,  engines,  &c.,  over  their  railways. 

On  the  5th  September,  1854,  the  plaintiff  sent  a  quantity  of 
agricultural  implements,  vith  proper  directions  to  be  for- 
warded from  (^rewe  to  Congleton,  a  station  on  the  Nor^ 
Stafi'ordshire  line,  intending  to  exhibit  them  at  the  &outh 
Cheshire  Agricultural  Show,  which  was  held  at  Congleton  on 
the  6th  September.  ^ 

The  goods  were  delivered  at  Crewe  station,  where  they 
were  received  in  the  customary  way  by  the  London  and 
North-Western  Company's  servants,  and  loaded  in  one  of 
their  own  trucks  in  ample  time  to  be  forwarded  and  delivered 
at  Congleton  on  the  5tn ;  and  the  persons  who  received  and 
loaded  them  were  told  that  the  goods  were  intended  for  tbe 
Show  on  the  fol  lowing  day.  The  truck  was  taken  by  a  London 
and  North-Western  engine  to  the  sidins  or  shunt  belonffinj^ 
to  the  North  Staffordshire  Company  at  the  junction,  analen 
there  in  charge  of  the  North  Staffordshire  Company  in  ample 
time  to  be  forwarded  for  the  show ;  but,  owing  to  gross  inat- 
tention or  mismanagement  on  the  part  of  the  servants  of  the 
North  Staffordshire  Company,  the  goods  did  not  reach  (^n- 
gleton  until  late  on  the  6tli  Sept.,  when  the  whole  object  for 
sending  them  was  defeated,  and  the  goods  had  to  be  returned 
without  being  unpacked. 

The  plaintiff 's  right  of  action  against  one  of  the  two  com- 
panies was  not  denied  by  the  defendants ;  but  it  was  contended 
that,  as  the  London  and  Notth-Western  Company  are  the 
owners  of  the  station  and  the  first  portion  of  railway  over 
which  the  goods  had  to  pass,  and  their  servants  received  the 
goods,  whatever  may  be  the  mutual  rights  and  liabilities  of 
me  two  companies  inter  se,  the  plaintiff's  rishf  of  action  was 
against  the  London  and  North-Western  Company,  and  not 
against  the  North  Staffordshire  Railway  Company. 

It  was  urged,  on  the  other  hand,  that  the  action  was  pao- 
perly  brought  against  the  North  Staffordshire  Company,  as 
they  only  are  common  carriers  from  Crewe  to  Congleton,  and 
that  the  only  part  performed  by  the  London  and  North- 
Western  Company  was  that  of  receivers,  brokers  and  porters 
for  and  on  behalf  of  the  North  Staffordshire  Company. 

The  Co.  C.  judge  declined  to  nonsuit  the  plaintiff,  being  of 
opinion  that  it  was  a  question  for  the  jury. 

The  plaintiff  Cawley  was  examined  and  cross-examined^ 
without  objection  on  either  side,  as  to  the  mode  of  calculation 
he  had  adopted  in  arriving  at  £30,  over  and  above  his  per- 
sonal expenses,  as  the  amount  of  damage  he  supposed  he  had 
sDstained,  and  admitted  that  he  had  no  other  data  than  the 
sales  he  had  made  and  the  orders  he  had  received  at  and 
arising  from  other  agricultural  exhibitions  of  the  like  kind, 
though  on  a  smaller  scale. 

The  Co.  C.  jud^e  left  it  to  the  jury  that  the  whole  ease 
I  turned  upon  the  character  in  which  the  London  and  North- 
western Railway  Company  received  the  goods  iti  qaeatioa ; 
that  if  they  undertook  to  convey  them  to  (Congleton,  they 
would  be  the  contracting  partie»,  and  ought  to  have  been  the 
defendants,  and  then  there  would  be  a  verdict  for  the  present 
defendants.  Rut  if  the  jury  thought  that  the  London  and 
North-Western  Railway  Company  did  not  undertake  to  convey 
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the  goods,  but  only  acted  as  warehousemen  or  receivers  and 
af^ents  of  the  North-Eastern  Railway  Company,  then  the 
plainlifT  would  be  entitled  to  the  verdict. 

As  to  the  amount  of  damages,  the  jud^je  told  the  jury  they 
must  dismiss  from  their  minds  the  plaintiff's  mode  of  calcu- 
lation, and  must  not  speculate  upon  his  probable  sales  and 
amount  of  profits ;  but  if  thdy  were  of  opinion  that  he  had 
sustained  an  injury,  and  that  defendants  were  primarily  and 
iegalfy  responsible,  the  question  of  what  was  a  reasonable 
amount  of  compensation  rested  with  them,  as  it  would  in  a 
case  of  assault  and  battery  or  other  tort. 

The  jury  returned  a  verdict,  damages  £20. 

If  the  court  should  be  of  opinion  that  the  action  could  not 
be  sustained  against  defendants,  then  a  nonsuit  to  be  entered. 

If  the  conrt  should  be  of  opinion  that  the  mode  of  leaving 
the  amount  of  damages  to  the  jury  was  incorrect,  then  a  new 
trial  was  to  be  had. 

HoUtoay,  for  the  appellants,  the  defendants  below,  was 
•topped  by  the  court. 

The  respondent  was  not  called  on. 

By  the  Court. — ^The  jury  have  said  what  they  think  was 
a  fair  amount  of  damages,  and  we  see  no  reason  to  interfere. 

Judgment  for  the  reapondent. 


Chamben. 


FiCARD  V.  Cornell. 
PracHce^Judge^s  certificate  for  costs. 


Jan,  11. 


The  Judge* 8  certificate  for  costs,  under  the  City  of  London 
Small  Debts  Act,  must  he  given  at  the  trials  or  immediately 
after,  before  another  trial  proceeds.  Three  days  after  the 
trial  is  too  late. 

This  was  a  summons  taken  out  by  the  defendant,  calling 
upon  the  plaintiff  to  show  cause  why  the  master  should  not 
be  directed  not  to  tax  the  plaintiff's  costs  upon  the  opinion 
given  by  Mr.  Under-sheriff  Burchell  hereinafter  mentioned. 

Edward  BuUen,  instructed  by  Mr.  J.  H.  Preston  of  9, 
Carey-street,  supported  the  summons,  and 

Willinm  Pearce,  instructed  by  Mr.  J.  R.  Bailey,  ol  Old 
Jewry-chambers,  showed  cause  against  it. 

The  facts  of  the  case  are  as  follow: — The  action  was 
brought  to  recover  the  sum  of  £17. 9s.  for  goods  sold  and  de- 
livered. Several  pleas  were  pleaded,  upon  each  of  which 
issue  was  joined,  and  by  an  order  made  by  Alderson,  B.,  the 
^ole  matter  was  referred  to  Mr.  Burchell  to  decide  without 
a  jury.  The  whole  cause  of  action  arose  within  the  city  of 
London  and  withirr  the  jurisdiction  of  the  court  established 
under  «  The  London  (City)  Small  Debts  Extension  Act  1852." 
On  the  24th  Deo.  1855,  Mr.  Burchell  heard  the  attorneys  and 
witnesses  on  each  side.  On  the  27th  of  the  same  month  he 
gave  a  verdict  for  the  plaintiff,  deciding  that  £7  58.  was  due 
to  the  plaintiff^  from  the  defendant.  On  that  occasion  no  cer- 
tificate for  costs  was  applied  for.  On  the  2nd  Jan.  1856,  the 
plaintiff^s  attorney  applied  to  Mr.  Burchell  for  a  certificate  to 
enable  him  to  recover  his  costs,  and  Mr.  Burchell  upon  that 
clay  indorsed  upon  the  order  referring  the  matter  to  him  the 
following  words : — "  I  am  of  opitiion  that  the  plaintiff  is  enti- 
tled to  his  costs."  The  taxation  upon  that  opinion  had  been 
adjourned  by  the  master,  to  enable  the  defenaant  to  apply  to 
the  court  to  stay  his  hand. 

BuOenf  in  support  of  the  summons,  raised  several  objec- 
tions both  as  to  tne  form  of  the  certificate  and  as  to  the  power 
of  Mr.  Burohell  to  give  if,  and  then  proceeded  to  contend 
that,  under  the  121st  section  of  '<  The  Londoa  (City)  Small 
Debts  Extension  Act,  1852>"  the  certificate  must  be  given 
«  forthwith." 

Erle,  J. — You  had  better  confine  yourself  in  the  first  place 
to  that  point. 


Bulien, — The  certificates  to  hi  given  by  the  judge  under 
the  statutes  6  Geo.  4,  c.  50,  s.  34 ;  and  3  &  4  Vic,  c.  24,  are 
required  to  be  given  "immediately  after  the  verdict."  The 
word  used  in  this  statute  is  "  forthwith,"  but  at  any  rate 
means  quite  as  much  as  the  word  "immediately."  In 
Shuitleworth  v.  Cocker,  1  Man.  &  G.  289,  Maule,  J.,  observed 
that  the  intention  of  the  Act  seemed  to  be  "to  exclude  any 
imprefcton  being  made  on  the  mind  of  the  judge  except  what 
was  produced  at  tho  trial."  This  dictum  was  adopted  by 
the  court  of  £x.  in  lliompson  v.  Gibson,  8  M.  &  W.  281.  In 
Chaplin  v.  Levy,  23  L.  T.  Rep.  81,  in  an  argument  upon  the 
very  point  now  under  consideration,  Pollock,  C.  B.,  says :  "  It 
is  necessary  for  the  judge  to  certify  <foithwith'  (that  is  the 
expression  used  in  respect  of  tho  matter.")  Here  the  certifi- 
cate was  not  given  till  six  days  after  tho  verdict,  and  that 
clearly  is  not  a  compliance  with  the  statute. 

Pearce  contrd. — The  opinion,  or  whatever  else  it  may  be 
styled,  of  Mr.  Burchell  was  given  in  time.  His  decision  was 
given  on  the  27th  Dec,  1855,  in  open  court,  and  the  certif • 
cate  was  applied  for  on  the  next  court  day  "  Forthwith" 
means  in  a  reasonable  time,  and  the  application  for  costs  was 
most  certainly  made  within  ihe  meai>ing  of  thoso  words. 

Builen  was  not  called  on  to  reply. 

£rlb,  J. — I  have  no  doubt  about  tlie  matter.  Without 
deriding  the  other  points  raised  by  Mr.  Builen,  I  am  clearly 
of  opinion  that  this  gu^m  certificate  was  not  given  in  time. 
1  think  Mr.  Bullen's  contention  as  to  the  meaning  of  the 
word  "fo  thwith"  is  the  correct  one.  The  certificate  to  be 
given  under  this  statute  must  be  given  "  forthwith,"  id  est  at 
the  trial,  or  at  all  events  before  anything  has  occurred  to 
remove  from  the  mind  of  the  presidin<r  jud^^e  the  facts  of  the 
case.  The  remarks  of  Maule,  J.  in  SfiutUetDorth  v.  Cocker, 
are  very  apt,  and  are  clea>ly  applicable  to  this  case,  which 
also  appears  to  be  governed  by  the  case  cited  from  the  L.  T. 
Rep. 

Pearce  then  applied  to  the  learned  judge  to  certify  that  tho 
action  was  a  proper  one  to  be  brought  in  the  Superior  Courts. 

£rle,  J. — 1  have  no  power.  No  such  discretion  is  vested 
in  me  by  this  statute,  l  should  have  had  the  power  to  make 
such  an  order  under  the  County  Court  Acts,  but  I  have  none 
under  this  local  statute. 

Order  made,  with  costs,  directing  the  master  not  to  tax. 


Q.B 


Regina  v.  Dott. 

Trin.  Tf  rm,  19  Vic. 


Indictment — Perjury — Division  Court — Interpleader  issue^ 
New  frio/— 13  ^  14  Vic,  ch.  53,  sec,  102. 

[18  U.  C.  B.  R.  896.] 

The  clerk  of  a  Division  court,  acting  under  13  &  14  Vic.  oh. 
53,  sec.  102,  issued  an  interpleader  summons  of  his  own 
authority,  without  the  bailiff's  reauest.  Both  parties  attended 
before  a  barrister  appointed  by  the  judge  of^  the  court,  who 
was  ill,  and  an  order  was  made.  The  jud^e  afterwards 
ordered  a  new  trial,  which  took  place.  The  defendant  was 
convicted  for  peijury  committed  upon  that  occasion.  Held, 
that  both  parties  having  appeared,  the  proceedings  in  the 
first  instance  could  not  be  considered  voia  for  want  of  a  pre- 
vious application  by  the  bailiff;  but  Held,  also,  that  it  was 
not  competent  for  the  judge  to  order  such  new  trial,  the  first 
order  being  made  final  by  the  statute ;  and  that  the  convic- 
tion was  therefore  illegal. 

Criminal  cases  reserved.  The  defendant  was  convicted  on 
an  indictment  for  peijury  committed  before  the  Judge  of  the 
Division  Court,  on  an  interpleader  issue  at  London. 

At  the  trial  at  London,  before  McLean,  J,,  it  appeared  in 
evidence  that  an  attachment  had  issued  from  Division  Court 
No.  1.,  in  the  County  of  Middlesex,  at  the  instance  of  one 
William  Webb  against  Austin  Doty,  on  which  a  horse  called 
"Bay  Boston"  was  seized  by  the  bailiff,  and  delivered  into  the 
cust<Kly  of  tho  clerk  erf  the  court.    A  claim  was  preferred  by 
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Mr.  John  Monk  Graham,  assertins:  an  interest  in  one  half  the 
horse  as  his  property,  and  the  clerk  of  the  court  delivered  the 
horse  to  Graham,  on  receiving  from  him  security  that  he  should 
be  pnxluced  when  required  to  be  disposed  of  on  execution. — 
The  defendant  subsequently  returned  within  the  jurisdiction  of 
the  Division  Court,  and  gave  a  confession  of  judgment  for  the 
amount  of  Webb's  debt,  on  which  judorment  was  entered  and 
execution  issued.  Before  the  execution  was  placed  in  the 
bailiff's  hands,  the  clerk  of  the  court,  John  C.  Meredith,  issued 
an  interpleader  summons,  as  he  alleged,  for  his  own  security, 
considering  that  he  had  authority  to  do  so  under  the  13  &  14 
Vic.  ch.  63,  sec.  102,  (See  sec.  7,  16  Vic.  ch.  177,  amending 
former  act),  by  which  summons  the  parties  were  required  to 
appear  before  the  Judge  of  the  Division  Court,  on  the  29th  day 
of  March,  to  make  good  their  respective  claims. 

On  the  29th  of  March,  the  Judge  of  the  Division  Court,  The 
Honourable  J,  E.  SmaU,  was  ill,  and  an  appointment  was 
made  by  him  of  Mr.  Scatcherd,  barrister-at-law,  to  act  as  judge 
en  the  trial  of  the  interpleader  issue.  On  the  evidence  then 
adduced,  Mr.  Scatcherd  decided  against  the  claim  of  John 
Monk  Graham  to  any  interest  in  the  horse,  but  subsequently 
he  became  dissatisfied  with  his  own  adjudication,  and  an  ap- 
plication being  made  to  Mr.  Small,  as  Judge  of  the  court,  for  a 
new  trial  of  that  issue,  with  the  concurrence  of  Mr.  Scatcherd, 
a  new  trial  was  ordered  to  take  place  on  the  26th  of  April. 

On  that  day,  the  Judge  of  the  court  presiding,  directed  a  jury 
to  be  empannelled  (considering  that  he  had  authority  to  do  so 
tinder  13  &  14  Vic.  oh.  117)  for  the  trial  of  the  issue,  and  it  be- 
came a  material  question  on  the  trial,  whether  John  Monk 
Graham  had  paid  to  the  defendant  Doty  the  sum  of  two  hundred 
dollars,  at  Detroit,  to  enable  him  to  become  the  owner  of  one 
half  of  the  horse.  The  defendant  was  sworn  as  a  witness, 
though  objected  to  on  the  ground  of  interest,  and  then  swore 
that  Graham  had  no  interest  whatever  in  the  horse,  and  that 
he  had  not  paid  him  two  hundred  dollars  to  become  the  owner 
of  half  of  the  horse,  and  that  he,  Doty,  had  himself  paid  Harvey 
Lewis,  the  coloured  man  from  whom  the  horse  was  got,  the  two 
hundred  dollars  on  the  purchase  of  the  horse. 

The  indictment  was  preferred  for  perjury  in  thus  swearing  on 
the  trial  of  the  interpleader  issue  before  the  Judge  of  the  Divis- 
ion Court,  and  on  the  trial  at  the  last  Middlesex  assizes  a  ver- 
dict of  guilty  was  rendered  by  the  jury,  on  evidence  wliich  fully 
jiigtified  sucji  finding.  The  sentence  was  suspended,  in  order 
that  the  opinion  of  this  court  mi^ht  be  obtained  on  the  follow- 
ing objections  taken  on  the  trial  by  John  fVihon,  as  counsel 
for  the  defendant.  ^ 

1.  That  the  whole  proceeding  by  inteqpleader  summons  was 
irregular  and  extra  judicial,  the  summons  not  being  issued  at 
the  request  of  the  bailiff  of  the  Division  Court,  and  the  horse  not 
being  in  the  bailiff's  possession  in  execution,  or  on  an  attach- 
ment at  the  time. 

2.  That  an  adjudication  having  taken  place  before  Mr. 
Scatcherd,  acting  as  jud^e,  such  adjudication  was  final,  and 
that  being  so,  no  new  trial  could  by  law  be  granted,  and  there- 
fore also  the  second  trial  was  irregular  and  extra-judicial. 

3.  That  the  trial  was  not  before  the  judge,  who  alone  has 
authority  to  try  interpleader  questions,  but  was  before  a  different 
tribunal,  composed  of  a  judge  and  jury,  and  the  allegation  in 
the  indictment,  of  the  oath  baving  been  admiitistered,  is  not 
sustained,  and  the  adjudication  made  before  the  Judge  of  the 
DiYisiou  Court  alone. 

The  defendant  was  admitted  to  bail,  and  entered  into  recog- 
nizance to  appear  at  the  next  assizes  for  the  county  of  Middle- 
Bel  to  receive  judgment. 

Drapkr,  J.,  delivered  the  judgment  of  the  couitt 

The  languaffe  of  13  &  14  Vic.  chap.  53,  sec.  102,  and  of  16 

Vic.  chap.  177,  sec  7,  as  regards  the  question  for  our  decision 

it  the  same.    In  substance  both  enac^  that  if  any  claim  be 
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made  to  goods  taken  in  execution  or  attached  under  process 
from  a  division  court,  by  any  person  not  beinff  the  party  against 
whom  such  proceeding  has  issue,  it  shall  be  lawful  for  the 
clerk  of  the  court,  upon  application  of  the  officer  chained  with 
the  execution  of  such  process,  to  issue  a  summons  calling  be- 
fore the  court,  as  well  the  person  issuing  such  process  as  the 
party  making  such  claim,  *  *  *  and  the  judge  of  the  court 
shall  adjudicate  on  such  claim,  and  make  such  order  between 
the  parties  iii  respect  thereof,  and  of  the  costs  of  the  proceed- 
ings, as  to  him  shall  seem  fit,  and  such  order  shall  be  enforced 
in  like  manner  as  any  order  made  in  any  suit  brought  in  such 
court,  and  such  order  shall  be  final  and  conclusive  between 
the  parties, 

I  am  of  opinion,  that  the  clerk  ought  not,  without  the  applica- 
cation  of  the  bailiff,  to  have  issued  the  summons ;  but  I  do  not 
therefore  think  the  pitweedin^s  under  it — ^both  the  claimant  and 
the  creditor  appearing  and  submitting  to  the  jurisdiction — ^void. 
The  bailiff  not  being  in  possession  is,  I  think,  immaterial. 

I  think  that  an  adjudication  having  been  made  by  a  compe- 
tent authority,  was  final  and  conclusive,  and  that  it  was  not 
competent  for  the  jud^e  under  the  84th  sec.  of  13  &  14  Vic.  ch. 
53  to  grant  a  new  trial. 

It  follows  that,  inasmuch  as  the  peijury  of  which  the  defend- 
ant is  convicted  was  charged  to  have  been  committed  on  the 
second  trial  or  investigation  of  the  claim  preferred  to  the  horse 
taken  in  execution,  3ie  conviction  ouglit  not  to  have  taken 
place.  The  order  previously  made  was  final,  and  being  so,  the 
subsequent  proceeding  was  without  legal  authority. 

Conviction  quashed. 

===!  J 

COUNTY    COURTS,   U.C. 

In  the  Coanty  Court  of  the  County  of  Euex,— A.  CuEwrrr,  Judge. 

(October  Term,  1855.) 
GsoNOKN  v.  The  Great  Western  Railway ICoMPAirT. 

Segligence—Highway'^Guards  at  Railroad  Crossings. 

Declaration.— l5«  coun/.— That  defendants,  in  cn)ssing  a 
certain  highway,  drove  their  engine  at  such  a  high  rate  of 
speed,  and  with  such  negligence,  &c.,  contrary  to  their 
duty  i'l  that  behalf,  iha!  a  mare  of  the  plaintiff's,  lawfully 
crossing  the  track  at  its  junction  with  said  highway,  was 
struck  by  said  engine  and  killed. 

2nd  couni.— That  defendants  neglected  to  fence  line  of  rail* 
way  where  it  crosses  highway  contrary  to  their  duty  in  that 
behalf,  whereby  plaintiff's  mare  got  on  the  irack  of  said 
railway  at  that  particular  point,  and  was  struck  and  killed 
by  engiae,  &c.,  going  at  a  high  rate  of  speed,  and  not 
slacking  at  point  in  que^ion. — Damages  £90. 

Plea :  General  issue,  by  Statute. 

By  the  evidence  of  the  trial,  it  appeared  that  the  highway 
which  leads  from  the  lake,  close  at  hand,  crossed  the  railroad 
on  a  level.  Tliat  the  plaintiff's  mare  had  been  drinking,  and 
coming  from  the  lake  was  struck  by  the  ensrine,  and  killed  on 
the  railroad  track  where  it  crosses  the  highway.  That  the 
engineer  did  not  blow  whistle  or  stop  steam,  but  the  train  was 
naovin^  at  the  usual  speed.  That  there  was  .i  fence  on  each 
side  of  the  railroad  up  to  the  cattle  guaixis,  which  were  on  each 
side  of  the  road ;  and  then  there  was  evidence  of  the  value  of 
the  aninial  from  $80  to  $100. 

Township  Bye-Laws  of  the  Township  where  the  injury  took 

place,  were  also  put  in,  prohibiting  breachy  cattle  runnmg  at 

large,  but  permitting  all  horses  to  run  unless  proven  breachy. 

The  learned  Judge  charged  the  Jury  as  follows : — 

On  the  first  Count  the  Jury  were  charged  that  the  mare  was 

on  the  highway,  where  it  was  crossed  by  the  railway  on  a  level. 
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oocaiog  from  watering  and  gams  towards  the  bush,  not  encum- 
bering the  hig:hway  or  the  track  by  making  any  unnecessary 
delay  in  crossing,  which  she  had  a  right  to  do,  and  was  then 
struck  bv  the  locomotive  which  was  going  at  its  usual  fast  rate 
without  lessening  or  slacking  its  spe^  so  as  to  avoid  injury  to 
the  mare  or  anyming  there  mat  might  be  lawfully  passing  or 
repassing,  and  thls>  under  the  evidence,  was  such  negligence 
as  made  the  defendants  liable  for  damages. 

And  on  the  second  Count,  That  the  defendants  were  bound 
to  fence  on  the  whole  lino  of  their  route,  including  the  highway 
on  each  side  of  the  railway,  fencing  the  highway  in  such  a 
manner  as  to  leave  proper  openings  with  gates  so  as  to  let  cattle, 
carriages »  &c.,  of  the  public  pass  with  as  little  inconvenience 
as  possible.  And  if  the  highway  at  this  point;  as  was  proved, 
was  not  so  fenced,  or  secured  with  proper  gates  and  conveni- 
ences, and  the  mare  got  and  was  on  the  highway  and  railway, 
jthere  crossing  each  other  for  want  of  them,  when  entruck  and 
killed.  That  as  to  the  defendants,  she  was  lawfully  there,  and 
the  defendants  were  liable  for  the  damage  caused  by  their  neg- 
ligence in  not  fencing  and  in  not  taking  the  ordinary  proper  and 
necessary  precautions  to  prevent  the  accident  bv  lessening 
speed  in  time  at  this  point,  not  having  there  erectea  and  main- 
tained the  fences  at  this  point  with  the  proper  conveniences. 
That  the  bye-laws  only  showed  that  the  mare  might  be  at  laj^o, 
unless  she  was  breachy,  which  latter  was  not  shown.  That 
the  absence  of  these  bye-lkws  would  not  affect  the  situation  of  the 
parties  in  the  present  instance  materially.  That  both  species 
of  negligence  were  proved,  as  mentioned  in  this  case,  m  the 
first  and  second  Counts. 

Thai  as  to  the  damages,  they  had  evidence  of  value,  from 
$S0  and  $80  to  $100,  which  was  a  sufficient  ^de  in  that 
respect,  and  that  it  did  not  seem  necessary  to  give  vindictive 
damages  over  and  above  what  they  thougnt  a  fair  valuation, 
but  moderate  damages  for  the  loss  might  be  giVen. 

The  Jury  found  for  the  i>laintifi  generally,  on  both  counts,  for 
negligence  and  for  want  of  lencing  to  £25. 

Mr.  Albert  Prince  moved  to  set  aside  the  veidict,  and  for  a 

new  trial  on  the  g[round  that  it  wad  contrary  to  law  and  evidence, 
and  for  misdirection,  and  for  excessive  damages. 

Mn  J.  O'Connor  shewed  cause. 

The  new  trial  moved  for  was  refused,  the  Judge  being  of 
•pinion  that  the  verdict  as  to  the  amount  was  warranted  by  the 
evidence  of  value  elicited  on  the  trial  under  the  direction  (u  the 
Judge,  who  thinks  the  Jury  exercised  a  just  discretion  under  all 
the  circumstances,  and  does  not  consider  the  damages  exces- 
sive, and  that  there  was  no  misdirection  for  the  reasons  and 
under  the  authorities  both  in  England  and  Upper  Canada  cited 
in  Renaud  v.  The  G.W.R.W.  Co.,  12  U.  C.  R.  408,  (on  appeal 
Irom  tliis  Court),  and  in  Paraell  v.  G.W.  R.W.  Co.,  4  C.  P.  R. 
617,  (this  last,  not  reported  at  time  of  trial),  at  gjreat  length,  in 
both  of  which  cjises  the  questions  were  very  fully  considered, 
and  where  all  the  availaole  authorities  have  been  most  fully 
set  forth,  and  therefore  Uiat  the  verdict  was  not  coutrary  to  law 
and  evidence. 

Rule  cli>char;^cd.    - 


MONTHLY   REPERTORY 

Noltis  of  Eriirlish  Cases. 


COMMON    LAW. 


H .  of  L .  Wrujht  v.  Scott.  Ju!y  16. 

Statute—Construction— powtr  to  erect  Public  IVorks. 

Where  a  Statute  authorizes  a  Company  to  construct  certain 
work?,  as  a  harbour,  it  is  to  be  presumed  they  have  power  to 
execute  all  works  incidental  to  their  main  purposes,  and  which 
they  deem  necessary,  provided  they  act  bon&fid^ 


Certain  public  trustees  for  improving  the  navigation  of  the 
Clyde  were  authorized  by  Statute  to  acquire  lands  adjoining  the 
river,  and  to  construct  a  quay  or  harbour,  and  faavinff  acquired 
part  of  W.'s  lands,  proposed  to  erect  a  large  goods  uied  front* 
ing  the  river,  and  between  the  river  and  me  rest  of  W.'s 

]ftnd, 

Heldy  though  the  Statute  gave  no  express  jmwer  to  erect 
sheds,  it  must  be  presumed  mat  a  harbour  equipped  with  all 
the  most  approved  appliances  for  trade,  was  mtended  by  the 
Legislature,  and  that,  therefore,  a  power  to  erect  sheds  waa 
imphed. 


EX.  CRorx  V.  Vivian.  Nov.  20. 

Dedaralion-^ontract — Bait  of  Shares — Variance* 

The  declaration  alleged  a  contract  for  the  sale  of  Shares  by 
the  plaintiff  to  the  defendant  At  the  trial  it  appeared  that  the 
defendant  had  employed  the  plaintiff  as  a  broker  to  puiiohaa^ 
the  shares  on  coounission. 

Heldy  that  the  evidence  did  not  support  the  contract  in  the 
declaration. 

> 

EX  •  Ebum  v.  Nxwsomk.  Nov.  25. 

Costs^Practice'-dainiing  too  mudi  tn  RuU* 

Semble,  if  the  party  claim  in  a  rule,  the  costs  of  the  appU* 
ca<ion  in  a  case  where  he  is  not  entitled  lo  them,  and  ihe  otner 
side  show  cause  simply  on  account  of  such  elaim  of  costs,  the 
rule,  as  to  80  much  of  it,  will  be  discharged  with  costs. 


B.C.    I"  THJB  MATTXR  OF  JOHKSON,  (AN  AXTOBNXT).    NoV.  26. 

Practice—order  Jar  taxationr^setting  oMo—cmU  of  artH^ 
tration^-Attomty^e  bUL 

Where,  at  the  instance  of  an  Attorney,  an  order  is  made  for 
the  taxation  of  his  bill,  the  client  not  appearing  to  oppose  the 
summons,  the  latter  is  concluded  from  oDJecting  subseqaently 
that  the  items  of  the  bill  are  not  taxable. 

Rule  to  set  aside  such  order,  upon  the  ground  that  the  itsne 
were  not  taxable,  refused. 


Q.B. 


WXBB  V.  ClABKS. 


Nw.  24,  26. 


Awar^t-^greement  to  cuUivatey  evidence  qf—Damagea  to 
tuccestive  reversumers. 

Where,  to  a  declaration  on  an  agreement  for  not  cultivating 
according  to  the  custom  of  the  country,  the  defendant  only 
pleaded  Not  Guilty,  proof  that  the  tenancy  was  from  year  to 
year,  is  sufficient  evidence  of  the  agreement. 

Where  three  actions  were  referred  lo  an  arbitrator,  the  defend- 
ant being  the  same  in  each,  and  the  plaintiffs  being  successive 
reversioners  under  the  same  title. 

Heldy  that  the  arbitrator  was  right  in  awarding  damages  to 
each  reversioner. 


C.P. 


GoDTS  V.  Rose. 


Nov.  22. 


Vendor  and  purchaser— property  passing — sold  note-^de* 
li eery  on  payment— a/yceptance. 

The  plainiifl  entered  into  a  contract  to  sell  to  the  defendant 
five  tons  (unascertained)  of  oil.  The  next  day  the  plaintiff 
went  to  H.'s  whaif,  where  the  plaintiff  had  some  oil,  and 
requested  II.'s  clrrk  to  transfer  oil,  entered  in  H.'s  book,  from 
the  name  of  the  plaintili  to  that  of  the  defendant,  which  was 
done,  and  the  plainiifl  received  from  H.'s  clerk  an  instrument 
in  writing,  addressed  to  the  defendant,  acknowledging  that  in 
the  name  of  H.,  that  he  held  the  oil  as  asent  for  the  defendant. 
I  On  tibe  ailemoon  of  the  same  day,  a  cleri  of  the  plaintiff  called 
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tt  the  office  of  the  defendant,  and  produced  the  acknowledg- 
ment in  writing,  to  the  defendant's  clerk,  and  offered  it  to  him 
on  condition  that  he  woald  give  him  a  cheaue  for  the  price  of 
fte  oil :  the  plaintiff 's  clerk  not  intending  to  aeliver  the  acknow- 
ledgement, without  receiving  a  cheque.  The  defendant's 
clenc  seized  the  acknowled^ent,  and  refused  to  retum  it  or  to 

g've  a  cheque;  The  plaintiff's  clerk  thereupon  proceeded  to 
.'s  whi^,  and  requested  H.'s  clerk  not  to  deliver  the  oil  to  the 
'defendant,  but  to  continue  to  hold  it  as  agent  for  the  plaintiff, 
which  he  promised  to  do.  From  some  cause,  however,  the  oil 
was  afterwards  delivered  to  the  defendant. 

ffddf  that  the  plaintiff  might  maintain  trover  against  the  de- 
fendant for  the  oil,  as  no&ingliad  been  done  to  take  the  property 
out  of  the  plaintiff,  and  vest  it  in  the  defendant. 


C.B. 


ToMUMsoN  ASD  ANOTHER  o.  State.       Jan,  21. 


I7th  Section  of  the  Statute  of  Frauds, 

.  In  order  to  take  a  case  out  of  the  17th  section  of  the  Statute 
d  Frauds,  it  is  only  necessary  to  prove  the  broad  fact  of  accept- 
aooe  to  enable  the  vendor  to  lay  the  terms  of  the  contract  before 
the  Jury,  and  it  is  not  neoessaiy  to  prove  upon  what  terms  the 
goods  were  accepted. 

The  plaintiff  stated  that  he  sold  a  piano  to  the  defendant  for 
above  £10,  upon  the  terms  of  payment  upon  delivery :  he 
proved  a  delivery,  and  that  the  defendant  kept  the  piano.  It 
idao  appeared  that  at  the  time  of  delivery  Uie  aefendant  said  he 
would  keep  the  piano  as  a  security  for  the  pa3rment  of  a  bill 
endorsed  to  him  oy  the  plaintiff,  but  that  the  plaintiff  refused  to 
^llow  him  to  do  80,  and  demanded  the  piano  back.  The  de- 
fendant, however,  kept  possession  of  the  piano.  The  jury  found 
a  verdict  for  the  plaintiff. 

Heldf  that  this  was  a  sufficient  acceptance  to  enable  the 
plaintiff  to  prove  the  contract  of  sale,  and  that  tiie  Jury  having 
found  for  the  plaintiff,  the  defendant  could  not  be  heard  to  say 
that  he  accepted  the  piano  upon  different  terms. 


C»C«fl» 


Begcia  tu  Hugh  Joskph  Smith. 


JVop.  24. 


Idureeui^l  if  8  Cr<o.  4,  chap,  29^  tec,  S-^Fartign  RaUioay 

Scrip—*'  Vahtable  Security  ^^ 

Certificates  treated  and  dealt  with  on  the  London  Stock  £x- 
ehanjge,  as  scrip  of  a  foreisn  railway,  are  **  valuable  security" 
withm  7  &  8  Geo.  4,  cap.  29,  sec.  5,  and  the  subject  of  larceny. 


StROKG  (P.  0.   OF  THE    NORTHAMPTON  UnION  BaNK) 

C,P.  V.  Foster.  Ncv.  22,  23. 

Principal  and  surety— Doctrine  of,  at  law  and  in  equity^ 
Giving  time  to  debtor— Discharge  of  eurety— Payment — 
Balance  on  account. 

The  bare  taking  of  an  accommodation  promissory  note  means 
that  the  creditor  takes  the  maker  as  a  prmcipal  deotor. 

Mere  lying  by  on  the  part  of  a  creditor  and  not  proceeding  to 
enforce  payment  from  hia  debtor  is  not  such  a  "  giving  time" 
as  will  discharge  the  debtor's  surely.  The  fact  that  a  few  days 
after  a  promissory  note  becomes  payable,  there  is  for  a  few 
days  a  balance  in  favour  of  the  maker  of  the  note  in  an  account 
between  him  and  the  pavee,  of  which  account  the  sum  due  on 
the  note  forms  no  pait,  does  not  amount  to  a  payment^  or  dis- 
chai^  of  the  debtor's  surety. 

EX.  Thatcher  v,  D'Aguilar.  Nov.  26. 

Practice — Attorney  and  Client — Staying  proceedings. 

The  Court  will  not,  in  the  absence  of  the  plaintiff,  make 
^bsohxte  a  rule  calling  on  the  plaintiff's  Attomey  to  shew  cause 
why  proceedings  should  not  be  stayed  on  the  mound  that  they 
axe  being  continued  against  the  instructiooB  of  his  client 


C.P. 


iVop.26. 


Underwood  v.  Nicholls. 

Payment— Principal  and  Agent. 

The  plaintiff  had  by  his  agent  supplied  goods  to  the  defendant^ 
and  the  defendant  having  in  his  hands  a  cheque  drawn  by  the 
agent,  and  cashed  by  the  defendant  for  the  ajB(ent,  returned  the 
cheque  to  the  agent  as  and  for  payment  of  the  price  of  the 

gOOoiB. 

Heldy  to  be  no  payment  as  against  the  plaintiff. 

Per  Jervis  C.  J.—The  rule  must  be  absolute.  TTiis  is  nc 
thing  more  or  less  than  a  debtor  setting  off  the  debt  of  an  agent 
which  he  has  no  authority  to  do. 


EX. 


Lowndes  v.  Fountain. 


Dee.l. 


Landlord  and  Tenant— Farming  lease-<Jovenant  to  expend 

hay  and  straw  on  land. 


A  farming  lease  contained  the  following  covenant : — **  No 
hay  or  straw  to  be  sold  off  the  said  land  wiSiout  the  consent  of 
the  landlord  or  his  agent,  exc^t  the  value  of  the  straw  so  sold 
off  be  retumed  in  manure." 

Beldy  per  Pollock  C.  B.,  and  Parke  B.,  that  the  tenant  was 
bound  only  to  retum  upon  Ae  land  a  quantity  of  manure  equal 
to  what  would  have  been  produced  by  straw  sold  off  the  land  if 
it  had  been  made  into  manure. 

Per  Alderson  B.,  and  Martin  B.,  that  he  was  bound  to  %ir 
pend  the  whole  of  the  price  of  straw  so  sold  in  purchase  of 
manure  to  be  laid  on  the  land. 


Q. B.  Thompson  v.  Hopper.     Nov,  13,  Fe6.  23. 

Marine  Insurance— Time  policy  on  outward-bound  ship  in 
home  port—  Warranty  of  seaworthiness— Loss  from,  wmig- 
fid  act  of  the  assured,  "^  * 

In  the  time  policy  on  an  outward-bound  ship  lying  in  a  hon» 
port  in  which  the  assured  resides,  there  is  (per  Lord  Campbell, 
C.  J,,  Coleridge,  J.,  and  Wiohtman  J. ;  dissentiente  Erle  J.,) 
no  implied  warrant  of  seaworthiness,  and  the  assured  may 
recover  for  a  loss  from  the  perils  of  the  sea,  even  although  he 
knowingly  and  wilfully  sent  the  ship  to  sea  in  an  unseaworthv 
state.  ^ 

But  (per  totam  Curiam)  he  cannot  recover  if  the  loss  had 
occurred  in  consequence  of  his  wrongful  act  in  so  sending  the 
ship  to  sea.  ^ 


chancery. 


Before  the  LonU  Jiutieei.' 

C .  of  A .    Hope  v.  Corporation  or  Gloucester.    Nov.  7  &  8, 

and  Dec,  9. 
Perpetuity— perpetual  covenant  to  renew  a  lecue. 

In  a  deed  dated  in  1539,  and  being  a  grant  to  a  corporation 
for  charitable  uses  of  lands,  subject  to  a  ninety-nine  year's 
lease,  the  corporation  covenanted  with  the  grantor,  that  if,  on 
the  expirajtion  of  the  existing  or  any  future  lease,  any  one  of  the 
heire  of  the  body  of  M.  should  claim  a  new  lease  of  the  lands, 
they  would  grant  him  a  new  lease  at  a  certain  rent 

Held,  that  no  inheritance  or  transmissable  estate  or  interest 
was  vested  by  force  of  this  covenant  in  M.,  or  in  the  heiis  of 
the  body  of  M. 

And  held,  that  inasmuch  as  the  right  to  a  lease  under  the 
covenant  would  vest  in  the  persons  answering  the  description,  at 
the  time  of  the  expiration  of  evezy  lease,  the  covenant  was  void 
as  intending  a  perpetuity. 
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V.C.W. 


Wallgrave  v.  Tkbbs. 


Dec.  5  and  14. 


WiU—Statute  of  Mortmain'- secret  trust  for  charitable  pur" 

poses-Statute  of  Frauds-- Pardi  evidence^dehors  the  vnll 

refected. 

TTie  testator  devised  and  bequeathed  real  and  personal  pro- 
perty to  two  of  the  defendants  absolutely.  They  knew  nothing 
of  his  intentions  as  to  the  disposition  of  the  property  during  his 
life-time.  After  his  death  they  were  informed  of  a  memoran- 
dum amongst  his  papers  intimating  his  wishes  that  it  should 
fee  employed  in  building  alms-houses  and  a  church.  The  de- 
fendants men  accepted  the  devise  and  bequest,  and  by  their 
answer,  though  they  claimed  to  hold  the  property  free  from  any 
trust,  admitted  their  moral  obligation  and  willingness  to  apply 
it  according  to  the  testator's  intentions,  as  indicated  by  the 
memorandum. 

Hdd,  that  no  secret  trust  attached  to  the  property  devised 
•nd  bequeathed  to  the  defendants. 


M.R.  Robinson  v.  Wheelwright.        Dec.  18, 20. 

Married  woman — Restraint  on  anticipation — Condition. 

Legacy  to  a  married  woman  on  condition  that  she  and  her 
husband  should  assign  to  her  sisters  her  interest  m  certain  pro- 
perty settled  to  her  separate  use  for  life  without  power  of  antici- 
pation, the  legacy  not  to  be  paid  if  the  condition  could  not  be 
perfoimed. 

Hddy  that  the  condition  could  not  be  performed,  and  that  the 
legacy  failed. 


L.C. 


French  v.  French. 


Dec.  6,  7. 


13  EJiz.i  cap,  6, — Debtor  and  creditor — Fraudulent  Assign- 
ment— Considerai  ion. 

F.,  being  in  insolvent  circumstances,  assigned  the  goodwill 
of  his  business  and  his  stock-in-trade  to  C,  (who  had  no  kno  ", 
ledge  of  F.'s  pecuniary  embarrassments,)  in  consideration  of  a 
certain  money  payment  which  was  received  bj[  the  creditors, 
and  also  m  consideration  of  an  annuit)^  to  F.  for  his  life,  and  of  a 
lesser  annuity  to  A.,  F.'s  wife,  after  his  death. 

Heldy  that  the  amount  to  A.  was  void  under  the  statute  of 
Elizabeth. 

But  semMe,  if  at  any  future  time  the  assets  should  prove  suf- 
ficienty  the  benefit  intended  for  A.  should  be  carried  out. 


L.J,  Field  v.  Brown,  Field  v.  Moore.  Nov.  15, 16, 17, 20, 21, 

land  Dec.  17. 

Jurisdictionr— Married  uxmian^s  real  estate—  Ward  of  Court. 

A  settlement  of  the  property  of  a  married  woman,  a  ward  of 
Court  does  not  bind  the  real  estate  without  the  execution  of  an 
acknowledged  deed  by  her  ^  and  if  she  dies  without  such  ac- 
knowledgment her  heir  at  law  is  entitled ;  and  this  applies  even 
though  the  estate  be  equitable  and  the  husband  in  contempt. 


C.o/A. 


Baker  v.  Bradley.    July  25,  Nov.  5  &  20. 


influence—parent  and  child— family  arrangement— Ignor- 
antia  Juris— construction  of  Will — restraint  of  anticipa- 
tion—pleading— unproved  aiargea  of  fraud. 

A  mortgage  of  a  reversionary  estate  executed  by  a  eon  shortly 
after  coming  of  agO)  to  secure  his  father's  debt,  set  aside  on  the 
ground  of  parental  influence,  want  of  advicO;  and  misinforma- 
Son  as  to  the  extent  of  liability  incurred. 

An  act  of  bounty  done  to  a  parent  by  a  child  shortly  after 
xnajoiity  cannot  be  treated  on  tne  footing  of  a  family  arrange- 
9i0nt|  but  is  viewed  with  jealousy  by  the  CourL 


Land  was  devised  in  trust  for  a  married  woman  and  her 
assigns  daring  her  life,  for  her  separate  use,  with  a  declaratiouy 
that  the  receipts  of  her,  or  of  some  person  authorized  by  her,  to 
receive  any  payment  of  the  rents  after  such  payment  became 
due,  should  be  good  discharges  for  the  same. 

Held,  that  the  married  woman  was  restrained  from  anticipa- 
tion. 

Charges  of  fraud  contained  in  a  bill,  and  not  proved,  are  no 
bar  to  relief  upon  the  cases  stated  and  proved  but  only  affect 
the  question  of  costs. 


APPOINTMENTS   TO   OFFICE,  &e. 


NOTARIES  PUBL[C. 


GEORGE  M.  BARTON,  of  Dundan,  E«iuire,  SoUcitor,  OLIVER  SPRINOER, 
of  FJamiltoii.  }-^airc.  Barrister  aiid  Attomey-at-Law,  and  DANIEL  HOME 
LIZAR8.  of  Stratford,  Esquire,  Barri!St<^r-at>LAMr,  to  be  Notaries  Public  in 
Upper  Canada. — [Uazetlcd  ls»i  March,  1856.] 

WILLIAM  C.  M.\TCHELL,  of  Meicalf,  Township  of  Emily.  Gentleman,  to 
be  a  Notary  Puolic  in  Upper  Cajiado.— [Gazetted  Sth  March.  1800.] 

WILLIAM  B.  WHITTIER.  of  Coii^eron,  Gcntlenuin,  lo  be  a  Notaxy  Pahlif 
ill  Upper  Canada. — [Gazetted  22nd  xMarch.  1856.] 

ASSOCIATE   CORONERS. 

MICHAEL  LAVELLE.  Esjuire.  M.D..  AMOS  McCRaE.  EMuire,  M.D., 
ami  TIJO.MAS  W.  POOLb',  Hsfiuire,  M.U..  to  be  Ansooiute  Coroners  for  the 
United  Counties  of  Pc:erlx>rougii  and  Victoria. — [Gazetted  1st  Alarch,  185(8.] 

JOHN  HVNDMAN.  Esquire,  M.D„  and  PATRICK  THOMPSON,  Esquire, 
to  be  Ai^Mxiiatc  Coroners  for  the  United  Cooutiea  of  Huron  aitd  Bruce. — [Oha* 
zetted  IM  March,  1856.] 

HEXRY  W.  SPAKFORD.  Esquire.  M.D.,  to  be  an  Associate  Coroner  for  the 
County  of  Ila^tinffs.— [Gazetted  Uth  March,  1856.] 

NATHANIEL  S.  APPLEBY,  Esq.,  to  be  an  Associate  Coroner  for  theCountf 
of  Hastiugs.~[GazQtted  22nd  March,  1866,] 


THE  DIVISION  COURT  DIRECTORY. 


Intended  to  show  the  nnml>er.  limits  aii<i  extent,  of  the  several  Division  Courts 
of  Upper  CansMla.  with  the  immes  and  addresses  of  ihe  0£cera«-OkBrk  aiil 
Baiiiil^— of  each  Diviaion  Court,  f 


COUNTY  OP  ONTARIO. 

Jvdge  of  ths  County  and  Division  CourU.  Z.  BtTR^BAU,— Whitbjr. 

First  Divifion  Court^CkrK  L.  Fairbanks— Whitby,  Badtff^  F.  Keller—Whilby; 
Limitt— The  Township  of  Whitby. 

Second  Division  Court. — CUtIc,  Joseph   Wil«»n, — Piekerinr;    Sailiff,  Georgfi 
McGibb,— Pickering ;  Limits— The  Township  of  Pickering. 

Third  Division  Court— CUrk,  Richard  Liuid,— Reach ;  Bail^.  Edward  Majors,-* 
Reach  ;  X-imitf  — The  Towuship-*  of  Reach  and  Scugog*. 

Fourth  Division  Court— CUrk.  J.  L.  Gould, ~Ux bridge ;    Bnilif^  A.  Plank,^i 
Uxliridge  ;  Limits, — The  Towusiups  of  Uxbridge  and  Scott. 

Fifth  Division  Court— Ci^k.  John  Melealf.— Brock ;     BailiJ',  R.  Betboor,— 
Brock ;  Limits— The  Township  «>f  Brock. 

Sixth  Division  Court— Clerk,  Charles  Robinson,— Beavertoii ;  Bat^f^.^— Ross,— 
Beavertou;  Limits'—The  Townships  Thorali,  Mara,  aiidHama. 


COUNTY  OF  GREY. 

Judge  of  the  County  and  Divi'iion  Courts,  Fked.  T.  WvLXKi^-^ffimmi  Sound. 

First  Division  Court— Clerk,  Gc.trgc  James  Gale.— Sydenham ;  Bailift,  John 
Mills,  and  Paul  Dujul— Sydenham;  /.I'mia— Towuships  of  Sydenham, 
Derby,  Holland^  aud  Sullivan. 

Second  iflvision  Court — CUrk,  William  Jackson,— Bentinck :  Boiliff,  Peter 
Watson,— Bent inck  ;  Ltw*M— The  Townships  of  E^emont,  Nor- 
lUAuby.  Bentinck,  and  Glenelg,  exoopluig  the  Range  parsllcl  to  the 
Turuulo  aud  Sydenham  Road. 

Third  Division  Court — CUrk.  JohnWillianim— Meaford ;  BaUiff,  David  Yonmans, 
— Mealbrd :  Limits— The  Township  of  St.  Viuceui,  aud  the  weal  half  of 
the  Township  of  Euphrasia. 

Fourth  Division  Court— Clerk,  Thos.  J.  Rooke.— Euphrasia ;  Bailif,  Alexander 
Mitchell,— Euphrasia ;  Lrm(25— The  Township  of  Collin^wood.  the  east 
half  of  the  Township  of  O^prey,  aud  ihe  east  half  of  the  Township  of 
Euphrasia. 

Fifth  Division  Court— Clerk,  George  Armstrong,— Proton ;  Bailiff,  Fred.  Arra- 
strong,— >Protou ;  Limits — The  Townsnips  of  Artemesia,  Proton,  and 
Melaiicthon.  the  west  half  of  Osprcy,  and  that  part  of  Gleuelg  beiug  the 
Range  parallel  to  the  Toronto  aud  Sydenham  Road. 

t  Tick  observations  anu  pegs  196,  VoL  I.  on  the  utility  and  necessity  for  ikji^ 
Direotory. 
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DIVISION     COURTS 


OFFICERS   AND    SUITORS. 


Clerks — Answers  to  queries  by. 

For  convenience  sake,  I  have  caused  the  common  heading: 
of  particulars  to  be  printed  in  the  margin  of  summons  ancl 

copy,  thus :  <»' of ,  claims  ot t!je  sum  of ,  the 

amount  of  the  account  hereunto  annexed,'''  As  the  accounts 
are  handed  in,  I  waf^r  tliem  to  tlio.iace  of  the  summons  and 
fill  in  the  blanks.  Now  I  am  told  by  a  ^'  learned  aentlem.in" 
that  in  point  of  fact  the  acconnti  are  not  anncvcd  but  preftTcd, 
and  that  therefore  the  terms  of  tlie  Statute  are  not  complied 
with,  and  I  am  threatened  wilh'npplications  at  my  novt  court 
to  dismiss  the  suits  and  make  me  pay  the  costs.  Will  you 
"advise  me  in.  \he  premises." — A.  C. 

The  "learned  gentleman"  is  no  doubt  learned 
in  language,  but  he  has  yet  to  learn  what  is  due  to 
his  honourable  calling.  His  qinrk  is  wortli  nothing. 
There  is  no  Judge  who  would  give  efiect  to  such  a 
trifling  and  absurd  objection.  The  object  of  par- 
ticulars is  sufficiently  answered  by  the  form 
adopted,  for  the  plaintiff's  account  is  brought  to 
the  defendant's  notice,  and  this  is  all  that  is 
required. 

"  Is  the  Clerk  bound  to  draw  the  plaintiff's  particulars  in 
a  difficult  action  of  Tort,  and  if  he  docs  draw  it  and  it  is 
wrong,  is  he  liable  to  the  plaintiff  who  loses  his  case  in  con- 
sequence ?" — M. 

The  Clerk  is  noihound  to  prepare  tlie  particulars 
of  the  plaintiff's  demand  for  him;  it  i^  not  within 
the  scope  of  his  official  duties.  Should  the  Clerk 
draw  particulars  which  are  found  to  be  incorrect, 
he  incurs  no  legal  responsibility  for  the  imperfect 
performance  of  a  frievAJij  qlllce.  But  M.  appears 
to  forget  that  the  Rules  provide  for  amendments 
and  give  ample  powers  to  the  Judge,  and  if  an 
amendment  be  applied  for  at  the. right  time,  we  do 
not  see  how  a  mistake  in  the  particulars  can  afiect 
the  decision  of  the  case  on  the  merits.  The  plaintiff 
may  be  liable  to  some  costs,  but  that  is  the  worst 
that  can  come  of  mere  mistakes  in  particulars  of 
claim. 

"A  suit  was  entered  under  the  90th  sec.  of  the  Act  on  a 
note  seized  which  was  payable  to  one  A.  B.,  (the  original 
defendant)  but  I  omitted  to  add  the  note  required  by  the  1 9th 
Rale.  After  the  service  of  the  summons  the  present  defen- 
dant paid  A.B.  (the  nominal  plaintiff,)  the  amount  of  the  note 
and  costs  and  took  his  receipt.  There  is  no  mistake  but  what 
he  knew  that  A.  B.  had  no  claim  to  the  note,  but  that  it  was 
sued  upon  for  his  creditors — and  I  can  prove  it ;  but  as  I 
unfortunately  omitted  the  proper  "  caution,'*  I  wish  to  know 
if  the  loss  is  to  fall  on  me  ?"— C/fc. 

Certainly  not.  The  object  of  the  cautionary  notice 
required  by  the  19th  Rule  of  Practice  is  in  this 
case  to  inform  the  party  that  the  payee  of  the  note 
had  no  power  to  discharge  the  suit  or  receive  pay- 
ment ;  according  to  your  statement  he  was  already 
informed  of  that  fact.  There  was  no  absolute 
necessity  therefore  to  put  him  on  bis  guard.  With 
10 


his  eyes  open  he  has  committed  a  frauds  and  the 
payment  in  question  will  avail  him  nothing.  You 
must  be  careful  to  have  proof  at  the  hearing  of 
what  you  state  you  can  prove. 


Bailiffs — Answers  to  queries  by. 

A.  B. — It  is  the  duty  of  a  Bailiff  to  indorse  on 
Executions  the  date  when  received  by  them  from 
the  Clerk,  as  well  as  the  date  of  seizure,  and  if 
two  Executions  against  the  same  person  are  given 
to  a  Bailiff,  he  should  endorse  the  time  of  receiving 
eacli  in  such  manner  as  may  shew  which  Execution 
was  first  handed  to  him. 

S. — The  fees  for  service  in  Interpleader  cases 
v/ill  be  regulated  by  the  value  of  the  goods  claimed  : 
you  can  state  the  value  of  the  goods  in  your  written 
application  to  the  Clerk  to  sue  out  interpleader 
summonses. 

In  another  place  will  be  found  a  further  portion? 
of  the  Bailiff's  Manual.  The  next  number  will 
enter  on  the  duties  of  the  office. 


SUITORS. 


Tlie  Hearinsc  or  Trial^  and  the  conduct  of  parties 
in  reference  thereto, — The  causes  entered  for  trial 
at  a  court  are  set  down  for  hearing  in  the  order  in 
which  they  were  in  the  firet  instance  entered  with 
the  Clerk ;  if  there  be  a  jury  case  it  is  first  disposed 
of,  and  unless  the  Judge  should  see  cnuse  for  pro- 
ceeding differently  the  other  causes  are  then  taken 
up  in  rcgxilar  order  and  gone  through  with.  The 
adjourned  cases  that  stand  over  from  the  last  court 
arc  usually  put  at  the  head  of  the  list.  It  is  not 
usual  to  strike  out  a  cause  when  the  parties  do  not 
appear  at  the  first  call ;  that  is,  if  the  Court  has  not 
been  sitting  for  half  an  hour  or  longer  after  the 
hour  appointed  for  the  Court,  they  are  commonly. 
"  put  aside  for  the  present"  or  placed  at  the  foot'of 
the  list,  but  the  practice  in  different  Courts  vary  in 
this  particular.  It  is  always  advisable  that  the 
plaintiff  should  be,  present  at  the  opening  of  the 
Court,  or  immediately  after,  even  though  his  case 
should  stand  low  on  the  list,  for  all  those  previously 
entered  may  be  put  below  his,  or  be  otherwise  dis- 
posed of.  As  to  the  defendant,  it  is  essential  that 
he  should  be  present,  for  the  case  may  be  called  on 
in  his  absence  and  judgment  by  default  pass  against 
him ;  punctuality  is  necessary  to  dispatch,  and  if 
parties  suffer  from  their  own  negligence,  they  have 
no  right  to  complain.  The  plaintiff  may  appear  by 
attorney  or  by  agent,  if  he  finds  it  convenient  to 
apply  personally :  any  neighbour  ot  member  of  the 
plaintiff's  family  may  act  as  agent,  but  an  appear- 
ance by  some  one  must  be  made  on  the  plaintiff's' 
behalf. 
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If  the  plaintiff  does  not  appear  personally  or  by 
some  one  on  his  behalf,  or  appearing  does  not  prove 
bis  demand  to  the  satisfaction  of  the  Judge,  the 
Judge  may  award  the  defendant  costs  and  such 
further  sum  of  money  by  way  of  satisfaction  for 
his  trouble  and  attendance,  as  may  appear  right 
under  the  circumstances.  If  the  deftmdant  does 
not  appear  or  sufficiently  excuse  his  absence  or 
neglects  to  answer  when  his  name  is  called  on 
proof  of  the  service  on  hnn,  the  Judge  proceeds  to 
hear  the  evidence  on  the  part  of  the  plaintiiF  only, 
and  to  give  judgment  thereupon  as  if  both  parties 
attended.  If  the  claim  is  on  a  promissory  note  or 
other  written  contract  signed  by  the  defendant  for 
the  payment  of  a  certain  sum,  the  judgment  is 
given  as  a  matter  of  course  without  any  proof, 
except  that  of  service;  and  in  action  upon  "an 
account  *'  when  the  particular  items  are  given  in 
detail  in  the  "bill"  sued  on,  it  is  not  usual  to 
require  further  proof  than  that  the  summons  and 
account  were  personally  served,  for  in  such  cases 
the  Judge  may  in  his  discretion  give  judgment  for 
the  plaintiff  without  further  prooL 

In  all  other  cases  the  plaintiff  should  have  the 
requisite  proofs  ready  when  called  for  by  the  Court ; 
but  from  what  has  been  said,  the  advantage  of 
handing  in  a  detailed  account  will  be  very  obvious. 

The  Law  is  very  careful  to  prevent  the  plaintiff 
taking  any  undue  advantage  of  the  defendant  by 
obtaining  a  judgment  against  him  unawares ;  but 
where  a  defendant  has  been  personally  served  with 
a  summons  to  appear — informed  of  what  the  plain- 
tiff claims — given  full  opportunity  to  answer  it — 
and  warned  that  failing  to  answer,  judgment  will 
be  given  against  him — if,  after  all  this,  he  fails  to 
appear,  or  excuse  his  absence,  it  seems  but  reason- 
able to  conclude  that  he  admits  the  claim  against 
him,  that  the  claim  is  in  fact  just. 


ON  THE  DUTIES  OF  MAGISTRATES. 


SKETCHES  BY  A  J.  P. 

(Coniinued  from,  page  44.) 

APPREHENDING   THE   DEFENDANT. {Continued.) 

The  3rd  section,  already  referred  to,  of  the  16 
Vic,  c.  178,  makes  full  provision  for  the  backing 
of  a  Warrant  where  the  defendant  is  residing  in  or 
suspected  to  be  in  another  county, — and  it  is  con- 
sequently necessary  to  execute  the  Warrant  out  of 
the  jurisdiction  of  the  Justice  by  whom  it  is  granted. 
The  process  of  backing  the  Warrant  as  already  set 
forth,  is  upon  proof  of  the  hand-writing  of  the 
Justice  who  issued  it,  and  authorizes  the  execution 
of  the  original  Warrant  within  the  jurisdiction  of 


the  Justice  making  the  endorsement ;  it  may  be 
in  the  following  form  : — 

Endorsement  in  backing  a  Warrant. 

Provtnce  OF  Canada,  ^  whereas  proof  upon  oath  hath  this  day 

County  of (or,  >  been  made  before  me,  one  of   Her 

as  tno  case  may  be.)  \  Majesty's  Justices  of  the  Peace  in  and 

for  the  said  County  (or  as  the  case  vtay  be)  oi ,  that  thi^ 

name  of ,  to  the  within  Warrant  subscribed,  is  of  the 

hand-writing  of  the  Justice  of  the  Peace  within  mentioned  ;  I 

do  therefore  hereby  authorize who  brinpeth  to  me  thi» 

Warrant,  and  all  oth(»r  persons  to  whom  this  Warrant  was 
oiiirinally  directed,  or  by  whom  it  may  be  lawfully  executed, 
and  also  all  couhtables  and  other  peace  officers  of  the  said 
county  {or  United  Counties,  as  the  case  may  be)  of-  to 

execute  the  same  within  the  said  last  mentioned  county,  (i^r 
United  Counties,  as  the  case  may  be.) 

Given  under  my  hand  this day  of ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  fifty ,  at 

in  the  county  (or  United  Counties,  6u  ike  case  may  be)  of      .^ 

'j.P. 

It  may  sometimes  happen  that  the  Justice,  origl* 
nally  signing  the  Wnrrant,  is  also  an  acting  Magis- 
trate for  the  county  in  which  the  defendant  is  to  he 
arrested.  When  that  is  the  case  he  should,  before 
he  places  the  Warrant  in  the  liands  of  a  constable, 
endorse  upon  it  an  authority  for  its  execution  in 
the  last  mentioned  county,  varying  for  that  purpose 
the  above  form.  [  1  ] 

Under  the  4  &  5  Vic,  c.  25  and  c.  26,  and  other 
Acts,  any  person  found  actually  committing  any 
offence  punishable  under  these  Acts,  maybe  imme- 
diately apprehended  without  a  warrant  by  any  peace 
officer  or  the  owner  of  the  properly,  or  by  his  ser- 
vant or  any  person  authorized  by  such  owner- 
The  person  so  apprehended  must  be  forthwith  taken 
before  some  neighbouring  Justice  to  be  dealt  with 
according  to  law.  It  is  not  within  the  scope  of 
these  pages  to  treat  at  length  of  arrests  mthout 
warranty  but  it  may  be  remarked  that  this  power 
of  apprehension  should  be  confined  to  those  cases 
of  emergency  where  probably  justice  would  be 
defeated  if  a  Magistrate's  warrant  was  first  pro- 
cured. Where  an  offender  is  a  transitory  person 
or  unknown,  and  the  injury  be  serious,  it  might  be 
dangerous  to  delay ;  but  where  he  is  known  as  a 
resident  in  the  place,  a  Magistrate's  warrant  should 
be  procured  for  his  apprehension ;  and  it  is  abso- 
lutely necessary  that  the  party  apprehended  without 
warrant  to  be  forthwith  taken  before  the  nearest 
Magistrate,  for  should  there  be  any  unnecessary 
delay,  the  peace  otlicer  or  person  arresting  loses 
the  protection  of  the  law.  [2]  When  the  party  so 
arrested  without  warrant  is  brought  before  a  Jus- 
tice and  the  latter  finds  it  necessary  to  remand  the 
prisoner  for  further  examination,  it  will  be  safer  to 
have  a  statement  on  oath  of  the  complainant,  and  at 

[I]  This  matter  should  properly-  have  appeared  in  a  previooa  paragraph. 
I     [2]  Rer  V.  Cunan,  a  C.  ft  F.  »7. 
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all  events  to  issue  a  Warrant  empowering  the  officer 
to  detain  the  prisoner,  in  which  warrant  the  natore 
of  the  offence  charged  and  the  time  and  place  at 
which  the  offender  is  again  to  be  brought  up  should 


offence,  as  before  described.  Before  issuing  a 
Warrant  to  compel  thd  attendance  of  a  witness, 
however,  there  must  be  proof  before  the  Justice 
upon  oath  or  affirmation  that  such  summons  was 


be  stated.  Tlie  form  of  Warrant  of  Committal  fori  served  upon  the  witness  either  personally  or  by 
safe  custody  during  an  adjournment  of  the  Hearing,  \  leaving  the  same  for  him  witli  some  i)er8on  at  his 
which  will  be  given  below,  may  be  varied  for  that  ^  last  or  most  usual  place  of  abode  ;    but  it  would 

seem  that  it  is  not  aosolulely  necessary  to  make 
any  tender  of  his  expenses  to  the  witness.  In  a 
subsequent  part  of  the  same  section,  power  is  given 


purpose. 

t>f  Compelling  the  Attendance  of  Witnesses. 


few  Acts  certainly  authorized  them  expressly  to 
summon  witnesses  and  proceed  against  them  in 
<lefault,  but  it  was  rarely  this  provision  was  con- 
tained; so  the  Justice  might  summon,  but  had 
no  authority  to  enforce  the  witnesses  attendance. 
The  practice  recommended  in  such  cases  was  to 
«ue  out  a  **  Criminal  Subpoena"  from  the  Crown 
Office,  which,  if  disobeyed,  might  be  followed  by 
Attachment; [3]  and  in  cases  which  do  not  come 
within  the  16th  Vic.  as  the  same  absence  of  general 
authority  exists,  the  same  practice  should  be 
resorted  to,  serving  the  witness  with  a  criminal 
eubpoena. 

However  now,  as  a  general  rule,  if  a  party  whose 
evidence  is  necessary  in  support  of  an  information 
or  complaint,  is  unwilling  to  attend  before  the  Mag- 
istrate at  the  hearing,  he  can  be  served  with  a 
"  Subpoena  Summons,"  for  by  the  16  Vic,  c.  173, 
ample  powers  are  conferred  upon  Magistrates  for 
enforcing  the  attendance  of  any  one  as  a  witness 
in  all  cases  of  summary  proceedings  before  them 
when  the  witness  is  within  their  jurisdiction ;  by 
sec.  6  it  is  thus  enacted : — 

«  That  if  it  shall  be  made  appear  te  any  Justice  of  the  Peace 
by  the  oath  or  affirmation  of  any  credible  person  that  any  per- 
son within  the  jurisdiction  of  such  Justice  is  likely  to  give 
material  evideaee  on  behalf  of  the  prosecutor  or  complainant 
or  defendant,  and  will  not  voluntarily  be  and  appear  as  a  wit- 
ness at  the  time  and  place  appointed  for  the  hearing  of  such 
infomiation,  such  Justice  may  and  he  is  hereby  required  to 
issue  his  summons  to  such  person  under  his  liand  and  seal 
requiring  him  to  be  and  appear  at  a  time  and  place  mentioned 
in  such  summons,  before  the  said  Jubtice  or  before  such  other 
Justice  or  Justices  of  the  Peace  for  the  same  Ten  itorial  Division 
as  shall  be  there  to  testify  what  he  shall  know  concerning  the 
said  information  or  complaint." 

Should  the  party  summoned  as  a  witness  neglect 
or  refuse  to  appear  in  obedience  to  the  summons 
without  offering  any  just  excuse,  the  Justice  before 
whom  he  was  summoned  to  appear  may  issue  a 
Warrant  to  compel  his  attendance  to  testify  in  the 
case ;  which  warrant  may  be  backed  if  necessary, 
in  order  to  its  being  executed  out  of  tlie  jurisdiction 
of  the  Justice,  in  the  same  manner  as  a  Warrant  to 
compel  the  appearance  of  a  person  charged  with  an 


witness ;  in  cases  in  which  the  Justice  shall  be 
satisfied  by  oath  or  affirmation  that  the  witness  is 
an  unwilling  one,  and  that  it  is  probable  he  will 
not  attend  to  give  evidence  without  being  compelled 
so  to  do,  such  warrant,  if  necessary  may  be  also 
backed  as  before  mentioned. 

It  will  thus  be  seen  that  with  a  view  either  to 
obtaining  a  summons  or  warrant  to  compel  the 
attendance  of  a  witness,  there  must  be  a  previous 
deposition  on  oath  that  the  party  is  likely  to  give 
material  evidence  that  he  will  not  voluntarily 
appear  for  the  purpose  of  being  examined  as  a 
witness,  and  that  he  resides  or  is  within  ihe  juris- 
diction of  the  Justice  ;  and  in  case  of  a  warrant  in 
the  first  instance,  in  addition  to  the  foregoing^  that 
it  is  probable  that  such  person  will  not  attend  to 
give  evidence  without  being  compelled  so  to  do, 
suitable  forms  are  subjoined. 


MANUAL,   ON    THE   OFFICE   AND    DUTIES   OF 
BAILIFFS   IN    THE    DIVISION    COURT. 


{.For  the  Law  Journal. — Bv  V.) 

CONTINUED  FROM  PAO£  46. 
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Re?.  «.  6r«enwa)',  7  Q.B.  126;  It  Cftrney  7  Q.  B.  126;  Comei'j  Prp. 


APPOINTMENT QUALIFICATION SXCURITIES. 

The  right  of  appointing  to  the  office  of  Bailiff  is 
vested  in  the  Judge  by  the  ninth  section  of  the 
Division  Courts  Act,  which  enacts  that  for  every 
Court  there  shall  be  "  one  or  more  Bailiffs,  and  the 
Judge  of  the  County  Court  shall  from  time  lo  time 
appoint,  and  at  his  pleasure  remove  the  Bailiffs  of 
the  Courts  holden  by  him." 

No  qualification  for  the  office  of  Division  Court 
Bailiff  is  prescribed  by  the  Statute,  but  the  section 
referred  to  provides  that,  "  no  person  other  than  a 
subject  of  Her  Majesty  shall  be  so  appointed."  By 
implication  of  law  also  the  right  of  the  Judges  is 
limited  to  their  appointing  only  such  persons  as  are 
qualified  by  Common  Law.  As  a  general  rule,  "  all 
persons  of  sane  mind  are  capable  of  holding  office^" 
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wid  the  only  disqualifications  by  Common  Law 
which  need  be  referred  to;  are — ^the  holding  some 
office  incompatible  thereunto,  and  the  want  of  skill 
and  ability. 

Where  two  offices  interfere  with  each  other, 
there  is,  of  course,  an  objection  to  the  same  person 
holding  both;  and  a  Clerk  or  Deputy  Ckrk  could 
not  also  hold  the  office  of  Bailiff  (2  Insl.,  ICO),  for 
he  would  bo  f5ubject  in  one  of  his  capacities  io  his 
own  correction  in  the  other,  and  the  ofTice  could 
not  be  carried  on  witli  impartiality  and  efficacy. 
So  "  where  the  multiplicity  of  basinot-s,  and  the 
time  and  place  of  its  execution,  would  prevent  two 
offices  being  duly  administered  by  one  person,  there 
would,  doubtless,  be  a  bar  to  their  being  so  held," 
and  the  same  person  acting  as  Bailiff  of  two  dif- 
ferent Division  Courts  would  manifestly  come 
within  this  rule. 

Want  of  skill  is  either  implied  by  law  as  in  the 
pase  of  minors,  or  is  apparent  in  fact.  Persons 
under  twenty-one  years  of  age  are  deemed  by  law 
incapable  of  the  skill  necessary  in  such  an  office ; 
by  the  Division  Courts'  Acts,  ministerial  officers  are 
required  to  give  security  by  executing  a  covenant 
as  v/ell  as  a  bond  for  the  due  performance  of  their 
duties ;  which  instruments  minors  have  no  capacity 
to  execute,  and  so  they  are  clearly  disqualified,  and 
incapable  of  holding  the  office  of  Division  Court 
Bailiff.  Skill  and  ability  in  fact  is  matter  of  deter- 
mination for  the  Judge  :  but  any  one  not  under  the 
disqualifications  before  referred  to,  who  has  the 
4  pecessary  bodily  ability,  who  can  read  and  write, 
and  has  some  knowledge  of  accounts,  is  capable  of 
jbolding  the  office. 

The  Statute  gives  the  Judge  the  power  of  appoint- 
ing "  one  or  more "  Bailiffs,  but  there  is  nothing 
to  show  that  they  are  to  constitute  one  officer^  so  that 
if  more  than  one  Bailiff  be  appointed  to  a  Court, 

r  *  

pach  may  do  ^11  legal  acts  required  of  a  Bailiff  by 
jiimself  and  in  his  own  name  alone  (sec  Thompson 
V.  Farden,  Mame.  &  Geo.  535  ;  Conegal  v,  London 
and  Blackwall  Railway  Company,  5  Man.  &  Gr. 
219.) 

No  form  or  manner  is  prescribed  by  the  Division 
Courts  Act  for  the  appointment  of  Bailiffs,  and  it 
may  be  that  as  the  Judge  has  a  mere  power  of 
appointment  by  the  Act,  like  other  powers  it  may  be 
exercised  by  parol  (1  Ld.  Raym.  166,  Co.  Litt.  616, 


4  Rep.  SO,)  but  on  the  other  hand,  as  the  power  of 
nomination  and  appointment  seems  evidently  to  be 
delegated  to  the  Judge  in  Ids  judicial  capacity^  the 
appointment  ought  properly  to  be  made  under  the 
official  seal  of  the  Judge,  or  by  order  of  Court,  (see 
11  Co.  Rep.  4),  but  even  if  the  appointment  be  by 
invalid  means,  and  the  party  aciing  is  not  really  an 
ollicer  but  has  only  an  apparent  authority,  yet  are 
his  acts  as  such  valid,  and  what  he  does  in  pos- 
session and  under  colour  of  office,  will  be  valid  : 
(Bac.  Abr.  Court,  pi.  22,  Ld.  Raymond  661.)  In 
the  whole  view  of  the  question  the  safest  course 
is  for  the  Judge  to  appoint,  under  his  official  seal, 
and  when  the  necessary  securities  are  given  to  pass 
the  order  of  appointment. 

The  following  are  suggested  as  the  form  of 
appointment  by  the  Judge,  and  the  form  of  order 
thereupon : — 

Judges  Act  appointing  Bailiff', 

I ^  Judge  of  the  County  Court  of ,  by  virtue 

of  and  in  pursuance  of  the  powers  to  me  given  and  belonging 
by  the  Upper  Canada  Division  Courts  Acts,  do  hereby  con- 
stitute and  appoint  John  Sharpman  of  the  Township  of ^ 

in  the  County  of ,  Yeoman,  the  (or  a)  Bailiff  of.  the 

First  Division  Court  of  the  said  County,  to  hold  the  said 
office  during  my  pleasure. 

Given  under  my  hand  and  official  seal  at ,  this 

day  of A.D.  185—. 

• ,  Judge. 


Order  for  (he  Appointment  of  Bailiff. 
In  the  First  Division  Court  for  the  County  of  ■ 


It  is  ordered  upon  the  appointment  of ,  Judge  of 

the  County  Court  of  the  said  County  that  John  Sharpman  of 

the  Township  of ,  in  the  County  of ,  Yeoman,  be 

and  ho  is  hereby  constituted  and  declared  the  (or  a)  Bailiff  of 
this  Court. 

Given  under  the  Seal  of  the  Court  at  the  sittings  Ihereot 
this day  of ,  A.D.  185-—. 


By  the  Court. 


-,  Clerk. 


The  Judge  will  of  course,  on  appointing  a  Bailiff, 
prescribe  the  amount  of  security  under  the  22nd 
sec.  of  the  Division  Courts  Act,  which  provides 
that  every  Bailiff  appointed  shall  give  security  for 
such  sum  and  with  so  many  sureties  as  the  Judge 
for  the  Division  Court  for  which  he  acts,  shall  see 
reason  to  direct,  by  entering  into  a  covenant  accord- 
ing to  the  form  given  in  the  Schedule  to  the  Act 
marked  "  C,"  or  in  words  to  the  same  effect,  fo^. 
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the  security  of  and  available  to  persons  suffering 
damage  by  the  default  or  misconduct  of  the  officer. 

It  will  be  observed  that  by  the  section  referred 
to  (the  22nd)  the  amount  of  security  and  the  number 
of  sureties  is  to  be  scllled  'Mjy  the  Jiid.^^'?  of  the 
Division  Court  for  \vhic'li  they  (the  oilieers)  act," 
and  by  the  7th  and  30th  sections  the  Judi^'e  of  tlie 
County  Court  presides  over  the  Division  Courts 
within  his  county ;  it  would  seem  therefore  that  as 
the  County  Judqc  only  answers  the  description  in 
22nd  section  when  sitting  as  Judge  in  the  particular 
Court,  that  it  is  when  acting  in  such  Court  and  by 
an  order  of  the  Court,  that  the  direction  as  to 
security  should  be  given,  and  the  approval  thereof 
signed. 

The  covenant  so  given  must  be  approved  of  by  the 
Judge,  and  be  filed  in  the  office  of  the  Clerk  of  the 
Peace  for  the  County  before  the  Bailifl  can  enter 
on  the  duties  of  his  office,  or  can  be  said  to  be  com- 
pletely appointed ;  but  even  if  he  were  to  act 
before  such  an  approval,  and  in  case  such  approval 
•were  not  afterwards  obtained,  his  acts  would  be 
good  for  some  purposes  :  (Ld.  Raymond  661,  Cro. 
Eliz,  669,  pi.  13,  2  sec,,  184,  2  Inst.  381.)  In  case 
any  of  the  sureties  in  the  covenant  die,  remove  out 
of  Upper  Canada,  or  become  insolvent,  it  is  obvi- 
ously the  duty  of  the  Bailiff  to  inform  the  Judge  of 
the  fact :  and  should  the  officer,  after  receiving  a 
formal  notice  thereof  from  the  Judge,  neglect  to 
renew  his  security  within  one  month,  he  incurs  a 
forfeiture  ol  oiiice. 

In  practice  there  are  obmmonly  two  persons 
joined  with  the  Bailiff  in  the  covenant,  but  if  the 
amount  be  large  it  is  not  unusual  to  have  three  or 
four  sureties  taken  ;  the  amount,  of  course,  will  be 
regulated  according  to  the  circumstances  oi  such 
case  in  reference  to  amount  of  business  done  in  the 
particular  Court ;  the  sum  for  the  Bailiff  ought  to 
be  at  least  equal  in  amount  to  that  of  all  the  sureties 
added  together.  As  the  Judge  is  required  to  ap- 
prove the  sureties  and  declare  them  sufficient  for 
the  sums  for  which  they  are  bound,  the  power  of 
making  the  necessary  enquiry  before  approval  is 
implied.;  and  in  cases  where  the  Judge  has  not 
personal  knowledge  or  is  not  otherwise  satisfied  of 
the  fact,  it  seems  proper  that  the  sureties  should 
justify  by  affidavit,  showing  what  they  are  worth 


over  and  above  their  debts:  [1]  the  covenant 
should  be  executed  before  the  Clerk  of  the  Court,  a 
Magistrate  or  some  person  known  to  the  Judge. 

In  order  to  make  the  Manual  complete  in  itself 
the  Form  is  subjoined  : — 

Form  of  Covenant  by  Bailiff. 

KuOU)  all  iWtW  by  those  Presents,  that  we,  John 
Sharpmartt  Bailiff  of  First  Division  Court  for  the  County  of 

,  James  Friend,  of  the  Township  of .,  in  the 

said  County,  yeoman,  and  Thomas  PMg-c,  of  the  Town  of 

,  in  the  said  County,  carpenter,  do  ']oint\y  jxrA  severally 

hereby  for  ourselves  and  for  our  heirs,  executors,  and  admin- 
istrators, covenant  and  promise  that  the  said  John  Sharpman, 
Bailiff  of  the  said  First  Division  Court,  shall  duly  pay  over 
to  such  person  or  persons  entitled  to  the  same,  all  suck 
monies  as  he  shall  receive  by  virtue  of  the  said  office  of 
BailitT,  and  shall  and  will  well  and  faithfully  do  and  perform 
the  duties  imposed  upon  him  as  such  Bailiff  by  Law,  and 
shall  not  misconduct  himself  in  the  said  ofRce  to  the  damagd 
of  any  person  being  a  party  to  any  legal  proceeding ;  neirer^ 
tholesa  it  is  hereby  declared  that  no  greater  sum  shall  be 
recovered  under  this  covenant  against  the  several  parties 
thereunto  than  as  follows,  that  is  to  say : 

Against  the  said  John  Sharpman  in  the  whole  Jour  hundred 
pounds ; 

Against  the  said  James  Friend  in  the  whole  one  hundred 
pounds ; 

Against  the  said  IViomas  Pledge  m  the  whole  one  hundred 

pounds. 

Jn  WtintBM  w^tttoff  we  have  to  these  Presents  set  our 

Hands  and  Seals,  this day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  fifty 

John  Sharpman,  [l.8.] 

James  Friend,  X  his  mark  [l.s.]  &  seaL 
Thomas  Pledge.  [l.s.] 

Signed,  Sealed  and  Delivered,  'j 
(being  first  read  and  explained) 
iu  presence  of 

William  Penman, 
Clerk  of  said  Court. 

The  12th  sec.  of  the  Division  Courts  Extension 
Act  of  1853,  enacts  that  every  Bailiff  shall  give 
security  "by  entering  into  a  Bond  to  Her  Majesty, 
her  heirs  and  successors,  in  such  sums  and  with  so 
many  sureties  and  in  such  form  as  the  Governor  of 
this  Province  shall  see  reason  to  direct,"  for  the  due 
accounting  for  and  payment  of  fees,  &c.,  received, 
and  the  due  performance  of  the  duties  of  the 
office.  It  is  usually  referred  to  the  Judge  to  settle 
the  amount  of  security,  but  as  very  little  in  the 


[1]  Thifl  is  ihe  course  tmkeu  in  the  only  County*  we  h«ve  knowMg«  of— tha 
County  of  Simcoe. 
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•hape  of  fees  and  fines  pass  through  a  Bailiff's 
hands,  the  secarity  required  in  the  Bond  need  not 
be  as  large  as  in  the  covenant. 

We  append  the  Draft  of  Bond  sanctioned  by  the 
Governor  in  Council,  as  it  may  be  found  convenient 
to  Officers  to  have  the  form : — 

KnOtD   all  Ultll  by  these  Presents,  that , 

of  the  Town of in  the  County  of ,  Bailiff  ol 

the Division  Court  of  the  said  County, , 

of  the  Town of ,  in  the  said  County,  yeoman,  and 

—  — — — ,of  the T6wn of—,  in  the  said  County, 

yeoman,  are  held  and  firmly  bound  unto  Her  Majesty  Queen 
Victoria,  Her  Heirs  and  Successors,  in  manner  and  in  the 

penal  Sums  following ;  that  is  to  say,  the  siiid  ■ 

in  the  sum  of  — —  pounds  of  lawful  money  of  the  Province 


of  Canada;  the  said 


in  the  sum  of 


in 


pounds  of  like  lawfnl  money ;  and  the  said 

the  sum  of  ■  pounds  of  like  lawful  money,  to  be  paid  to 

our  Sovereign  Lady  the  Queen,  Her  Heirs  and  Successors  ; 
For  which  payments  to  be  well  and  faithfully  made,  we 
8eyerally>  and  not  each  for  the  other,  bind  ourselves,  and  each 
of  us  binds  himself,  our  and  each  of  our  several .  Heirs, 
Executors    and  Administrators,  firmly  by  these  Presents, 

sealed  with  our  Seals  this day  of in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  iifty-^— 

W^txta§,  the  bounden  ■  ,  as  Bailiff  of  one  of 

the  Division  Courts  of  the  said  County  of ,  has  been 

required,  pursuant  to  the  provisions  of  "  The  Upper  Canada 
Division  Courts  Extension  Act  of  1853,''  to  give  security  for 
the  due  performance  of  his  office  by  entering  into  a  Bond 
with  two  sufficient  Sureties  in  the  several  sums  herein  before 
in  that  behalf  expressed  and  set  forth. 

ISio Wf  i^t  Canbttion  of  this  obligation  is  such,  that  if  the 

said shall  well,  truly  and  faithfully  fulfil, 

perform,  and  discharge  all  and  every  the  duties  of  his  said 
office  of  Bailiff  of  a  Division  Court,  and  shall  duly  and  regu- 
larly keep  and  render  all  Accounts  which,  pursuant  to  the 
Upper  Canada  Division  Courts  Acts,  ought  to  be  kept  and 
rendered  by  him,  and  shall  duly  and  punctually  from  time  to 
time  account  for  and  pay  over  to  the  Clerk  for  the  time  being 
of  the  Division  Court  for  which  he  is  a  BaililF,  all  and  every 
such  sum  or  sums  of  money  as  he  shall  collect  or  receive,  or 
as  shall  come  into  his  hands  by  virtue  of  any  Writ,  Process, 
or  Execution,  or  otherwise  as  such  Bailiff,  other  than  the 

lawful  fees  of  him  the  said ,  as  such  Bailiff, 

then  his  obligation  to  be  null  and  void,  otherwise  to  remain  in 
fall  force,  virtue,  and  effect. 

,      [L,S.J 

Sealed  and  Delivered  in  the )  ■  ,    [l.s.] 

presence  of  —  ■  J 

It  only  remains  to  observe  that  it  is  not  at  the 
9aUiff  ^s  own  pleasure,  but  at  the  pleasure  of  the 


Judge  that  the  office  is  held,  and  the  Bailiff  is 
under  all  its  incidental  responsibilities,  and  must 
continue  to  discharge  the  duties  of  the  office  until 
remoird  by  order  of  the  Judge.  From  what  has 
be»en  said,  it  will  be  seen,  as  the  appointment  as 
well  as  the  removal  may  be  considered  judicial 
acts,  that  the  BailiiPs  hold  of  office  depends  entirely 
upon  liiinsL'If ;  it  is  sure,  so  long  as  he  evinces  the 
nceessarv  skill  and  abilitv,  and  is  sober,  honest, 
and  faithful  in  the  performance  of  appointed 
duties. 


U.   C.    REPORTS. 


GENCRAL    LAW. 


Wheeler  v.  Munro. 


Shfritf—Dutff  of  undfT  10  §*  11  T'ia.  r.  IS.  stc.  5.  and  16  We.,  cK  171  tt<$,  7  ^-S— 

Aft'on  against  for  non-rommfltn!  nf  d'ftttHant  tchrre  rertifi-at^  tif  recot^nizann 
o/baU,  ^'c,  btingjilcd^  not  givtii—Htluj  against  action — JIow  ti^tamed, 

(III  Clmmben.] 

The  facts  of  the  case  are  these : — In  a  suit  of  Wheeler  r. 
Erskine  and  Bens,  a  writ  of  Capias  ad  satisfaciendum  was 
delivered  to  thedciendant,  as  Sheriirof  the  County  of  £l<>in« 
aiier  last  Michaelmas  Term,  and  on  the  24th  February,  1856, 
the  defendant  arrested  Bens  upon  tlie  writ,  and  he  entered 
inio  a  bond  with  Sureties  under  the  Pio visions  of  the  Statute 
16  Vic,  ch.  175,  sec.  7.  The  defendant  Bens  did  not  procure 
or  deliver  any  certificate  to  the  ShcrilT  within  one  month  from 
the  execution  of  the  bond  that  special  bail  had  been  perfected 
.ind  alloved  according  to  the  5th  i^rc.  of  10  &  11  Vic,  ch.  16, 
and  on  the  8th  oi'  March  the  plaintiff  sued  out  against,  and  on 
the  15th  March  served  the  defendant  wiih  a  writ  of  Summons 
treating  the  defendant  Bt'ns  as  having  escaped  from  custody. 
The  defendant,  as  Sheriff  of  E]<rin,  caused  Bens  on  the  17th 
March  to  be  arrested,  and  to  be  placed  in  close  custody  in  the 
gaol  of  the  County  of  Elgin,  and  now  made  application  to  be 
relieved  against  this  action  upon  payment  of  costs. 

AT.  B.  Jackson  for  Sheriff.     F.  G.  Stanton  for  plaintiff. 

Burns,  J. — I  am  of  opinion  the  defendant  is  entitled  to  have 
granted  what  he  has  asked.  In  the  case  of  Calcutt  v,  Ruttan, 
13  U.C.  2*20,  the  Sherifl  treated  the  fact  of  his  having  procured 
the  bond  according  to  ihe  7th  sec  of  Vic,  ch.  175,  as  a  defence 
against  an  action  for  an  escnpe.  The  Court  decided  against 
that  view  of  the  Statute,  and  he!d  that  under  the  8th  sec  of 
chap.  175,  unless  the  debtor  procured  and  delivered  the  cer- 
tificate of  bail  having  been  allowed  within  one  month,  tho 
plaintiff  had  a  right  to  treat  it  as  an  escape.  On  considering 
this  case,  I  am  convinced  that  such  view  of  the  Statute  was 
the  correct  view,  though  it  does  not  appear  to  me  the  condi- 
tion of  the  bond  was  broken  by  not  procuring  ihe  certificate 
of  bail  bein^  allowed  within  a  month,  and  I  think  the  present 
application  is  the  correct  application  to  make.  It  is  oppose4 
because  it  is  said  that  an  action  once  complete  against  the 
Sheriff  for  an  escape  cannot  be  stayed.  This  proposition 
depends  upon  the  effect  the  Statute  16  Vic,  ch.  175,  has  on 
tho  law  as  it  stood  previously.  Whatever  may  have  been 
the  reason  for  the  Legislature  adopting  the  change  from  a 
bond  to  the  Sheriff  for  the  limits  to  that  of  a  recognizance  of 
bail — in  which  latter  case  the  plaintifl  might  object  or  except 
to  the  bail—  it  is  quite  certain  that  the  change  was  made. 
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and  under  the  10  &  11  Vic,  ch.  15,  defendants  were  obliged 
to  remain  in  close  custody  until  the  allowance  could  be  pro- 
cured. The  7th  sec.  of  ch.  175  rerites  this  hardship,  and  for 
remedy  thereof  enacts  that  the  tlebtor  may  with  two  or  more 
sureties  give  a  bond  conditioned  for  remaining  upon  the 
limits  upon  the  same  terras  and  conditions  as  ( ontaiucd  in 
the  reropjnizance  of  bail.  No  time  is  limited  for  which  the 
bond  is  to  remain  in  force,  and  there  is  no  pori<5ion  for  the 
forfeiture  of  the  bond  by  not  procurinir  the  certificate  of  for- 
feitinsr  and  the  allowance  of  bail,  within  the  month.  The 
Sheriff  cannot,  I  apprehend,  sne  on  the  bond  under  the  9th 
sec,  or  assisru  it  under  the  10th  sec.  merely  beranse  the 
defendant  did  not  comply  with  the  provisions  of  the  8th  sec. 
m  procuring  !he  certificate  therein  mentioned.  T'he  question 
then  is,  what  effect  the  8th  sec.  has  upon  the  7th  sec,  for 
without  the  8th  sec.  the  eflecl  then  would  be  to  restore  the  law 
to  its  former  footing  before  the  10  &  11  Vic,  ch.  15  was 
paesseil.  Now,  it  is  quite  clear  to  me  that  the  Legislature 
did  not  intend  to  repeal  the  10  &  11  Vic,  ch.  15;  and  it  is 
also  clear  to  me  that  if  a  debtor  offered  good  and  sufficient 
sureties  under  the  7th  sec  of  ch.  175,  the  Sheriff'  is  biurd  to 
accept,  at  the  hazard  ot  an  action  if  he  should  refuse.  The 
Legislature  did  not  intend  that  both  provisions  should  exist  at 
the  same  time,  leaving  it  optional  with  the  debtor  whether  to 
give  a  bond  to  the  Sheriff  or  a  recognizance  of  bail ;  but  it 
appears  to  me  it  was  intended  the  bond  should  be  an  inter- 
mediate relief  to  debtors  until  the  recognizance  could  be  per- 
fected, and  when  perfected,  for  which  a  month  was  sufficient, 
then  it  was  to  be  substituted  for  the  bond.  If  the  certificate 
were  r:ot  delivered  wilhiit  the  month,  then  it  should  be  lawful 
for  the  Sheriff  to  commit  the  defendant  to  close  custody,  there 
to  remain  as  if  no  such  bond  had  been  given.  Now  the  ques- 
tion is  whether  this  latter  provision  is  mandatory  upon  the 
Sheriff  or  whether  it  is  optional  with  him  to  arrest  the  debtor 
alter  expiration  of  the  month.  No  time  is  specified  within 
which  the  Sheriff  may  commit,  and  I  take  it  to  be  quite  clear 
that  until  he  does  commit  the  debtor  the  bond  remains  in  full 
force. 

It  is  important  to  consider  that  the  Legislature  has  in  the 
proviso  used  the  words  commit  to  close  custody,  thus  showip'r 
that  the  debtor  was  in  custody  upon  the  writ  after  havin^ 
executed  the  requisite  bond. 

Considering  the  change  made  in  the  law  by  the  10  &  1 1 
Vic,  ch.  15,  and  the  intention  of  the  Legislature  that  such 
change  should  continue,  and  that  the  provisions  of  the  7th 
sec.  of  ch.  175  were  to  remedy  the  hardship  of  the  debtor 
being  compelled  to  go  to  prison  until  a  rule  or  order  for  the 
allowance  of  the  recognizance  c'  bail  shall  have  been  made, 
I  am  of  opinion  that  the  provision  is  mandatory  upon  the 
Sheriff  to  commit  to  close  custody  after  the  expiration  of  the 
month.  The  expression,  there  to  remain  os  if  no  such  bond 
had  been  given,  conveys  to  my  mind  the  conclusion  that  the 
Legislature  intended  the  parties  after  the  expiration  of  the 
month  should  be  placed  in  the  same  position  as  if  there  had 
been  no  bond ;  and  that  could  not  be  the  case  unless  the 
Shjsriff  did  commit  to  close  custody  the  person  of  the  debtor. 
It  is  unfortunate  the  Lesif^Iature  did  not  specify  a  time  within 
which  the  Sheriff  should  commit  to  close  custody,  because 
a  plaintiff  raay  sue  out  process  immpdiately  against  the 
Sheriff  as  he  would  formerly  have  had  a  right  to  do  if  the 
I)er8on  of  the  debtor  were  ai rested  and  the  Sheriff  allowed 
time  to  be  at  large  without  a  bond  for  remaining  upon  the 
limits,  but  a  reasonable  time  must  be  allowed."  It  is  con- 
tended that  the  same  rule  prevails  now  as  formerlj',  that  the 
Sheiiff' being  sued  for  the  escape  is  fixed  and  can  have  no 
relief.  I  do  not  think  such  is  the  case.  He  cannot  commit 
the  debtor  until  after  the  expiration  of  the  month,  and  even 
after  the  expiration  of  the  month  if  the  debtor  remains  upon 
the  limits  and  obeys  the  condition  of  the  bond,  the  Sheriff 
never  can,  as  it  appears  to  mo,  enforce  the  penalty ;  so  that 
if  thfi  Sheriff  is  to  be  fixed  with  the  debt  as  for  an  escape^  he 


is  without  a  remedy.  If  the  Sheriff  has  committed  tho 
person  of  the  debtor  within  a  reasonable  time  after  the  expi- 
ration of  the  month,  it  may  afford  him  a  legal  answer  to  the 
action  for  an  escape.  Whether  it  would  or  not  afford  a  legal 
answer,  it  does  afford  an  equitable  answer  to  it.  This  cer- 
tainly, I  think,  would  be  the  case  if  the  committal  happened 
iHjfore  action  brougi.t;  and  it  only  remains  to  say  whether 
the  Sheriff'  can  relieve  himself  against  the  action  by  a  com- 
mitment to  close  custody  after  an  action  has  been  commenced 
aj^ainst  him.  I  see  no  difference.  The  bond  continues  in 
force  after  the  expiration  of  the  month,  and  the  Sheriff  may 
not  be  urgent  about  committing  so  long  as  not  urged  by  the 
phdntiff'.  The  omission  to  commit,  subjects  the  Sheriff  to  an 
action,  as  it  appeared  to  me  in  Calcutt  v.  Ruttan,  and  conse- 
quently to  costs  and  oxpeases  in  staying  it;  but  when  he  has 
performed  his  duty  by  committing  to* close  custody,  he  raay 
then,  I  think,  be  relieved,  because  after  the  debtor  has  been 
committed  to  close  custody,  the  parties  are  restored  to  the 
position  as  if  no  such  bond  had  been  given. 

Tlie  action  is  ordered  to  be  stayed  upon  payment  of  costs  of 
the  action  and  of  this  application. 


Craig  r.  Ruttak. 


Shf.riff'—Xe^Uet  of  to  commit  defendant  on  fimits  to  rlou  euitody^Notiee  of  Sm» 
cial  bail,  luiving  been  prrfected,  not  being  given  tpitkin  ttme  presented  by  16  ife., 
ch.  175,  vc.  8. — Ar.tion  against  as  for  an  escape — St^y  of  proceeding*  in, 

[III  Chambers.] 

This  was  an  application  for  a  stay  of  all  further  proceedings 
in  the  action  oh  payment  of  costs  "on  the  ground  that  bail 
to  the  limits  in  the  cause  of  Joseph  Craig,  plaintiff,  v,  John 
E.  Proctor,  defendant,  referred  to  in  the  declaration  in  this 
cause,  was  duly  put  in  and  filed  and  perfected,  and  an  order 
for  allowance  thereof  obtained  before  commencement  of 
action,  and  on  the  grou;id  that  said  bail  hath  been  put  in  and 
perfected,  and  said  order  obtained,  and  the  certificate  of  such 
order  having  been  obtained,  hath  been  delivered  to  the  do* 
fendant  in  this  cause,"  &c. 

After  cause  shown — 

McLean,  J. — The  summons  in  this  cause  was  issued  as 
apper.rs  by  the  declaration,  on  the  21st  of  January,  1856,'  for 
an  escape  of  one  John  K.  Proctor,  who  was  in  custody  of  the 
defendant  on  a  Ca.  Sa.  issued  about  the  24th  October,  1855, 
returnable  on  the  1 9th  day  of  November  following,  being  the 
first  day  of  Michaelmas  Term.  That  writ  was  returned  Cepi 
Corpus  on  or  about  the  11th  December,  1855,  and  on  that  day 
bail  to  the  limits  was  duly  entered,  and  on  the  16th  of  January, 

1855,  a  ceititicate  given  by  the  Clerk  of  the  Crown  that  such 
bail  had  been  entered  ana  allowed.  The  recognizance  was 
filed  in  the  Deputy  Clerk  of  the  Crown's  Office  on  the  17th 
December,  1855,  and  in  the  Clerk  of  the  Crown's  OfRce, 
Toronto,  on  the  2nd  of  January,  18,56.    On  the  11th  January, 

1856,  notice  was  given  to  plaintiff's  Attorney  according  to 
the  Statute  that  bail  had  been  perfected  being  nearly  a  month 
and  twenty  days  after  the  return  day  of  the  Ca.  Sa. 

Tho  special  bail  had  in  fact  been  put  in  and  allowed 
before  this  action  was  brought,  but  not  within  thiny  days 
after  the  bonil  to  the  Sheriff  lor  the  Limits  had  been  given, 
and  though  the  plaintiff  received  notice  of  such  bail  having 
been  entered,  he  has  brought  his  action  for  an  escarw  because 
the  defendant  as  Sheriff  did  not  arrest  Proctor  an  ^  commit 
him  to  close  custody  immediately  on  the  expiration  of  thirty 
days.  ^ 

It  is  shown  that  Proctor  has  been  ever  since  his  arrest 
within  the  limits  of  the  gaol  of  Northumberland  and  Durham, 
and  though  the  Court  of  Queen's  Bench,  in  the  absence  of  the 
Chief  Justice,  in  the  case  of  Calcutt  v.  Ruttan  decided  that » 
person  who  has  given  a  bond  to  the  Sheriff  to  entitle  hiia  t» 
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the  limits  must  be  considered  as  having  escaped  if  not 
arrested  in  default  of  special  bail  at  the  end  of  thirty  days. 
The  judgment  of  the  Court  of  last  Term,  in  the  same  case  on 
the  application  to  slay  proceedinirs,  seems  to  throw  so  ninch 
doubt  on  the  former  decision  that  I  think  procee<lin«:r."j  .should 
be  stayed  till  next  Term,  in  order  that  the  question  may 
receive  more  mature  consiiieraiion. 

The  defendant  Proctor  was  on  tho  limits  at  llio  time  this 
action  was  instituted ;  he  had  iriven  ample  sr^curit}',  and 
they  were  allowed  on  the  16th  of  Janumy,  hc'in^  oppoj>ed  by 
the  agent  of  plaintiff's  altornoy.  Plaiutiffhad  noiiceofthat 
allowance,  and  mi^ht  have  filej  interrcjatorios  in  tho  suit 
against  his  debtor  instead  of  seokiiiif  to  make  tlie  Siioriif  res- 
ponsible on  such  doubtful  grounds.  At'cortlinprto  thn  adidavit 
of  Henry  Hart,  clerk  of  plaintiffs  nttorney,  tho  wlinlu  di^lay 
of  which  he  complains  does  not  exceed  twenty  days — and 
he  certainly  i:nder  any  circumstanros  could  only  recover 
nominal  damacres.  It  seems  absurd,  therefore,  to  allow  such 
suit  to  proceed  to  recover  a  shillinof  dama^ies  at  a  cost  to  th** 
defendant  of  perhaps  £'20  or  £30,  more  especially  when  it 
seems  very  doubtful  whether  in  fact  there  was  any  escape  of 
which  the  plaintitl  coujd  complain.  Having  spoken  to  the 
Chief  Justice  (Sir  J.  B.  Robinson)  on  this  subject,  he  quite 
concurs  in  the  propriety  of  staying  proceedings. 


Ross  ET  AL.  r.  Jones. 


Jssvt  o/$*eoHdJi./a,  goodSj  ^c,  tfw  first  htring^  bffn  resumed  "  money  made**  by 

mistake. 

[Ill  CJmmbors.] 

The  summons  obtained  in  this  case  called  on  the  defendant 
to  show  cause  "why he  should  not  forthwith  on  return  thereof 

Say  to  the  plaintiff  the  balance  of  £13*2. 15s. 5d.  remaining 
ue  on  the  judgment  of  the  plaintiffs  against  the  defendant 
in  this  cause  and  interest  thereon  from  the  6th  December, 
1855,  together  with  the  costs  of  this  application  ;  opj  in  the 
event  of  his  neglecting  to  do  so,  why  the  plaintiffs  should  not 
be  at  liberty  to  issue  a  writ  of  execution  against  the  goods 
and  chattels  of  the  defendant  in  this  cause  and  to  endorse  the 
same  to  levy  said  balance  and  interest,  together  with  Sheriff's 
fees,  &c. 

The  plaintiffs'  attorney  "having  been  informed  by  tho 
book-keeper  of  the  plaintiffs  that  ttie  claim  in  this  cause  was 
paid,  gave  to  the  said  defendant  personally  an  order  on  the 
Sherifl,  directing  him  to  discharge  the  defendant  in  this  cause 
on  receiving  his  own  fees." 

The  Sheriff,  on  receipt  of  this  order,  returned  the  writ  with 
an  answer  that  he  had  made  and  paid  over  part  of  the  amount 
ordered  to  be  levied  ;  and  as  to  the  residue  that  he  had  been 
*' ordered  by  the  said  plaintiff  not  to  make  the  said  residue." 

It  was  afterwards  discovered  "  that  an  error  had  been  made 
in  the  calculations  in  this  cause,  and  that  a  balance  was  still 
ovrlng  from  the  defendant,"  &c., — and  the  defendant  refusing 
to  pay  said  balance  this  application  was  made. 

The  summons  was  served  personally  on  the  defendant. 

No  cause  was  shown. 

Draper,  C.  J.,  C.P.,  after  reserving  the  question  for  con- 
sideration, allowed  the  application. 


Brown  £t  al.  v.  Stevcns. 


JMfor  on  lanit* — AppHeatUm  for  recommittal  of  Jnterrogatorigp^Means  fffdibtor^ 

vthai  may  be  considerai  amifa&to. 

[In  Chaml)ers.} 

The  saromons  in  this  case  was  obtained  by  tlie  plaintiffs  to 
to  reeomiait  the  defendant  who  was  upon  the  limits  of  the 

£6L  of  the  County  of  Hastings,  upon  the  ground  that  the 
fendant  had  the  means  at  his  disiK>6aI  or  within  his  control 


of  satisfyinsj  the  debt,  or  a  considerable  portion  of  it,  and 
had  not  satisfactorily  answered  the  interrogatories  adminis- 
tered to  him. 

BcRN's,  J. — The  Statute  upon  which  this  application  is 
made  is  the  1  Wm.  IV.  ch.  10,  sec.  4,  and  this  enacts  that  if 
it  shall  ai>poar  upon  the  n^urn  of  a  summons  to  tho  satisfac- 
tion of  a  Jutli>e,  thai  tlie  debtor  has  ihe  means  al  his  disposal 
or  witliin  his  control,  of  sali.sfyiiio"  tli(j  debt  or  a  considerable 
portion  th(M'(?of,  or  that  he  had  ."-ueh  nuaiis  at  t!ie  lime  of  the 
servico  nnon  him  of  any  notiee  l>v  tho  plaintilTof  an  intended 
application  under  the  Act.,  it  sS:\il  be  efim^H-tent  for  the  Judge 
upon  a  consideration  of  the  facts  ui^l•lo^L\l,  and  upon  any 
other  mailers  ho  may  reqniiv,  t")  ordtM*  tho  SlierilF  to  appre- 
hend the  defcjufant.  UuvU-r  tiiis  Statute  two  lliiuirs  niii.«,t  be 
kept  in  view,  that  the  dcionJaut  has  tho  incms  — liiat  is,  has 
them  at  tho  time  the  .Tudiie  is  iuvosJicratiu;::  the  matter,  or 
that  lie  had  tnem  at  the  tune  a  notice  was  servctl  of  intended 
application.  If  it  should  appear  tliut  a  d.^feijdant  has  parted 
with  his  property,  makinsr  himself  an  InM)!veut  for  the  purpose 
of  applying  for  a  dischar;i-3,  tho  Court  will  refuse  him  a  dis- 
chari^e  under  siu^h  circumstances,  or  if  it  appear  upon  an 
application  for  his  dischaige  that  the  debtor  has  not  answered 
the  interrogatories  admniistered  to  him  satisfactorily,  he  will 
be  refused  his  dischar;re.  In  the  present  case  the  plaintiffs 
have  the  body  of  the  debtor  in  satisfaction  admitted  to  the 
limits  of  the  gaol,  and  believes  tliat  the  debtor  has  means 
within  his  control  from  which  he  can  satisfy  a  portion  of  the 
debt.  I\'o  doubt  the  object  of  the  Lei;i.sla'lure  was  to  reach 
the  means  of  the  debtor  wliieh  could  not  be  edoetually 
reached  by  execution,  wliieh  may  issue,  notwithstanding  the 
debtor  is  upon  the  limits;  or  thougii  such  means  could  not 
be  reached  by  execution,  yet  they  might  be  reached  by  means 
of  compulsory  power  over  the  debtor* 

I  have  carefully  examined  all  the  answers  to  the  interro- 
gatories, with  the  atiidavits  put  in  and  the  points  made  by  the 
plaintiifd'  altoiney,  and  it  appears  to  me  in  this  light: 

1st.  It  is  urged  that  the  defendant  at  one  time  had  some 
goods  which  might  have  been  appropriatetl  in  satisfaction  of 
part  of  the  demand  from  which  originateil  the  judgment  now 
being  enforced  by  the  plaintilTs,  and  that  the  defendant  did 
not  appropriate  these  goods.  Tiiese  goods  are  those  which 
Mr.  tieynolih  relinquislied  and  were  allerwanis  seized  upon 
an  Execution  from  the  Division  Court.  That  relinquishment 
tooolc  place  in  January,  1855,  and  the  defendant  was  not 
arrested  upon  the  Ca.  Sa.  issued  at  the  plaintiiis'  suit.  Why 
the  Sherifl'  allowed  a  Division  Court  Execution  to  take  pre- 
cedence of  one  he  had  in  hands  issued  before  it,  I  do  not 
know ;  but  for  the  purposes  of  this  application,  it  appears  the 
goods  were  disposed  of,  that  is,  some  of  them  to  pay  the  debt 
of  another  creditor ;  and  if  there  be  any  doubt  whether  the 
defendant  be  possessed  of  any  of  those  goods  so  surrendered 
by  Mr.  RtyrK^ds,  the  plaintiff  may  issue  an  execution  against 
them.  It  does  not  appear  that  the  defendant  therefore  has 
the  means  now  or  had  the  means  since  he  was  notified  of 
this  application  of  satisfying  any  part  of  the  plaintiiis' 
demand. 

2nd.  It  is  urged  that  because  some  years  since  Mr.  Eep<^ 
ndds  intended  to  give  the  defendant's  wife,  (who  was  his 
daughter)  and  after  his  death  to  the  defendant's  children,  his 
grandchildren,  a  lot  of  land  upon  which  the  defendant 
expended  some  money  in  building,  and  which  buildings  ' 
beang  insured,  the  defendant  received  the  insurance  money, 
and  2igain  expended  some  money  in  attempting  to  restore  the 
buildings ;  therefore  it  is  a  kind  of  equitable  demand  which 
may  be  naade  available  to  pay  the  piaintids'  debt.  The  land 
certainly  is  the  property  of  Mr.  Reynolds,  and  it  is  quite  clear 
the  defendant  has  not  even  an  equitable  title  to  it.  The 
defendant  says  he  has  expended  no  more  money  in  renewing 
the  buildings  than  those  standing  upon  the  land  when  ho 
took  possession.    Other  persons  sw^mlf  the  expenditare  to  b4. 


18M,] 


Law  journal. 


niiioh  moTOf  and  on  the  other  hand  others  again  swear  that 
llie  value  of  those  so  far  as  gone  do  not  exceed  that  of  those 
bn  the  land.  Be  that  as  it  may,  I  do  not  see  how  I  can  trust 
the  expenditure  of  that  money  on  Mr.  Reynold^s  property  as 
means  available  in  any  way  to  satisfy  the  plaintiffs'  debt. 
It  does  not  appear  that  the  expenditure  of  money  took  place 
with  a^  view  of  depriving  the  plaintiff,  or  any  one  of  means 
they  could  reach  or  attach  in  any  way;  It  is  matter  of  infer- 
ence that  the  expenditure  of  money  upon  another  property 
was  a  fraud  upon  creditors.  It  may  be  a  fraud  according  to 
circumstances:  I  do  not  see  enough  on  these  documents  to 
adjudge  that  it  was  a  fraud  on  the  plaintiffs. 

drd.  It  is  urged  that  the  defendant  retains  an  interest  in  a 
mill  property  which  might  be  available.  The  afRdavits  in 
reply  completely  answer  the  point  made  against  the  defen- 
dant. If  the  defendant's  statement  be  untrue  it  is  very  easy 
lor  the  plaintifis  to  take  steps  at  law  which  would  sift  the 
iiiatter  before  a  jurjr.  The  answers  might  be  insufficient, 
and  upon  an  application  for  the  defendant's  discharge  I  might 
not  discharge  him,  but  that  is  a  different  question  from  com- 
mitting to  custody  because  the  defendant  has  the  means  of 
paying  the  debt  or  a  portion  of  it. 

The  sunmions  must  be  discharged; 


•  _ 

in  RC  THE  Boiib  or  School  Trustees  of  the  Incorporated 
Village  of  Galt  and  the  Municipauty  of  the  Vulage 
GF  Galt. 

{Reporttd  bg  C,  Rdbinim,  £«g.,  BanUter'aXmlaw.) 

huty 9f  mumie^paiity.to  mtM  numsjf  on  refuest  of  tnalerc— JMbdc  of  jneeeding  6y 

tmHiM-^a  4r  U  Fk.,  eli.  48,  «ecf.  24, 3S,  2»-16  Fie.,  eh,  185,  sec,  1. 
• 

The  tehool  tnutem  of  an  incorporated  village  aj^ed  to  the  village  municipality 
ya  levy  a  ettm  oTmonayrequired  to  pay  Cot  a  school  site  which  they  had  con- 
tracted to  purchase.  The  municipality  rcfosed  to  do  so,  and  the  trastees 
api^ied  for  a  maudaiiins.  It  did  not  appear  that  the  trustees  had  appointed  a 
aecretarv.treaanrer,  if  they  are  empowered  to  do  so  by  the  16  Vic,  eh.  185, 
aees.!,  6L 

that  the  tniste^  should  first  have  given  an  order  to  the  person  from 


whom  they  had  affreed  to  purchase  upon  the  treasurer  of  the  municipality, 
and  on  this  grooaa  the  application  was  refused. 


however,  whether  a  mandamtia  would  have  gone,  independently  of  this 
cducetion. 

[13U.C.  Q.  B.R.611.] 

In  Trinity  Tenn  last  D.  B,  Read  obtained  a  rule  calling  on 
ihe  Municipality  of  Galt  to  shew  cause  why  a  writ  of  mandamus 
flhould  not  DO  issued  a^inst  them,  conmiandin^  them  to  levy 
qr  cause  to  be  levied  StOdy  required  by  the  said  Board  of  School 
lYostees  for  tide  purchase  of,  or  to  pay  for,  a  school  site  and  pre- 
mises in  the  incorporated  villslge  of  ualt,  or  for  the  payment  of 
fiiesohod  site  and  premises  already  purchased  by  the  said 
Board  of  School  TVui&ees  in  the  said  village  from  J.  Harris. 

;  Fiom  tha  affidavits  and  papers  filed  in  stnppori  of  the  rule, 
it  appeared  that  on  the  17ui  of  August,  1855,  a  notice  was 
served  on  J.  Davidson,  Esq.,  reeve  of  the  municipality,  by  the 
solicitor  for  the  Board  of  Txoistees,  that  he  was  retained  to  msti- 
tute  proceedings  to  enforoe  the  raising  of  money  or  other  means 
to  fulfil  the  engagement  entered  into  by  the  Board  of  Trustees 
and  Mr.  James  Harris  for  the  purchase  of  a  lot  as  a  school  site ; 
and  ''yon  will  please  take  notice  and  govern  yourselves  with 
respect  to  your  assessments  aiid  actions  aocordingly."  No 
direct  answer  was  given  to  this  notice ;  but  the  reeve,  on  the  27th 
Cf  August,  informed  the  solicitor  verbally  that  the  Mijiicipality 
woula  take  no  steps  towards  r^ing  the  money  unless  com- 
peted so  to  do. 

On  the  39th  of  March,  1855,  P.  Cook,  the  secretary  of  the 
Board  of  School  Trustees,  addressed  a  letter  to  the  reeve  and 
toimoil  of  the  Munici|^ity,  stating  that  the  Trustees  had  bar- 

eined  with  Mr.  James  Harris  for  a  lot  of  land  containing  two 
res  and  five  perches,  for  £750,  payable  as  follows :  caush  to 
be  paid  OH  the  execution  of  the  deea  £225,  less  £25,  which 
llr.  Harris  gave  for  school  prizes ;  the  balai^pe  £525,  payable 
in  Ibqr  equal  annusi  instalments^  with  interest,  giving  to  Mr. 
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Harris  at  the  same  time  ample  security  for  the  payment  of  the 
balance  and  interest ;  and  according  to  the  School  Act  of  1850, 
sec.  24,  sub-sec.  6,  confirmed  by  the  Act  of  1853,  laying  before 
the  Municipality  the  foregoing  statement,  and  requesting  the 
Municipality  to.  make  provision  for  caiTying  out  me  arrange* 
ment. 

On  the  26th  of  April,  1855,  Mr.  Cook,  pursuant  to  a  resolution 
of  the  Trustees,  requested  a  reply  to  the  letter  of  the  29th  of 
March,  inquiring  whether  it  was  the  intention  of  the  council  td 
make  provision  for  the  payment  of  the  school  site  purohaaed 
from  Mr.  Harris. 

On  the  9th  of  May,  1855,  the  clerk  of  the  Municipality  trans-, 
mitted  a  copy  of  a  resolution  as  follows:  "That  the  council 
do  make  such  provision  as  may  be  necessary  to  enable  the 
Trustees  to  redeem  their  engagements  with  Mr.  Harris,  but  are 
opposed  to  the  idea  of  central  schools  in  this  village  at  present  j 
would  therefore  recommend  that  the  said  lot  be  placed  at  the 
disposal  of  the  council,  and  purchase  a  lot  on  the  west  side  of 
the  river  for  additional  school-house  accommodation,  which, 
with  an  outlay  of  £500  or  £600  along  with  the  present  school- 
"house,  would  be  accommodation  for  a  number  of  years.'' 

By  memorandum  of  agreement,  under  the  seal  of  the  corpo- 
ration of  the  School  Trustees  and  of  James  HariSs,  dated  the 
21st  of  June,  1855,  Harris  agreed  to  sell,  and  the  trustees  agreed 
to  purchase,  a  piece  of  ground  in  Galt  (described)  containing 
two  acres  and  six  perches,  for  £750,  payable  as  Mows :  £25 
to  be  appropriated  as  prizes  to  the  pupils  attending  the  common 
schools  for  the  school  to  be  built  on  tne  property ;  the  balance, 
£725,  with  interest  from  the  26th  of  March,  1855,  to  be  paid  on 
the  signature  of  the  deed,  barring  right  of  dower,  subject  to  a 
discount  of  £7. 10s.  on  payment  as  aforesaid ;  the  payment 
and  the  completion  of  the  transfer  to  be  made  on  or  before  the 
3l6t  of  October,  1855. 

On  the  9th  of  August,  1855,  Mr.  Cook,  by  direction  of  the 
Board  of  Trastees,  addressed  a  letter  to  the  Municipality  to  ask 
whether,  « in  view  of  the  rejection  by  the  rate-payers  on  the 
4th  instant  of  the  by-law  for  issuing  debentures  to"  the  amount 
of  £750  to  pay  for  the  school  lot  purchased  from  Mr.  Harris, 
and  for  which  the  Board  is  under  sealed  engagements,  it  is  still 
the  intention  of  the  Council  to  raise  that  sum  by  assessment  this 
year  in  the  ordinary  way  and  within  the  ordinaiy  time  of  col- 
lecting the  assessments,  or  to  raise  it  by  some  ofner  means.'' 

On  the  11th  of  August,  1855,  the  Municipality  clerk,  by  way 
of  reply,  sent  to  Mr.  Cook  a  copy  of  the  resolution  following, 
passed  the  preceding  evening:  << Resolved,  tihiat  (he  council 
refuse  to  raise  the  sum  of  £750  to  pay  Mr.  Harris  for  the  lot  of 
ground  purchased  by  the  School  Trustees  for  erecting  thereon 
a  central  school-house,  in  consequence  of  fhe  qualified  electora 
of  this  Municipality  objecting  by  a  majority  of  votes  to  sanction 
the  Council  passing  a  by-law  to  raise  the  said  amount  by  de- 
bentures for  that  purpose." 

The  affidavit  of  Peter  Cook,  secretary  of  the  Board  of  Trustees, 
verified  all  the  foregoing  papers,  and  stated  that  a  verbal  agree- 
ment between  the  Trastees  and  Harris  was  entered  into  before 
the  29th  of  March,  containing  the  s^me  terms  as  were  after- 
wards reduced  to  writing  by  Uie  agreement  of  the  21st  of  June, 
1855. 

In  this  term  Af.  C,  Cameron  shewed  cause.  He  filed  the 
affidavit  of  John  Davidson,  reeve  of  the  Municipality  of  Gait, 
setting  forth  that  no  common  school  meeting  had  been  called 
by  the  Board  of  School  Trustees  to  consider  the  steps  to  be 
taken  by  said  Trastees  for  procuring  a  school  site  on  which  tcy 
erect  a  new  sohool-honse.  He  referred  especially  to  the  letter 
of  the  29th  of  March  last,  containg  the  terms  of  tie  original 
agreement,  and  stated  that  on  the  13th  of  Apnl  last  a  confer- 
ence took  place  between  the  Trustees  and  the  Village  Council, 
when  the  Trastees  intimated  that  they  should  require  over 
£1000  to  build  a  school-house :  that  in  oonsequenqp  of  thetll 
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jnoeeedings  a  large  meeting  of  the  rate-payers  of  the  Munici" 
pality  was  holden  on  the  23rd  of  April,  at  which  a  resolution 
was  passed  by  a  large  majority,  "That  it  is  unwise,  unneces- 
sary, and  inexpedient  to  expend  a  largo  sum  of  money  in  buy- 
ing a  school  site  and  building  new  scnools  this  year,  and  that 
this  meeting  do  recommend  to  the  Council  that  they  do  not 
assess  this  year  for  either  or  any  of  tho  purposes  requested  by 


the  chamberlain  or  treasureii  for  the  sums  which  shall  be  due 
them. 

There  is  a  difference  to  be  noted  between  the  powers  of  the 
trustees  of  school  sections  in  townships  and  in  cities,  towns  and 
incorporated  villages.  In  townships,  the  school  trustees  are  to 
apply  to  the  mauicipality  of  the  towashlp,  or  to  employ  their 
own  lawful  authority,  aa  they  may  judiro  expedient,  for  the 


the  School  Trustees  m  their  late  IcU^r  to  th»  council."     Tl;at ;  raisinir  and  collectinir  of  all  sums  autlioiized.     And  they  are 
the  Village  Council,  assuminir  tbtit  tlip  School  TiiisttH's  weix*  i  to  apnoial  a  secretaM'  and  treasurer,  who  is  to  receive  all  school 


this  by«law  was  submiiti-H  to  tho  rate-payers  (about  tho  Tth  of  school  sections,  to  raise  and  collect  money  by  their  own  lawfiil 


Aumist  last)  they  domanJi^d  a  poll,  and  on  takins:  the  p(»ll  the  i  authority.  In  another  re&pect  their  own  power  is  greater— viz : 
by-law  was  loat,  and  tho  IVIunicipality  was  unable  to  raise  the  I  as  to  purchasins  school  sites  or  premises,  a  power  vested  in  the 
sum  by  loan;  and  in  consequence  of  this  oxpression  by  the  ;  township  council,  by  the  18th  section,  lirstly.  Then  again  in 
rate-payers,  the  Council  folt  lx)and  to  decline  insortiu2r  in  the  \  cities,  towns  and  villages,  the  school  trustees  have  no  treasurer, 
annual  by-law  a  sum  to  cover  the  purchaoC  money  of  the  school )  Tliere  is  another  remarkable  diiierence  between  the  powers 
site :  that  the  agreement  of  the  ^Ist  of  June,  1855,  was  entered  of  the  two  boards  of  trusstces.  In  cities,  towns  and  incorpo- 
into  after  the  resolution  of  the  rate-payers  at  the  meetinjr  held  rated  villar;(»s,  such  boards  are  not  restricted  in  the  exercise  of 
on  the  23rd  of  April:  that  the  Municipality  have  passed  aUiheirpowoM  by  the  necessity  of  reference  to  a  majority  of  the 
by-law  for  the  payment  of  the  teachers'  salaries  and  tlie  inci-   freeholders  or  householders. — See  sec.  12,  seventhly. 


dental  expenses  of  the  Board  of  I'rustees  for  the  current  year 
ending  the  31  &t  of  December,  1855. 

D.  B.  Read  tendered  further  affidavits  by  way  of  reply  to 
those  filed  on  showing  cause,  which  the  court  refused  to  receive. 

Draper,  J. — Incorporated  villacres  were  erected,  and  provi- 
sion was  made  for  the  erection  of  others,  by  12  Vic,  chap.  81, 
sec.  52.  They  appear  to  have  been  overlooked  in  the  school 
act  of  the  same  session  (ch.  83)  which  makes  provisions  as  to 
several  townships,  towns,  and  cities  in  each  county. 

The  Act  13  &  14  Vic,  chap.  48,  sec.  25,  provides  that  the 
monicipality  of  every  incorporated  village  snail  possess  and 
exercise  all  the  powers,  and  be  subject  to  all  the  obligations, 
with  regard  to  the  levying  and  raising  of  monies  for  common 
school  purposes,  and  for  the  establishment  and  maintenance 
of  school  libraries,  which  are  conferred  and  imposed  by  the 
Act  upon  the  municipal  corporations  of  cities ;  and  it  provides 
ior  the  election  of  sLx  school  trustees,  at- a  meeting  of  the  taxable 
inhabitants  of  the  village — ^the  trustees  to  be  resident  house- 
holders. Sec.  26  provides  that  the  trustees  shall  be  a  corpora- 
tion, and  shall  possess  all  the  powers  and  be  subject  to  all  the 
obligations,  within  the  limits  of  such  incoqwrated  village, 
which  are  conferred  and  imjwsed  by  the  2'4th  section  on  the 
trustees  of  cities  or  towns.  Tliose  powers,  so  far  as  they  apply  to 
ihe  present  case,  are :  to  do  whatever  they  may  judge  expedient 
with  regard  to  purchasing  or  renting  school  sites  and  premises ; 
building,  repairing,  furnishing,  warming,  or  keeping  in  order 
the  school-house  or  school-houses.  To  determine  the  number, 
sites,  kind,  and  description  of  schools  which  shall  be  estab- 
lished and  maintained  in  such  city  or  town.  To  prepare  from 
time  to  time,  and  lay  before  the  municipal  council  of  such  city 
or  town,  an  estimate  of  the  sum  which  they  shall  judge  expe- 
dient for  paying  teachers'  salaries — for  purchasing  or  renting 
school  premises — for  building,  renting,  repairing,  warmmjr, 
inmishing,  and  keeping  in  order  the  school-houses  and  their 
appendages  and  grounds — ^for  procuring  suitable  apparatus  and 
text  books  for  the  schools — for  the  establishment  and  mainte- 
nance of  school  libraries,  and  for  all  the  necessary  exix^nses 
of  the  schools  under  their  charge ;  and  it  shall  be  tne  ctuty  of 
the  council  to  provide  such  sums  in  manner  as  shall  be  desired 
by  the  board  of  tmstees.  To  levy  at  their  discretion  any  rates 
upon  the  parents  or  guardians  of  children  attending  any  of  ^c 
schools  under  their  cnarge,  and  to  employ  tlie  same  means  for 
collecting  such  rates  as  trustees  of  common  schools  may  do 
under  the  12th  section :  provided  that  sdl  monies  thus  collected 
shall  be  paid  into  the  hands  of  the  chamberlain  or  treasurer  of 
such  city  or  town,  for  the  common  school  purposes  of  the  same, 
and  shall  be  subject  to  the  order  of  such  trustees;  to  give 
orders  to  teachers  and  other  school  oficers  and  creditors;  upon 


The  powers  of  the  municipal  council  of  the  incorporated  vil- 
lage, and  its  oblisatioils,  are  the  same  as  those  conferred  upon 
the  township  and  the  county  councils ;  both  are  united ;  but  it 
must  be  lx)ino  in  mind,  that  in  townships  the  councils  are 
diiected  to  levy  for  the  purchase  of  a  school  site,  the  erection, 
&c.,  of  a  school-house,  &c,  such  sum  as  shall  be  desired  by 
the  trustees  of  the  school  section  on  behalf  of  the  majority  of 
the  freeholders  or  householders  at  a  public  meeting  called  fi>r 
such  purpose  as  provided  by  the  12th  section :  provided  that 
such  municipality  may  grant  to  the  trustees  of  any  school  sec- 
tion authority  to  "borrow  any  sum  which  may  be  necessary  in 
respect  to  school  sites,  &c.,  and  cause  to  be  levied  upon  the 
taxable  property  in  such  section  such  sum  in  each  year  as  shall 
be  necessary  to  pay  the  interest,  and  to  pay  off  the  principal  in 
ten  years. 

The  16  Vic,  ch.  185,  sec.  6,  enacts  that  the  tmstees  of  each 
school  section  shall  have  the  same  authority  to  assess  and  c(^- 
lect  school  rates  for  the  purpose  of  purchasing  school  sites  and 
the  erection  of  school-houses,  as  they  are  now  or  may  be 
invested  witii  by  law  to  assess  and  collect  rates  for  other  school 
purposes :  provided  they  shall  take  no  steps  to  procure  a  school 
site,  or  change  the  site  of  a  school-house,  without  calling  a 
special  meeting  of  the  freehoUiers  and  householders ;  and  pro- 
vided that  such  trustees  shall,  whenever  they  impose  any  rate 
for  school  purposes,  make  a  return  to  the  clerk  ot  the  munici- 
pality of  the  amount  of  the  rate  so  imposed  by  them. 

Upon  the  best  consideration  I  can  give  this  section,  I  am  of 
opinion  that  it  applies  only  to  the  trustees  of  school  sections 
in  townships.  Firstly,  because  the  board  of  trustees  in  cities, 
towns  and  incorporated  villages,  had  already  power  to  pnr- 
chase  school  sites  and  build  school-houses. — 13  &  14  Vic, 
ch.  48,  section  24,  3rdly.  Secondly,  that  the  proviso  would 
(unless  for  section  1,)  apply  only  to  township  school  section 
trustees;    observe  distinction  of    corporate  name— one    is, 

"  The  trustees  of  school  section  No. ,  in  the  township 

of ,  in  the  county  of ,"  13  &  14  Vic,  chap.  48, 

sec.  10 :  the  other  is  "  The  Board  of  School  Trustees  of  the 

city  (or  town)  of ,  in  the  county  of ,"  lb,  sec  34. 

I'he  Legislature  keeps  up  this  distinction.  In  section  1  of  16 
Vic,  ch.  185,  they  speak  of  *<  The  Board  of  School  Trustees," 
and  of  <<  The  trustees  of  each  school  section" ;  in  sec.  6  the 
latter  phrase  is  used.. 

The  first  section  of  this  act,  however,  declares  that  the 
board  of  school  trustees  in  each  city,  town  and  incorporated 
village,  shall,  in  addition  to  the  powers  with  which  they  are 
now  legally  vested,  possess  and  exercise,  as  far  as  they  shall 
judge  expedient^  in  regard  to  such  eity,  &c.;  aU  the  pow^n 
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the  liustec3  of  school  ructions  were  or  may  l^e  ii:ve8ted,a8far 
as  the  board  of  trustcci  of  the  city,  town  or  village,  shall  judge 
expedient.  Now  the  trustees  ot  school  sections  have  power 
to  appoint  a  ft^cretary  and  lr»!r. surer  to  tlie  corporation,  and  |i 
collector.— See  13  ^c  1 1  Vi(\,  rliap.  IS.  sec.  1"^  :  sub-sections 
1  c.  ^\  and  I'j  Vic.  c]\  185,  s--  \  *2[.  '\o.  U  cf  the  same  sec- 
tion '^aves  ar.ihorily  t.i  the  ti'-lee^,  cither  to  apply  to  the 
nun^.iclpal  cuiincil  lu  raise  and  colLct  money,  f  r  employ  their 
own  lawful  authority.  Tho  Gih  section  ot  ch.  185,  l6  Vic, 
exjiiossly  iiivcs  power  to  tru-t.^cs  of  .-v-hool  ^-jciions  to  assess 
and  r-ojlect  rnti^s  for  p"rch''-in--  scl;')ol  >ites,  and  this  provi- 
si^^n  I'y  op?v;!r!on  t  ftlio  1st  -.^c^ion  of  il  e  sa  ■■'  ret,  applies  to 
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e:v|;cditiou,  u  aiedy,  i.aher  than  take  the  c  -lu  j  of  applying 
for  a  mandeUiuis  to  co.iipel  the  Municipal  Council  to  do  so; 
that  i-^,  supposing  tiio  application,  a  >  in  this  cn^i"',  to  be  a  cor- 
rect mode  of  apph  i-^i;  to  c^ripel  the  Con'^nl  to  meet  thQ 
en :,;i_emcnt^  ot  tli?  trnstc  -. — Sec  th  Qu  ;:  r.  Gamble  {l'^ 
A.  ^S.  E.  69.)  It  V,  c  take  it  i  i  this  case  l'i:d  the  Board  of 
Tiu.^lces  have  not  availed  themr^elvcs  oT  t!iO  provisions 
e\londedto  them,  then  the  question  is,  whotiicr  they  are  the 
persons  or  body  to  mako  the  application.  Th^  duty  of  the 
C'^'mcil,  if  \h:i[  body  be  app'icd  to,  i<  under  No.  1  ot  sec  18, 
ader  see.  21,  id'  the  art  of  1850,  to  levy  such  sum  as 


aiK 


dcv-ired  by  the  trustees;  and  in  sueh  case  llie  money  lo vied 
wouid  be  paid  into  the  hands  of  the  cliambcrlain  or  treasurer 
of  the  city,  town  or  villa;:;e.  The  board  of  .school  trustees 
discharge  their  dnty,  s"o  far  as  the  municipal  C3uncil  is  con- 
cerned, by  making  the  application  to  that  body  to  levy  the 
mono}  required.  No.  8  ol  section  21,  impo  es  the  duty  on 
the  I'oard  of  School  Tiiisteu^  to  ijivc  orders  cm  the  chamDe:- 
lain  or  tre^uurer,  he  being  the  proper  custodier  of  the  monies, 
for  such  sum  or  sums  as  shall  be  due  lo  creditors.  The  ques- 
tion therefore  in  tin's  case  is  two-foM,  whether  the  Board 'of 
School  Trustees  should  not,  after  having  requested  the  Muni- 
cipal Council  to  levy  the  .sum  required,  have  proceeded  to, 
fulfil  their  duty  and  give  an  order  to  the  pcison  from  whom 
they  purchased  the  scliool  .site,  and  then  it  would  follow  that 
he  should  apply  for  a  mandamus  to  compel  payment  of  the 
order  if  it  were  refused  j  or  whether  the  liv-^rd  of  Trustees 
cpj.i  C'^me  to  this  conrt  before  giving  -la'h  order,  and  ask  us  to 
conipel  the   Muniidpal  Cc::Mcil  to   levy  a  rate  to  meet  the 
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TO    CORRESPONDENTS. 

Vnn>u.— Your  letter  is  under  considemtion.  We  quite  acree  in  your  oon- 
diuions.  Wedderbum,  when  twitted  with  seeking  oflice  uy  undue  means, 
eorrupting  the  fountains  of  Justice,  raid ;  ''  I  have  never  solicited  office.  I  will 
not  go  to  It,  it  sbal]  come  to  me.  I  look  upon  the  office  (in  question)  in  its 
nature  as  so  delicate  that  it  is  unfit  for  sohcitation" ;  and  in  this  ewry  right 
thinking  mind  must  agree ;  but  our  impression  is,  that  publicity  at  this  time 
^ould  do  no  good. 

QcTiSits.— There  is  no  just  cause  of  coniplaiut ;  nor  do  we  thiiik  that  under 
the  circumstances  the  sentence  was  at  all  severe.  There  is  a  case  of  larceny 
too.  in  which  Richards^  6.,  is  reported  to  have  said  :  ^'Thc  jirisoner  not  lieing 
in  distressed  or  impoverished  circumstances  aggravates  the  offence.  If  a  iwr- 
mbn  inferior  in  point  6f  education,  of  character,  und  means,  commits  oii  otl'ence 
such  OS  this,  it  strikes  me  they  are  less  niorallv  guilty  than  a  person  nf  tlie  rank 
fmd  condition  of  the  prisoner,"  (sec  C.C.L.C.  Vol.  7,  page  4) ;  there  was  clearly 
|io  good  reason  for  mitigating  the  pmiishmeut  in  the  case  tu  which  you  refer. 

B.  C.  L. — It  would  serve  no  good  put]poae  if  your  letter  appeared.  The  very 
•erious  difficulty  to  which  you  refer  will  be  settled  by  the  Aitoniey-General's 
Common  Law  Procedure  Act  liiU,  which  repeals  the  objectionable  cIauA«s. 

J.~Send  in  the  case  by  all  means ;  write  only  on  one  side  of  the  {Xipcr. 

J.  R.— We  feci  much  gratified  bj'  your  favourable  opinion  of  the  Journal. 
You  will  see  attention  lias  been  given  to  the  matters  referred  to. 

J.  M.— You  have  already  our  answer.  Plea«j  yourself  about  the  withdrawal 
ffif  your  subscription.  We  caimot  consent  to  be  the  vehicle  of  mere  tirade  b}- 
disappointed  parties. 

T.  R.  (Spcnccrvillc.)— The  County  Treasurer's  have  been  notified  of  the 
construction  put  on  the  item  referred  to  in  Tariff;  and  you  must  govern  yourself 
fieoordingly. 


TO  READERS  AND  CORRESPONDENTS. 


4II  Commiin|catioiu  on  Editorial  matters  to  be  addressed  to 

«  The  Editors  of  the  Law  Journal," 

Banie,  U.  C. 

|leDiittaneefl«nd  Lellera  on  bnsinesa  matters  to  be  addressed  {prepaid)  to 

«  The  Publiuherf  of  the  L^w  Journal," 

Barrip,  U.  C. 

Whatever  is  intended  for  publication  must  be  authenticated  by  the  name  and 
address  of  the  writer,  not  necessarily  for  publication,  but  as  a  guarantee  of  his 

^iSSilters  for  pnblication  should  be  in  the  Editors|  hands  three  weeks  prior  to 
the  publication  of  the  number  for  wliich  they  are  intended. 

NOTIGK. 

Tlie  Upper  Catuada  Lav  Journal  is  not  liable  to  postage.  The  Terms  are  90s. 
pit  atmum^f  paid  before  the  1st  of  March  m  each  year— if  paid  after  that  period 
K.    The  Scale  of  Charges  for 
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THE  BENCH  AND  THE  BAR-ROOM. 

We  have  before  us  several  Communications  res- 
pecting the  sittings  of  Division  Courts  in  Taverns, 
\he  disorder  in  such  Courts,  and  the  great  incon- 
yenience  and  annoyance  to  suitors  and  their  pro- 
fessional agents  cgn^quent  thereon. 

I^gt  us  see  where  the  fgult  lies.  There  is  no 
proper  provision  in  the  Division  Courts  Act  for 
^etging  accpnxraodation  for  holding  the  Courts. 


In  Townships  where  a  Town  Hall  has  been  erected 
by  the  Municipalities,  the  use  of  it  is  commcoily 
given ;  and  it  is  the  same  with  respect  to  Common 
School  Houses  and  Temperance  Halls :  but  thp 
bodies  or  individuals  having  the  control  of  thes^ 
buildings  arp  under  no  obligation  to  allow  them  to 
be  so  used.  ^4t  is  true,"  as  Judge  Bums  stated 
in  his  published  letter  in  1847,  ^'  th^t  the  hospitality 
of  the  people  of  the  country  is  great  in  respect  of 
these  accommodations ;  but  it  is  not  right  that  the 
Courts  should  depend  upon  that,  or  that  it  should 
be  expected  individuals  should  furnish  Quch  things 
gratuitously  for  the  community." 

But  if  there  happen  to  be  no  such  buildings  in 
the  place  where  it  is  desirable  to  hold  a  Court,  the 
only  alternative  seems  to  be  the  removal  to  another 
locality,  or  holding  the  Cour^  in  a  Tavern.  In  any 
case  under  the  present  system  the  Officers  have  the 
place  at  sufferance,  and  are  liable  to  be  turned  otrt 
at  the  will  or  caprice  of  the  person  affording  the 
accommodation.  Judge  Bums,  in  the  letter  refenec) 
to,  complained  that  it  was  a  great  oversight  in  the 
Act  that  the  current  expenses  for  fuel,  lights,  and 
the  use  of  a  room  or  building  was  not  provided  for, 
^4t  has  happened,"  said  he,  ^^that  the  Judge  baa 
been  obliged  to  adjourn  the  Court  after  going  tq 
the  place  appointed  for  it,  because  the  person,  at 
whose  house  it  was  holden,  took  it  into  his  head  tq 
withhold  the  permission  any  longer.  It  has  also 
been  the  case  that  the  Judge  has  been  obliged  tq 
pay  out  of  his  own  pocket  for  fuel  to  warm  the 
room — and,  when  he  has  been  unable  to  finish  hioi 
cause  list  before  dark,  to  pay  for  candles,  ratheijp 
than  adjourn  over  till  the  next  day.  No  one  could 
imagine  that  either  the  Judge  or  Officers  should 
pay  these  charges,  or  be  obliged  to  furnish  a  room. 
There  in.ust  have  been  an  oversight  in  the  Legisr 
lature,"  &c. 

Judge  Bums  proposed  to  remedy  this  by  adopting 
the  provision  of  the  English  Act  respecting  similar 
Courts,  and  it  is  to  be  regretted  that  the  Legislature 
while  carrying  out  many  other  valuable  suggestions 
made  by  him  for  the  improvement  of  the  Division 
Courts,  did  not  adopt  the  learned  Judge^s  sugges? 
tion  in  this  particular  also. 

The  Clerks  fees  are  in  some  Divisions  so  ^mal| 
that  they  could  jnot  afford  to  pay  i^pr  the  necessary 
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accommodation,  though  there  are  6ome  Officers  so 
liberal  as  to  erect  buildings,  at  their  own  expense^ 
expressly  for  the  accommodation  of  the  public 
fesorting  to  their  Courts,  [1] 

All  Courts  of  Justice  to  which  the  public  resort 
in  numbers  should  be  put  on  an  equal  footing,  and 
decent  accommodations  provided  for  all,  at  the 
public  charge.  But  if  this  measure  of  justice  is 
not  to  be  obtained,  a  small  per  centage,  say  as  low 
as  a  penny  in  the  pound,  on  suits  in  the  several 
Courts  (which  the  suitors,  we  are  sure,  would  not 
grumble  at)  would  soon  be  sufficient  to  procure 
proper  accommodation. 

In  small  Courts  the  whole  sum  thus  obtained 
would  be  needed  to  pay  the  current  expenses,  but 
in  larger  Courts  it  could  be  funded  and  money 
pbtained  on  the  credit  of  this  fund  to  put  up  build- 
ings expressly  for  Court  purposes.  There  would 
}»  enough  received  in  a  number  of  Courts  to  pay 
the  interest  and  a  portion  of  the  principal,  yearly ; 
pmd  in  a  few  years  this  ^^  building  fee,"  as  it  might 
"be  called,  would  cease,  the  object  for  which  it  was 
(Created  bei4g  answered.  While  things  remain  as 
they  are,  there  will  continue  to  be  places  where 
^e  business  of  Courts  cannot  be  ^'  done  decently 
fmd  in  order.'^ 

In  the  back  country  it  is  almost  impossible  to 
procure  a  suitable  room  for  holding  a  Court,  and 
.ynthing  can  be  more  annoying  to  suitors  and  wit- 
nesses than  to  })p  obliged  as  they  are  called  on  to 
force  their  way  through  a  densely  crowded  room, 
fuid  during  a  trial,  when  they  should  have  all  their 
•  wits  about  them,  to  be  crushed  aiid  pushed — ^in 
fact  requiring  no  small  effort  of  strength  to  keep 
back  those  who,  in  their  anxiety  to  hear  what  is 
going  on,  crowd  forward  against  them — and  this 
pontinued  effort  protracted  for  half  an  hour  or  more 
according  to  the  time  the  trial  may  last. 

Parties  and  their  witnesses  should  at  least  during 
the  trial  be  freed  from  this  annoyance,  and  able  to 
^ve  all  their  attention  to  what  is  going  on.  The 
Bailiff  may  be  attentive  and  active,  but  it  is  impos- 
fsible  where  the  attendance  is  large  to  guard  parties 

(11  In  the  County  of  Shneoe  two  of  the  Clerks  have  put  vp  convenient 
Inuldings,  expteaaAj for  the  Conrt  accommodntion:  and  there  are  two  more 
%ho  have  like  boilann  in  pnMrresa  of  erection.  Tnis  it  certainly  vert  spirited 
eondiict  on  the  part  of  these  Omeers,  and  evinces  a  highly  commendable  ajmre- 
ifaation  of  what  i»  due  to  the  decent  adminisliation  or  Justice,  but  it  shoud  not 
oe  necessary  to  evoke  individual  liberality— penonal  gmiuity— in  a  matter  of 


against  this  inconvenience  and  to  avoid  confusion, 
unless  there  be  plenty  of  space  and  some  aid  in 
the  internal  arrangements  of  a  Court-room. 

No  doubt  Tavern  keepers  will  be  very  ready  to 
offer  the  best  ropm  they  have  for  holding  a  Court ; 
but  why  ?  because  they  expect  to  sell  their  liquors. 
That  is  the  plain  reason.  They  wish  to  draw 
custom  to  the  bar.  Our  deliberate  conviction  is 
that  such  places  should  be  avoided  and  the  Court 
held  in  a  bam  rather  than  i^  a  Tavern.  Those 
who  have  much  acquaintance  with  the  Division 
Courts  will  know  that  people  seldom  separate 
without  a  fight  when  a  Court  is  held  there,  an4 
that  suitors  are  frequently  incapacitated  from  look- 
ing after  their  interests  when  their  causes  come  on, 
or  find  their  witnesses  unfit  to  appear  in  Court  at 
the  proper  time. 

Just  let  our  readers  picture  to  themselves  a  small 
low  room,  crowded  to  suffocation",  with  no  desk 
for  the  Judge, — ^no  railed  compartment  for  the 
Officers  of  the  Court — ^the  witnesses,  the  immediate 
parties  to  a  suit  or  their  professional  agents,  but  all 
huddled  together — ^the  place  redolent  of  tobacco 
and  whiskey — not  a  few  of  the  suitors  dividing 
their  attention  between  the  proceedings  in  the 
Court  and  the  doings  in  the  bar-room — ^preparing 
themselves  to  "fight  out  their  cases."  This,  it 
must  be  admitted,  is  not  a  place  where  the  Judge 
could  be  expected  to  preserve  order  and  decorum, 
and  if  unfortunately  some  Courts  present  rather  an 
undignified  aspect  the  fault  should  not  be  charged 
upon  the  Officers  of  the  Court,  but  to  the  faulty 
system. 

We  have  said  nothing  of  the  pernicious  effects 
of  breathing  for  hours  the  tainted  atmosphere  of  a 
small  unventilated  room ;  but  why  should  the  public 
be  subjected  to  this  ?  The  Division  Court  suitors 
have  lungs  and  little  appendages  of  the  sort  as 
weU  as  other  people ;  and  the  Judges  who  sit  day 
after  day  in  such  places,  with  perhaps  the  pleasing 
interlude  of  a  thirty  mile  ride  in  the  rain,  are 
supposed  to  have  brains,  and  good  lungs  are 
indispensable.  Why  should  the  Judge's  health  be 
undermined  by — ^but  we  forget  ourselves — "  these 
daily  delvers  in  the  mine  of  the  law"  are  paid  to 
"  suffer  for  their  country's  good."  Let  them  rest 
in  the  shade, 
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Those  who  have  made  representations  will  now, 
we  trust,  see  where  the  blame  lies,  and  will  urge 
for  a  remedy  in  the  proper  quarter.  Let  it  not  be 
supposed  that  we  feel  indifferent  on  the  subject  of 
decorum  and  proper  form,  in  the  proceedings  of 
the  Inferior  Courts.  There  is  no  moral  impediment 
to  the  conduct  of  business  in  these  Courts  as  deco- 
rously as  in  the  Superior  Courts ;  and  we  will  hail 
with  pleasure  the  time  when  it  will  be  physically 
possible  to  accomplish  it. 

Even  if  we  admit  that  forms  are  nothing  in 
themselves,  yet  we  must  remember  that  tlicy  have 
a  value  derived  from  association ;  the  public  are 
familiarized  with  them — identify  them  as  integral 
parts  of  a  Court  of  Justice,  and  those  Courts  wherein 
they  have  no  place  do  not  appear  to  have  the  attri- 
butes of  a  legal  tribunal. 


NOTICE  OF  STATUTORY  DEFENCE  IN  D.  C. 

The  following  Communication  is  before  us  under 
the  signature  of  "  Inquirer" : — 

"  Port  Sarnia,  March,  1856. 

"Mr.  Editor, — 1  observed  in  your  December  number,  that 
you  lay  down  as  a  rule,  that  a  bailiff  wishing  to  avail  himself 
of  the  provisions  of  the  107th  section  must  give  a  notice  under 
the  43rd  section.  If  you  are  right,  then  the  Statute  of  Frauds 
would  be  inoperative  without  a  similar  notice.  Is  the  mean- 
ing of  the  Act,  that  the  Judge  shall  not  take  notice  of  the 
provisions  of  the  clause  without  the  useless  ceremony  of  a 
notice  ?  Take  the  case  of  a  bailiff  tendering  amends  ;  is  not 
the  very  fact  of  his  doing  so,  notice  to  the  party  that  he  means 
to  avail  himself  of  the  defence  allowed  him  by  the  Act  ? 
Again,  the  notice  from  the  plaintiff  is  a  step  to  be  taken  pre- 
vious to  his  right  of  action  accruing ;  and  as  that  can  be  no 
presumption  that  he  gave  it,  it  must  necessarily  be  proved 
Dy  him ;  but  what  seems  to  be  decisive  on  the  point  is  the 
provision  enabling  a  defendant  to  give  the  special  matter 
arising  under  the  Act  in  evidence,  under  the  General  Issue — 
can  it  be  believed  that  it  was  the  intention  of  the  Legislature 
to  put  a  greater  hardship  on  a  bailiff  if  sued  in  the  Division 
Court  than  in  one  of  the  Courts  of  a  higher  jurisdiction  ?  If 
a  plaintiff  is  not  entitled  to  notice  by  a  plea,  it  would  seem 
that  he  cannot  be  entitled  to  it  in  another  mode,  because  the 
Buit  is  brought  lor  a  small  account,  and  in  a  court  where  pro- 
ceedings are  less  strict  than  in  a  higher  court. 

I  am  therefore  compelled  to  come  to  the  conclusion  that 
the  Statute  does  not  apply  to  cases  arising  under  the  107th 
section,  but  to  statutory  clefences  similar  to  those  provided  by 
the  Statute  of  Set-ofi." 

We  willingly  accord  a  prominent  place  to  the 

above,  as  we  think  everything  set  down  in  this 

Journal,  whether  editorially  or  otherwise,  should 

be  open  to  fair  discussion.    With  all  respect  for 

"  Inquirer,'*  we  cannot  assent  to  his  view.     In  the 

December  number  we  stated  the  grounds  of  defence 

under  section  107,  and  added,  "  if  any  one  of  these 


defences  exist,  in  order  that  the  Bailiff  may  avail 
himself  thereof,  it  becomes  necessary  to  give  notice 
to  plaintiff  under  the  43rd  section  of  the  D.  C.  Act,'* 
&c.  It  might  be  sufficient  for  us  to  take  this  ground, 
and  say,  as  our  remarks  were  designed  for  the 
information  of  Bailiffs,  and  to  advise  them  how 
best  to  guard  themselves  in  actions  against  them, 
and  as  there  is  at  least  a  doubt  on  the  point,  the 
advice  we  gave,  as  addressed  to  them,  is  the  safest 
that  could  be  given ;  but  we  are  of  opinion  that 
notice  must  be  given  to  let  in  a  defence  under  the 
section.  "  Inquirer"  will  not  deny,  we  presume, 
that  such  a  defence  would  be  within  the  literal 
meaning  of  sec.  43  as  "  a  relief  or  discharge  under 
a  Statute" ;  what  he  thinks  decisive  in  the  point  i? 
the  latter  part  of  sec.  107,  "and  it  shall  be  lawful 
in  any  such  action  for  the  defendant  to  plead  the 
General  Issue  and  give  any  special  matter  arising 
under  this  Act  nmier  such  plea.''  This  language 
evidently  refers  to  actions  in  the  Superior  Courts, 
and  there  the  defendant's  written  plea  is  marked 
"  by  Statute,"  which  is  notice  of  the  special  defence. 
Until  the  enlarged  jurisdiction  under  the  Extension 
Act,  very  few  cases  indeed  could  be  brought 
against  Officers,  and  we  take  it  that  in  this  clause 
the  Legislature  had  in  view  actions  in  the  Superior 
Court.  The  Extension  Act  (sec.  2)  re-enacts,  as  it 
were,  the  provisions  of  the  D.  C,  and  subjects 
actions  under  the  enlarged  jurisdiction  to  the  inci- 
dents of  notice  of  statutory  defence  when  required 
by  sec.  43.  Now  there  are  no  "  written  pleadings" 
in  the  Division  Courts,  and  as  under  sec.  107  the 
general  issue  is  to  be  pleaded  (i.e.  drawn  up  and 
filed)  we  think  that  by  analogy  and  under  the  4Srd ' 
section  the  written  notice  of  defence  should  be 
given. 

On  general  grounds  special  and  peculiar  privi- 
leges in  answering  to  an  action  are  of  questionable 
propriety,  and  it  is  certainly  just  and  expedient  to 
mform  a  plaintiff  of  a  special  defence  of  this  kind, 
and  thereby  to  narrow  the  evidence  and  prevent  the 
party  being  taken  by  surprise  in  hearing  of  it  for 
the  first  time  when  the  case  is  called  on ;  nor  can 
we  see  any  hardship  on  an  officer  in  requiring 
notice  of  some  kind,  for  it  is  probable  that  a  general 
reference  to  the  clause  would  be  sufficient.  The 
practice^  however,  of  specifying  the  defence  is,  wa 
contend,  better  and  fairer  towards  the  plaintiff. 
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The  43rd  section  of  the  D.  C.  Act  is  taken  from 
the  79th  section  of  the  English  Acts,  but  our  section 
declares  that  the  defendant  "  ^lap  avail  himself" 
of  certain  specified  defences,  and^  "  of  any  other 
relief  or  discharge  under  any  statute  or  law  in 
Upper  Canada" ;  whereas  the  English  Act  aims  at 
prescribing  terms  preliminary  to  certain  enume- 
rated defences.  Section  43  in  our  Statute  enacting 
that  statutory  defences  generally  may  be  given  in 
evidence,  and  then  followed  by  a  proviso  in  these 
words,  ^'^ provided  always  that  no  statutory  defence 
shall  be  admitted,  unless  notice  thereof  in  writing" 
be  given,  &c.  appears  to  us,  taken  in  connection  with 
the  £6th  section  of  the  D.  C.  Ex.  Act,  entirely  to 
uphold  our  view  of  the  point. 

By  the  23rd  section  of  the  D.  C.  Act  the  Judge 
is  empowered  to  make  such  orders,  &c.,  as  shall 
to  him  appear  to  be  agreeable  to  equity,  and  by 
the  10th  section  of  the  D.  C.  Ex.  Act,  in  matters 
not  expressly  provided  lor,  the  general  principles 
of  practice  in  the  Superior  Courts  may  be  adopted 
and  applied  to  actions  in  Division  Courts.  The 
practice  in  the  Superior  Courts  could  not  be  well 
applied  in  the  matter  under  consideration,  because 
in  the  D.  C.  there  are  no  written  pleadings,  but  the 
principles  of  their  practice  may  be  applied,  and  in 
our  opinion  should  be  applied  to  defences  under 
section  107 ;  for  it  would  be  a  great  hardship  to 
suitors  to  be  unexpectedly  met  by  such  a  statutory 
defence,  and  the  giving  notice  would  be  attended 
with  very  little  trouble :  should  notice  not  have 
been  served,  and  the  ends  of  justice  required  it,  the 
Judge  could  under  the  26th  sec.  of  the  D.C.E.  Act 
adjourn  to  enable  service  to  be  made. 

"  Inquirer"  also  comments  on  a  case  reported  in 
the  March  number ;  we  cannot  agree  with  him,  but 

must  postpone  observations  for  the  present : — 

'<  The  case  of  Half ord  y.  Hunt  reported  in  ^our  last  number^ 
presents  a  case  of  some  importance,  and  it  is  worth  while  to 
examine  whether  such  is  correct  or  not.  It  seems  a  rather 
strange  doctrine  to  hold  that  one  of  two  parties  can  settle  an 
account,  or  rather  a  portion  of  it,  by  giving  credit  to  a  certain 
amount.  In  the  case  reported  a  sum  over  £50  is  put  down 
in  plaintiff's  claim  and  a  credit  given  which  reduces  the 
plamtiff 's  demand  below  £25 ;  this  seems  to  be  just  the  case 
&at  the  Act  prohibits  the  Court  from  not  entertaining.  The 
intention  of  the  Act  seems  to  be  that  Division  Courts  are  in 
no  cato  take  cognizance  in  any  shape  of  an  account  which 
amounts  to  more  than  £50,  but  as  in  the  case  reported  any 
portion  of  the  X64. Is.  lOd.  is  open  to  dispute,  how  can  it  be 
Mid  that  the  whole  amount  is  not  unsettled  f  Does  not  the 
ttvm  constructioa  leem  to  be  that  accounts  or  portions  of 


accounts  that  are  still  the  subject  of  action  are  unsettled  ? 
The  argument  on  the  43rd  section  does  not  amount  to  any 
thin^,  because  that  clause  must  be  construed  with  reference 
and  m  subordination  to  the  26th,  a  set-off  being  in  reality  a 
mode  of  recovering  a  debt  is  a  suit  for  it — ^the  defendant  as 
much  seeks  to  recover  as  the  plaintiff;  the  jurisdiction  of  the 
Court  is  obviously  as  much  limited  in  the  one  case  as  in  the 
other.'* 


THE  DUTY  OF  MEDICAL   MEN  IN  CASES  OF  SUS- 
PECTED  POISONING. 


The  case  of  Wboler  lately  acquitted  on  a  charge 
for  the  murder  of  his  wife  by  arsenic,  most  of  our 
readers  will  have  seen  noticed  in  the  papers,  as 
"The  Burdon  slow  poisoning  case."  The  conduct 
of  the  medical  men  in  the  case  has  elicited  much 
comment ;  on  the  one  hand  it  appears  to  have 
been  urged  that  the  medical  men  had  nothing  to 
do  with  Mr.  Wooler,  on  whom  their  suspicions  of 
poisoning  rested ;  "  the  whole  object  of  their  regard 
ought  to  be  the  disease  and  rescue"  of  their  patient 
Mrs.  Wooler ;  on  the  other  hand  it  is  stated  that 
their  duty  was  to  have  acted  at  once  on  their  rea- 
sonable suspicion,  for  it  would  certainly  seem  thai 
they  believed  the  husband  to  have  been  guilty. 

There  has  been  no  medico-legal  case  for  the  last 
twenty  years,  involving  so  many  points  of  interest 
to  the  profession,  and  we  will  endeavour  in  our 
next  to  give  all  the  leading  features.  In  the  mean- 
time we  subjoin  the  substance  of  a  letter  from  Dr, 
Williams^  (published  in  Association  Journal)  show- 
ing in  our  opinion  what  is  clearly  the  proper  prac- 
tice, the  plain  duty,  of  medical  men  in  cases  of 
suspected  poisoning.  It  is  the  duty  of  every  mem- 
ber of  society  to  expose  or  prevent  crime,  and  there 
is  nothing  in  the  medical  profession  that  can  mor- 
ally or  legally  excuse  from  this  obligation.  We 
can  suppose  (says  the  Dublin  Medical  Press)  the 
gentleman  whose  "  wife  was  so  much  better"  after 
the  doctor's  inuendo,  must  have  been  rather  uncom- 
fortable when  he  read  the  narration : — 

*^  It  happened  to  me  a  few  years  since,  to  have  a  case  some- 
what similar,  though  with  a  different  result;  and  without 
assuming  that  the  course  I  adopted  was  the  best,  I  will  relate 
it ;  and  if  others  will  do  the  same,  the  experience  of  die  past 
may  be  greatly  useful  to  us  in  future.  A  lady  had  been  ill 
some  weeks,  under  the  care  of  her  ordinary  medical  attendant, 
who  told  me  that  the  case  was  a  difficult  one,  his  patient  being' 
sometimes  better  and  sometimes  worse,  with  many  sjrmptoms 
of  enteritis  and  peritonitis,  and  creat  irritation  of  the  mucous 
membrane,  if  not  ulceration  and  rapid  emaciation;  the  symp- 
toms yielded  to  opiates,  anodyne  fomentations,  &c.,  but  always 
recurred  in  a  few  days.  I  scarcely  altered  the  treatment  tne 
fint  and  second  visits,  as  I  wished  to  make  a  ccnefUl  examina* 
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tioQ  in  erery  way.  The  lady  had  Ao  children,  and  she  was 
nursed  by  her  husband  and  one  of  her  servants,  and  I  remarked 
we  were  never  left  alone,  excepting  when  we  retired  for  con- 
sultation. 

**  All  the  83rmptoms,  which  I  need  not  detail,  indicated  the 
exhibition  of  repeated  small  doses  of  arsenic,  but  we  were  not 
satisfied  the  unne  shown  to  us  was  that  of  our  patient ;  we 
therefore  made  an  unexpected  visit,  took  with  us  a  clear  empty 
bottle,  filled  it  with  urine  passed  whilst  we  were  there,  and 
took  it  away  with  us  for  analysis.  The  husband  was  from 
h(Hne.  Arsenic  was  reproduced  from  that  urine,  and  all  hesi- 
tation on  my  mind  ceased.  The  next  morning,  after  our  con- 
sultation, wnen  the  husband  came  into  the  room,  I  told  him 
we  had  taken  away  some  urine,  and  tested  it ;  and  from  that 
examination  and  the  symptoms,  we  advised  him  never  to  give 
his  wile  any  more  of  her  medicine  or  her  diet  himself,  and 
also  to  take  care  the  servant  never  gave  her  anything  but  what 
we  had  ordered.  I  added,  <  the  bad  symptoms  ought  not  to 
tecur  again ;  our  medicines  will  save  her  from  the  past,  but  if 
she  should  get  worse  and  die,  we  shall  require  a  post-mortem 
examination  and  a  coroner's  inquest.'  I  also  told  the  lady's 
nearest  relation  the  same  day  what  I  had  done.  The  patient 
Was  much  better  the  next  day,  and  gradually  recovered  with- 
out any  relapse.  As  a  matter  of  course,  I  received,  what  I 
anticipated,  a*  note  from  the  husband  fo  say,  his  wife  was  so 
much  better,  my  visits  were  no  longer  required.  We  were 
both  convinced  we  had  the  satisfaction  of  saving  our  patient's 
life,  and' we  were  not  answerable,  if  no  le^l  steps  could  be 
taken  in  so  delicate  and  difficult  a  case.  You  will  perceive 
ihat  the  caution  and  advice  eiven  to  the  husband  had  a  bene- 
ficial influence  on  everybody  out  myself;  but,  as  no  self-interest, 
I  am  quite  satisfied,  mfluenced  those  medical  gentlemen  in 
Mrs.  Wooler's  case  in  not  revealing  their  suspicions,  so,  I  may 
be  aUowed  to  observe,  no  fear  of  any  loss  to  ourselves  for  one 
tdoment  influenced  us  in  taking  the  steps  We  did." 


TRICKERY  AND  TRUTH. 


We  Gfannot  sully  our  pages  with  an  account 
6f  what  is  termed  an  ^'ingenious  professional 
scheme." 

We  trust  ih6  terms  were  used  in  a  sense  the 
leverse  of  laudatory,  and  believe  that  none  but  a 
'}>itiful  trickster  would  be  guilty  of  deliberate  decep- 
tion in  the  concerns  of  justice.  It  is  recorded  of 
Sir  Matthew  Hale  that  "  he  abhorred  the  practice  of 
tnisreciting  the  evidence,  qtioting  precedents  in 
books  falsely  or  unfairly  so  as  to  deceive  ignorant 
juries  or  inattentive  judges" ;  and  no  lawyer  con- 
siders himself  the  mere  agent  for  the  party.  The 
Judge,  the .  Barrister,  the  Attorney,  have  their 
several  duties,  but  all  are  ministers  of  Justice,  and 
the  honourable  mind  never  forgets  the  obligation  it 
is  under. 

**  Professional  S6heme,"— the  term  is  a  foul  slan- 
der. Nothing  scheming  or  dishonourable  pertains 
to  the  Bar.  There  are  no  "tricks  of  the  trade"  in 
the  profession  of  the  law.  It  must  not  be  reduced 
to  a  mercenary  act, — ^its  appropriate  place  is 
amongst  the  liberal  sciences  interesting  to  the 


whole  community.  Need  we  add  that  a  science 
which  employs  in  its  theory  the  noblest  faiculties 
of  the  soul  and  exerts  in  its  practice  the  cardinal 
virtues  of  the  heart,  is  only  properly  placed  "  ori 
the  basis  of  moral  rectitude  and  the  principles  of 
eternal  truth." 


IMPORTANT  DECISIONS  LAST  TERM. 

Very  important  points  have  been  decided  in  thd 
Court  of  Queen's  Bench  {Baby  qui  tarn  v.  Watson) 
on  the  effect  of  the  14  &  15  Vic,  ch.  7,  the  sale  of 
right  of  entry  and  the  Stat.  32,  Hen.  VIII. ;  the  fol- 
lowing is  the  Head  Note  of  the  case — we  wili 
publish  the  report  at  length  in  the  next  number : 

'<  A.  the  owner  of  certain  lands^  conveyed  to  the  plaintiff 
by  deed,  which  was  never  recorded ;  the  plaintiff  conveyed 
to  others,  who  registered  their  deeds:  the  defendant,  A.'s  son 
and  heir  at  law,  subsequently  released  to  S.,  which  was  aLui 
recorded ;  thd  defendant  had  never  been  in  possession,  but 
the  persons  to  whom  the  plaintiff  conveyed  \^ere.  The  plain- 
tiff having  sued  the  detendant  for  the  penalty  under  32  Henry 
VIII.,  ch.  9,  for  selling  a  pretended  right : 

^'Held,  that  the  14  &  15  Vic,  ch.  7,  would  not  apply  in 
defendant's  favor,  for  that  onlV  allows  the  sale  of  a  right  of 
entry,  and  as  his  father's  deed  was  binding  upon  him,  &  had 
no  such  right ;  but 

^'Hdd,  also,  that  by  the  registry  of  t1ie  deed  to  S.,  the  con^ 
veyance  to  the  plaintiff  became  fraudulent  in  its  inception^ 
and  therefore  he  could  not  recover. 

f*  Semble,  that  the  effect  of  the  14  &  15  Vic,  ch.  7,  is  to 
repeal  the  32  Henry  VIII.,  and  not  merely  to  pemtit  the  saltf 
of  a  right  of  entry  subject  to  the  penalty.'' 

There  is  also  an  important  decision  in  Meg.  v; 
Cokely  el  al^  on  a  point  reserved  for  the  opinion  of 
the  Court :  that  on  an  Indictment  for  forcible  enirff 
and  detainer  of  land,  evidence  of  title  in  the  A^ia^ 
dant  is  not  admissable — and  Reg.  v.  Williams^  4  M. 
&  Ry.  472  was  recognized  as  a  direct  authority. 

In  Silman  v.  McLean^  the  defendant  purchased 
goods  at  auction  on  ^hese  tettns :  "  Under  £2 .  10s. 
cash  down;  over  that  amount,  but  under  £125, 
eleven  months'  credit,  on  approved  endorsed  notes 
with  interest" ;  and  it  was  AeW,  (confirming  Wake- 
field V.  Gfonej  5  U«C.  Rep.  159,)  that  an  action  would 
not  be  open  upon  the  common  Counts  until  the^ 
time  of  credit  had  expired; 


HEMUNERATION  OF  D.  C,  EAILIFF6. 

In  the  last  number  uiider  the  caption  of  County- 
Officers  was  an  article  respecting  the  class  of 
officers  who  are  remunemted   by  fees.     Bailiffifi 

stand  on  the  same  footing,  and  the  principle  Ihereirf 
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urged  woulc}  equally  apply  to  theni.  A  correspon- 
dent suggested  "  an  increase  to  6d.  per  mile  on 
suits  up  to  five  pounds,  and  6d.  for  service ;  over 
that  amount  Is.  Sd.  for  service ;  and  making  ser- 
vice on  some  member  of  the  defendant's  family,  if 
the  defendant  could  not  be  found,  a  sufficient  ser- 
vice in  cases  not  exceeding  £5."  We  are  disposed 
to  agree  with  this  suggestion.  In  the  Common 
Law  Procedure  Bill,  as  introduced  by  the  Attorney 
General,  there  is  a  clause  dispensing  with  personal 
service  of  process  in  the  Superior  Courts  where  it 
is  shown  that  service  is  evaded  and  a  provision 
similar  in  principle  to  that  contained  in  the  34th 
section  of  the  C.L.  P.  Bill,  might  with  advantage 
be  introduced  into  the  Division  Courts. 

It  would  be  well  before  any  action  such  as  that 
intimated  to  us.  County  Meetings  of  Bailiff's,  was 
taken,  if  the  subject  was  properly  laid  before  the 
public ;  and  our  columns  are  open  to  Communica- 
tions from  well  informed  officers  on  the  subject  of 
their  inefficient  remuneration  and  the  difficulties 
that  obstruct  them  in  the  execution  of  their  duties. 


PARTIES  AS  WITNESSES  ON  THEIR  OWN  BEHALF. 

The  bill  now  before  the  House  providing  for  the 
admission  of  parties  as  witnesses,  is  at  present 
under  consideration  by  a  special  committee. 

We  sincerely  trust  the  subject  may  bp  thoroughly 
investigated.  It  must  be  admitted  that  the  practice 
would  be  a  saving  of  time  and  expense  on  the 
hearing  of  causes — a  thing  valuable  in  itself,  but 
not  to  be  purchased  at  the  expense  of  a  vast  amouijt 
of  perjury,  to  which  it  would  inevitably  lead.  We 
are  satisfied  that  the  County  Judges,  who  have  had 
experience  in  respect  to  the  testimony  of  parties, 
will  join  us  in  saying  that  even  the  modified  rule 
in  the  Division  Courts  would  be  productive  of  great 
evil,  unless  discreetly  worked.  We  every  day  hear 
the  argument — Erect  a  barrier  to  intemperance  by 
removing  the  temptation.  May  it  not  be  said  with 
more  force,  encourage  not  perjury  by  presenting 
strong  temptations  to  commit  it.  We  do  not  profess 
ta  have  a  worse  opinion  of  public  morals  than  our 
neighbours,  but  think  that  ^^  it  is  not  vrise  to  place 
temptaUon  in  poor  sinners  wayV  Seriously  we  be- 
lieve the  proposed  change  would  not  aid  in  the 
discovery  of  truth,  but  on  the  contrary  would  prove 


most  demoralizing  in  its  effects.  With  a  fair  seem^ 
ing  we  should  have  the  bitter  fruit.  The  apples 
of  Sodom  are  fair  to  look  upon,  but  part  the  surface 
and  you  find  abominations  within» 


THE  COMMON  LAW  PROCEDURE  BILL. 

What  has  become  of  this  great  and  really  valuable 
measure  of  Law  Reform?  Is  it  overlaid  by  ail 
insect  tribe  of  bills,  "the  beings  of  a  summer 
day"  ?  Have  the  Railroad  Locomotives  crushed  it 
in  their  course,  or  is  it  in  the  "  finers  pot"  again  to 
appear  more  worthy  of  its  author  ?  We  trust  thia 
last  is  so.  Should  the  bill  become  law  and  its 
provisions  extend  to  the  Local  Courts,  Mr.  Attorney 
General  will  have  done  more  towards  improving 
the  administration  of  the  law  than  any  man  of  his 
day.  A  measure  that  a  lawyer  and  a  statesman 
may  be  justly  proud  of,  forms  a  lasting  monument 
of  honour,  to  which  no  public  man  can  be  indiffer<* 
ent.  The  "first  law  officer  of  the  Crown"  is  under 
peculiar  obligations  to  promote  the  public  good  by 
improving  the  legal  institutions  of  the  country,  and 
though  he  has  not  to  make  a  reputation  as  a  lawyer, 
yet  may  he  add  lustre  to  his  name. 


Index  to  Vol.  I. — ^The  Index  for  Vol.  I  is  on 
hand,  and  we  hope  to  have  it,  with  the  Title-page, 
ready  for  distribution  with  the  next  (May)  number* 


Ebbatjl.— We  would  iudicate  a  few  errors  which  we  regret  hare'erept  into 
this  nnmber.  At  page  CI,  third  and  fourth  line  from  the  foot  of  the  second 
column,  for  ''apply"  read  "appear,"  for  ''convenient"  read  "inconveuient.** 
At  page  Si,  in  the  third  line,  for  ''thereunto"  read  "therewith."  At  piga  N^ 
thirty-sixth  line,  for  "such"  read  "each." 
^^^^^^^^^^^^^^^^^^^^^^^^^^  "  — ^^— ^^^^^^^^^^^^^^^^^^^^^^^^^ 

DIVISION     COURTSj    U.  C. 

(Reports  in  relation  to) 

In  the  First  Division  Court,  County  of  Carleton,— C.  AjaxsTBOiro,  Jndge» 


KXNNEOT  V.  HSNDERSOKt 

Owgn^—lf  Interim  order  under  the  Tnaolvent  DAtors  Act  A  prottetum  from  com* 
mUment  wider  BUsecof  D.  C.  Aeu    Not  a  proteetiM  i/dtreet  fraud  tkowH. 

In  this  case  a  judgment  was  obtained  against  the  defendant 
in  December,  1854,  and  a  summons  under  the  Slst  seo.  of  the 
Division  Courts  Act  of  1850  was  issued  for  the  Court  held  in 
November,  1855,  and  the  defendant  not  appearing  (although 
personally  served)  were  ordered  to  be  committed  to  gaol  rar 
twenty  days,  unless  debt  and  costs  be  sooner  paid. 

The  plaintiff  took  out  a  Warrant  of  Commitment  on  the  3l8t 
of  December,  1855,  and  had  the  defendant  arrested  and  oom« 
mitted  to  gaol. 

The  defendant,  by  R.  LeeSy  Esq.,  Banister,  applied  for  the 
discharge  of  the  defendant,  on  the  ground  that  the  defenduit 
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being  in  the  Insolvent  Debtor^s  Court,  and  an  interim  order  of 

JCOtection  having  been  granted  to  him,  and  nmning  till  the 
6th  of  January,  could  not  be  arrested  or  detained  under  the 
order  of  the  Division  Couit  while  such  interim  order  was  in 
force.  The  Judge  refused  to  di.schar;^e  I'm^  doicndant  on  the 
inere  production  of  the  inti?rini  ui«ior,  altliourc'.i  c:ranted  by 
himself;  but  said,  that  upon  an  affidavit  of  the  facts,  he  would 

five  a  summons  to  shew  cauee  why  the  defendujit  should  not 
e  discharged.  Acoordinsrly,  JNIr^Lees  jM-oduced  the  defen- 
dant'* affidavit,  in  which  he' me  rely  Mates  that  he  was  ai  rested 
and  is  in  cuetody,  and  that  an  order  for  protection  from  process, 
&c..  under  the  Insolvent  Debtor's  Act  was  made  by  the  Judgfe 
6{  the  County  Court,  which  continues  in  form  until  the  loth 
day  of  January.  A  summons  in  the  Division  Court  is  accord- 
"^j^  gra^^*5d  "  to  shew  cause  why  the  defendant  should  not 
b6  discharged  from  custody  under  the  Warrant  of  Commitment 
vpon  the  ground  that  the  cfefendant  was  protected  from  process 
bjy  virtue  of  the  interim  order  from  the  Insolvent  Debtor's 
Court*'  The  summons  was  personally  served  on  the  plaintiff, 
•nd  ~  Campbell,  Esq.,  Barrister,  appears  to  shew  cause, 
«id  refers  to  the  95th  sec.  of  the  Division  Court  Act  of  1850, 
the  latter  part  of  which  says  that,  no  protection  order  or  certifi- 
cate granted  by  any  Court  of  Bankruptcy,  or  for  the  relief  of 
Insolvent  Debtors,  shall  be  available  to  discharge  any  defen- 
dant from  any  commitment  under  an  order  from  the  Divbion 
Court  according  to  the  provisions  of  the  92nd  section  of  the  Act 
of  1850. 

Mr*  Lees  does  not  contend  that  the  order  for  commitment 
was  void,  or  should  not  have  been  made  at  all,  but  urges  that 
now  as  the  entire  facts  of  the  case  are  brought  to  the  knowledge 
01  the  Jbdge  of  the  Division  Court,  he  should  order  the  dis- 
cbarge of  the  defendant,  his  commitment  being  in  the  face  of 
the  Older  for  protectioft. 

When  the  party  was  called  upon  for  the  summons  of  enquiry, 
I  asked  the  Clerk  whether  he  was  the  person  then  In  the 
Insolvent  Debtor's  Court,  and  although  I  had  no  doubt  he  was 
the  same,  yet  his  not  appearing  or  offering  any  excuse  for  his 
non-attendance,  left  me  no  alternative  but  on  the  application 
of  th%  plaintiff  to  order  his  commitment  under  the  authority  of 
the  92nd  section  of  the  Division  Court  Act  of  1850.  Had  the 
46fendant  appeared  and  submitted  himself  to  examination,  it 
is  possible  such  facts  in  his  conduct  with  regard  to  his  dealings 
with  the  plaintiff  might  have  been  brought  to  light  as  would, 
notwithstanding  the  order  for  protection,  justify  me  in  ordering 
his  commitment ;  but  with  such  an  order  in  force,  nothing  short 
pf  direct  fraud  on  the  part  of  the  defendant  would  have  caused 
xne  to  order  his  commitment. 

The  defendant,  if  advised  that  his  order  of  protection  justified 
him  in  disregarding  the  summons  of  Enquiry,  was  led  into 
error — he  should  have  appeared  to  the  summons ;  his  absence 
was  the  cause  of  the  order  having  been  made,  and  now  that 
it  has  been  enforced,  and  no  reason  or  argument  advanced 
against  it  other  than  the  existence  of  the  order  for  protection. 
I  do  not  see  how  I  can  in  direct  opposition  to  the  latter  portion 
of  the  95th  section  of  the  Act  of  1650  order  his  discharge,  nor 
can  I  bring  myself  to  the  conclusion  that  as  Judge  of  the  Divi- 
sion Court  I  have  such  knowledge  ol  facts  or  circumstances 
beyond  what  are  disclosed  in  the  aflldavit  and  summons  as 
would  justify  me  in  annulling  the  order  of  commitment,  and 
particularly  as  it  is  not  attempted  to  be  shewn  that  I  had  not 
authority  to  make  the  order. 

The  summons  is  discharged,  but  without  costs. 

Fktt  ^viiioii  Conn,  County  of  Ewex,— A.  Ckbwitt,  Jndg«. 

C.  B.  v.  J.  C. 

JmMktioi^-^Whm  eauu  of  anion  arose^When  and  how  to  be  <r»«f.. 

J.  C.  residing  at  H.  in  the  County  of  W.  by  letter  directed 
C.  B.  an  attorney  of  Sandwich,  in  Essex,  to  bid  for  him  at 
Sbniff'*  tale  in  Essex  uptoaoeitala  ffum  (£95)  aa  lande 


owned  by  A.  M.  D. — ^under  H.'s  own  executions  and  an  exeou* 

tion  for  one  B.,  for  whom  H.  was  attorney,  saying,  that  if  there 
was  hiiiher  biddincfi  he  would  send  other  executions  to  cover 
the  ditlerence,  anl  sendilig  a  prepared  Sheriff's  deed  to  him- 
self for  the  land  advertized,  to  be  executed  as  soon  as  land  was 
bid  in,  to  seeure  himself — he  havinir  as  he  &aid  some  incum- 
brance (net  shewn)  on  tlie  same ;  besides  which  he  wished  to 
have  perfected  by  the  Sheriff 's  deed.  C.  B.  bid  in  the  land  in 
J.  C.'s  name  at  £20,  but  SheriiF  refused  to  execute  deed  to 
J.  C.  till  the  poundage,  being  £11  7s. 6d,  was  secured  and 
paid.  C.  B.  signed  a  draft  on  J.  C.  in  favor  of  Sheriff  for  the 
sum,  which  J.  C.  did  not  pay  on  presentation — having  know- 
ledge previously  of  the  deed  executed  to  J.  C.  on  giving  the 
draft.  The  Sheriff  sued  C.  6.  in  the  Division  Court  at  Sand- 
wich, in  Essex,  and  recovered  the  amount  of  the  draft  and 
interest  £12. 3s.,  which  J.  C-^  though  required,  did  not  pay — 
though  he  admitted  that  bidding  and  getting  the  deea  was 
requested,  but  said  C.  B.  had  bid  too  high,  but  said  he  would 
pay  £10  in  full,  which  however  was  not  tendered  or  accepted. 
C.  B.  sues  J.  C.  in  First  D.  C.  of  Essex ;  J.  C.  before  trial  movea 
on  afRdavit  (that  he  resides  in  and  the  cause  of  action  arose  in 
another  county)  to  quash  proceedings.  The  Judge  held  that 
this  could  not  come  up  on  affidavit,  but  must  be  urged  at  triaL 
At  which,  the  above  facts  being  elicited  by  defendant's  letter 
and  Sheriff's  evidence  and  that  of  the  Clerk  of  the  D.  C. 

The  Court  was  of  opinion,  that  the  cause  of  action  arose  in 
Essex  within  the  limits  of  the  First  D.  C,  and  not  in  the  county 
from  whence  J.  C.  sent  his  letter  of  authority  to  bid  j  J.  C;. 
having  sent  the. prepared  Sheriff's  deed  to  himself  to  b^ 
executed  immediately  after  the  bidding  to  secure  the  land  (and 
not  having  sent  the  money  to  pay  the  potmdage,  &c.)  which 
deed  the  iSheriff  would  not  execute  till  the  Fees  were  secured 
or  paid,  which  was  then  and  there  done  for  J.  C.'s  benefit  and 
advantage — the  sending  the  Sheriff's  deed  with  req^iest  to 
have  it  executed,  carried  (it  is  conceived)  with  it  the  implied 
request,  to  pay  the  necessary  fees  to  obtain  the  deed  when  so 
executed.  The  defendant  argues  that  as  the  request  to  do  the 
work  of  bidding  and  getting  deed  came  from  another  county, 
that  the  cause  of  action  arose  in  the  county  where  the  letter  of 
autliority  to  bid  in  J.  C.'s  name  was  written.  This  is  thought 
erroneous.  It  is  apprehended  that  if  C.  B.  had  sued  J.  C.  iii 
the  First  D.  C.  of  Essex  for  the  charges  for  agency  for  attend- 
ing at  the  bidding*  &c.,  pastage,&c.,  attorney,  sheriff  for  deed, 
&c.,  the  cause  of  action  for  this  work  (not  however  charged 
for)  could  only  be  t^aid  to  arise  within  and  where  the  work  was 
commenced  and  finished ;  none  arose  when  the  letter  waa 
written  or  even  when  received.  C.  B.  might  have  refused  to 
act ;  but  when  he  did  act  at  Sandwich,  in  Essex,  the  cause  of 
action  was  in  its  inception ;  and  when  the  work  was  completed, 
the  cause  of  action  arose  where  it  was  so  commenced  and  com- 
pleted. The  letter  was  only  the  authority  to  do  a  thing  in 
another's  name  at  this  place  by  the  agent  or  attorney.  The 
charges  of  the  agent  or  attorney  were  earned  by  acting  iiom 
beginning  to  end  at  this  place,  and  the  assumpsit,  express  or 
implied,  arose  here  also.  The  letter,  it  is  trae,  (written  at  H. 
in  W.)  contained  the  request  to  bid,  &c.,  but  it  was  no  requeel 
to  C.  B.  until  he  received  it,  which  was  at  S.  in  E. — BrecHey 
V,  Hann,  U.  C.  L.  J.  119. 

So  where  C.  B.  pays  out  money  for  J.  C.  at  Sandwich,  in 
county  of  Essex,  on  nis  implied  request  (not  Contained  in  this 
letter  from  H.)  but  arising  from  the  peculiar  nature  of  the  neces- 
sity ^in  doing  J.  C.'s  business  as  his  agent  or  attorney  pursuant 
to  an  authority  to  do  something  in  J.  C.'s  name  there,  t.  e., 
bidding  in  and  getting  Sheriff's  deed  to  same  title  at  once^ 
(even  if  not  assented  to  afterwards,  as  in  this  case.)  The  pay- 
ing the  money  necessary  to  complete  that  business  as  required, 
raises  then  and  there  lor  the  first  time  an  implied  promise  to 
repay  it  without  express  words,  at  the  time  and  place,  when 
and  where  it  was  so  paid — and  where,  in  fact,  all  tiie  evidenofli 
necessary  was  on  the  spot,  and  to  be  had  at  a  very  small 
expense ;  but  which  would  have  been  very  heavy  If  triedh 
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where  the  defendant  reRided,  at  H.  in  cmmty  of  W.    See  cases 
cited  in  Haneman  v.  Smithy  U.  C.  L.  J.  118-9. 

The  reason  of  C.  B.'sbiddinjr  more  than  £95  was  not  entirely 
explained,  except  that  tlic  two  executions  amounted  to  jE2{)*2, 
and  Sheriff  did  not  feci  justided  in  letliuir  lands  ixo  at  only  X95, 
as  there  were  still  other  executions  in  J.  C.'s  hands  without 
renderin*T  execution  on  return  of  jjoods  on  hand.  &c. :  for  which 
reason  this  judorment  was  limited  however  to  XIO,  defendant's 
offer — not  including  the  costs  on  the  Sheriff's  jud-rmcnt  against 
C.  B.,  which  he  could  have  avoided  by  paying  without  suit — 
nor  interest  on  the  £10  offered,  as  it  ma>'  be  fairly  presumed 
that  it  would  have  been  paid  at  the  time  if  accepted. 


SB 
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MONTHLY   REPERTORY. 


COMMON    LAW. 

Q.B.  CoRLAN  V,  Ireland.  Jan,  11. 

Banker  crossed  cheque-^*  Bonajides*^  of  taker  of  crossed 

cJieque. 

The  crossing  of  a  cheque  payable  to  bearer  does  not 
restrain  its  negotiability ;  the  effect  of  it.  is  to  throw  upon 
the  person  who  cashes  it,  the  duty  of  she\ying  that  he  took  it 
6ofia^/!^y  and  gave  consideration  for  it,  but  it  does  not  cast 
upon  him  thb  responsibility  of  enquiring  into  the  title  of  the 
holder. 


Q.B.       Jefferies  v.  South  Western  Railway.    Jan.  14. 

tSwer — Setting  up  ^*jus  tertii"  by  the  defendant,  a  wrong- 
doer y  a^'iinst  the  party  in  possession  at  the  time  of  the 
conversion. 

Where  goods  are  in  the  order  and  disposition  of  a  bankrupt 
at  the  time  of  the  act  of  bankruptcy,  but  after  that  time  come 
into  the  owner's  possession,  the  person  in  possession  may 
maintain  trover  against  another,  converting  the  goods  to  his 
own  use,  relying  upon  a  valid  sale  of  the  goods  to  him,  before 
the  act  of  bankruptcy,  and  such  person  cannot  by  way  of 
defence,  set  up  the  title  of  the  assignees  under  whom  he  does 
not  claim. 


0«P.  Wheeler  V.  ScHiLizi.  Nov.  5. 

Contract— This  quale^^SucJi  as  it  t9." 

The  defendant  agreed  to  sell  to  the  plaintiff  <<  Calcutta 
Linseed."  "tile  quale,"  the  two  last  woras  siguifyinff  "such 
as  it  is."  The  linseed  was  found  to  be  mixed  with  other 
seeds — but  it  appeared  that  "  Calcutta  linseed  "  was  always 
mixed  with  other  seed  to  some  extent.  On  the  trial,  in  an 
action  for  breach  of  warranty  for  not  delivering  "  Calcutta 
linseed,"  the  Judge  asked  the  Jury  if  there  was  such  an 
adulteration  and  admixture  as  to  alter  the  substantive  char- 
acter of  the  article  more  in  truth  than  might  reasonably  have 
been  expected. 

Meid,  no  miBdireotion. 


t>BNTOK  0.  THE  GrEAT  NORTHERN  RaXLWAT  CouPANT. 

Q.B.  Jan.  19. 

Raiiway  Company—  Passenger— TSme  tobies— Contract — 
FcUse  representation— Action. 

A  railway  company  are  bound  except  where  prevented  by 
eome  vis  nu\for,  such  as  a  convulsion  of  nature^  by  the  repre- 
aeajtationa  eontaiued  in  their  time-tables^  and  where  they 
profess  that  a  train  will  ran  at  a  particular  time  from  a  station 


on  their  line  to  a  station  on  another  company's  line,  it  does 

not  relieve  them  'from  liability  in  respect  of  failing  to  carry  a 
passoiiger  the  whole  distance  accordingly,  to  fihow  that  they 
ran  the  train  to  the  limit  of  their  own  line,  and  that  the  deten- 
tion was  entirely  owinaj  to  the  other  company  having  ceased 
to  run  a  train  in  connection  with  it:  they  knowing  at  the 
limo  at  which  the  tables  were  continued  to  be  published  by 
them  that  such  other  tram  had  ceased  running. 


EX.        Broadbent  v.  Ramsbottom  and  akother.  Jan.  12. 

Easement — Flowing  water— Overflow  from  a  pondr— Natural 

channel. 

Water,  the  occasional  overflow  of  a  marsh,  pond,  or  welly 
which,  spreading  over  the  surface  without  flowing  In  any 
channel,  or  by  means  of  subterraneous  coiirsesy  not  traceable, 
is  not  the  subject  of  an  easement. 


Q.B. 


Doel  v.  Shepfaro. 


Jan*  Id. 


Factory  act,  7  4*  8  FVc,  ch.  15.  s.  21 — ^^ Fencing  machinery ^^ 

meaning  of. 

In  an  action  for  an  injury  sustained  by  the  plaintiff  in  con- 
sequence of  the  non-fencing  of  a  cei-tain  shaft,  a  plea  allegioff 
that  the  shaft,  from  its  position,  could  cause  no  danger,  dnd 
therefore  did  not  require  to  be  fenced. 

Held,  no  answer  to  the  declaration,  and  therefore  bad. 


Q.B.  Seedjiam  v.  Baxter.  Jan.  19. 

Attorney— personal  undertaking — Liability. 

After  issue  joined  in  an  action,  an  agreement  was  signed 
by  the  plaintiff's  attornies,  the  defendant's  attornies,  and  the 
defendant,  which,  after  providing  that  the  record  in  the 
action  should  be  withdrawn,  and  that  certain  thmgs  should 
be  done  by  the  defendant  within  a  specified  time,  stipulated 
that,  if  these  things  were  not  so  done  by  him,  his  plea  should 
be  withdrawn  by  his  attornies,  so  as  to  allow  judgment  to  be 
signed  by  the  plaintiffs. 

Held,  that  the  defendant's  attornies,  who  had  sighed  the' 
agreement  without  professing  to  sign  on  his  behalf,  were 
personally  liable  in  respect  of  the  plea  not  having  been 
withdrawn. 


Wall  v.  Lonbon  and  South-Western  Railway  Comfaht. 
EX.  Jan.  22. 

Practice— Costs — Abortive  trial — Jury  disekarged  withcua 

costs. 

The  costs  of  a  writ  of  trial  where  the  jury  are  discharged 
by  the  judge,  without  returning  a  veidict,  being  unable  to 
agree  upon  it,  do  not  follow  the  event. 


•^ 


EX. 


K;ngsford  and  another  v.  Merry.       Jan,  tB. 


Goods-  Saie  of  goods— Fraud— Right  H  rescind  contract^^ 

Property—  Trovtr. 

When  a  vendee  obtains  possession  of  a  chattel  with  an 
intention  by  the  vendor  to  transfer  both  the  property  and  tb0- 
possession,  although  the  vendee  has  made  a  false  and  fraudu« 
lent  representation  in  order  to  effect  a  contract  or  obtain  the 
property,  the  property  in  the  goods  vests  in  the  vendee  nntii 
the  vendor  has  done  some  act  to  disaffirm  the  transaistieo  f 
tod  the  legal  eonseqnence  is,  that  if  before  the  disaffinteno^ 


» 


LAW    JOURNAL, 


fApiux.; 


the  fraudulent  Tendee  has  transferred  over  the  whole  or  part 
oi  the  chattels  to  an  innocent  transt'erree,  the  title  of  such 
tnnsfenee  is  good  against  the  vendor. 

£X  •  Winter  v.  Bartholomcw.  Jan.  24. 

Practioe—lnierpleader  Act—Trespass—  Stayingprocetdings 
in  action  of  trespass  against  SherSg\ 

Where  an  action  of  trespass  is  brought  a<;ainst  the  Sheriff 
for  seizing  under  a  writ  of  execution  the  goods  of  a  third  'party 
in  the  same  house  with  tho  goods  of  the  judgment  debtor, 
and  which  have  afterwards  been  returned  to  the  real  owner, 
it  is  competent  to  the  Court  or  a  Judge  to  stay  oroceedings  in 
the  action  under  the  Interpleader  Act.  (1  &  v,  William  IV, 
chapter  68.) 

AIann  v.  Tus  General  Steam  Navigation  Company. 

EX.  J<^ri,  28. 

Practice^ Damages — Special  damage—Remote — Carrier. 

A  carrier  of  packed  parcels  sent  a  number  of  parcels  in  one 
case  to  a  steam  packet  company  to  be  carried  from  A.  to  B. 
The  delivery  of  the  packet  was  delayed  for  an  u:i reasonable 
time.  An  action  was  brought  by  the  carrier  against  the  com- 
pany to  recover  damages  for  the  delay,  and  it  did  not  appear 
Uiat  the  latter  had  any  notice  of  the  contracts  of  the  package. 

Hdd,  that  the  plaintift  was  not  entitled  to  recover  damages 
in  lespect  to  the  loss  of  customers  who  had  ceased  to  employ 
him  in  conseauence  of  the  delay,  although  claimed  as  special 
damages  by  the  declaration. 

Q.B.  Mare  V.  Charles.  Jan.  30. 

BUI  of  Exchange— Personal  liability  for  other  persons— 
.  Ac^ptance  by  drawer  for  others. 

Where  the  drawer  of  a  Bill  which  on  the  body  of  it  appears 
to  be  for  goods  supplied  to  a  company,  accepts  the  bill  in  his 
oiwn  name,  adding  in  the  acceptance,  the  words  <<  for  the 
company.^' 

Hdd^  that  he  is  nevertheless  personally  liable  on  the  bill  or 
acceptor. 


APPOINTMENTS   TO  OFFIOE,  9te. 


CHANCERY. 


V.C.K. 


Jan.  22. 


Edwards  v.  Martin. 

Foreclosure  before  principal  due. 

Where  default  is  made  in  payment  of  interest  on  a  mortgage 
of  leaseholds,  and  there  is  the  usual  proviso  for  redemption 
on  payment  of  principal  on  a  given  day,  and  of  interest  in 
the  meantime,  afthougn  the  day  for  payment  of  the  principal 
has  not  arrived,  the  mortgagee  may  file  a  bill  to  foreclose  on 
the  authority  of  Burrows  v,  MoUoy  ,2  Jo.  &  Sat. 

OORRE8PONDENCE. 

7b  the  Editors  of  the  Law  Journal. 
Gxrtlbmxn:— 

May  1  take  the  liberty  of  suggesting  to  you  the  expediency 

of  publishing  forms  with  respect  to  Probate  and  Administra- 

tioD>  which  might  very  well  come  after  those  you  are  now  pub- 

liahing.    I  think  they  would  be  acceptable  in  most  counties. 

Your  obedient  servant^ 

Charles  Robinson. 
foa  Saraiai  Feb.  6, 1866. 


pV«  wwid  \it  0fd  to  mown  any  form  that  nay  be  f arnuhed  to  Of,  and 
yM  aalact  ^^oae  wa  eooiidar  beat,  or  prapara  from  them  forma,  ia  our  jodgment, 
iMa.    It  M  Tery  daairabia  that  there  bhonkl  be  unifonnity  fai  all  the  Sur- 
Conrta,  and  wa  wiUinf  ly  aid  m  the  matter.— £9.  L.  J.] 


The  Honoamble  Sir  JOHN  BEVKRLV  ROBINSON,  Baronet,  C..B.  Chief 
Justice  of  Upper  Canada. 

The  Houoarable  AVILLIAM  HUMK  BLAKE,  Chancellor  of  Upper  Canada, 

The  Huuourabie  AVlLXiAM  H.  DRAPER,  C.  B.  Chief  Joatiae  of  the  Comt 
of  ConuDon  Pleas. 


The  Honourable  ARCHIBALD  McLEAN,  Puiaoe  Judge,  Court  of  QaaaB*a 
Bench. 

The  Honourable  JOHN  G.  SPRAGGE,  one  or  the  Vice-Chancellors  of  Upper 
Caiiadaw 

The  Honourable  AVILLIAM  B.  RICHARDS,  Puiane  Judge,  Court  of  Com* 

mon  Pleas. 

The  Honourable  JOHN  H.  HAGARTY,  Puisne  Judge,  Court  of  Common 

Pleas. 

The  Honourable  JAMES  B.  MACAULAY,  late  Chief  Juatiee,  Court  of 

Common  Picas. 

The  Honourable  SAMTJEL  B.  HARRISON,  Judge  of  the  County  Court  of 
the  United  Counties  of  York  and  Peel. 


Vic,  chap.  13. 


[Gazetted  19th  April,  ISCML] 


QUEEN'S  COUNSfiU 

The  Honourable  JAMES  BUCHANAN  MAC AULAY,  late  Chief  Jnatiea  of 
the  Coon  of  Common  Pleas,  to  be  a  Queen's  Counsel  in  u.  C— [Gasetted  ISth 
AprU,  1866.] 

NOTARIES  PUBUC. 

THOMAS  LEVELL  HAMMOND,of  Caledonia.  Gentleman,  and  WILLlABi 
P.  OSBORNE,  of  Simcoe,  Esquire,  Attomey-at-Law,  to  be  Notariea  Publia 
in  U.  C— [Gazetted  29th  March,  1866.] 

CHARLES  MAGRATH,  of  Toronto,  Esquire,  Barrister  and  Attomey-ait 
Law,  and  WILLIAM  MENDELL,  of  Toronto,  Esquire,  Barrister  and  Atlor- 
ney-at*Law,  to  be  Notaries  Public  in  U.  C— {Gasetted  19th  AprU,  1606.] 

ASSOCIATE  CORONERS. 

ANDREW  HICKS,  Elsquire.  to  be  an  Associate  Coroner  for  the  United 
Counties  of  Prescott  and  Russell. 

JAMES  ALLEN,  Esquire,  BLD.,  to  be  an  Aasociate  Coroner  for  thaComty 

of  Simcoe. 

GEORGE  PATTERSON,  Esquire,  to  be  an  Associate  Coroner  for  tha 
County  of  Carlctuu. 

[Gazetted  t9th  April,  1666L] 


THE  DIVISION  COURT  DIRECTORY. 

Intended  to  show  the  number,  limits  and  extent,  of  the  several  Division  Oourta' 
of  Upper  Canada,  with  the  names  and  addresses  of  the  Officera— <;iark  and 
Baiiitt;— of  each  Division  Court,  f 


UNITED  COUNTIES  OF  NORTHUMBERLAND  AND  DURHAM. 

His  HoNOiTS  Geosob  Boswkll,  Judge,  ^ 

FirU  Diffisum  Covrt—Ckrk,  C.  C.  Neville,— Bowmanville  P.O. ;  Sadifi  Ftotar 
Coleman—Bowmanville  P.O. ;  Limtls— The  Towiishipa  of  Darlington 
and  Cartwright. 

Seeetid  Division  Court.— Cktk,  Samuel  Wilmot— Newcastle  P.O.:  Bag^^ 
Orvin  Dean,— Newcastle  P.  O.  j  Limifs— The  Townships  (rf* Clarke  aim 
Man  vers. 

Third  Division  Court— Clerk,  Thos.  T.  Day,->Port  Hope  P.  O.  iBa^^  H..  H. 
Marmion— Port  Hope  P.O. ;  Limits — The  Township  of  Hope  and  Town 
of  Port  Hope. 

Fourth  Division  Court— CUrkyWiWvBjn  Brodie,  Esq.— Milbrook  P.O.  (Township 
of  Cavan):  BaiZtjf,  Robert  Jones— Milbrook  P.O.  (Township  of  Cavan); 
JU'tntts,— The  Townships  of  Cavan  and  South  Monaghan. 

Fifth  Division  Court— Clerk/rhos,  Eyre,  Era.,— CobourgP.O^  £aal(^,  Orvilla 
Dean  and  Almond  Buck,— Ci>b«)urg  P.  O. ;  Xtmtts— The  Townikip  of 
Hamilton  and  the  Town  of  Cobourg. 


Sixth  Division  Court— C^erk.Jwaioa  G.  Rogers,— OraAon  P.  O. ;  BmHif.  John 
Aukland,— GraAon  P.O. ;  Limits— The  Township  of  H«tHirn«»».i  ami 
Alnwick. 

Seventh  Division  Court— Clerks  Qtont  8.  Burritt,— Colbome  P.  O. ;  BaHiffL 
Thoioaa  Fortune,  Colbome  P.  O.,  and  Ira  Hodges,  BrMiton  P.  O. : 
Limiis— The  Township  of  Cramahe  and  pan  of  the  Township  of 

Brighton. 

Eighth  Division  Coun-^Oerk,  Edward  H.  Smith,— SmithfiUd  P.O. :  AiflVt 
John  Wria^t,— Smithiield  P.O. ;  JLiauM— The  Townahip  of  Monay 
and  part  or  tho  Township  of  Brighton. 

Ninth  Divisim  Ooun-Ckrh,  John  Douaflasa,— Percy  P.  O. ;  BuOU^y  Chaflaa 
Jones,— Percy  P.O. ;  Ltmitt— The  Townships  of  Percy  and  Seymour. 

t  VSdt  obaervmtiona  eaus  page  196}  Vol.  I.  on  tha  utility  and  naeasaity  for  thia 
Directory. 
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DIVlSrdN    COURTS. 


OFFICERS  AND   SUITORS. 


Clsrks — Answers  to  gtieries  by. 

J.  L.  puts  several  questions  as  to  his  duties  and 
l^sponsibilities  in  the  payment  over  of  monies,  &c. ; 
the  answers  to  which  may  be  more  conveniently 
thrown  into  the  form  of  observations  on  the  point. 

There  is  a  good  deal  of  difficulty  in  respect  to 
the  payment  over  of  monies  to  the  parties  entitled 
to  the  same :  strictly  speaking,  when  the  amouiit 
of  a  claim  is  paid  into  Court,  the  Clerk  should 
hold  until  the  person  entitled  appears  to  demand 
it)  or  some  one  on  his  behalf  presents  an  authority 
in  writing  to  receive  the  money :  but  if  this  rule 
was  strictly  carried  out,-  it  woudd  be  inconvenient 
in  the  extreme  to  suitors ;  and  yet  we  see  much  diffi- 
culty in  a  Clerk  being  otherwise  properly  protected. 
tn  England  the  practice  is  to  give  what  is  termed  a 
"plaint  note''  when  entering  the  suit,  and  on  the 
after  production  of  this  document,  not  otherwise, 
the  party  is  entitled  to  receive  his  money;  but 
a  new  plaint  note  may  be  obtained  by  order  of  the 
Court,  if  the  old  one  be  lost.  In  our  Division  Courts 
no  charge  could  be  allowed  for  such  a  document, 
and  in  any  case  the  practice  seems  more  adapted 
to  Courts  where  the  suitors  are  not  personally 
known  to  the  Clerk ;  the  reverse  of  which  is  the 
case  in  nearly  every  Division.  All  that  can  be 
done  by  Clerks  is  to  make  the  best  of  the  present 
practice  ;  they  should  however  bear  this  in  mind, 
that  they  must  be  able  to  produce  vouchers,  pro- 
perly a  receipt  in  tbe  Procedure  Book,  for  all 
monies  paid  out.  We  shall  notice  a  few  of  the 
common  methods  of  transacting  business,  offering 
thereon  such  observations  as  occur  to  us.  In  the 
case  of  Stove  and  Fanning-Mill  Pedlars,  &c.,  their 
accounts  and  notes  are  usually  put  in  by  some  per- 
son professing  to  be  an  agent  ior  the  plaintiff:  well^ 
these  demands  sued  upon  and  the  money  made,  to 
whom  should  it  be  paid  ?  The  Clerk  would  cer- 
tainly be  guilty  of  Idches^  and  render  himself  per- 
sonally liable  for  the  amount  in  case  the  plaintiff 
did  not  receive  the  money,  if  he  paid  to  any  one 
but  the  plaintiff's  agent.  An  order  in  writing, 
signed  i>y  the  plaintiff,  may  therefore  in  all  cases 
be  reasonably  required  by  a  Clerk  before  he  pays 
over  monies  ;  doubtless  payment  to  the  person  who 
originally  left  demands  would  be  held  to  be  suffi- 
cient, but  it  may  not  be  possible  for  the  Clerk  in 
all  cases  to  prove  the  identity  of  the  person,  par- 
ticularly if  there  be  collusion  with  intent  to  defraud. 
Tbe  method  we  would  recommend  in  such  cases 
would  be  to  require  the  professed  agent  to  make 
out  a  list  of  the  claims  given  in,  to  sign  it  and  leave 
with  the  Clerk ;  afterwards  when  the  money  is  paid 
IS 


out  to  obtain  the  agent's  signature  to  the  usual 
receipt  in  the  Procedure  Books ;  there  would  then 
be  at  least  something  to  show  towards  proving 
identity.  Another  method  taken  by  some  Clerks  is 
to  give  a  receipt  requiring  it  to  be  produced  when 
a  subsequent  application  is  made,  and  before  the 
money  is  paid  out ;  but  it  is  very  doubtful  if  the 
Clerk  would  be  justified  in  holding  the  money 
until  his  receipt  was  produced,  and  in  any  c&se 
that  piactice  is  attended  with  much  inconvenience. 

Parties  sometimes  leave  notes,  directing  them  to 
be  sued  in  the  name  of  a  third  person ;  in  such 
cases  it  will  be  always  prudent  to  ask  the  party  to 
make  out  a  memorandum  in  writing  of  the  direc- 
tion, and  sign  it ;  or  if  the  party  declines  doing 
this,  the  Clerk  can  inform  him  the  demand  cannot 
afterwards  be  paid  to  him  when  collected  without 
a  written  order  from  the  plaintiff. 

It  is  usual  when  any  clerk  in  the  dmployment  of 
a  merchant  or  dealer,  who  is  accustomed  to  trans* 
act  his  business,  calls  for  money,  for  the  Clerk  of 
the  Court  to  pay  it  over  when  he  is  personally  cog- 
nizant of  the  fact  of  such  employment,  and  no  doubt 
it  would  be  held  a  good  payment ;  but  to  avoid 
after  question,  particularly  where  there  is  a  large 
business  from  plaintiffs  who  employ  a  number  of 
Clerks,  it  will  be  well  to  obtain  general  directions 
in  writing  from  the  plaintiff,  specifying  the  differ- 
ent persons  in  his  employment  to  whom  monies 
may  be  paid :  it  is  the  common  practice  also  to 
pay  monies  to  any  Attorney-at-Law  who  represents 
himself  as  having  authority  from  the  plaintiff  to 
receive  it,  and  this  without  requiring  a  written  order 
to  be  produced.  As  a  general  rule  it  seems  safe 
to  pay  utider  such  circumstances ;  but  the  order 
may  be  called  for  if  the  Clerk  thinks  it  necessary 
to  his  safety. 

In  case  of  the  death  of  a  party  having  money 
in  Court,  the  Clerk  should  pay  only  to  the  executor 
or  administrator  wlio  has  proved  the  deceased 
person's  will,  or  taken  out  letters  of  administration 
to  his  estate  ;  and  the  Clerk  may  require  the  letters 
Probate  or  letters  of  administration  to  be  produced, 
if  not  otherwise  satisfied  that  the  party  is  entitled 
to  act  in  the  character  he  assumes.  If  the  amount 
is  small  and  the  property  left  is  so  trifling  as  not 
to  bear  the  expense  of  Probate  or  administration, 
the  Judge  would  probably  on  application  of  the 
party  best  entitled,  make  an  order  to  pay  over  the 
money  in  Court  without  the  expense  of  adminis- 
tering, &c.  It  may  happen  that  a  Clerk  pays  money 
on  a  forged  order;  and  on  this  point  we  are  par- 
ticularly questioned  as  to  how  the  Clerk  is  to  be 
satisfied  of  the  forgery :  our  reply  is  that  the  Clerk 
can  only  know  that  the  order  is  a  forged  one  by 
the  prosecution  and  conviction  of  the  alleged  offen- 
der, and  we  are  certain  that  no  Judge  would  make 
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a  summary  order  on  a  Clerk  to  pay  money  a  second 
time  without  such  conviction  being  shown. 

On  the  whole,  Clerks  have  a  difficult  and  very 
responsible  duty  in  the  particular  referred  to,  and 
require  the  exercise  of  no  Utile  caution  and  judg- 
ment so  to  act  that  the  public  may  not  suffer  incon- 
venience, and  that  they  at  the  same  time  may  be 
kept  safe.  We  would  be  glad  to  hear  from  Clerks 
having  large  business  what  their  practice  is. 

J.  C. — I  wish  to  know  if  I,  as  Clerk,  can  sue  a  party  owinir 
rae,  in  my  own  Division,  or  if  I  must  sue  in  an  adjoining 
Division? — The  words  of  the  Statute  are  "may."  It  will 
cost  the  defendant  much  more  if  I  am  compelled  to  sue  him 
iu  another  Division. 

We  think  that  under  the  Statute  neither  Clerk 
nor  Bailiff  can  sue  or  be  sued  in  the  Division  for 
which  they  act,  but  mvst  sue  and  be  sued  in  an 
adjoining  Division.  Such,  in  our  opinion,  is  the 
true  construction  of  the  clause,  and  it  has  been  so 
held  by  several  of  the  Judges. 

G.  McC — An  interested  party  wishes  me  to  sue  out  inter- 
pleader summonses,  but  I  have  declined  to  do  so,  as  I  believe 
It  is  the  Bail  id'  who  must  give  me  the  order  to  do  it.  Am  I 
right  ? — please  say. 

You  are  right  in  declining  to  act;  the  Interpleader 
proceeding  is  designed  for  the  protection  of  the 
officers  of  the  Court,  and  summonses  are  to  be  sued 
out  "  on  the  application  of  the  officer  charged  wit  A 
the  execution  of  the  process*'' :  if  the  party  applying 
to  you  be  the  claimant  or  judgment  creditor,  he 
does  not  answer  that  description. 

A  County  Clkrk. — A  person  enters  an  account  with  me, 
consisting  wholly  of  a  grog  bill ;  I  wish  lo  know  if  it  will  be 
legal  in  me  if  I  refuse  to  sue  it  ?  I  have  told  him  he  can't 
collect  it^  but  he  insists. 

You  have  no  right  to  assume  the  office  of  Judge 
and  determine  on  the  parties'  rights.  You  must 
enter  the  account  on  payment  of  the  usual  fees,  but 
the  plaintiff  will  gain  nothing  by  the  suit.  Yet  if 
he  chooses  to  -spend  money  after  being  informed 
that  the  demand  is  not  recoverable,  he  has  a  right 
to  please  himself;  it  is  not  for  you  to  dictate  to 
him. 

W. — I  have  reason  to  believe  that  one  ot  the  BailifTs  of  the 
Court  makes  a  practice  of  adding  mileage  beyond  the  actual 
distance  from  the  Clerk's  office,  and  many  people  have  cora- 

ylained  to  me  of  it ;  I  tell  them  they  must  complain  to  the 
udge,  lor  I  have  to  go  by  the  Bailiff's  affidavit.  I  wish  to 
do  my  duty,  and  if  there  is  anything  else  I  should  do,  would 
be  pleasecl  to  hear  of  it  from  you. 

If  only  a  case  or  two  of  the  kind  appeared,  it 
would  be  as  well  to  leave  those  who  feel  aggrieved 
to  appeal  to  the  Judge  ;  but  if  you  know  that  the 
Bailiff  makes  a  regular  habit  of  overcharging,  you 
should  take  a  note  of  the  cases,  and  report  the  matter 
to  the  Judge,  who  would  probably  cross-examine 
the  Bailiff  in  open  Court,  A  Bailiff  guilty  of  extor- 
tion would  be  dismissed. 


Bailiffs — Answers  to  queries  by. 

T.  S.  P. — A  Bailiff  had  a  few  cases  in  which  the  parties 
asked  him  particularly  to  act  as  their  agent  in  some  suits  in 
his  own  Court ;  one  of  the  cases  was  called  on  and  the  Bailiff 
was  about  to  examine  one  of  defendant's  witnesses,  when  the 
Judge  stopped  him  and  said  he  could  allow  no  Bailiff  to  prac- 
tice as  Attorney  in  the  Court.  The  Bailiff  did  not  want  to 
act  as  attorney,  but  as  agent,  and  the  act  gives  a  man  a  right 
to  send  an  agent ;  other  Judges  allow  it.  Can  you  say  some- 
thing in  the  case  ?    You  advocate,  I  know,  a  practice  uniform. 

You  are  altogether  wrong;  the  Bailiff  of  a  Court 
cannot  properly  be  allowed  to  act  as  Agent  for  the 
parties,  and  if  no  other  reason  existed  there  would 
be  this  objection,  that  he  cannot  properly  attend  to 
the  business  of  the  Court  and  that  of  his  principal 
at  the  same  time.  But  there  are  other  objections ; 
the  practice  would  inevitably  lead  to  fraud  and 
favoritism;  and  the  case  referred  to  was  very  pro- 
perly checked  by  the  Judge.  We  know  of  no 
County  in  which  the  practice  of  Bailiffs  acting  in 
Court  as  Agent  or  Advocate  on  behalf  of  Suitors  is 
sanctioned  by  the  Judge.  We  have  placed  the 
above  qucere  under  this  as  the  appropriate  head^ 
though  coming  from  a  party  who  is  not  a  Bailiff. 


SUITORS* 

Adjournment  of  Hearing. 

If  either  the  plaintiff  or  the  defendant  is  unable 
to  proceed  safely  to  trial  for  the  want  of  a  material 
witness  or  on  other  grounds,  he  should  apply,  when 
the  cause  is  called  on,  for  an  adjournment  to  the 
next  Court,  and  if  reasonable  grounds  to  the  satis- 
faction of  the  Judge  are  shewn,  the  cause  will  be 
adjourned  on  such  terms  as  may  be  fair  under  the 
circumstances. 

It  is  necessary  to  consider  what  are  reasonable 
grounds :  If  the  party  requiring  a  witness  sues  out 
a  sub)X£na,  and  makes  proper  and  timely  efforts 
to  serve  such  witness  and  cannot  find  him ; — if  the 
required  witness  be  unable  to  attend  by  reason  of 
sickness  or  unavoidable  absence,  or  from  some 
unexplained  cause  is  not  in  attendance,  although 
regularly  subpoenaed  and  his  fees  paid — or  if  the 
party  to  a  suit  is  himself  unable  to  attend  from 
some  unavoidable  cause  ; — any  of  the  foregoing,  if 
proved  to  the  satisfaction  of  the  Judge,  would  be 
reasonable  grounds  upon  which  to  ask  for  an  ad- 
journment :  but  if  a  party  needing  a  witness  does 
not  take  the  precaution  to  summon  him  a  reasonable 
lime  before  the  Court,  or  is  otherwise  grossly  neg- 
ligent in  preparing  himself  for  trial,  he  has  no 
reason  to  complain  if  an  adjournment  be  refused. 
The  terms  of  an  adjournment  vary  according  to  the 
circumstances  of  each  case  ;  if  the  party  asking  it 
is  not  ready,  owing  to  his  own  negligence,  the 
adjournment  will  be  on  payment  '^  of  the  costs  of 
the  day" :  t.e.,  the  court  costs  of  hearing  and  ad- 
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joumment,  and  the  expenses  of  the  opposite  party, 
for  self  and  witnesses ;  and  unless  such  costs  are 

!)aid  at  once  the  case  will  not  be  adjourned.  If 
irom  accident  or  otherwise,  without  fault  of  the 
party  applying,  he  is  not  ready,  the  case  is  not  unu- 
sually adjourned,  "  the  costs  to  abide  the  event  of 
the  suit," — ^that  is,  the  costs  of  the  adjournment  are 
added  to  the  other  costs,  and  the  loosing  party  pays 
all  in  the  end.  If  a  defendant  has  in  ignorance  or 
from  accident  failed  to  give  notice  of  a  set-off,  or  of 
a  defence  of  which  the  law  requires  a  notice  to  be 
given,  he  can  in  general  obtain  an  adjournment 
subject  to  the  terms  already  mentioned.  The  main 
thing  is  to  show  the  Judge  that  the  adjourn ment  is 
riot  asked  as  a  put-off  merely. 

Both  the  plaintiff*  and  defendant  should  take  care  to 
have  some  one  ready  in  Court,  if  themselves  unable  to 
attend,  when  the  cause  is  called  on,  prepared  with 
proofs  if  demanded,  of  the  tmth  of  the  facts  on  which 
an  adjournment  is  applied  for ;  for  if  the  opposite  party 
should  declare  the  alleged  facts  untrue,  the  Judge  would 
require  proof  in  support;  the  proof  may  be  by  affi- 
davit prepared  beforehand,  or  by  any  person  who  is  in 
Court  ready  to  testify.  In  case  the  ground  be  illness 
of  the  party  or  his  witnesses,  a  medical  certificate  of 
the  fact  is  usually  deemed  sufficient  in  those  Courts  we 
are  acquainted  with.  In  any  case  in  which  the  party 
is  unable  to  bring  satisfactory  proof  entitling  him  to  an 
adjournment,  and  judgment  is  given  against  himyghe 
will  be  able  afterwards,  on  making  out  good  grounas, 
to  obtain  a  new  trial  in  Uic  case.  Hereafter  we  shall 
have  occasion  to  speak  more  particularly  in  relation  to 
the  application  for  a  n^w  trial. 
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SKETCHES  BY  A  J.  P. 

(Continued  from  page  63.) 


OF  COMPELLING  THE  ATTENDANCE  OF  WITNESSES. 

The  forms  following  are  from  the  Act  16  Vict., 
chapter  178 : — 

Summons  to  a  Witneui, 


I 


Province  or  Canada, 
{County  or  United  Counties^  or 
a§  the  case  may  be)  of 

To  £.  F.  of ,  in  the  said  {County  or  United  Counties, 

or  cuthe  ca^e  may  be)  of : 

Whereas  infomiation  was  laid  (or  complaint  was  made) 

before ,  (one)  of  Her  Majesty's  Juslioes  of  the  Peace 

in  and  for  the  said  (County  or  United  CountieSj  or  as  the  case 

may  be)  of ,  for  that  (4«.j  as  in  the  Summons)  atd  it 

hath  been  made  to  appear  to  me  upon  (oath)  that  you  are 
likely  to  sive  material  evidence  on  behalf  of  the  (Prosecutor 
or  Complainant,  or  De/endant)  in  this  behalf;   These  are 

therefore  to  require  you  to  be  and  appear  on » at 

o'clock  in  the  {fore)  noon,  at ,  before  me  or  such  Jus- 

tiees  of  the  Peace  for  the  said  (County  or  United  Counties,  or 


as  the  case  may  be)  as  may  then  be  there,  to  testify  what  you 
shall  know  concerning  the  matter  of  the  said  information  (or 
complaint.) 

Given  under  my  Hand  and  Seal,  this day  of  f 

in  the  year  of  our  Lord ,  at ,  in  the  (County,  or 


as  the  case  may  be)  aforesaid. 


J.  S.     [L.t.] 


Warrant  where  a  Witness  has  not  obeyed  a  Summxms. 

Province  of  Canada, 
{County  or  United  Counties,  or 
as  the  ca^e  may  be)  of 

To  all  or  any  of  tho  Constables  and  other  Peace  Officers 
in  the  said  (County  or  United  Counties,  or  as  the  case  may 
be)  of : 

Whereas  information  was  laid  (or  complaint  was  made) 

before ,  (one)  of  Her  Majesty's  Justices  of  the  Peace, 

in  and  for  the  said  (County  or  United  Counties,  or  as  the 
case  may  be)  of  — — ,  for  that  X4^*>  as  in  the  Summons) 
and  it  having  been  made  to  appear  to  (me)  upon  oath,  that 

E.  F.,  of ,  in  the  said  {County  or  United  Counties,  or  as 

the  case  may  be)  (laborer)  was  Hkelv  to  give  material  eri- 
dence  on  behalf  of  the  (prosecutor)  (I)  did  duly  issue  (my) 
Summons  to  the  said  K.  F.,  requiring  him  to  he  and  appear 

on ,  at o'clock  in  the  (fire)  noon  of  the  same 

day,  at ,  before  me  or  such  Justice  or  Justices  of  the 

Peace  for  the  said  (County  or  United  Counties,  or  a^  the  case 
may  be)  as  mi^ht  then  be  there,  to  testify  what  he  should 
know  concernmg  the  said  A.  B.,  or  the  matter  of  the  said 
information  (or  complaint) :  And  whereas  proof  hath  this  day 
been  made  before  me,  upon  oath,  of  such  Summons  bavins 
been  duly  served  upon  the  said  £.  F. ;  and  whereas  the  saia 
£.  F.  hatli  neglected  to  appear  at  the  timo  and  place  appointed 
by  the  said  Summons,  and  no  just  excuse  hath  been  offered 
for  such  neglect ;   These  are  therefore  to  command  you  to 

take  the  said  £.  F.,  and  to  bring  and  have  him  on ,  at 

o'clock  in  the noon,  at ,  beiore  me  or  such 

Justice  or  Justices  of  the  Peace  fur  the  said  (County  or  United 
Counties,  or  as  the  case  may  be)  as  may  then  be  there  to 
testify  wliat  he  shall  know  concerning  the  said  informatioa 
(or  complaint.) 


Given  under  my  Hand  and  Seal,  this 

in  the  year  of  our  Lord ,  at  — ■ 

as  the  case  may  be)  aforesaid. 


day  of 


>  in  the  (County,  ot 


J.  S.    {h,%.\ 


Warrant  for  a  Witness  in  the  first  instance. 


\ 


Province  of  Canad*a, 
(County  or  United  Counties,  or 
CLs  the  case  may  be)  of 

To  all  or  any  of  the  Constables,  or  other  Peace  Ofiicers  in 
the  said  (County  or  United  Counties,  or  as  the  case  may^ 
be)  of : 

Whereas  information  was  laiiT  (or  complaint  was  made 
before  the  undersigned  (one)  of  Her  Majesty's  Justices  of  the 
Peace  in  and  lor  the  said  (County  or  united  Counties,  or  a§ 

the  case  miybe)  of ,  for  thai  (^c,  as  in  the  Summons) 

and  it  being  made  to  appear  before  me  upon  oath  that  £.  F., 

of ,  (labortr)  is  likely  to  give  material  evidence  on 

behalf  of  the  (prosecutor)  in  tliis  matter,  and  it  is  probable 
that  the  said  £.  F.  will  not  attend  to  give  evidence  without 
being  compelled  so  to  do ;  These  are  therefore  to  command 

you  to  bring  and  have  the  said  £.  F.  before  me,  on ,  at 

o'clock  in  the  {fore)  noon,  at ,  or  before  me  or 

such  other  Justice  or  Justices  of  the  Peace  for  the  said 
(County  or  United  Counties,  or  as  the  ccue  may  be)  as  may 
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Iben  be  there,  to  testily  what  he  shall  know  concerning  the 
matter  of  the  said  information  {or  complaint.) 

Given  under  my  Hand  and  Seal,  this day  of , 

in  the  year  of  our  Lord ,  at ,  in  the  (Cownfy,  or 


u$  the  case  nwy  be)  aforesaid. 


J.  S.      [L.S.] 


COURTS    OF    PETTY    SESSIONS. 

Before  entering  upon  the  details  of  proceedings 
before  Justices  acting  judicially,  it  will  be  proper 
to  notice  the  constitution  and  management  of  the 
Courts,  which  should  properly  be  held  by  Magis- 
trates for  the  trial  and  determination  of  cases  of 
summary  conviction. 

Courts  of  Petty  Sessions  are  formed  in  England 
by  the  periodical  or  occasional  meetings  of  Justices 
of  the  Peace  acting  within  certain  Divisions  or 
Districts,  into  which  every  County  is  divided ;  but 
there,  as  well  as  in  Upper  Canada,  a  Petty  Session 
mdy  be  held  by  ani/  two  Justices  on  their  private 
arrangement. 

The  Counties  in  Upper  Canada  have  not  hitherto 
been  so  divided  either  by  arrangement  between  the 
Magistrates,  or  by  order  of  Sessions,  although  it 
would  certainly  be  desirable  that  cases  arising  in 
each  locality  should  be  decided  before  Magistrates 
acquainted  with  parties,  and  therefore  better  able 
to  form  an  opinion  of  the  real  merits  of  the  case, 
rather  than  by  Magistrates  from  a  distance. 

An  incorporated  Village,  a  Township,  or  a  part 
thereof,  might  be  made  to  constitute  a  Division  for 
the  purposes  referred  to,  and  the  Magistrates  resid- 
ing within  it  could  appoint  some  convenient  place 
and  meet  ^t  stated  inteivals,  say  once  or  twice  a 
month,  or  in  more  populous  Divisions,  weekly,  to 
hold  the  Petty  Sessions  for  the  Division.  Magis- 
trates have,  no  doubt,  power  to  hear  many  cases 
singly  even  at  their  own  private  residences,  but  it 
is  more  advisable  that  all  their  judicial  business 
should  be  transacted  in  concert  with  each  other,  in 
^  public  place  and  at  regular  intervals.  This  will 
be  sufficiently  obvious  itom  the  following  consid- 
erations, 

There  are  many  casess  in  which  it  is  not  com- 
petent for  a  single  Magistrate  to  convict;  and 
while  an  appeal  lies  from  the  judgment  of  one  Jus- 
tice, where  tuH)  or  iQore  qoncur,  the  judgment,  in 
several  cases,  is  conclusive.  Should  any  difficult 
question  arise,  there  is  a  great  advantage  in  bring- 
ing the  united  knowledge  and  experience  of  a 
Bench  of  Magistrates  to  c^id  in  its  solution ;  but 
above  all  there  is  this  strong  argument  to  favor  the 
establishment  of  Petty  Sessions:  even  a  single 
Justice  sitting  for  the  trial  of  causes  is,  as  it  were, 
H  Court-of  Justice  for  such  purpose ;  and  Magis- 
trates, whenever  acting  in  a  case  of  summary  con- 
Yiction,  exercising   judicial   authority,  determine 


both  the  law  and  facts.  Now,  one  of  the  essential 
qualities  of  a  Court  of  Justice  is,  that  its  proceed- 
ings should  be  public ;  and  just  and  satisfactory 
administration  is  best  secured  by  publicity,  and  by 
it  the  moral  effects  of  a  firm  and  just  administration 
of  the  law  are  best  promoted.  Nor  is  it  a  small 
matter  that  a  Court  should  be  so  constituted  as  to 
present  the  form  and  attributes  of  a  legal  tribunal. 
An  open  trial  and  judgment  before  a  Bench  of 
Magistrates  will  always  carry  more  weight  than  a 
sitting  by  a  single  Justice,  or  by  several  Justices  in 
a  private  dwelling,  and  at  uncertain  periods. 

Nor  is  it  by  merely  meeting  in  a  place  capable 
of  containing  many  hearers  that  publicity  spoken 
of  is  obtained — it  is  by  regular  known,  periodical 
sittings,  to  which  the  public  will  resort,  a  Court  of 
Petty  Sessions. 

^  It  is  submitted  that  the  judicial  business  oi  Mag- 
istrates should  not  be  transacted  singly  nor  at  their 
private  residences,  but  in  a  Town  Hall,  School- 
house,  or  other  public  place  [1]  at  regular  known 
periods,  and  that  all  process  issued  by  Magistrates 
in  the  surrounding  neighborhood,  except  in  cases 
requiring  immediate  action,  should  be  made  return- 
able at  the  day  and  place  appointed  for  holdinje  the 
Court  of  Petty  Sessions.  An  arrangement  of  this 
kind  could  be  made  in  most  localities,  and  would 
teof]  to  dispatch  in  business,  as  well  as  greatly 
convenience  both  Magistrates  and  parties. 

We  now  proceed  to  suggest  how  such  a  Court 
should  be  commenced  and  managed.  The  Court 
of  Quarter  Sessions  having  formed  a  Coimty  into 
Divisions,  or  the  Magistrates  of  a  locality  havine 
themselves  arranged  a  Division,  should  meet  and 
settle  on  the  place  and  times  of  meeting,  and  if 
possible  procure  a  competent  person  to  act  as 
Clerk — ^the  general  power  of  Metgistrates  to  ap« 
point  a  Clerk  is,  it  may  be  here  noticed,  distinctly 
recognized  by  the  14  and  16  Vic,  ch.  ]  19,  sec.  £ — 
whose  duty  it  would  be  to  keep  a  record  of  the 
proceedings  of  the  Court,  to  take  down  evidence  in 
the  presence  of  the  Magistrates  and  prepare  neces- 
sary forms, — or  this  duty  might  be  undertaken  by 
one  of  the  Magistrates.  A  chairman  also  should 
be  chosen  to  preside  at  each  Court.  On  the  day 
appointed  for  any  sittings,  two  or  more  Magistrates 
having  taken  their  seats,  the  Court  might  be  opened 
by  the  Constable  in  attendance,  with  a  proclama- 
tion to  the  following  effect  :— 

''Hear  ye.  Hear  ye  I  All  manner  of  jpersons  who  have 
an3rthing  to  do  before  this  Court  of  Petty  Sessions,  draw  near 
and  you  shall  be  heard.— Gon  Savx  thc  Quxen.'' 

[1]  It  is  very  much  to  be  regretted  that  Bla^iacmtee  m  1110117  iMtancei  hold 
their  Covu  in  a  room  in  a  T^Tero :  tfaie  practice  ie  Tery  olgectioaable.  Ilia 
reinarlu  in  the  Blarch  number  of  the  Law  JoitnuJ  in  respect  to  Division  ar« 
eqully  applicable  to  MTagistrates  Courts. 

The  parties  are  oAen  unavoidably  delayed  Ibr  hoof*  befora  their  matten  are 
disposed  of,  and  are  uatuxally  tempted  to  the  bar>room,  and  not  unfrequently 
leave  it  in  a  state  of  intoxication.  We  quite  agree  that  it  would  be  better  (a 
hold  Court  in  a  barp  than  041  the  conlipes  of  a  b«r*room. 
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The  several  cases  for  trial,  having  been  previously 
set  down  on  a  list,  might  then  come  on  in  order, 
the  parties  and  their  witnesses  being  called  by  the 
Bailiff,  and  the  farther  business  proceeded  with 
after  the  usual  manner  of  Courts.  Further  particu- 
lars respecting  the  mode  of  conducting  trials  will 
come  more  appropriately  hereafter.  In  every  Court 
of  Petty  Sessions  there  should  be  a  minute-book 
kept  by  the  Clerk  or  Chairman,  showing  the  time 
and  place  of  each  meeting,  the  names  of  the  Mag- 
istrates present,  and  the  proceeding  had  before 
them, — ^the  minutes  of  each  sittings  to  be  signed 
by  the  Magistrates  present,  so  as  to  form  a  properly 
authenticated  Record  for  future  reference. 

In  the  Court  of  Petty  Sessions,  and  indeed  on 
all  occasions  when  exercising  judicial  authority, 
Magistrates  must  sit  in  open  Courts  to  which  every 
one  may  have  admittance  to  a  reasonable  extent, 
so  long  as  they  behave  themselves  orderly  and  with 

Eropriety.  And  a  Magistrate,  if  he  hears  a  case  in 
is  private  residence,  makes  it  for  the  occasion  a 
Court  of  Justice,  and  must  accordingly  throw  open 
his  doors  to  the  public.  [2]  The  16  Vic,  ch.  178, 
sec.  12,  has  this  express  enactment  on  the  subject, 
viz :  the  room  or  place  in  which  the  Justice  or  Jus- 
tices shall  sit  to  try  any  complaint  or  information 
(in  a  case  of  summary  conviction)  "  shall  be  deemed 
an  open  and  public  Court,  to  which  the  puttie 
generally  may  have  access  so  far  as  the  same  can 
conveniently  contain  them^" 

Having  now  shown  something  of  the  Constitution 
and  Management  of  the  Court  of  Petty  Sessions,  it 
is  proposea  in  the  next  place  to  consider  in  detail 
the  proceedings  at  the  hearing  and  trial  of  cases 
before  Magistrates. 


MANUAL,   ON    THE  OFFICE   AND   DUTIES   OF 
BAILIFFS   IN   THE   DIVISION    COURT. 


{For  the  Law  Journal, — By  V.) 
coirriNusD  from  page  66. 


DUTIB8  OF  BAILIFFS   GENERALLY. 

The  duties  of  Bailiffs  generally  are  set  down  in 
the  ISth  seo.  of  the  D.  C.  Act  in  the  words  follow- 
ing: "The  Bailiffs  of  the  Court  shall  serve  all 
"  summonses  and  execute  all  such  warrants,  pre- 
"  cepts  and  writs ;  and  each  of  such  Bailiffs  shall 
"  also  exercise  the  power  and  authority  of  a  Con- 
*'  stable  and  Peace  Officer  during  the  actual  holding 
"  of  the  Division,"  and  by  the  29th  sec.  of  the  D.  C. 
Extension  Act  and  the  2nd  sec.  of  the  18th  Vic, 


[3]  Ikabney  v.  Cooper,  10  B.  k  C.  340. 


chap.  125,  they  are  authorized  to  serve  summonses 
and  other  process,  whether  issued  in  the  County  in 
which  they  act,  or  from  a  Division  Court  in  any 
other  County  in  Upper  Canada.  It  will  be  neces- 
sary hereafter  to  allude  more  in  detail  to  the  duties 
of  Bailiffs  by  Statute  and  Common  Law ;  at  this 
place  we  need  only  add  that  the  officer  does  not 
appear  to  have  the  right  of  appointing  a  deputy  to 
perform  any  part  of  his  duties ;  in  the  case  of  pro- 
cess directed  to  him  by  name,  he  has  clearly  no 
right  to  make  a  deputy  to  execute  it,  and  even 
where  process  is  directed  to  the  party,  the  whole 
tenor  of  the  Statutes  goes  to  show  that  the  Legis- 
lature contemplated  service  by  the  Bailiff  him- 
self, and  looliing  at  the  Rules  it  would  appear 
that  the  Commission  so  construed  the  law. — 
Further,  the  office  is  one  of  considerable  trust—-* 
(due  service  lying  at  the  very  foundation  of  the 
Judge's  jurisdiction)  it  is  held  during  pleasure; 
and  as  it  must  be  presumed  that  the  Judge,  in 
appointing,  trusted  the  Bailiff,  and  him  alone,  not- 
witlistanding  the  office  is  a  ministerial  one,  no 
such  right  would  arise  at  conunon  law.[l]  It  is 
not  usual  however  for  the  Judge  to  appoint  or  sanc- 
tion the  appointment  of  some  proper  person  to 
effect  service  of  process  in  cases  of  emergency ; 
but  then  the  person  so  appointed  is  for  the  occasion 
and  purposes  named  a  Bailiff  of  the  Court. 


DUTIES  OF  BAILIFFS  PRETIOUS  TO  THE  iMTTIirOS. 

In  respect  to  service  of  Process. — ^Bailiffs  should 
so  regulate  their  proceedings  that  at  proper  inter- 
vals they  may  attend  at  the  Clerk's  Office  to  receive 
Summonses  intended  for  service.  Clerks  should 
assist  Bailiffs  of  their  Courts  in  seeing  that  the 
originals  and  the  copies  of  summonses  and  claims 
correspond :  the  original  summonses  properly 
remain  in  the  office,  the  Bailiff  takes  the  copies 
with  him. 

Every  care  should  be  given  to  ascertain  where 
the  several  defendants  live,  and  if  there  be  more 
than  one  person  of  the  same  name  in  the  locality, 
which  person  the  summons  is  intended'for ;  this 


nbl< 


.]  It  is  not  intended  to  convey  the  idea  that  senriee  by  a  Bailiff  ]b  indiq)en- 
.^e :  by  whonuoerer  proeeea  is  deliyered  to  a  defendant,  the  Judge  in  his 
discretion  may  hold  it  to  Se  good  service}  the  otyeet  being  to  brow  the  somiaoiia 
to  the  notice  of  the  defendant ;  but  fai  the  text  we  ipeak  o^  the  Bailifls  r^kt  to 
appoint  a  deputy  which  is  the  principle  to  which  we  f^tcX. 

As  to  service  simply,  the  queation  of  what  is  due  proof  rests  absolutely  and 
entirely  in  the  discrauoa  of  the  iiidge.<^Daecrs  v.  Iraftaw,  19  Jnr.  854.) 
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infonnation  is  usually  given  by  plaintiffs  to  the 
Clerk  or  is  noted  in  the  claim  handed  in  for  suit, 
and  before  the  papers  are  taken  from  office,  should 
be  obtained.  In  Courts  where  the  business  is 
large,  it  will  be  absolutely  necessary  for  the 
Bailiffs  to  make  out  a  list  of  the  summonses 
received,  with  columns  for  date  and  mode  of  ser- 
vice :  it  would  otherwise  be  impossible  to  work  to 
advantage,  or  to  make  proper  returns  to  the  Clerk. 

The  service  of  summons  is  made  either  by  deliv- 
ering a  copy  thereof  personally  to  the  defendant,  or 
by  delivering  such  copy  to  an  inmate  of  the  dwell- 
ing-house or  place  of  business.  In  actions  against 
absconding  debtors  after  a  Warrant  of  Attachment 
has  been  sued  out,  the  copy  of  summons  may  be 
served  either  personally  or  by  leaving  a -copy  at  the 
defendant's  last  place  of  abode  :  and  such  service 
of  summons  must  be  made  ten  days  at  least  before 
the  day  when  the  same  is  returnable ;  in  computing 
this  ten  days,  neither  the  day  of  service  nor  the 
day  of  holding  the  Court  is  to  be  counted,  (see  the 
24th  sec.  of  the  D.  C.  Act  and  Rule  22) ;  there  is 
an  exception  however  in  case  of  summonses  under 
the  91st  sec.  of  the  D.  C.  Act,  "Judgment  sum 
mons,"  as  they  are  called ;  in  process  of  this  des- 
cription, service  at  any  time  before  the  day  appointed 
for  the  appearance  of  the  party  is  a  good  service  if 
it  be  proved  to  the  satisfaction  of  the  Judge  that 
such  party  was  about  to  remove  out  of  the 
jurisdiction  of  the  Court  (Rule  23).  We  would 
proceed  now  to  note  the  mode  of  service  more 
particularly. 

Personal  service  of  Summons. — In  all  places  where 
the  plaintiiPs  claim  for  debt  or  damages  is  more 
than  forty  shillings,  the  24lh  sec.  of  the  D.  C.  Act 
provides  that  the  service  on  the  defendant  must  be 
personal;  what  would  amount  in  law  to  a  personal 
service  is  a  question  for  the  Judge  to  determine, 
but  it  is  not  absolutely  necessary  to  put  the  copy  of 
summons  into  the  actual  corporal  possession  of  the 
defendant,  for  whether  a  Bailiff  touches  him  or  puts 
it  into  his  hand  is  immaterial  for  the  purpose  of 
personal  service  :  it  is  sufficient  if  the  officer  sees 
the  defendant  or  speaks  with  him,  and  draws  his 
attention  to  the  summons  and  leaves  the  copy  for 
him,  {Phillips  v.  Ensell^  2  Dowl.  684) ;  and  as  by 
sec.  10  of  the  D.  C.  Extension  Act  the  Judge  is 
empowered  to  adopt  and  apply  the  general  princi-  j 


pies  of  practice  in  the  Superior  Courts  to  actions 
and  proceedings  in  the  Division  Courts,  the  follow-* 
jng  cases  will  shew  the  circumstances  under  which 
a  Judge  acting  in  a  Division  Court  would  no  doubt 
hold  a  sufficient  personal  service  made  out. 

If  after  informing  a  defendant  of  the  nature  of 
the  process  and  tendering  the  copy,  he  refuses  to 
receive  it,  then  placing  it  on  his  person  or  throwing 
it  down  in  his  presence,  or  leaving  it  at  his  house, 
would  be  sufficient  service.  When  a  process  was 
put  through  the  crevice  of  the  door  to  a  defendant 
who  had  locked  himself  in,  the  service  was  deemed 
sufficient ;  and  the  same  where  it  was  enclosed  in 
a  letter  which  was  proved  to  have  been  received 
by  the  defendant,  and  that  he  took  out  the  copy. 
In  these  and  other  similar  cases  the  Courts  have 
dispensed  with  strict  personal  service,  when  it 
appeared  that  the  process  had  come  to  the  posses- 
sion of  the  defendant.  (Sec  cases  cited  in  1  Arch.. 
Prac.  115.) 

In  many  counties  we  are  aware  that  the  prin- 
ciples of  the  decisions  referred  to  have  been  acted 
on^and  it  certainly  seems  proper  that  they  should  'y 
for  the  object  of  service,  to  give  the  defendant 
timely  notice  of  the  claim  against  him,  and  when 
and  where  he  is  required  to  answer  it,  is  sufficiently 
accomplished.  Bailiffs  then  should  keep  this  in 
view,  and  do  all  in  their  power  to  bring  the  sum- 
mons to  the  timely  notice  of  the  defendant,  and  ia 
peculiar  cases  instead  of  making  the  usual  affi- 
davit, note  on  the  back  of  the  original  summons, 
"  served  under  peculiar  circumstances  to  be  sub* 
milted  to  the  Judge" ;  then  when  the  case  is  called 
on,  the  Bailiff  can  state  on  oath  the  circumstances 
under  which  the  service  was  made,  and  the  Judge 
will  determine  upon  the  facts  laid  before  him,  if 
the  requirements  of  the  Statute  have  been  suffi- 
ciently complied  with — if  there  be  sufficient  to 
satisfy  his  mind  that  the  process  h^as  been  duly 
served. 

In  the  practice  of  the  Sxiperior  Courts  it  is  deemed 
sufficient  where  the  process  is  against  both  hus- 
band and  wife^  to  serve  the  wife  only.  (Arch.  Prao. 
116.) 

If  the  summons  be  against  a  Municipality,  Trus- 
tees of  a  School  Section,  or  other  Corporation,  the 
spirit  of  the  Act  is  complied  with  by  service,  as  in 
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the  Superior  Courts,  on  the  President,  Presiding 
Officer,  Secretary  or  Treasurer  of  the  Corporation. 

Thus  the  copy  of  summons  and  claim  would  be 
served,  in  an  action  against  a  County  Municipality, 
on  the  Warden  or  Clerk  ;  against  a  Township  Muni- 
cipality, on  the  Reeve  or  Township  Clerk  ;  against 
School  Trustees,  on  the  Chairman  or  Treasurer. 
It  is  sometimes  provided  by  the  particular  Act  of 
Incorporation  on  whom  process  is  to  be  served ; 
when  so  provided  the  provisions  of  the  Statute 
must  be  pursued. 

U.   C.    REPORTS. 


GENERAL   AND   MUNICIPAL   LAW. 

Baby  qui  tam  v.  Watson. 

{Reported  by  C.  Robinson^  Etq.y  Barrister-at'Law.) 
(Hilary  Term,  19  Vic.) 

14  ^  16  7»c.,  rA.7,  t^ffeet  of— Sale  of  right  ofentry^  andpretendul  rights— Registry 

laics. 

A.  the  owner  of  certain  lauds,  conveyed  to  the  plaintifi*  by  deed,  which  wna 
never  recorded ;  the  plaiiitifT  conveyed  to  others,  who  refn^tered  their  deeds : 
the  defendant.  A's.  fwn  ajid  heir  at  law,  subsequently  released  to  S.,  which 
was  also  recorded ;  the  defendant  had  never  been  in  possc^^sion.  but  the  per- 
sons to  whom  the  plainliflf  conveyed  were.  The  plaintifi*  having  sued  the 
defendant  for  the  penalty  under  32  Hen.  VIH.,  chap.  9,  for  selling  a  pretended 
right: 

HddL,  that  the  14  &  16  Vic,  eh.  7,  would  not  apply  in  defendant's  favor,  for  that 
only  allows  the  sale  of  a  rif^ht  of  entry,  and  as  his  father's  deed  was  binding 
upon  him.  he  had  no  such  right ;  but 

HeU^  also,  that  by  the  registry  uf  the  deed  to  S.,  the  conve\'ance  to  the  plaintifi* 
became  fraudulent  in  its  inception,  and  therefore  he  coula  not  recover. 

Semble,  that  the  effect  of  the  U  &  15  Vic.  ch.  7.  is  to  rej^eal  the  32  Hen.  VIIL, 
and  liot  merely  to  permit  the  sale  of  a  right  of  entry  subject  to  the  penalty. 

Debt,  on  the  statute  32  Hen.  VIII.,  ch.  9.  The  declaration 
contained  two  counts.    Plea — Not  guilty,  by  statute. 

At  the  trial,  before  Burns,  J.,  at  the  last  a.ssizes  held  at 
Sandwich,  the  plaintiff's  counsel  opened  the  following  case 
to  the  jury : — ^Jonn  Gowrie  Watf»on  oecame  the  purchaser  of 
lots  2  and  3  in  the  first  concession,  west  side  of  the  commu- 
nication road  in  the  township  of  Harwich,  and  parts  of  lots  2 
and  3  in  the  first  concession  east  side  of  the  communication 
road  in  the  same  township,  in  all  693  acres,  at  sheriff's  sale 
for  taxes,  and  on  the  15th  of  October,  1842,  obtained  the 
sheriff's  deed  for  the  same,  which  was  registered  on  the  26th 
of  October,  1843.  The  title  was  previously  a  registered  title. 
Watson,  by  Jeed  of  release,  dated  22nd  of  May,  1843,  con- 
veyed ^e  same  lands  to  the  plaintiff,  but  this  conveyance 
had  never  been  registered.  The  plaintiff  subsequently  con- 
veyed the  land  to  other  persons,  and  it  had  passed  through 
several  hands  since,  and  these  subsequent  conveyances  were 
registered.  After  the  death  of  .lohn  Gowrie  Watson,  the 
deiendant,  who  wan  his  heir  at  law,  by  deed  of  release,  dated 
Slst  of  January,  1855,  in  consideration  of  5s.,  conveyed  the 
same  lands  to  one  William  Sheidon.  This  conveyance  was 
registered  on  the  10th  of  February,  1855.  The  defendant 
never  had  been  in  possession  of  any  part  of  the  lands,  but  the 
persons  to  whom  the  plaintiff  had  conveyed  were  in  posses- 
sion after  the  plaintifi  conveyed.  The  plaintiff's  counsel 
proposed  to  prove  that  the  defendant,  before  he  conveyed  to 
Sheldon,  vas  aware  of  his  father's  conveyance  to  the  plain- 
tiff, and  was  also  acquainted  with  the  fact  that  the  plaintiff 
had  transferred  to  other  parties,  who  were  in  possession  before 
he  executed  the  deed  to  Sheldon. 

The  learned  judge  nonsuited  the  plaintiff  on  these  facts, 
conceiving  that  the  effect  of  the  registry  law  was  to  give 


validity  prima  facie  to  the  subsequent  conveyance,  being 
registered,  over  the  unregistered  conveyance  of  the  defen- 
dant's ancestor  to  the  plaintiff;  and  that  although  it  might  be 
ur^ed  that  Sheldon  was  not  a  subsequent  purchaser  for  valu- 
able consideration,  so  as  to  enable  him  to  take  the  benefit  of 
the  provision  of  tlie  statute  in  favor  of  deeds  made  to  subse- 
quent purchasers  for  valuable  consideration,  yet  that  such  a 
matter  was  not  the  subject  of  enquiry  m  an  action  of  this 
description,  for  the  penalty  under  the  statute  of  Hen.  VIII. 

The  plaintiff  accepted  a  nonsuit,  with  leave  to  move 
against  it.  During  last  term,  O* Connor  obtained  a  rule  nxH 
accordingly. 

Prince  shewed  cause,  and  cited  Doe  dem.  fVUliams  v, 
Evans,  14  L.J.  (C.P.)  237. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  brings  up  one  or  two  rather  curious  questions. 
Our  statute  14  &  15  Vic,  ch.  7,  allows  a  person  now  to  sell 
a  right  of  entry.  Before  that  the  owner  of  such  a  right,  while 
dispossessed,  could  not  dispose  of  it  at  common  law,  and  was 
further  precluded  by  32  Hen.  VIIL,  ch.  9,  which  forbids  the 
sale  of  pretended  rights,  for  in  the  construction  of  that  dtatute 
it  has  always  been  holden  that  the  being  disseized  turned  a 
good  right  of  entry  into  a  pretended  right,  the  sale  of  which 
would  bring  a  man  under  the  penalty  of  the  act. 

But  now  we  take  it,  that  as  a  man  may  legally  sell  and 
convey  "  a  right  o^ entry, ^^  he  is  safe  from  the  penalty  in  32 
Hen.  VIIL  ch.  9,  m  doing  so,  for  he  can  no  longer  be  looked 
upon  as  selling  a  pretended  ri^ht,  when  the  law  allows  such 
right  to  be  the  subject  of  legsd  conveyance.  It  is  contended 
that  our  statute  14  &  15  Vic,  chap.  7,  has  not  that  effect,  bat 
that,  though  the  right  of  entry  may  pass,  the  penalty  may  still 
be  incurred.  We  do  not  at  present  think  so ;  but  it  would 
have  been  well  if  our  statute  had  taken  notice  of  the  32  Hen. 
VIIL,  ch.  9,  and  had  not  left  it  doubtful  how  far  its  provisions 
were  intended  to  be  superseded. 

However  this  may  be,  the  law  is  only  changed  as  to  the 
case  ir  which  a  party  has  conveyed  "  a  right  oj  entry t**  not 
when  he  professes  to  convey  a  right,  when  in  fact  he  has  none ; 
and  the  case  of  a  man  who  has  no  right  takin^r  upon  himself 
to  make  a  deed  to  another  of  land  which  a  third  party  is  in 
possession  of,  seems  to  us  not  to  be  affected  by  our  statute  14 
&  15  Vic,  ch.  7,  for  it  cannot  be  denied  that  that  would  be 
selling  a  pretended  right. 

Now,  looking  at  the  facts  of  the  case  before  ns,  it  is  true 
that  the  defendant,  when  he  made  his  deed  to  Sheldon,  had 
no  ri<^ht  of  entry,  for  his  father's  deed  to  the  plaintiff  was 
binding  upon  himself  and  upon  the  defendant,  who  claimed 
under  him ;  and  though  liable  to  be  defeated  by  the  prior 
registry  of  a  subsequent  conveyance,  yet  no  right  of  entry  or 
title  of  any  kind  remained  in  the  defendant,  at  the  time  he 
gave  his  deed  to  Sheldon,  nor  till  the  registration  of  the  sub- 
seouent  deed,  and  so  far  he  came  within  the  statute  of  Hen. 
VIiI.  that  he  would  have  been  liable,  if  any  one  now  can  be, 
to  the  penalty  imposed  by  it :  but  when  by  the  registry  of  the 
deed  to  Sheklon  that  deed  had  gained  priority  over  the  deed 
to  the  plaintiff,  then,  in  order  to  carry  out  the  RegLntry  Act, 
we  must  hold  that  deed  to  have  been  in  its  inception  ^audu- 
lent  and  void,  in  which  case  a  right  of  entry  was  always  con- 
tinuing in  the  defendant  the  same  as  if  that  deed  had  never 
been  made. 

In  the  case  of  Major  qui  tam  v.  Reynolds,  in  this  court, 
Hilary  Term,  6  Vic,  the  same  view  was  taken  of  this  point, 
and  we  adhere  to  that  opinion. 

The  consequence  is,  that  the  deed  to  Sheldon  mast,  so  hi 
as  the  Statute  of  Maintenance  is  concerned,  be  considered  as 
lawful,  and  the  plaintiff  was  therefore  properly  nonsuited. 

Rule  dischaigadtf 
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RSAD  V.  ThC  MuKtCIPAL  COUNCIL  OF  THE  CoUHTT  07  KufT. 

{XiporM  bp  C.  EobHum,  Btq.^  SamMter-at-Law.) 

[Hilary  Term,  10  Vic.) 

lUgistTf  fcoflJb    LkMlity  of  Comup  ComteU  for— 19  Fir.,  ek,  197,  $ee.  S. 

A.,  the  renstnur  of  Kent,  applied  to  G.,  the  registrar  of  Huron,  to  cfrder  books 
for  his  office :  O.  ordered  two  books  from  the  plaintiff  in  A.'s  name,  and  these 
were  charged  to  A. ;  three  others  were  aAerwards  furnished,  which  the 
plaiutiff  charged  in  his  books  to  "The  County  of  Kent,  for  Mr.  A." 

HtUy  that  fha^plaintiff  had  no  right  of  action  against  the  County  Council. 

Assumpsit  for  goods  sold  and  deliveredi  and  upon  an 
account  stated.    Flea,  non-assumpsit. 

At  the  trial,  before  BurnSf  J.,  at  the  last  assizes  held  at 
London*  the  facts  appeared  to  be  these :  The  late  Mr.  Ackland 
had  been  api>ointea  registrar  for  the  county  of  Kent,  and  at 
the  time  of  his  appointment  the  ofHce  required  books  for  the 
registry.  Mr.  Ackland  applied  to  Mr.  Gait,  the  registrar  for 
Huron,  to  order  what  books  would  be  requisite,  and  to  assist 
him  to  put  his  office  in  order.  Mr.  Gait  did  order  books  from 
the  plamtiff  for  the  registry,  and  ordered  them  in  Mr.  Ack- 
lancPs  name ;  and  Mr.  Gait  said  he  supposed  the  plaintifi 
gare  credit  to  Mr.  Ackland,  for  it  was  usual,  he  said,  for  the 
registrar  to  purchase  books,  and  for  the  treasurer  d*  the  county 
to  repay  him.  The  plaintiff  furnished  at  first  two  books  at  £5 
each,  and  the  origmal  entry  of  those  was  against  Mr.  Ack- 
land. Subsequently  three  liooks  were  famished,  at  £15  4s. 
6d.,  and  the  entry  made  in  the  plaintiff's  books  was  <<  The 
County  of  Kent,  for  Mr.  Ackland.''  After  Mr.  Ackland's 
deatili  another  book  was  ordered,  at  £5  IQs.,  and  the  entry  of 
that  was  <<The  County  of  Kent,  for  Mr.  Knapn,"  (the  newly 
appointed  registrar.)  The  last  mentioned  booK  was  paid  for 
by  Mr.  Knapp,  and  repaid  to  him  by  the  treasurer  of  the 
county.  The  amount  of  the  first  two  books  was  not  paid,  but 
the  second  bill,  £16  4s.  6d.,  was  paid  to  Mr.  Ackland  by  the 
treasurer  of  the  county  on  the  4th  of  April,  1854,  and  a  few 
days  after  that  Mr.  Ackland  died,  without  having  paid  the 
plaintiff.  The  plaintiff  rendered  an  account  of  the  fire  books 
in  Mr.  Ackland'tt  name.  At  the  time  the  county  of  Larabton 
was  set  off  from  the  County  of  Kent,  one  of  the  five  books 
was  delivered  to  the  registrar  of  Lambton,  with  the  extracts 
which  the  statute  requires  in  such  cases ;  but  the  plaintiff 
knew  nothing  of  that,  and  had  nothing  to  do  with  it.  The 
plaintiff  said  when  the  books  were  sent  that  he  would  supply 
the  county,  but  not  Mr.  Ackland. 

It  was  objected,  on  the  part  of  the  defendants,  that  the 
plaintiff  could  not  recover,  first,  because  it  was  not  shown 
that  the  registrar  was  authorized  by  the  Municipal  Council 
to  make  the  purchase  of  the  books ;  secondly,  because  no 
contract  under  seal  was  proved,  in  order  to  bind  the  cor- 
poration. 

The  jury  were  asked  to  find  whether  the  credit  was  given 
by  the  plaintiff  to  Mr.  Ackland  or  to  the  county,  and  they 
found  that  the  books  were  furnished  by  the  plaintiff  on  the 
credit  ot  the  county.  Upon  this  $nding  the  learned  judge 
directed  the  verdict  to  be  entered  for  the  plaintiff  for  the 
amount  claimed,  £27  5s.,  subject  to  the  opinion  of  the  court 
whether  the  verdict  should  be  entered  for  the  defendants 
ffenerally,  or  be  reduced  to  £10,  the  price  of  two  books,  if 
the  £15  4s.  6d.  could  be  considered  to  have  been  paid;  or 
reduced  further  to  £5,  it  the  County  of  Kent  was  not  liable 
for  the  price  of  the  book  which  the  County  of  Lambton 
obtained. 

The  case  was  argued  by  John  Wihon  for  the  plaintiff,  and 
by  Beecher  for  the  defendants. 

RoBiMSON,  C.  J.,  delivered  the  judgment  of  the  Court. 

If  the  statute  on  which  the  plaintiff  relies  for  supporting 
this  action  had  been  at  hand  to  be  referred  to  on  the  trial, 
we  think  there  could  have  been  no  hesitation  in  determining 
that  he  could  not  succeed. 

The  plaintiff,  of  course,  could  not  enable  himself  to  recover 
against  the  defendants  by  show^ig  that  he  had  at  the  lime 


charged  the  articles  to  them  in  his  own  books,  or  had  deliv- 
ered accounts  against  them  for  the  price.  It  was  not  with 
such  a  view  the  evidence  was  given ;  and  indeed,  so  far  as 
it  did  go,  it  rather  established  a  case  in  favour  of  the  defen- 
dants than  against  them. 

It  is  clear  from  the  evidence  that  the  defendants  neither 
direct!]^  nor  in  any  manner  gave  an  order  upon  the  plaintiff 
to  furnish  the  books,  and  therefore  the  case  wholly  rests  upon 
the  efiect  of  the  statute  16  Vic,  ch.  187,  sec.  3,  in  making  the 
county  liable ;  and  it  was  argued  upon  that  ground^ 

The  provision  is,  that  "  whenever  a  registrar  shall  require 
a  new  registry  book,  the  same  shall  be  Furnished  to  him  by 
the  treasurer  ot  the  county,  ofl  his  application  therefor,  and 
shall  be  paid  for  by  such  treasurer  out  of  the  county  funds ; 
and  if  such  treasurer  shall  refuse  or  neglect  to  furnish  such 
book  within  thirty  days  after  the  application  of  the  registraff 
the  registrar  may  provide  the  same,  and  recover  the  cost 
from  the  municipality  of  the  county." 

It  was  not  proved  that  Mr.  Ackland,  the  registrar,  had 
ever  applied  to  the  treasurer  of  the  county  for  the  necessary 
books,  and  there  could  not  therefore  have  oeen  that  refusal  of 
neglect  to  furnish  them  after  application  which  would  entitle 
the  registrar  to  procure  them  himself;  and  if  there  had  been, 
the  consequence,  according  to  the  act,  would  have  been,  not 
that  the  person  furnishing  them  could  have  sued  the  county, 
but  that  the  registrar,  when  he  had  bought  and  paid  for  the 
books,  could  have  recovered  the  amouut  from  the  county. 
Whether,  however,  in  such  a  case,  to  prevent  circuity  of 
action,  the  person  furnishing  the  books  could  have  sued  the 
county,  is  not  necessary  to  be  determined  in  the  present  case, 
because  here  the  facts  were  different.  Mr.  Ackland  did  not 
afiord  to  the  treasurer  of  the  county  an  opportunity  to  pro- 
cure the  books,  but  went  directly  in  the  first  instance  and 
selected  such  as  suited  him,  and  bought  them  where  he 
pleased. 

This  was  not  what  the  statute  authorised,  and  therefore  no 
right  of  action  can  be  created  under  the  statute.  And  the 
distinction  is  not  an  idle  one ;  for  we  see  that  the  county  here, 
having  paid  the  treasurer  for  three  books  out  of  the  five, 
would  have  to  pay  twice  for  those  books  if  they  should  be 
held  liable  in  tnis  action  ;  and  this  could  not  have  happened 
if  the  provisions  of  the  Act  had  been  attended  to  and  followed 
out,  for  then  they  would  have  either  bought  them  diemselves 
and  paid  for  them,  or  would  by  their  neglect  to  buy  them 
have  rendered  themselves  liable  to  the  registrar  when  he  had 
paid  for  them,  but  not  before. 

No  person  looking  at  the  clause  of  the  statute  could  have 
any  right  to  conclude  Irom  it  that  he  could  hold  a  county 
liable  for  registry  books  which  were  not  ordered  by  the 
council  or  the  treasurer,  or  by  any  authority  from  one  or  the 
other.  A  verdict  should,  in  our  opinion,  be  entered  for  the 
defendants. 

Judgment  for  defendants. 


PcRRY  t>.  THE  Town  Council  of  the  Town  of  Whitby. 

{R^porttdbpC.  JZobmton,  Eaq.^  Barritter'Ot'Law,) 

(Hilary  Term,  19  Vic.) 

Ey-Zaw,  form  of  rule  Ni»i  to  quash — ttu^ficinU  rate, 

A  role  Atn  to  quavh  a  by-law,  obtained  near  the  end  of  term,  was  made  return- 
able eight  days  after  service ;  the  defendants  appeared,  and  objected  that  the 
rule  should  have  been  to  show  cause  on  a  day  certain.  if«U,  that  this  ol^ac-- 
tion,  if  fatal,  was  waived  by  the  appearance. 

The  by-law  in  this  case  was  clearly  bad,  the  rate  directed  to  be  levied  in  the 
first  year  being  insufficient 

Af.  C.  Cameron  obtained  a  rule  Nisi  to  quash  by-law  No. 
18,  passed  on  the  27th  of  November,  1856 : 

1 .  Because  it  does  not  fix  a  day  within  the  financial  year 
in  which  it  was  passed,  when  the  same  shall  take  effect* 
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2.  Because  the  time  is  uncertain  when  it  is  to  come  into 
force,  and  the  time  during  which  the  special  rate  is  to  be 
levied  is  also  uncertain,  and  at  alt  events  no  part  of  the  sum 
required  is  to  be  raised  in  the  year  1855.~ 

3.  Because  it  provides  that  if  the  rate  imposed  by  it  shall 
in  ally  year  be  msufHcieht,  the  defibiencV  snail  be  made  up 
from  the  ^ndrtl  funds  of  the  town,  which  funds  cannot 
legally  be  so  appropriated. 

4.  beC^udid  llie  r&te  of  5^d.  ih  the  ix>UAd,  thereby  requifi^d 
\o  be  levied  annually,  will  be  insufficient  for  the  first  year  of 
the  ten  to  pay  £125  and  interest  on  the  whole  sum  unpaid, 
as  required  to  be  paid  by  law  in  that  year. 

5.  Because  the  sum  }£7127  lOs.  5d.  was  not  the  amount 
of  ratable  property  in  the  town  of  Whitby,  ascertained  by 
the  afise^ment  returns  of  1854,  and  there  were  no  such 
returns  for  that  year  for  the  town  of  Whitby ;  and  the  per- 
sons voting  at  the  general  meeting  of  qualified  electors  for 
considering  the  said  by-law  were  taken  from  the  assessment 
rolls  of  1855,  and  not  from  the  collector's  roll  for  1854. 

The  by-law  was  passed  for  raising  £1250  by  way  of  loan, 
for  the  puirpose  of  purchasing  th^  site  of  a  market,  and 
defraying  the  cost  of  erecting  market  buildings  thereupon,  in 
the  town  of  Whitby. 

It  recited  that  it  Was  advisable  to  purchase  certain  lands 
specified^  for  the  purppse  of  erecting  market  buildings  thereon, 
and  that  it  was  expedient  to  raise  by  loan  a  sum  sufficient  to 
pay  for  the  land,  and  for  erecting  the  buildings,  bein<^£125D ; 
that  the  wliole  ratable  property  of  the  town  of  Wbitby  for 
1854,  w«is  £7127  10b.  5d.  \  that  the  annual  rate  in  the  pound 
required  as  a  special  rate  for  the  pa3rment  of  the  interest,  and 
the  creation  of  a  sinking  fund  for  the  principal,  of  a  loan  of 
£1250,  is  5|d.  in  the  pound. 

And  it  then  enacted,  that  it  should  be  lawful  for  the  Mayor 
of  the  town  to  raise  by  way  of  loan,  at  a  rate  of  interest  not 
to  exceed  six  per  cent  per  annum,  upon  debentures  and  the 
sjpeclal  rate  theron  imposed,  a  sum  of^  money  not  exceeding  in 
the  whole  £1250,  to  be  applied  to  the  purposes  mentioned. 

2.  That  the  Mayor  might  issue  del)entures  for  £1250,  in 
sums  not  less  than  £25  each,  dated  on  the  day  on  which  they 
should  issue,  and  payable  at  the  several  and  respective  periods 
1,  2,  3,  4,  5,  6,  7, 8,  9  and  10  years ;  and  that  no  greater  sum 
than  £125  of  the  principal,  being  one-tenth  part  of  the  said 
loan,  should  he  made  payable  m  an^c  one  year,  and  the  inte- 
mst  half  yearly  on  sucn  parts  of  the  principal  as  remained 
Unpaid,  said  debentures  to  l>e  made  payable  at  the  agency  of 
the  Bank  of  Montreal,  in  Whitby* . 

3.  That  for  payment  of  the  debentures  and  interest  there 
should  he  assessed,  &c.,  upon  the  Assessed  value  of  all  the 
ratable  property  in  the  town,  over  and  above  all  other  i^tes 
and  taxes,  a  special  mte  of  5|d.  ih  the  pound  annually  from 
the  year  1856  to  1865,  l)oth  years  inclusive ;  provided  always, 
that  if  the  rate  in  any  one  year  should  prove  deficient  for  the 
purpose  aforesaid)  such  denciency  should  l>e  made  up  from 
the  general  fund  of  the  towa^ 

Wilson^  Q.  &.,  showed  cause,  and  objected  that  the  rule 
Nitty  having  heen  taken  out  too  late  for  obliging  the  Munici- 
pality to  answer  it  during  last  term,  not  being  drawn  up  till 
the  last  day  but  one  of  the  term,  ought  to  have  been  made 
returnable  on  some  certain  day  in  this  term,  in  order  that  the 
Municipality  mi^ht  know  when  they  could  he  called  upon 
to  answer  it.  He  cited  Mitdidl  v.  Pottery  12  A.  &  £.  472; 
Smith  V.  Colliery  3  Dowl.  100;  Arthur  v.  MarthaU,  13  M. 
&  W.  465;  SelU  and  The  Municipality  of  St.  ThotnoM,  3 
C.P.  286i 

M.  C.  Cameron  supported  thd  rule. 

KoBuraoM,  C.  J»y  delivered  the  judgment  of  the  Court. 

Ttie  statute  12  Vic,  chap^  81,  sec.  155,  as  amended  by  14 
&  15  Vic,  ch.  .109,  Bched.  A.  21,  diracta  that  the  rule  shall  be 
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made  <<  to  show  cause  within  not  less  than  eight  days  after 
service." 

We  cannot  tell  certainly  whether  the  legislature  meant  by 
this  that  the  rule  should  be  drawn  up  exactly  in  these  terms, 
or  should  appoint  some  day  for  shpwing  cause,  which  should 
not  b^  less  than  eight  days  after  service.  The  language  of 
the  clause  is  rather  inaccurate  in  using  the  word  <<  within": 
what  was  meant  was,  not  that  the  defendants  should  be  callea 
on  to  show  Cause  ufithin  not  less  than  eight  days,  but  that  not 
less  th^n  eight  days  must  elapsCi 

This  rule  was  ilrawn  up  to  show  cause  eight  days  after 
service,  not  naming  any  day,  but  the  Municipality  must  be 
supposed  to  know  that  cause  could  only  he  shown  in  term, 
and  they  appear  to  have  b^sen  aware  that  they  must  shew 
cause  in  the  next  term^  for  they  did  appear  and  answer^ 
though  they  objected. 

We  think  the  appearance  is  a  waivef  of  any  objection  in 
respect  to  tho  return,  for  the  rule  has  had  its  effect.  In  tho 
cases  cited  by  Mr.  Wilson  the  party  served  with  the  rule  hiid 
hot  appeared,  and  the  rule  had  l>een  made  absolute  in  his 
absence,  and  the  question  was  whether  it  was  regular  to  make 
it  absolute. 

It  would  be  to  be  regretted  if  we  unnecessarily  causett 
delay  by  giving  way  improperly  to  the  objection ;  tor  gene- 
rally spesucing,  when  a  by-law  is  such  that  we  cannot  refuse 
to  quasn  it,  it  is  desirable  that  it  should  be  quashed  as  soon  as 
possible. 

It  seeikis  too  clear  to  be  doubted  that  this  by-law  is  illegal, 
in  not  conforming  to  that  condition  of  its  validity  whicti  in 
expressly  imposed  by  the  177th  clause  of  12  Vic,  chap.  81 ; 
namely,  that  it  shall  contain  authority  for  levying  a  ratu 
sufficient  in  each  year  to  pay  the  interest  on  the  debt  und 
that  portion  of  the  principal  which  is  to  be  paid  off  within 
such  year^  It  is  clear,  and  Is  admitted,  that  the  54d.  in  the 
pounci  on  the  sum  stated  in  the  by-law  to  be  the  value  of 
ratable  property  within  the  Municipality  would  not  produce 
such  an. amount  as  would  cover  the  payment  which  under  the 
by-law  is  appointed  to  be  made  within  the  year ;  but  con- 
siderably le8s%  It  will  he  found,  I  think,  to  come  short  by 
about  £30. 

And  the  manner  in  which  the  by-law  provides  for  making 
up  any  deficiency  that  may  arise  in  the  payment,  even  if  it 
were  clearly  legal,  would  still  not  cure  tne  objection,  for  the 
statute  expressly  requires  that  the  rate  imposed  shall  be  in 
itself  sufficient  to  cover  it  upon  the  l>asis  of  calculation  as- 
sumed, and  it  not,  it  declares  that  the  by-law  shall  be  void. 

Rule  absolute. 


Ross  BT  AL  V.  BrTAN  ET  AL» 


Cs%  Stu-^UkJkr  tekai  tireumsUutea  may  be  sued  OMt  a/ler  itsne  wtd  htfott  tttum 

[In  Cbambera,  April  16, 1866.] 

This  was  an  application  on  behalf  of  one  of  the  defendants 
to  set  aside  his  arrest  under  a  ca.  ta.  made  after  issue  and 
before  the  return  of  a  fi.  fa,  goods* 

Cause  was  shown. 
Judgment  reserved. 

Draper,  C.  J.,  C*  P.— On  the  20th  of  February  last  Mr. 
Justice  Hagarty  issued  a  summons  calling  on  the  plaintiff  to 
show  cause  why  the  ca.  sa.  in  this  cause  and  the  arrest  of  the 
defendant  Benjamin  Bryan  thereon  should  not  be  set  aside  on 
the  giround  that  said  ca.  sa.  was  issued  heiote  the  writ  of ^.  fa., 
also  issued  in  this  cause  was  returned,  and  while  the  writ  was 
still  in  force,  and  while  property  was  under  seizure  thereof.  On 
the  first  of  March  following  the  same  Judge  discharged  that 
summons)  without  costs,  for  insufficiency  in  the  affidavits  filed. 
The  Older  discharging  the  summdns  was  dntwn  up  in  tba^e 
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terms ;  but  on  the  summons  the  learned  Judge  had  endorsed — 
*<  I  discharge  this  summons  without  costs — the  affidavits  are  too 
vague ;  so  far  as  I  have  power  so  to  do,  I  am  willing  to  allow 
a  second  application  on  better  materials." 

On  the  7th  March  Sir  J,  B,  Robinson,  C.  J.  issued  a  sum- 
mons on  reading  among  other  things  "  the  permission  granted 
by  the  Hon.  Mr.  Juf^tice  Hagarty^^  calling  on  the  plaintiffs  to 
show  cause  why  the  ca.  sa,  issued  in  this  cause  should  not 
be  set  aside,  and  the  arrest  of  the  defendant  Benjamin  Brj/an 
on  the  ground  that  the  said  writ  w^as  issued  before  the  writ  of 
Ji,  fa,,  also  issued  in  this  cause,  was  returned,  and  while  the 
said  writ  was  still  in  force,  and  whilst  property  was  under  the 
seizure  of  the  Sherifi  of  the  County  of  Ontario  under  said^.ya. 

Two  affidavits  were  filed :  Ist,  that  of  defendant  Benjamin 
Bryony  stating  that  judgment  was  entered  on  the  24th  January 
last  in  the  suit,  and  on  the  same  day  a^. /a.  against  goods  was 
issued  for  £603  IGs.  directed  to  the  Sheriff  of  Ontario,  endorsed, 
to  levy  £595  lOs.  lOd.  with  interest,  &c.,  and  costs ;  under 
which  writ  Sheriff,  on  the  said  24th  January,  took  in  execution 
"  as  the  goods  of  the  said  defendants''  one  piano-forte,  vhich 
remained  in  the  hands  of  the  Sheriff,  as  deponent  is  informed 
and  believes,  until  the  3rd  of  March,  when  deponent  was 
informed  the  writ  was  returned  nulla  bona  ;  that  on  the  9th  of 
February  a  ca.  sa,  was  issued  in  this  cause  against  deponent, 
endorsed,  for  the  same  debt,  &c.,  and  that  deponent  was 
anested  on  the  11th  Februar)',  while  the  fi.  fa,  was  in  force, 
and  while  the  said  goods  were  in  the  Sheriff's  hands ;  that 
deponent  is  stil^  in  custody.  2nd,  that  of  Norman  J,  Ham — 
that  on  the  3rd  March  the  Sheriff'  told  him  he  had  on  that  day 
returned  the  fi,  fa,  in  this  cause  "  no  goods" ;  that  on  the  llth 
February  both  writs,  the  fi,  fa,  and  the  ca,  sa.  were  in  the 
Sheriff's  hands,  and  that  the  Sheriff's  Bailiff  on  that  day  told 
deponent  that  the  fi,  fa.  was  still  in  force,  and  the  piano  in  his 
hands  under  the^.  fa, ;  and  that  defendant,  Benjamin  Bryan, 
was  "  while  the  writ  otfi.fa,  and  the  goods  thereunder  seized 
and  under  execution  in  his  hands"  taken,  and  then  in  custody 
under  the  ca,  sa, ;  that  both  writs  are  issued  upon  the  judgment 
mentioned  in  Benjamin  Bryants  affidavit. 

On  showing  cause  the  order  of  Mr.  Justice  Hagarty  of  the 
Ist  March  was  put  in  with  an  affidavit  that  the  defects  in  the 
affidavit  alluded  to  in  that  order  were  not  formal  defects  in  the 
entitling;  of  such  affidavits,  or  in  the  jurat ;  and  an  affidavit  oi 
plaintiffs'  attorney  was  filed,  stating  that  after  the  seizure  of 
the  piano  and  before  ttie  issuing  of  the  ca,  sa.,  the  defendant, 
Benjamin  Bryan,  caused  a  notice  to  be  served  on  the  Sheriff 
on  l)ehalf  of  one  Fanny  Bryan,  claiming  the  piano  as  the  pro- 
perty of  Fanny  Brj/an,  and  disclaiming  property  therein  on 
behalf  oT  Bsniamxn  Bryan;  that  deponent  also  received 
notice  of  the  claim  of  the  said  Fanny  Bryan  ;  that  no  other 
goods  of  the  defendants  in  this  cause  were  seized  under  the 
fi,  fa. ;  that  after  these  notices  deponent  caused  the  ca.  sa.  to 
oe  issued,  and  defendant  Benjamin  Bryan  to  be  arrested: 
that  the  other  defendant,  Abraham  Bryan,  has  abscondea 
from  the  Province:  that  nothing,  as  he  believes,  was  done  on 
the  fi.  fa.  after  tne  seizing  of  the  piano,  and  that  before  the 
present  application  the  >?.  fa.  was  letumed  <<  no  goods>"  and 
18  filed  in  me  proper  ofnce. 


Cases  cited  for  defendants : — 

Ross  et  al  v.  Cameron,  1  Chamber  Reports  21. 
Miller  v.  Pamell,  2  Mans.  78,  6  Taunt.  370. 
Hodgkinson  v.  Whaidey,  2  Cr.  &  J.  86,  2  Tyr.  174. 
mison  V.  Kingstony  2  Chit.  203. 

Cases  cited  for  plaintiffs : — 

Levi  V.  Coyle,  2  Dow.  N.  S.  932,  2nd  appl'n. 

Reg,  V.  Pickles,  12  L.  J.  40,  do. 

Reg,  V.  Barton,  9  Dow.  1021,  do. 

Rtg,  V.  Leeds  ^  Manchester  Ry,  Co,  8  A.  &  E.  4ia— do. 

J&ynes  v.  Coliinson,  13  M.  &  W.  558. 


Withers  v.  Spooner,  6  Scott  N.  R.  165— 2nd  appl'n. 
Reg.  V.  Hartand,  8  Dow.  323,  do. 

Sanders  v.  Westley,  8  Dow.  652,  do. 

See  also,  Bodfidd  v.  Padmore,  5  A.  &  £.  785,  notes. 

The  general  rule  is,  that  when  a  rule  is  discharged  on  the 
ground  of  the  inefficiency  of  the  materials  brought  before  the 
Court,  there  being  other  materials  in  existence  not  brought 
before  it,  but  on  the  ground  of  defects  in  the  title  of  the  aiii- 
davits  the  Court  will  not  allow  the  application  to  be  renewed. 
"  Without  departing  from  the  general  rule  not  to  open  matters 
"  which  have  been  once  disposed  of  on  account  of  substantially 
"  defective  affidavits,  when  the  defects  in  the  affidavits  might 
*^  have  been  supplied  at  the  time,  it  is  impossible  to  grant  the 
"application."  Sanderson  v.  Westley  shows  that  this  rule 
applies  to  the  case  of  a  prisoner  on  a  ca,  sa,,  even  where  the 
ground  of  application  is  tnat  the  ca.  sa.  is  a  nullity. 

Miller  v.  Pamell,  6  Taunt  370 :  the  Sheriff  made  a  seizuie 
under  B.fi.  fa.  of  goods  of  greater  value  than  the  amount  of  the 
judgment.  No  sale  took  place,  the  plaintiff  abandoning  the 
fi.  fa.,  but  before  it  wasdretumed  he  issued  a  ca.  sa.,  on  which 
the  defendant  was  arrested.  The  Court  set  the  arrest  aside. 
The  Court  said  a  plaintiff  having  sued  out  a  fi.  fa.  may  if  he 
pleases  omit  to  execute  it,  and  may  take  out  a  writ  of  ca.  sa. 
and  execute  that  before  the  fi.  fa,  is  returned  or  returnable, 
and  the  judgment  concludes  thus.  We  think  the  writ  of  ca. 
sa,,  being  sued  out  after  \hefi,fa.  issued,  and  after  the  Sherifl 
had  taken  the  goods  under  it,  cannot  be  supported. 

Edmunds  v.  Rosb,  9  Price  5 :  a /f .  fa.  was  sued  out,  endorsed, 
to  levy  ike  full  amoont  of  the  debt  and  costs,  which  was  exe- 
cuted on  defendant's  goods  in  his  house ;  but  there  was  a  dis- 
tress for  rent  on  the  goods,  which  it  seemed  the  goods  wete 
insufficient  to  satisfy,  and  the^J.^a.  was  withdrawn  and  a  ca, 
sa,  issued.  It  scenes  from  the  argument  of  Counsel,  p.  12,  that 
the  fi,  fa.  was  not  returnable  and  had  not  been  returned ;  the 
Court  discharged  a  rule  with  costs  which  had  been  obtained  to 
set  aside  the  ca.  sa.  and  discharge  the  defendant  from  custody. 

DUes  v.  Warns,  lOBing.  341 :  Vifi.fa.  was  sued  out  against 
defendants  goods,  returnable  2nd  of  November,  1833 ;  under 
which  the  Sheriff  entered  defendant's  premises  on  the  5th  June, 
and  remained  till  the  20th.  During  all  that  time  defendant's 
^oods  were  in  custodia  legis,  under  a  distress  for  taxes,  and 
defendant  then  exhibiting  a  bil  of  sale  under  which  they  had 
been  previously  assign^  to  another  creditor.  Plaintiff  on  the 
20th  of  June  sued  out  a  ca.  sa. — the  fi.  fa.  was  not  returned. 
The  Court  di^harged  a  rule  to  set  aside  this  ca,  sa,,  and  the 
arrest,  sustaining  Udmvunds  v.  Ross.  Tindal,  C.J ,  says,  "  if 
the  first  writ  were  inoperative,  the  plaintiff  was  entitled  to  have 
recourse  to  a  second.'' 

Knight  V.  Coleby,  5  M.  &  W.  274 :  b,  fi.  fa.  and  a  ca.  sa. 
were  both  put  into  the  Sheriff's  hands  against  defendant  The 
Sheriff  went  to  execute  fi.  fa.,  but  found  defendant  lad 
absconded,  and  that  there  was  nothing  to  levy  on  except  some 
articles  of  trifling  value  which  he  seized.  Next  day  he  was 
instructed  only  to  execute  the  ca.  sa.  Within  a  fortnight  he 
saw  defendant,  who  told  him  he  had  sold  his  goods  in  order  to 
cheat  the  plaintiff.  The  Sheriff  thereupon  saia  he  would  have 
nothing  to  do  with  the  goods — withdrew  from  the  possession, 
and  took  the  defendant  under  the  ca,  sa.  The  Court  approved 
of  Edmunds  v.  Ross,  and  Dean  v.  Warne ;  and  while  nolding 
the  general  rule  to  be  that  the  Sheriff  cannot  execute  the  ca.  sa. 
until  after  the  return  of  the^.  fa.,  held  this  case  was  like  the 
others,  an  exception. 


Latoes  v.  Codrington,  1  Dow.  30 :  Parke,  J.,  says, — "  If  yoo 
<<  execute  the  fi,  fa.  you  cannot  take  another  step  till  the 
« following  term,  for  tnat  writ  cannot  be  returned  mto  Court 
"  until  tiie  Court  is,  in  contemplation  of  law,  sitting." 

I     1  Gale  47,  Drew  v.  Warne,  2  Dow.  762,— iWiffer  v.  PameH, 
J  6  Taunt.  37ft  2  March  78,  oTerrukd— and  the  Ccrurt  discharged 
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a  rule  similar  to  the  present — as  when  the  officer  went  to  exe- 
cute the  fi,  fa,  he  found  the  ^oods  already  seized  under  a 
distress  for  rent,  and  after  remaming  ten  days  in  defendant's 
house  he  withdrew.  Plaintiff  sued  out  a  ca,  sa.  without  wait- 
ing to  have  the  Ji.  fa,  returned.  In  LoMcea  v.  CodHngton 
7s.  6d.  was  levied  under  the  Ji.  fa.  (Not  so ;  Sir  N.  T\ndal 
referred  to  Hadgkinson  v.  nhatdey.) 

Wilson  V.  Kingsttmy  2  Chit.  203:  Fi.  fa,  issued:  tlie 
return  stated  a  levy  of  part,  and  that  goods  and  a  lease  of  the 
value  of  £  remainea  in  the  Sheriff'^  hands  unsold.  Plain- 
tiff sued  out  ca,  sa,  for  residue,  and  the  Sheriff's  return  thereto 
recited  the  former^,  fa,  and  return,  and  stated  that  the  goods 
and  lease  had  been  sold  for  £ —  less  than  the  debt ;  but  it  did 
not  state  any  return  by  the  Sheriff  what  had  been  done  with 
the  goods  and  lease.  Per*  Cur.  Recital  insufficient — and 
until  Sheriff  finally  returned  what  had  been  done  with  the 
property,  no  ca*  sa,  for  the  supposed  residue  could  legally  be 
issued. 

Blayes  v.  Batdwifif  2  Wils.  82 — Boss  v.  Cameron,  1  Chamb. 
Rep.  21 :  Fi.  fa.  to  Sheriff  issued  15th  of  May,  1846,  under 
which  he  seized  divers  goods  and  in|^e  £84  15s.  2d.  It  was 
returnable  on  Ist  Easter  Term  then  next,  but  was  not  in  fact 
returned  until  3l6t  August,  1846 ;  and  on  18th  July^  1846,  a 
ca,  sa,  issued,  returnable  on  the  last  day  of  Trinity  Term.  The 
defendant  was  under  these  circumstances  discharged. 

Hodgkinson  v,  Whaidey,  2  Cr.  &  J.  86 :.  Ft.  fa.  sued  out 
and  levy  under  it ;  all  of  which  went  to  satisfy  the  landlord's 
claim  for  rent,  except  17s.  6d  ,  which  went  towards  the  expense 
of  the  execution.  A  ca.  sa  was  also  sued  out  and  defendant 
was  arrested  on  it  before  the^.  fa.  was  returned.  The  Court 
set  aside  the  arrest.  Bayley,  B.,  remarked :  <<  No  doubt  both 
<<  may  issue  together,  because  the  practice  is  not  to  enter  them 
**  on  the  record  if  nothing  is  done :  Dut  if  you  execute  one,  you 
<<  must  make  the  entry  of  the  return  of  that  before  you  can 
"  award  the  other.  Here  there  has  been  a  seizure  under  the 
<<J?.  fa.j  and  if  an  action  of  trespass  were  brought  for  the 
**  seizure  you  would  have  to  justify  under  the^.  fa.^* 

The  numerous  cases  cited  have  satisfied  me  that  the  second 
application — ^made  in  consequence  of  the  prior  one  having  failed 
from  defects  in  the  affidavits,  not  merely  in  the  title  or  jurat; 
but  in  substantial  parts — should  not  be  entertained.  It  was 
attempted  to  take  this  case  out  of  the  ordinary  rule  by  the 
statement  of  the  permission  of  my  brother  Hagarty.  A  similar 
suggestion  was  made  in  lodd  v.  Jeffrey^  and  was  thus  replied 
to  by  Mr.  Justice  Patterson :  <<  Wnat  the  Judse  may  say  on 
<<  importunity  of  being  content  that  the  matter  snould  be  recon- 
**  sidered,  is  of  no  consequence." 

Independently  of  this  objection,  I  am  of  opinion  this  sum- 
mons snould  be  discharged  on  the  merits.  Miller  v.  Parnell 
shows  that  though  a  fi.  fa.  be  sued  out  yet  if  it  be  not  acted 
upon,  a  ca.  so.  may  oe  executed  before  the  f.  fa,  is  returned 
or  returnable.  Edmunds  v.  Bioss,  and  Dean  v,  Wame,  go 
further  and  show  that  an  ineffectual  attempt  to  execute  the 
fi,  fa,  on  goods  already  under  seizure,  as  by  a  distress  for 
rent,  does  not  make  it  necessary  to  return  the  fi.  fa,  before 
executing  the  ca,  sa.  And  Knight  v.  Coleby  goes  still  further, 
for  there  a  seizure  on  some  goods  in  defendant's  house  was 
actually  made,  and  the  Sheriff  remained  in  possession  some 
ten  days  or  more,  and  then  withdrew  and  arrested  defendant, 
not  having  returned  the  Ji.  fa.,  and  the  Court  refused  to  dis- 
charge defendant  from  custody.  It  is  true  the  goods  are  stated 
to  have  been  of  very  small  value ;  but  Hodgkinson  v.  Whatdey 
shows  that  nothing  turns  upon  that,  for  there  only  17s.  6d.  was 
applicable  to  the  ft.  fa.,  but  yet  that  small  sum  being  actually 
levied,  was  held  sufficient  to  make  a  return  of  the^.  fa.  neces- 
sary. There  is  another  peculiarity  in  Knight  v.  Colebv, 
namely,  defendant's  own  assertion  that  he  had  sold  the  goods 
to  cheat  the  plaintiff',  and  the  Court  lay  some  stress  on  that  as 
disentitling  him  to  set  vp  as  a  ground  for  his  discharge  that  any 


of  his  goods  had  been  levif^d  on.  A  similar  conclusion  may 
be  drawn  here  from  the  defendants  giving  the  Sheriff  notice 
that  the  only  article  seized  was  not  his  property.  On  the  whole, 
I  gather  from  the  cases :  that  the  fi.fa.  and  the  ca.  sa.  may 
issue  together ;  that  if  the  fi.  fa.  is  inoperative  and  cannot  be 
and  is  not  executed  for  want  of  goods  wnereon  to  make  a  levy, 
that  it  is  not  necessar}'  that  it  should  be  returned ;  that  an  inef- 
fectual seizure  on  goods  not  liable  to  the  execution,  although 
they  are  defendant's  property,  does  not  render  it  nccesean*  to 
return  the^.J^o.  before  executing  the  ca.  sa. ;  and  that  wnere 
a  defendant  represents  that  property  seized  as  his  belongs  in 
fact  to  another  person,  in  consequence  of  which  the  seizure  is 
abandoned — he  cannot  set  up  that  seizure  afterwards  as  ren- 
dering it  necessary  that  the  f.  fa,  should  be  returned  before 
he  could  be  arrested  on  the  ca.  sa, 

1  think,  therefore^  the  summons  must  be  dischaiged  with 
costs. 


Ross  KT  AL  V,  Bryan  bt  al. 


Rhtf    Uknnnmft  ^•^Intuffidmt^  iftiffidavU  of  jiatijioaitm  at  to  i 

tin  Chiunbm,  April  IS,  ISSS.] 

Application  by  one  of  the  defiendaats  to  have  the  bail  to  the 
limits  put  in  allowed. — Siunmons  dated  2nd  April,  1856. 

Cause  shown. 

Reserved. 

Draper,  C.  J.  C.  P. — The  affidavit  of  justification  is  clearly 
insufficient.  The  rule  as  laid  down  in  tne  books  of  Practice 
is,  that  the  bail  must  justify  in  double  the  sum  sworn  to,  unless 
that  exceeds  £1000 ;  and  then  that  they  should  each  Justify  in 
£1000  more  than  the  sum  sworn  to.  Bail  put  in  after  ludsment 
must  justify  to  double  the  amount  of  the  sum  recovered.  (2  Chit. 
Rep.  73.) 

In  the  present  case  one  of  the  bail  does  ndt  justify  in  as  large 
a  sum  as  that  recovered,  and  the  other  in  a  sum  much  less 
than  double  the  sura.  Indeed  adding  interest  to  the  debt,  arul 
the  ca.  so.  is  endorsed  to  take  interest,  the  whole  sum  sworn 
to  by  both  bail  is  less  than  double  the  debt  and  interest,  taking 
no  notice  of  costs. 

The  bail  piece  is  also  defective  for  want  of  a  County  being 
named  in  the  margin. 

Application  refused. 


Sp£nc£  r.  Drake. 


Wediy  oBowanft — How  to  be  paid—Svggfsted  framd. 

(Ill  Chambers. ) 

This  was  an  applicatipn  on  behalf  of  the  defendant,  calling 
on  the  plaintifi  to  show  cause  why  he  should  not  be  discharged 
from  the  custody  of  the  Sheriff  of  Middlesex  (on  writ  of  Capias 
issued  m  the  cause)  for  non-payment  of  weekly  allowance, 
and  on  grounds  disclosed  in  affidavits  and  papers  filed. 

After  canse  shown  and  Judgment  reserved — 

Draper,  C.  J.,  C.  P. — I  think  that  a  payment  to  the  gaoler 
to  bind  the  debtor  in  custody  must  be  made  on  the  same  day 
that  it  would  have  to  have  been  made  to  the  debtor  himself. 
It  is  not,  in  my  opinion,  the  intention  of  the  Statute  that  the 
gaoler  should  -be  made  the  depositor}'  in  advance  of  any  inde- 
finite number  of  weeks'  allowance,  and  that  whether  he  paid 
the  five  shillings  on  each  Monday  to  the  debtor  or  not,  it  is  to 
be  considered  as  a  weekly  payment  to  the  debtor  so  long  as 
the  gaoler  has  sufficient  funds  in  his  hands ;  for  if  so,  then 
though  the  gaoler  never  paid  the  insolvent  anything,  he  could 
not  so  long  as  the  time  for  which  the  sum  received  by  the 
gaoler  would  last  obtain  his  discharge.  The  Statute  makes 
the  ijaoler  the  debtor's  agent  to  bind  him  by  the  receipt  of  ^ye 
shillmgs  on  each  Monday,  but  ho  further. 
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As  to  the  suggested  fraud,  the  proviso  at  the  end  of  the  45 
Geo.  III.;  ch.  7,  reouires  the  plaintifi'to  j^rore  to  the  satisfaction 
t>f  the  Court,  that  the  defendant  has  secreted  or  conveyed  away 
his  effects  to  defraud  his  creditors*  The  plaintiff's  affidavit 
does  not,  in  my  opinion,  go  far  enough — lor  it  only  shows  a 
clandestine  removal  to  prevent  a  distress;  and  though  this 
raises  a  strong  presumption  of  fraud  against  the  defendant,  it 
does  not  amount  to  proof y  especially  as  the  defendant  has  no 
opportunity  of  answering  it.  The  plaintiff  should  ei^er  have 
moved  to  discharge  the  rule  for  the  weekly  allowance  on  the 
allegation  of  the  iraud,  or  should  have  exhibited  interrogatories 
to  the  defendant  under  the  2  Geo.  IV.,  ch.  8. 

As  it  is,  I  think  the  order  for  the  defendant's  diacharge  should 
be  granted. 


Fkrouson  v.  Clarkson. 


Stay  of  proeeeding$^Ord€T  tnth—  What  a  brfoch  of. 

[In  Chamben,  March  1ft,  1S0C] 

A  summons  was  obtained  on  the  part  of  the  defendant  calling 
on  the  plaintiff  **  to  show  cause  why  the  rule  to  discontinue  in 
*^  this  cause  issued  by  the  plaintiff  the  appointment  thereunder 
**  and  the  taxation  had  under  and  by  nrtue  of  the  said  rale, 
**  and  the  masters  aUocaiurB  of  the  amount  of  costs  taxed  on 
*'  such  taxation  and  all  proceedings  in  this  cause  by  said  jrfain- 
<<  tiff  subsequent  to  the  said  rale  to  discontinue  snould  not  be 
**  set  aside  with  costs  on  ^unds  that  said  rule  was  issued  afler 
**  an  order  was  made  in  tnis  cause  staying  proceedings  until 
**  sufficient  security  should  be  ffiven  in  this  cause  to  answer 
**  the  defendant's  costs  in  case  the  said  plamtiff  should  disoon- 
<<tinue,  be  nonsuited,  be  nonprossed,  or  a  verdict  should  be 
'<  entered  for  said  defendant,  and  on  ^und  that  said  rale  is 
<<  dated  in  Michaelmas  Term  instead  of  Hilary  Term,  and  that 
'<  said  rale  is  not  in  the  usual  or  proper  form  uf  such  rales 
<<  where  taken  out  after  plea  pleaded,  there  bein^  no  clause  in 
<<  said  rule  for  payment  of  costs  by  plaintiff  within  four  days,  or 
<<  that  defendant  shall  have  judgment  in  default  thereof,  and  on 
**  grounds  disclosed  in  affidavits  and  papers  filed." 

Ai.  B,  Jackeon  for  defendant. 

•/.  R.  Jones  showed  cause. 

Daaper,  C.  J.  v.  P.,  held  that  where  an  order  for  security 
for  costs  was  obtained  with  stay  of  proceedings  taking  out  a 
rale  to  discontinue  was  a  breach  of  the  order^  and  the  applica- 
tion was  according  granted. 


TO    CORRESPONDENTS. 


W.  M.— We  a^ee  with  you  that  those  referred  to  **are  not  too  well  paid*'; 
hut  on  tiic  rifht  to  receive,  a  diflbreiit  view  from  yours  obtains  ^nerelly,  we 
believe.  Any  observations  vou  inay  favor  \u  with,  we  will  willingly  receive, 
and  if  convinced,  tfladly  coiuess  iudgmeut. 

II.— If  others  of  your  c'ia.<*s  felt  an  you  du,  and  kept  pace  with  jrour  exertions 
in  aid  of  the  L.  J.,  our  ability  to  serve  the  cause  of  rignt,  which  includes  their 
interest*!,  would  be  greatly  increased.  The  plan  you  jiropose  is  an  admirable 
one,  but  cannot  origmate  with  us.  Those  to  whom  you  refer  already  know  our 
position,  and  we  are  not  prepared  to  importutu.  The  apathy  shown  is  most 
discouraging :  the  back  numliers  wilt  be  attended  to. 

J.  C— Look  to  Johtuton  and  the  *■  Imperial,"  and  yon  will  find  the  "jocoiar 
definition"  (a«  you  call  it)  sustained. 

J.  J.— A  thousand  thanks.  We  have  no  doubt  their  answer  to  the  "order  " 
wilt  he.  **  to  hear  is  to  obey.  ** 

T.  EL— There  is  a  case  noted  in  the  Repertory  which  give*  the  answer  you 
require. 

|.\  Q.^We  cannot  insert  malignant  eShstoiiA  from  disappoinAd  parties.  Yoor 
proposal  to  compensate  and  indemnify  is  rejected  with  contempt. 

IVkxo.— Furnish  your  name,  njt  necessarily  for  publication,  bat  as  a  a  guar- 
antee  oi*  good  faith. 


TO  READERS  AND  CORRESPONDENTS. 


AU  Commonicatioiu  on  Editorial  matteci  to  be  addreieed  to 

«  The  Editors  of  the  Law  Journal," 

Banrio;  U,  C. 
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Remittanoea  and  Letters  on  business  m«iters  to  be  addressed  (prepaid)  to 

**  The  Publishers  of  the  Law  Journal," 

Barrie>  U.  C. 

Whatever  is  intended  for  publication  must  be  authenticated  by  the  name  and 
address  of  the  writer,  not  necessarily  for  publication,  hut  as  a  guarantee  of  his 
good  &ith. 

Matters  for  pnblication  should  be  in  the  Editors*  hands  three  weeks  prior  to 
the  publication  of  the  nomber  for  which  they  are  intended. 

MOTICK. 

The  Ufptr  Cmada  Law  Jcnrnai  is  not  liable  to  posti^e.  The  Terms  are  90s. 
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LAW  REFORMS  OF  THE  SESSION. 

We  nolice  that  the  Common  Law  Procedure  Bill 
has  passed  the  third  reading  in  the  House,  and 
probably  before  this  reaches  our  readers,  will  have 
passed  the  Upper  House.  We  understand  that  no 
substantial  alterations  have  been  made.  It  is  to 
be  hoped  that  as  soon  as  it  passes  both  Houses,  it 
will  receive  the  Royal  Assent,  and  be  printed  for 
instant  distribution:  it  comes  into  operation  as 
early  as  the  21st  day  of  August. 

Mr.  Attorney  General  Macdonald  has  also,  we 
are  pleased  to  see,  introduced  a  kindred  measure, 
"A  Bill  to  simplify  and  expedite  the  proceedings 
in  the  County  Courts  of  Upper  Canada,  and  to  alter 
and  amend  the  Law  in  relation  to  these  Courts" : 
doubtless  it  will  be  as  remedial  in  its  nature  as  the 
Common  Law  Procedure  Bill,  and  will,  we  trust, 
amend  the  obviously  existing  defects  in  the  County 
Courts  Acts,  which  we  took  occasion  to  refer  to  in 
the  March  number  of  this  Journal. 

We  see  by  the  English  papers,  that  there  is  a 
measure  now  before  the  House  of  Commons  enlarg- 
ing the  jurisdiction  of  the  County  Courts ;  and  it 
is  settled  that  the  County  Judges  are  to  have  the 
full  yearly  salary  of  £1,500  sterling.  In  the  Illus- 
trated London  News  of  the  6tb  April,  theje  is  an 
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article  on  the  Salaries  of  the  Judges,  which  may 
be  read  with  advantage  by  those  who  feel  an 
interest  in  the  administration  of  Justice,  and  are 
desirous  to  deal  fairly  with  its  Ministers. 


CONTRACT  BY  A  CORPORATION. 


The  following  reference  to  English  cases  on  the 
liability  of  a  Corporation  upon  a  contract  not  under 
seal,  may  be  useful  to  the  readers  of  the  Law 
Journal : — 

^^  The  Rule  of  Common  Law  is  that  a  Corporation 
cannot  contract  except  under  common  Seal ;  the 
exception  to  the  Rule  applies  in  cases  where  to  hold 
the  Rule  applicable  would  defeat  the  purposes  for 
which  it  was  established,  the  principle  of  the  ex- 
ception being  convenience  almost  amounting  to 
necessity.  The  Court  of  Queen's  Bench  has  in 
the  following  cases  extended  the  exception  to  all  cases 
of  contract  by  trading  or  other  Corporations,  where 
the  contract  is  incidental  to  the  business  or  purpose 
for  which  the  Corporation  was  established,  though 
not  of  ordinaiy  occurrence : — Copper  Mines  Co.  v. 
Fox,  20  Law.  J.B.  174;  Clarke  t;.  Cuckfield 
Union,  21  Law  J.B.  S49  ;  Henderson  v.  Austra- 
lian Steam  Navigation  Company,  24  Law  J.B. 
322. 

The  Court  of  Exchequer  and  Common  Pleas 
have,  in  the  following  cases,  maintained  tlie  Com- 
man  Law  Exception  in  its  integrity^  refusing  relief 
on  all  contracts  not  falling  strictly  within  it : — East 
London  Water  Works  Co.  v.  Bailey,  5  Law  J., 
C.P.  175 ;  Samprill  v.  Billercay  Union,  18  L.  J. 
Ex.  282;  Diggle  v.  Blackwall  Railway  Co.,  19 
Law  J.  Ex.  S08 ;  Homersham  v.  Wolverhampton 
Water  Works,  20  Law  J.  Ex.  193 ;  Smart  v.  West 
Ham  Union,  24  L.  J.  Ex.  201." — Communicated. 


REPORTS  AND  REPORTERS. 

Our  readers  will  have  noticed  that  from  the  first 
many  cases  have  appeared  in  this  Journal  in  ad- 
vance of  the  regular  Reports ;  we  are  indebted  for 
this  to  C.  Robinson,  Esq.,  the  Reporter  of  the  Court 
of  Queen's  Bench.  The  cases  have  been  chiefly 
in  relation  to  Municipal  Law  and  Conunon  School 
subjects,  in  which  very  many  of  our  readers  must 
be  greatly  ialereatedj^  and  wimld  have  no  oppor- 


tunity of  being  informed  on  except  through  the 
medium  of  the  Law  Journal. 

It  is  possible  that  Mr.  Robinson  may  in  conse« 
quence  lose  a  few  subscribers,  but  the  extensive 
publicity  the  law  decisions  he  kindly  gives  U9 
gain  through  our  pages,  is  calculated  to  do  much 
good  and  save  the  expense  of  much  litigation  to 
the  country.  We  know  already  cases  in  which 
an  aggregate  of  several  hundred  pounds  wa» 
saved  by  a  timely  knowledge  through  Hie  Law 
Journal  of  the  decisions  of  the  Courts.  We  would 
be  most  unwilling  to  interfere  with  the  legitimate 
interests  of  others — indeed  we  could  not  if  the 
regular  Reporter  objected  copy  his  head  notes — 
yet,  as  everybody  knows  that  tendencies  of  a  mer- 
cenaiy  character  are  neither  inherited  nor  possessed 
by  Mr.  Robinson,  and  as  he  must  see  that  the 
object  of  more  than  one  contributor  to  the  Law 
Journal  is  not  gain,  we  have  gladly  accepted  his 
gratuitous  assistance  in  the  way  spoken  of  in  aid 
of  the  useful  objects  the  Journal  has  in  view ;  and 
we  desire  thus  publicly  to  acknowledge  his  kind- 
ness. .  Few  persons  are  aware  of  the  mass  of  busi- 
ness transacted  in  Chiunbers  by  the  Common  Law 
Judges; — ^the  mere  enumeration  of  what  is  done 
daily  would  occupy  a  whole  newspaper  column  : 
veiy  important  points  of  practice  come  up  con- 
stantly for  decision,  of  great  interest  to  the  countiy 
practitioner,  and  to  the  solution  of  which  many 
hours  of  the  Judge's  time,  of  right  exclusively  their 
own,  are  necessarily  devoted. 

The  more  important  written  decisions  are,  we 
believe,  published  in  due  course  by  Mr.  Robinsop, 
but  many  valuable  decisions  are  not  given  in  writ- 
ing. Our  late  arrangements  enable  us  to  lay  before 
our  readers  a  copious  supply'  of  the  decisions  of  the 
learned  Judges  in  Chambers,  comprising  all  in 
which  written  judgments  are  given,  and  most  of 
those  in  which  any  new  or  important  point  of  prac- 
tice is  verbally  decided ;  and  we  have  to  acknow- 
ledge the  very  cordial  aid  in  this  reftpect  received 
from  many  of  those  connected  with  the  practice  in 
Chambers. 

In  another  department  of  the  Law,  attempts  have 
been  made  to  procure  reports  of  cases  on  matters 
within  the  objects  of  a  Local  Courts  Journal,  the 
result  of  which  we  will  announce  hereafter. 
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AMERICAN  LAW  PUBLICATIONS. 


The  way  in  which  law  books  were  got  up  some 
twenty  years  ago  in  the  United  States  many  of  our 
readers  will  remembei.  The  printing  indistinct 
and  faulty  in  every  respect — the  paper  execrable — 
the  binding  little  better  than  a  loose  cover — the 
whole  mechanical  execution  far  inferior  to  "the 
cheap  publications"  of  the  present  day.  Perhaps 
there  is  no  branch  of  business  in  which  our  neigh- 
bours have  more  progressed  than  in  book-work, 
parti|;ularly  in  law  books.  In  the  social  condition 
of  Canada  and  the  United  States  the  lawyer  finds  a 
great  similarity,  more  particularly  in  the  nature 
and  objects  of  contracts  and  the  transfer  of  property 
generally ;  moreover  the  Common  Law  of  England 
is  the  basis  of  the  legal  systems  in  both  countries, 
and  it  is  obviously  of  great  advantage  to  us  to  be 
able  to  procure  reliable  American  Editors  of  stand- 
ard English  works,  enriched  by  Notes,  and  with 
references  to  the  decisions  of  a  Kent,  a  Story,  &c. 
Yet  until  of  late  years,  American  editions,  if  not 
fall  of  errors,  have  been  so  uninviting  "in  substance 
and  in  form,"  that  few  cared  to  obtain  them.  Now, 
however,  it  is  otherwise :  and  for  ourselves  we 
would  always  prefer  an  American  edition,  if  com- 
ing from  reliable  publishers — not  merely  because 
of  the  difference  in  cost,  (it  is  seldom  half  the  price 
of  an  English  edition)  but  for  reasons  we  have 
stated. 

We  have  been  led  to  make  these  remarks  from 
an  examination  of  two  books  now  before  us,  (Bishop 
on  Criminal  Law  and  English  L.  and  £.  Reports, 
vol.  32,  noticed  in  another  place)  published  by 
Little,  Brown  &  Co.,  of  Boston.  These  works  are 
well  got  up  in  every  respect,  and  do  great  credit  to 
the  publishers.  The  typography  fully  equals  any 
work  of  the  kind  we  have  seen.  We  are  not  pre- 
pared to  admit  an  equality  with  English  works, 
either  in  paper  or  binding,  but  at  the  same  time 
believe  the  English  publishers  could  not  turn  out 
anything  so  good  for  the  same  money. 

We  commend  Little  &  Brown's  publications  to 
our  professional  brethren  in  Canada. 


DIVISION  COURTS— OFFICERS,  &c. 

It  has  been  suggested  to  us  that  our  articles  under 
this  head  are  too  practical.    We  cannot  think 


for  we  happen  to  know  that  Officers  generally  need 
and  are  anxious  to  obtain  full  information  on  the 
duties  and  responsibilities  of  their  office,  and  one 
prominent  object  of  this  Publication  was  to  place 
it  withm  their  reach. 

In  the  first  number  of  the  first  volume  ot  the 
Journal  our  intentions  were  atmounced  as  follows: 
"  The  Officers  of  these  Courts  have  important  and 
responsible  duties  to  perform;  often  so  situated 
that  it  is  impossible  for  them  to  procure  advice, 
they  must  frequently  act  on  their  own  unaided 
judgment — to  assist  that  important  and  numerous 
body  in  the  discharge  of  their  several  duties,  will 
be  our  constant  aim :  with  this  view  the  matters 
which  more  immediately  concern  them,  such  as 
procedure,  &c.,  will  receive  attention,  and  from 
time  to  time  hints  will  be  given  for  their  assistance 
and  advantage.  Officers  having  large  Courts  will 
have  large  experience,  and  attention  will  be  given 
to  communications  tending  to  make  this  department 
extensively  useful."  In  the  course  so  indicated  it 
is  our  intention  to  continue,  and  we  know  that 
Officers  are  perfectly  satisfied.  The  affairs  of  the 
Journal  have  given  us  large  opportunities  for  form- 
ing a  correct  opinion  of  Clerks  as  a  class,  and  we 
venture  to  assert  that  no  department  in  the  public 
service  can  boast  such  a  large  proportion  of  well 
informed,  respectable  men ;  not  a  few  are  gentle- 
men of  very  superior  attainments^  and  a  great  many 
are  Magistrates,  Reeves  and  Postmasters,  but  at 
the  same  time  we  cannot  lose  sight  of  the  fact,  that 
with  between  two  and  three  hundred  Divisions, 
there  are  many  of  the  Clerks  in  the  small  rural 
Divisions  whose  attainments  are  very  moderate, 
and  the  paltry  fees  of  office  hold  out  little  induce- 
ment for  laborious  study  to  perfect  themselves.  All 
need  information ;  we  desire  to  inform  and  assist 
all ;  and  in  adopting  a  plain  and  pointed  mode  of 
expressing  ourselves,  this  object  will  be  best  served ; 
the  writer  of  these  articles  has  from  the  first  kept 
this  before  him.  We  look  more  to  furnishing  timely 
and  reliable  information  than  style  of  expression, 
and  the  intrinsic  value  of  the  articles  is  the  criterion 
by  which  we  claim  they  should  be  judged. 


ARSENICAL  POISONING— THE  WOOLER  CASE. 


We  would  strongly  recommend  for  perusal  the 
following  report  of   the  Wooler  case.     It  comes 
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from  the  pen  of  Professor  Christison^  who  is  perhaps 
the  best  British  authority  on  the  subject  of  poison- 
ing ;  the  statement  is  clear  and  concise,  and  as  free 
as  need  be  from  medical  technicalities. 

We  said  in  our  last  number  that  for  many  years 
no  case  had  been  brought  before  the  Courts  involv- 
ing so  many  points  of  interest :  it  is  in  fact  a  typical 
case  of  arsenical  poisoning,  and  one  well  calculated 
to  impress  on  the  mind  all  the  symptoms  which 
may  be  pnxiuced  by  the  continued  administration 
of  minute  doses  of  arsenic.  Dr.  Christison  justly 
thinks  that  ^'such  conclusive  investigation  and 
evidence"  should  have  elicited  public  approbation 
during  the  trial,  and  as  a  toxicologist  naturally 
glories  in  the  detective  powers  of  that  branch  of 
science  on  which  he  has  written  so  well.  His 
quotation  that  "  Law  seems  to  have  sworn  war 
against  Physic,"  unfortunately  is  applicable  to  the 
state  of  antagonism  in  which  the  professions  are 
too  frequently  placed. 

Towards  the  close  of  last  June,  Mrs.  Wooler,  wile  of  a  retired 
mercantile  ^ntleman,  residios  a  few  miles  from  Darlington, 
died  of  a  tedious  illness,  which  put  on  the  characters  of  slow 
aresenical  poisioning.  A  coraner^s  inquest  having  been  con- 
sequently held,  a  verdict  of  death  by  poison  was  returned,  but 
without  pointing  at  any  individual  as  the  guilty  agent.  Some 
relatives  of  the  deceased,  dissatisfied  with  the  result^  petitioned 
the  Home  Secretary  of  State  that  further  inquiry  should  be 
made ;  the  petition  was  granted ;  and  the  definitive  result  of  a 
new  investigation,  before  the  magistrates  of  Darlington,  was 
Uie  committal  of  the  husband  to  prison  on  a  charge  of  murder 
by  poison.  The  trial  came  on  at  tne  Durham  assizes  on  the  7th 
December  last ;  and  after  lasting  three  entue  days,  terminated 
in  the  acquittal  of  Mr.  Wooler. 

There  has  seldom  been  a  criminal  trial  in  this  country,  and 
eertainly  none  for  the  last  twenty  years,  which  has  involved  so 
many  points  of  interest  to  the  medical  profession.  I  have, 
therefore,  at  the  suggestion  of  various  parties,  been  induced  to 
give  some  account  of  it ;  for  jrhich,  indeed,  I  have  enjoyed 
peculiar  opportunities — ^having  incidentally  become  a  witness 
m  the  case,  having  heard  tb^  proceeding  during  the  first  two 
days  of  the  trial,  and  being  supplied  with  full  information,  not 
merely  of  what  passed  on  the  concluding  day,  but  likewise 
during  all  the  previous  inquiries  before  the  coroner's  jury^  and 
the  bench  of  magistrates.* 

*  I  nmy,  perhaps,  be  allowed  to  state  here,  bow  T  came  to  be  concerned  in 
the  case ;  because  the  part  which  I  had  in  it  at  the  I>e|^iiinuiff  has  been  stranj^ely 
misrepresented  m  various  qoarteni,  and  made  the  subject orgrroandless  animad- 
version. On  the  96th  of  June,  only  two  days  before  the  lady's  death.  I  received 
from  Dr.  Halsewood,  Dr.  Jackson,  and  Mr.  Henzell,  her  medical  attendants,  a 
statement  of  her  ease,  with  a  request  for  advice  as  to  their  proceedings.  They 
had  ft>r  some  time  entertained  a  growing  suspicion  that  the  svmptoms  depended 
on  arsenical  poisoning ;  and  latterly  they  had  obtained  doubtful  indicauons  uf 
arsenic  in  the  urine.  But  up  to  the  date  of  the  letter,  the  22ud  and  23rd  of  June, 
they  had  not  imparted  their  fears  to  any  one  ;  and  they  were  in  doubt  whether 
the  suspieioa  was  so  well-groanded  as  to  call  on  them  to  declare  it,  especially 
as  the  lady*s  hnshaud  vras  one  of  those  on  whom  suspicion  might  eventually 
Ught.  I  replied  that,  since  the  symptoms,  at  that  period,  though  referrabie  to 
arsenical  poisoning,  were  such  as  natural  disease  might  also  produce,  they 
ahoold  be  cantioiis  in  divulging  their  suspidoos,  mitil  they  had  either  strong 
general  evidenee  against  an  mdividual,  or  positive  proof  oi  arsenic  in  the  urine, 
vomited  matters,  or  remBhi5>  of  articles  admimstered.  I  mentioned,  at  the  nme 
time,  how  1  thouj^t  they  might  best  obtain  satislhetory  evidence  of  the  positive 
presence  or  positive  absence  of  arsenic  in  4hese  quarters;  and  I  onered  to 
examine  for  them  some  nrine,  prepved  by  crocentnuioD  with  pore  bydrochkric 


Mr.  Wooler,  after  passing  much  of  his  early  life  in  a  mer- 
cantile capacity  in  various  parts  of  the  world,  and  last  of  all  in 
the  East  Indie?,  settled  at  Burden,  near  Darlington,  about  seven 
years  ago.  He  had  been  married  eighteen  years,  but  had  no 
family.  His  household  consisted  of  only  one  servant,  or  some- 
times  two,  and  a  gardener,  -who,  however,  did  not  live  in  the 
house.  During  the  last  illness  of  Mis.  Wooler  there  was  only 
one  servant ;  nor  had  she  ever  the  benefit  of  a  nurse,  because 
it  appears  that  she  disliked  such  attendance.  There  was  no 
want  of  proof  that  at  all  times,  down  almost  to  her  very  death , 
her  husband  and  she  lived,  to  all  anpearance,  on  terms  of  sin- 
cere, reciprocal  affection ;  and  neitner  on  the  trial,  nor  at  the 
two  previous  inquiries,  was  there  a  tittle  of  evidence  produced 
to  the  contrary.  Not  a  shadow  of  proof  appeared  that  the 
husband  could  have  any  motive  for  getting  rid  of  his  wife. 
Nevertheless,  she  indubitably  died  of  poisoning  with  arsenic^ 
frequently  administered. 

In  face  of  these  two  great  defects  in  the  usual  nwral  proof 
in  charges  of  murder  by  poison,  it  is  not  easy  to  see  how  any 
circumstances  of  serious  suspicion  should  arise  against  a  hus- 
band.    But  so  it  was  m  this  case. 

For  at  least  five  weeks,  no  one  but  the  prisoner  and  the  female 
servant,  had  such  access  to  the  deoeasea  as  was  necessary  to 
carry  on  a  system  of  repeated  and  protracted  poisoning.  Dur- 
ing that  period,  indeed,  her  niece,  a  girl  of  15,  lived  in  the 
house  for  a  short  time,  and  a  female  friend  from  the  neighbor- 
hood also  visited  her ;  but  their  opportunities  were  not  adequate, 
and  every  other  circumstance  rendered  it  impossible  to  suspect 
them.  Subsequently,  other  friends  tended  her  in  her  illness: 
but,  before  they  did  so,  the  affection,  of  which  the  deceased! 
died,  had  been  completely  established.  Against  the  servant 
not  one  iota  of  suspicion  attaches  from  the  evidence.  Against 
the  prisoner,  the  only  other  party  who  had  all  along  free  enough 
access,  there  was  the  evidence  of  sundry  rather  contradictory 
and  otherwise  suspicious  acts,  the  occurrence  of  which  seemed 
extraordinary  on  tne  supposition  (^  his  innocence,  but  each  of 
which  was  capable  of  being  individually  explained  away  with- 
out any  very  violent  assumption. 

Of  these,  it  is  unnecessarjr  to  ndtice  here  any,  except  a  few 
which  appertain,  directly  or  indirectly,  to  the  medicai  part  of 
the  evidence.  In  the  first  place,  then,  besides  being  constantly 
with  his  wife,  and  administering,  or  helping  to  administer, 
food,  drink,  and  medicine,  on  numerous  occasions — no  extraor- 
dinary proceeding  on  the  part  of  an  affectionate  husband — he 
likewise  frequently  administered,  or  aided  in  administering, 
nutritive  and  astringent  injections,  a  species  of  service  which 
every  medical  man  must  allow  to  be  very  unusual  for  a  non- 
professional husband  to  render  to  his  wife.  Secondly,  in  one 
of  two  syringes  used  for  that  purpose,  on  repeated  occasions, 
arsenic  was  subsequently  detectea  by  Dr.  Taylor;  but  the 
syringe  had  lain  for  a  good  many  days  in  an  open  closet,  while 
in  the  custody  of  a  police  officer.  Thirdly,  the  only  occasion, 
on  which  articles  administered  by  the  mouth  remained  for  a 
continuity  of  time  on  her  stomach,  was  during  a  period  of  one 
day,  when  he  was  absent  from  home.  Fourthly,  he  showed, 
in  the  opinion  of  the  wife's  medical  attendants,  an  unusual 
acquaintance  with  the  properties  of  poisons,  for  one  who  had 
no  professional  reason  for  making  nimself  acquainted  with 
that  subject.  Fifthly,  he  possessed  a  rather  numerous  collec- 
tion of  medicines,  several  of  which  are  also  eneroetic  poisons, 
such  as  tincture  of  henbane,  bimeconate  of  mormiia,  ergot  of 
rye,  veratria,  strychnia,  and  FowlerV  arsenical  solution.  It 
appeared,  however,  tl^at  several  of  these  had  been  obtained  in 
aU  probability  at  Bombay  and  the  Cape  of  Good  Hope,  and 
therefore  many  years  ago ;  and  no  evidence  was  produced  of 

acid.  The  arine  was  sent,  and  I  fowid  aisenic  in  it  nneqaivocally;  but  before 
I  could  intimate  the  result,  the  lady  died.  Meanwhile,  fresh  symptoms  had 
rendered  the  nature  of  the  case  mure  clear ;  and  at  her  death  the  suspicions  of 
her  medical  attendants  were  made  known,  and  were  at  once  amply  eoniirmed 
by  the  morbid  appearanccji,  by  my  analysis  of  the  urine,  aad  by  the  detection  oi 
arsenic  in  the  liver  and  other  organs  after  death. 
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the  recent  purchase  of  either  arsenic  or  any  other  poisonous 
substance.  As  to  the  arsenical  solution,  it  was  contained  in  a 
small  ounce  phial,  in  which  there  remained  about  one  drachm 
and  a  half;  so  that,  supposing  the  bottle  had  been  once  full, 
only  three  grains  and  a  quarter  had  disappeared,  a  quantity  too 
small  to  produce  a  protracted  arsenical  poisoning — not  more>  in 
fact,  than  would  suffice  for  a  medicincu  course  of  arsenic  of 
twenty-six  days'  duration.  Sixthly  and  lastly,  the  bottle  of 
arsenical  solution,  which  had  been  seen  by  two  of  the  medical 
witnesses,  during  the  life  of  the  lady,  in  a  basket  of  various 
medicines  and  poisons,  was  the  only  one  which  was  found  to 
have  disappeared  from  the  basket,  when  sought  for  by  the 
authorities  after  her  deaths  But  its  disappearance  was  not 
traced  even  presumptively  to  the  prisoner.  The  functionaries 
of  Darlington  were  plainly  remiss  in  following  up  the  fate  of 
this  bottle* 

It  is  undoubtedly  venr  extraordinair  how  these  and  other 
grounds  of  suspicion  of  a  more  purely  general  nature  should 
have  concurred  to  attach  suspicion  against  an  affectionate  hus- 
band, who  had  neither  interest  nor  other  motive  for  desiring 
the  death  of  his  wife.  But  in  the  face  of  these  two  defects  of 
evidence— a  motive,  and  alienation  between  the  parties — even 
although  the  grounas  of  suspicion  had  really  been  stronger,  no 
impartial  jury,  I  apprehend,  could  have  brought  in  any  other 
veniict  than  the  one  actually  delivered* 

There  is  perhaps  no  trial  on  record,  in  which  the  general  or 
moral  evidence  is  so  contradictory.  Not  so  with  the  medical 
evidence  of  death  by  arsenical  poisoning. 

It  is  now  much  the  fashion  with  lawyers,  whether  civil  dr 
criminal,  to  rail,  both  in  season  and  Out  of  season,  at  medical 
evidence.  A  newspaper  critic,  on  the  present  occasion,  has 
indeed  gotie  so  far  as  to  state,  not  without  some  show  of  reason, 
that  law  seems  to  have  sworn  war  against  physic,  for  some 
time  past,  in  this  country.  The  accusation  is  in  some  measure 
supported  by  the  fact,  that  not  one  word  of  approbation  was 
befltoWed,  throughout  this  long  trial,  on  the  most  elaborate, 
difficult,  and  conclusive  medical  investi^tion  and  evidence, 
hitherto  produced  upon  any  criminal  trial  m  Britain.  The  proof 
of  poisoning  by  arsenic  was  eg  perfect,  in  very  nice  and  diffi- 
cult circumstances,  that  even  the  prisoner's  counsel  evidently 
surrendered  that  point,  without  attempt  at  dispute,  from  the 
very  beginning.  How  different  was  the  case,  only  five-and- 
twenty  years  ago,  when  the  main  efforts  of  couusel  were  inva- 
riably directed  to  deny  and  disprove  the  poisoning ! 

The  history  of  the  poor  lady's  sad  ilhiess  is  one  of  the  most 
instructive  cases  of  poisoning  with  arsenic,  that  has  ever  been 
published ;  and  well  deserves  record  in  medical  literature,  were 
It  for  no  ol^er  reason.  But  it  possesses  a  rare  interest,  also, 
inasmuch  as  it  shows,  in  these  days  of  growing  refinement  in 
crime,  that  the  secret  poisoner  is  not  to  expect  to  produce,  by 
slow  poisoning  with  arsenic,  the  obscure  pmins,  the  imperoep- 
tible  progress,  and  nameless  death,  which,  in  me  age  ot  Secret 
Poisoning,  arsenic  was  supposed  to  occasion  in  the  hands  of 
the  skiltul ;  but  that,  on  the  contrary,  he  will  in  all  probabilitv 
excite  the  most  characteristic  and  aggravated  symptoms  which 
that  poison  is  known  to  create ;  that  ne  may,  in  short,  produce 
a  typical  case  of  arsenical  poisoning.  It  appears  that,  in  the 
beginning  of  May,  Mrs.  Wooler,  a  rather  delicato  wpman  of 
38  years  of  age,  was  attacked  with  pain  and  vomiting  soon 
after  an  otdinary  dinner.  The  kind  of  symptoms  that  ensued 
for  a  week,  were  not  particularly  inqmrea  into  at  the  trial. 
The  servant,  the  only  person  to  supply  direct  evidence  on  the 
subject,  gave  no  farther  information  than  that  she  continued  ill, 
but  did  not  vomit  again.  On  the  8th  of  May  Dr.  Jackson  was 
sent  for,  as  her  m^cal  attendant.  He  found  her  labouring 
under  symptoms  of  sastro*intestinal  irritation,  and  treated  her 
accordingly,  with  li^t  bitters  and  bismuth.  She  had  a  sickly 
look;  a  small,  frequent  pulse;  flatulence;  a  frequent  slight 
tickling  coujg^h,  or  rather  nawlung,  without  expectoration ;  an 
oecasiond  dimharge  of  mucus  from  the  bowels^  aocominnied ' 


with  tenesmus  and  griping,  and  of  some  days'  standing ;  red-» 
ness  of  the  eyelids  and  lining  membrane  of  the  nostrils ;  loss 
of  appetite,  and  great  failure  of  strength.  In  three  or  four  days 
more,  tnere  was  anxiety,  restlessness  at  night,  and  greater 
Weilktiess ;  increased  griping,  tenesnlus,  and  mucous  discharee^ 
now  also  streaked  with  blood;  dryness  or  tightness  in  Sie 
throat,  with  hoarseness  of  the  voice ;  and  she  h^  a^in  begun 
to  vomit.  The  treatment,  at  this  ^ime,  consisted  pnnpipally  of 
bismuth  as  a  sedative,  hydrocyanic  acid  to  allay  vomiting,  and 
astringent  opiate  injections  to  check  diarrhoea.  Mr.  Henzell, 
Dr.  Jackson's  assistant,  first  saw  her  on  the  16lh  May,  and 
also  fdund  her  labouring  under  these  symptoms.  The  same 
syptoms  continued,  wiUi  little  change,  etcept  a  proeressive 
exacerbation,  in  spite  of  appropriate  treatment,  till  28m  May, 
when  the  mouth  was  ascertained  to  be  sore,  and  the  throat  was 
so  uneasy  as  to  Impede  sWallowing.  Two  days  later  the  stools, 
previously  bilious,  assumed  a  fatty  appearance  owing  to  the 
presence  of  pus,  as  proved  by  microscopial  examination.  The 
v6mitihg  ahd  purging  Were  noW  worse  than  ever,  and  the 
vomiting  seldom  occurred  except  after  the  taking  of  food  or 
medicine.  The  tongue  was  red  and  fiery,  the  mouth  and  lips 
excoriated,  the  anxiety  and  restlessness  very  gretit. 

On  the  4th  June  there  were  the  same  symptoms,  arid  a  far- 
ther aggravation  of  them ;  but  the  stethoscope  on  this  day,  also 
betray^  slight  tubercular  infiltration  at.  the  summit  of  both 
lungs,  most  advanced  in  the  ri^ht  side ;  indoletlt,  however,  iil 
bothi  Naturally  tul)erculo6is>  affecting  the  al)doroeti  as  well 
as  the  chest,  was  for  a  time  suspected,  and  cod-liver  oil,  with 
opiate  injections,  constituted  the  treatment.  Mr.  Henzell,  how- 
ever, on  this  day,  **  began  to  conjecture  that  the  symptoms  he 
saw  were  such  as  slow  arsenical  poisoning  might  pnxiuce." 

On  the  6th  June  Dr»  Halsewood  was  called  into  consultation. 
The  conjunctives  were  much  injected*  The  nostrils  were  very 
red.  Tue  mouth  and  lips  were  much  excoriated,  and  a  source 
cd  great  distress.  The  tongue  was  lilso  red  and  sore.  There 
was  imeasiness  in  the  gullet,  some  sore  throat,  a  tickling  irri- 
tation at  the  top  of  the  windpipe,  and  hoarseness.  The  anus 
was  excoriatedi  The  patient  coiriplained  of  pain  in  the  stomach, 
urgent  thirsty  want  of  appetite,  and  frequent  vomiting ;  of  tenes* 
mus,  griping,  and  diarrhcsa ;  of  hiccup ;  of  intense  anxiety, 
restlessness,  and  general  distress.  The  pulse  was  usually 
above  130,  and  feeble>  The  stools  had  been  ascertained,  by 
the  microscope,  to  contain  pus^globules  and  blood-discs  for 
three  days  t)efore.  On  the  10th  June,  the  urine,  which  was 
scanty,  lu^h-<»loured,  and  high  in  density,  was  ascertained  to 
be  aibuminous,  and  to  deposit  blood-discs  and  casts  of  the 
uriniferous  tubes  of  the  kidneys.  On  the  13th  June,  the  face 
and  arms  presented  an  eruption,  which  gradually  put  on  the 
character  of  eczema.  The  s3rm]2toms  otherwise  continued  much 
the  same ;  and  still,  as  from  the  first,  they  presented  a  parox-' 
ysmal  tendency  in  point  of  severity. 

On  or  about  the  17th  of  June  the  three  medical  gentlemen — 
who  had  all  independently  begun,  for  some  days  before,  to 
entertain  a  lurking  idea  that  the  lady  might  be  labouring  under 
the  effects  of  arsenic,  frequently  administered  in  small  doses — 
came  to  an  understanding  with  one  another,  and  agreed  that 
there  was  such  ground  for  suspicion  of  poisoning  with  arsenicy 
so  as  to  call  upon  them  to  regulate  their  treatment  aocordingly« 
This  suspicion,  originally  deduced  from  the  symptoms,  was 
strengthened  by  an  examination  of  the  urine  on  the  14th  and 
sube^uent  days,  by  Mr.  Henzell,  who,  by  means  of  Reinsch's 
process,  obtained  upon  copper,  a  metallic  deposit,  which,  how-' 
ever,  he  could  not  satisfactorily  make  out  at  that  time  to  be 
arsenic.  The  ammonio-citrate  of  iron  freely  administered^ 
first  by  injection,  and  afterwards  also  by  the  mouUi,  as  an 
antidote,  seemed  for  a  time  to  be  of  service  in  mitiffaeting  the 
symptoms.  The  pulse  which  had  reached  160,  fell  towards 
the  20th  to  120.  6ut  the  countenance  appeared  more  sunk, 
and  the  restlessness  was  excessive  in  spite  of  frequent  doses  of 
opium.    On  the  2M  she  beeame  again  worse ;  the  iBcnlesmeea 
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and  weakness  were  extreme ;  the  pulse  feeble  and  intennit- 
tinff ;  the  edge  of  the  tongue  ulcerated,  and  the  palate  covered 
wim  papules  or  pustules ;  the  hands  cold  and  moist ;  the  vom- 
iting severe :  the  diarrhcsa  less  so.  On  this  day  the  patient 
first  mentioned  to  her  attendants  a  sense  of  stifihess,  numbness, 
and  tingling,  which  she  had  fek  in  the  anna  for  two  or  three 
days  before.  Prior  to  the  23id,  the  urine  had  presented  very 
much  the  character  formerly  described,  but  on  this  day  what 
was  presented  for  examination  abounded  in  oxalate  of  lime 
cnrrtids,  and  showed  neither  albumen,  blood,  nor  tube-casts. 
Tnis  was  obviously  a  difierent  urine  substituted  accidentally  or 
intentionally.  Next  day  it  jwesented  its  usual  character,  except 
that  the  aUwunen  had  disai^peared.  In^that  of  the  22nd  I 
found  arsenio  unequivocally  by  Berzelius'  modiiSoation  of 
Afoiah's  pn)ce68. 

On  the  26th,  all  the  symptoms  eot  worse,  especially  the 
Tomiting,  and  the  tineling,  and  numbness  of  the  hands.  The 
pulse  was  144  or  150,  and  very  small  and  weak.  She  was 
evidently  sinking.  In  the  subsequent  ni^ht,  she  was  seized 
with  paroxysms  of  tetanic  spasm,  gracmally  increasing  in 
severity  and  duration,  and  at  length  becoming  almost  inceasant. 
At  hau-past  ten  on  the  morning  of  the  27th  she  died,  retaining 
possession  of  her  mental  Acuities  to  the  last  I  have  withheld 
nom  this  narrative  the  account  of  the  treatment  Varioiis 
eedatives,  astringents,  and  tonics,  were  tried.  The  only  unpor- 
tant  point  requinns  notice  here  respecting  these  remedies,  was 
that  mey  all  failedto  procure  any  lasting  relief,  and  in  geneml 
even  a  temporary  amelioration. 

The  body  was  examined  on  the  morning  of  the  day  after 
death.  There  was  alight  tubescular  infiltration  in  the  apex  of 
each  lung,  and,  in  the  left,  a  small  cavi^.  The  trachea  and 
large  bronchial  tufbes  were  much  injectea  and  red.  The  heart 
was  small,  pale,  otherwise  healthy.  The  liver  was  sliffhtly 
enlarged,  sanron-coloured,  friable,  faXty.  The  interior  c7  the 
stomaush  was  slightly  vascular  in  its  greater  curvature ;  but  the 
smaller  curvature  presented  groups  of  amall  vessels  gorged 
with  blood,  so  numerous  at  its  larger  end,  as  to  render  tSe  red- 
ness almost  universal,  and  like  a  sheet  of  blood  under  the 
mucous  coat — ^which  was  soft  and  friable.  The  duodenum  was 
▼aseidar  intemally,  and  full  of  %laek  mutter.  The  jeiuaum 
was  much  in  the  same  state.  The  ilium  was  redder -001],  amd 
tiuooghout  the  lower  third  denuded  of  its  mnoous  coat  in  many 
patches,  varying;  in  size  from  a  shilling  to  a  crown,  and  here 
and  there  involvinff  its  whole  elrcuraference.  At  the  latter 
Doints  the  peritoneal  coat  was  bare,  thin,  and  very  easily  tom. 
Many  mesenteric  glands  were  prominent  and  black.  Hie 
colon  was  everywhere  vascular ;  numerous  small  ulcers  pierced 
the  mucous  coat  in  the  ascending  and  transverse  poitions ;  and 
the  rectum  was  similarly  but  less  extensively  affected.  The 
pancreas  was  somewhat  vascular;  kidneys  congested^  spleen 
congested;  aterua«healdif. 

Mr.  Henzell  found  arsenic  in  the  fiver.  Dr.  Taylor,  of  Guy's 
Hospital,  London,  found  it  also  in  the  liver,  and  in  the  heart, 
the  lunfls,  the  intestines,  the  rectum  separately,  and  in  a  diity 
bloody  liquid  from  the  peritoneal  sac.  Mr.  Richardson,  an 
analytical  chemist  of  Newcastle,  found  it  in  a  mass  of  viscera, 
(consisting  of  portions  of  the  stomach,  Hver,  spleen  and  kidneys. 

All  the  medical  witnesses  agreed  that  the  lady's  illness  and 
dea^  had  been  caused  by  arsenic  given  repeatedly.  I  was 
asked  whether  the  symptoms  coula  have  been  produced  by 
natural  disease,  and  rephed  )}iat  <<  I  could  not  venture  to  assign 
a  limit  to  the  liability  of  the  human  body  to  a  combinatioa  of 
diseases  which  might  produce  similar  symptoms ;  but  that  I 
had  neither  seen,  or  read,  or  heard  of  such  a  case  as  this,  unless 
from  the  effects  of  arsenic."  In  fisu^t,  it  is  scarcely  possible  to 
imagine  a  more  graphic  or  typical  ease — ^irritation  or  in&mi- 
mation  of  the  coniunctivs— of  the  no8trlls-<-of  the  mouth  and 
throat-— of  the  glottis  and  trachea— of  the  8tomach*-of  the 
small  and  great  intestines— of  the  ]ddney»— the  ecsematous 
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eruption— the  excessive  prostration,  restlessness,  and  anxiety — 
and  the  remarkable  nervous  affections  towards  the  dose^ 
numbness,  ettifiness,  and  tingling  of  the  arme — ushering  in 
tetanic  spasms  of  the  muscles  before  death. 


Easatuic.— Fkge  M,  Una  t7  from  the  top,  for  «<Editon»»  iMd  *'Gditkio«.'* 


EX« 


MONTHLY  REPERTORY. 


COMBfON    LAW. 

Bsfrwn  v.  OvufiUftT. 


Jan.  18. 


Rac^StakeB— Decision  of  Sieipards. 

By  one  of  the  conditions  of  a  race,  in  case  of  dispute  the 
decision  of  the  stewards  was  to  be  fina.1.  The  stewards  could 
not  agree  among  themselves  as  to  which  horse  was  the  win- 
ner, but  some  of  them  made  an  award,  which  was  invalid. 
The  owner  of  the  horse  in  whose  favor  the  invalid  award  was 
made,  brought  an  action  against  the  treasurer  to  recover  the 
stakes,  and  proposed  to  show  that  his  horse  was  the  winner. 

Held,  that  such  evidence  could  not  be  received,  and  that 
the  plaintiff  was  properly  nonsuited. 

EX.  JoMss  V.  Powell.  Jan.  18. 

Praciice'-Jfurf^Miseonduct-~Affidavit  of  Juryman. 

The  affidavit  of  a  Jumnan  is  receivable  to  explain  away 
an  impntation  of  misconduct. 


EX .    Hermann  and  akothee  (assignee  &o.)  v.  Bowxxa. 

PracUce-^-Exeaiiion  Ft.  Fa.— Sale  to  execution  creditor. 

A  sale  of  goods  taken  in  execution  under  a  fi.fa.  by  deliv- 
ering then  up  to  the  execution  creditor  upon  a  fair  valuation 
is  a  valid  sale. 

O.P.         ToMUNsoN  AMD  ANOTHER  9.  Snuiour.     Jan.  21. 
Statute  of  Frauds,  sec  ll—Accaptance  and  receipt  of  goods 

Where  goods  are  sold  for  cash  and  deKvered  at  the  premises 
of  the  vendee,  who,  immediately  after  the  delivery,  insists 
that  the  contract  was  on  other  terms  than  for  cash,  but  refuses 
to  give  up  the  goods,  there  is  a  sufficient  acceptance  and 
receipt  (to  take  the  case  out  of  the  Statute  of  Frauds)  of  the 
goods  <<ae  sold." 


EX. 


Jinks  v.  Edwards  an»  ANOTHsa.         Jan.  11. 


Landlord  and  Tenant — Lease — Action  for  not  giving 

posesdon. 

Where  there  is  a  demise  of  premises  for  a  term,  to  eom'- 
mence  on  a  day  certain,  the  lessee  may  maintain  an  action 
a^^ainst  the  lessor  for  breach  of  the  agreement  in  not  letting 
him  into  possession,  and  is  not  driven  to  bring  ejectment. 


E .  X .  Glysk  v.  Tbouab.         May  ID,  Fek.  S. 

Landhrd  and  tenant — Distress  for  more  rent  than  due — 
Pleading— Duress  of  goods—  Voluntary  payment. 

The  fact  of  making  a  distress  for  rent,  some  being  due, 
accompanied  by  a  claim  or  pretence,  that  more  is  due  than 
really  is  doe,  is  not  actionable.  In  an  action  for  distraining 
more  rent  than  was  due,  a  count  alleged,  that  the  defendant 
wrongfully  distrained  the  plaintiff's  goods  as  a  distress  for 
alleged  arrears  of  rent — ^to  wit :  £6  3s.  by  the  defendant, 
U^eri  pretended  to  be  due  and  in  arrear»  and  wrongfully  re- 
miined  in  possession  of  the  goods  under  oolovr  of  the  dseti^8B> 
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until  the  plaintiff  was  compelled  to  pay,  and  did  pay,  the  said 
pretended  arrears,  and  a  further  sum  for  costs  of  the  distress 
m  order  to  regain  possession  of  the  goods,  whereas  in  truth  a 
wnall  part  only— to  wit :  £1  lis.  9d.  of  the  pretended  arrears 
was  in  arrear,  whereby  the  plaintiff  and  his  family  were 
annoyed  and  disturbed  in  the  peaceable  possession  of  the 
premises. 

Hddf  rereraing  the  judgment  of  the  Court  of  Exchequer 
that  the  count  was  bad  after  verdict.  (Crompton,  J.,  dUsen- 
tiente.)  r     *     y 

The  course  for  the  tenant  to  pursue  under  such  circum- 
stances is  to  tender  the  amount  really  due,  and  if  it  is  refused 
proceed  by  replevin. 


C  •  P .  Simpson  and  amothsa  v»  Lamb.  Jan,  14. 

;  Pnndpal  and  ofmt—'AuUiorUy  to  seUy  revocation  of  lia- 

bUityfor  work  already  done. 

Where  an  agent  is  employed  to  sell  property  for  his  prin- 
cipal and  the  principal  revokes  the  authority  before  sale, 
whether  or  not,  the  agent  is  entitled  to  bo  remunerated  for 
work  already  done,  or  ex()el3ses  incurred,  depends  on  the 
terms  of  the  employment. 


Q.B 


Jan,  28. 


Fulton  t?.  Waters  on. 

BiU  of  exchange — Endorsement. 

Where  a  party  put  his  name  on  a  bill  at  the  instance  of  the 
drawer  for  the  purpose  of  giving  it  currency,  and  afterwards 
took  it  up. 

Held,  that  notwithstanding  he  never  had  possession  of  the 
bill  until  it  had  arrived  at  maturity  he  was  not  precluded 
from  suing  the  acceptor. 


Rk.  C.  and  W.  Dennehev  (Petitioners)  v,  Hamilton  (Res- 
EX.  pendent.)  Jan,  22. 

Practice— Attomey—Liability  of  country  agent  for  negli- 
gence, 
.  The  agent,  (an  attorney)  in  the  country,  of  a  Dublin  attorney 
18  liable  to  be  made  answerable,  on  a  summary  application 
by  a  plaintiff,  for  negligence  or  misconduct  in  the  discharge 
of  a  duty  undertaken  by  him  in  his  professional  capacity, 
even  though  he  act  gratuitously. 

Q.B.  Wood  r.  Bell.  ^ov.  17,  Jan,  12, 

Ship— Contract  for  building— Property— Bankrvptcy— 

Special  damage, 

A.,  a  shipbuilder,  contracted  in  March  1854,  to  build  a  ship 
for  B.,  according  to  the  specifications  of  B.'s  agent,  C,  at  a 
price  to  be  paid  by  instalments  on  certain  days ;  the  first  four 
instalments  bein^  independent  of  the  progress  of  the  ship,  but 
the  fifth  and  sixth,  bemg  only  payable  on  the  days  specified 
for  them,  provided  tho  ship  were  then  in  certain  stages  of 
progress.  The  building  of  the  ship  having  been  commenced, 
was  carried  on,  under  the  superintendence  of  C,  who,  on  B.'s 
behalf,  from  time  to  time  objected  to  materials  used,  and 
caused  others  to  be  substituted  and  alterations  to  be  made. 
The  ship,  shortly  after  her  commencement,  received  a  name 
from  B.,  by  which  she  was  known  by  A.  and  his  workmen, 
and  B.'s  name,  together  with  the  name  oi  the  ship,  was  by 
the  direction  of  A,  punched  on  her  keel  at  the  request  of  B. ; 
this  being  done  between  the  parlies,  to  secure  her  to  B.  In 
November,  1854,  B.,  Having  advanced  sums  of  money  to  A., 
exceeding  in  the  whole  the  price  of  the  ship,  requested  A.  to 
execute  a  deed  of  transfer  to  him  of  the  ship  and  the  materials 
prepared  for  her,  but  this  A.  refused  to  do,  at  the  same  time, 
however,  admitting  that  the  ship  belonged  to  B.  On  tho  11th 
December,  1854,  A.  became  bankrupt,  when  his  assiffnoes 


on  the  slip,  unfinished  and  not  having  arrived  at  that  state  of 
progress  wuich  by  the  contract  was  a  condition  precedent  to 
the  fifth  instalment  becoming  payable. 

Held,  that  the  intention  of  A.  and  B.,  as  evidenced  specially 
by  the  punching  of  B.'s  name  on  the  ship,  and  by  the  admls-* 
sion  of  A.  that  she  belonged  to  B.,  was  that  the  ship,  although 
incomplete,  should  be  B.'s  property,  and  that  the  property 
had  passed  to  him  before  the  banlcruptcy. 

Held,  further,  that  the  property  in  the  materials  specifically 
prepared  for  the  ship,  had  likewise  passed  to  B. 

Held,  lastly,  that  B.,  in  an  action  against  the  assignees  for 
the  ship  and  materials,  or  their  value,  was  entitled  also  to 
recover  special  damage  for  their  detention* 


CHANCERY. 


C.ofA. 


Ollivsr  V,  King.       Feb,  14, 15,  ^  26, 


Fraudulent  assignment— Statute  13  Eliz,,  chap,  5— Acgtii- 

escence  of  creditor, 

A  debtor,  with  the  knowledge  of  his  creditor,  made  a  vol* 
untary  settlement  of  a  portion  of  his  estate.  The  creditor 
became  the  executor  of  the  debtor,  whom  he  survived  nine 
years,  and  during  that  time  he  took  no  steps  to  dispute  the 
validity  of  the  settlement. 

Held,  that  the  executors  of  the  creditor  were  not  entitled  to 
set  aside  the  settlement  as  fraudulent. 


Clarke  v,  McJVally.         Feb,  11  ^  12. 

Champerty— Contract  to -advance  money  to  carry  on  a  suit. 

Money  was  advanced  on  the  security  of  a  bond  with  war- 
rant to  enter  judgment  theron.  The  purpose  to  which  the 
money  was  applied,  was  in  carrying  on  a  suit,  by  a  person 
claiming  a  wife's  share  of  her  deceased  alleged  husband's 
property,  and  the  bond  was  also  to  stand  as  a  security  for  fur- 
ther money  advances  lor  the  same  purpose. 

Held,  that  this  contract  was  illegal  on  the  ground  of  main-' 
tenance. 


NOTICES  OF   NEW  LAW  BOOKS. 


Commentaries  on  the  Criminal  Law:  by  Joel  Prentis 
Bishop,  Author  of  ^^Commentaries  on  the  Law oj  Mar- 
riagc  and  Dicorce,^^—Liilie,  Biown  &  Co.,  Boston,  U.S., 
1S56. 

We  are  greatly  pleased  with  this  work;  it  is  really  an 
original  production ;  the  pains-taking  author  has  well  execu- 
ted a  most  laborious  task  :  with  a  vast  amount  of  material  to 
arrange,  he  has  presented  to  the  public  a  Commentary  on  the 
Criminal  Law,  in  which  "  the  truly  practical  and  the  truly 
scientilic"  are  skilfully  interlaced ;  with  clearness  and  bre- 
vity has  he  treated  his  subject,  giving  so  much  and  so  much 
only  of  decided  cases  in  England  and  the  United  States,  as 
was  necessary  to  elucidate  the  legal  principles  laid  down. 
He  has  "  explained  a  scientilic  matter,  in  a  way  to  be  intelli- 
gible to  a  man  of  business,"  and,  while  we  are  not  prepared 
either  to  admit  or  deny  some  of  the  peculiar  propositions  ad- 
vanced, we  perceive  in  the  book  ample  evidence,  that  the 
author  "  apprehends  his  particular  topic,"  and  has  qualified 


himself  by  laborious  research  to  speak  with  some  confidence 
took  possession  of  the  ship  and  materials^  the  ship  being  then  |  on  the  important  subject  he  treats  of. 
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The  uses  for  which  the  author  designed  the  volume  are 
briefly  as  follows : — 

To  do  as  far  as  it  goes  the  ordinary  service  of  a  Treatise  for 
Judges  and  Practitioners  in  the  Crimiual  Courts ;— to  be  read 
and  cTOsulted  by  Lawyers  whose  duties  are  in  the  Civil 
Courts,  and  who  need,  as  all  do,  to  have  some  acquaintance 
with  the  Criminal  Law ;— to  be  read  by  Law  Students,  Mag- 
istrates, and  non-professional  Statesmen  and  Legislators,  and 
by  others  who  may  wish  to  discipline  and  inform  their  minds 
by  euch  an  acquaintance  as  it  will  give  them,  with  the 
nature  of  Common  Law  and  the  science  of  Law  in  general. 
From  its  excellence  as  a  text-book,  the  new  ground  it  covers, 
its  elementary  character,  and  its  general  plan,  we  have  no 
hesitation  in  8a3ring,  that  it  is  in  our  judgment  eminently 
adapted  for  the  uses  to  which  it  was  designed,  and  we  strongly 
recommend  it  to  the  notice  of  our  Canadian  readers. 

Of  the  style  and  method  of  reasoning  which  the  learned 
author  employs,  every  reader  will  form  his  own  opmion; 
perhaps  there  are  some  passages  where  metaphor  and  simile 
might,  by  the  English  critic,  be  said  too  much  to  abound ; 
but  Mr.  Bishop's  whole  heart  is  evidently  in  his  subject,  and 
the  deep  thought  has  the  warm  utterance.  Venerating  the 
<*  noble  Common  Law,"  filled  with  admiration  at  the  astute- 
ness and  justice  which  guided  "  the  antient  resolutions  of 
the  Courts  given  at  times  when  precedents  were  few,  and 
truth  and  justice  were  young  and  vigorous,'*  the  Christian 
jurist  has  not  failed  to  recognize  the  great  truth  which  under- 
lays all— that  human  laws  are  without  vitality  unless  sustained 
by  the  religious  principle,  and  that  human  happiness  is  only 
to  be  secured  by  following  the  laws  set  forth  on  the  great 
authority  of  "the  wonderful  counsellor — the  Prince  of  peace." 

If  there  be  any  who  would  urge  that  the  writer  has  not  dug 
up  truths  unknown  before,  such  an  one  must  at  least  admit 
that  the  novel  and  attractive  reproduction  of  familiar  subjects 
will  always  invite  the  mind  to  a  second,  a  closer  and  more 
intelligent  view;  and  the  author  will  find  many  minds  to 
whom  his  turn  of  thought  and  expression  are  congenial. 

In  a  general  point  of  view,  the  work  will,  we  are  convinced, 
tend  to  dissipate  false  and  injurious  notions  respecting  juris- 
prudence— ^for  "  the  advancement  of  knowledge  is  the  only 
effectual  way  of  decomposing  error." 

For  the  present  we  leave  Mr.  Bishop's  CoramerUary,  sub- 
joining a  couple  of  p^tagraphs,  taken  at  random,  as  specimens 
of  the  work :  in  our  next  number  we  hope  to  find  room  for 
more. 


circumstances,  and  by  the  operation  of  the  common  law  rules 
of  interpretation.  Some  statutes  are,  therefore,  more  elastic 
than  otliers ;  and  it  would  seem  to  be  the  general  tendency 
of  the  law,  in  modern  times,  to  adhere  more  closMy,  yet  less 
captiously,  to  the  letter,  than  formerly.  Courts,  also,  are  less 
ready  to  extend  statutes,  so  as  to  include  cases  within  the 
mischief  but  not  within  the  words,  than  to  restrain  them,  so 
as  to  exclude  cases  within  the  words  but  not  the  mischief. 

It  has  been  said,  that  cases  out  of  the  letter  of  a  statute,  yet 
within  the  raiscliief  or  cause  of  making  it,  should  be  brought 
witliin  the  remedy  by  construction  ;  the  reason  assigned  being 
that  the  lawmakers  could  not  possibly  set  down  all  cases  in 
express  terms.  But  it  is  evident,  that  if  this  doctrine  were 
too  freely  acted  upon,  it  would  prove  dangerous,  substituting 
the  will  of  a  iudji;e  for  that  ot  the  le<][islature ;  therefore  it  is 
to  be  greatly  limited,  and  it  is  subject  to  so  many  exceptions 
as  to  be,  perhaps,  itself  the  exception,  rather  than  the  rule. 
What  its  limits  are  we  shall  not  have  occasion  in  these  chap- 
ters fully  to  consider.  It  clearly  does  not  apply  to  criminal 
statutes,  except  in  favor  of  the  accused ;  and  there,  as  we 
shall  see  furttier  on,  it  has  a  force  perhaps  greater  than  is 
given  it  anywhere  else  in  the  law.  On  the  other  hand,  it  is 
adoctrine  of  very  extensive  applicability,  in  the  construction 
of  statutes  of  every  kmd,  that  cases  are  to  be  excepted  out  of 
thoir  operation,  if  clearly  not  witliin  the  mischief  intended  to 
be  remedied. 

We  have  seen,  how  we  are  to  penetrate  beyond  the  words 
to  the  true  sense  of  statutes ;  ana  have  called  to  mind  some 
of  the  principles  that  should  guide  us  in  so  doing.  But  in 
applying  these  principles,  we  are  obliged  to  make  use  of  two 
dissimilar  kinds  of  interpretation,  and  of  various  shades  and 
admixtures  of  the  two,  namely,  strict,  which  is  sometimes 
called  close;  and  liberal,  otherwise  termed  open.  The  for- 
mer is  where  the  sense  is  permitted  to  go  no  further  than  the 
exact  words ;  the  latter  is  where  it  is  suiiered  to  reach  beyond 
the  words,  seeking  after  justice  and  their  true  intent.  For 
example,  in  applying  the  rule,  that  each  specific  clause  be 
made  to  harmonize,  if  possible,  with  the  general  purpose  of 
the  entire  act,  we  may  be  obliged  to  employ,  in  respect  to 
the  several  clauses,  either  a  close  or  an  open  interpretation ; 
or  one  of  these  to  one  clause,  and  the  other  to  another  clause ; 
or  resort  to  a  middle  course,  or  blending  of  the  two,  as  will 
best  accomplish  the  object.  Then,  to  expand  the  same  idea, 
when  we  arc  called  to  construe  a  particular  statute,  we  are  to 
look,  as  we  have  seen,  not  at  this  one  alone,  but  at  the  entire 
body  and  spirit  of  the  law,  statutory  and  Common. 


BOOK  IL,  CAP,  6,  SECS,  110,  111  <f- 112. 

The  Elasticity  of  Statutes. — A  part  of  the  last  chapter 
was  occupied  with  showing  how  the  various  principles  ot  the 
common  and  statutory  law  operate  upon,  and  exjiand  and 
contract,  one  another;  The  ol»jec*t  of  the  present  chriiJer  is 
apparently  similar,  yet  esscnilia;!y  ilil'Ierent,  iiaiueiy,  to  ?ho\v 
how  statutes  are  reslricteil  and  exteiideil  ni  llnjir  nieiuiiiiii,  lu 
meet  the  general  piirp()>e  and  intent  oi  tiie  le'-i^'riiiire,  i^vaI 
the  demands  of  jU5>lice.  We  have  aivenly  .-.t>fu,  Xhid  churls 
look  beyond  the  letter  into  the  iiciii>*j  oi  w  liit  'u  laws ;  vt  tLat 
they  ascertain  this  true  ften.^e  oniy  i)y  an  u^.u:iiii!a'iuji  ni  tne 
wordsy  variously  compressed  and  enlarged  bytliesurrounani^ 


BOOK  J  v.,  CAP.  19,  SECS.  405,  406. 

How  THE  Criminal  Law  Protects  Individuals. — But  it  is 

necessary,  in  this  mutual  conflict,  that  the  combatants  should 

stand  on  an  equal  aud  fair  footing.     So  much  the  government 

does  undertake  to  secure, by  its  own  arm, to  its  subjects;  and 

therefore,  if  one  gets  off  this  p,round,  and  injures  another,  the 

common  law  holds  it  to  be  an  otfencu  against  the  government 

itself,  punishable  as  a  crime.     What  is  an  equal  and  fair 

footiug  is  matter  on  which  there  may  be  much  diversity  of 

opinion  :  we  are  about  to  inquire  what  the  common  law  thinks 

of  it.     The  old  common  law,  orit^^inating  in  an  age  of  strong 

minds,  iron  sinews,  and  semi-barbarous  manners,  demanded 

less  than  is  required  by  the  superior  culture  and  finer  moral 

Hcnlirnent  of  more  modern  times.     And  the  demands  to  fair- 

ne«s  will  still  increase  as  we  proirress  in  civil izution.     The 

'  con."-e(iuence  is,  tiiat  the  common  law  itdflf  ex[)ands  by  slow 

'  and  iiiseiisi' le  i^radations;  while  a  more  rapid  expansion  is 

;  cairic'd  on  by  i<v  i^^'i'ion,  uliicli  boiii  lucreat^es  the  number  of 

:  crimes,  and  e;iiar,u»'»  t.:e  buiunlaru's  and  augments  the  pun- 

'  islnn<\Mts  of  tlie  old  onos.     StaUilorv  enactniunls,  thcrerbrc, 

l^ivtj  add-'d  more  to  th.'  d"j)artni»'nt  lri'at«Ml  of  in  this  cliap^er 

, 'ha.i  liie   ia?t  ;    a'ld  a".MM'ii;^li  iUvioeo   iiot  eiiibraco  so   many 

I  distinct  classes  ol  oiieaces^  yet  it  gives  occasion  for  mora 
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criminal  prosecutions^  and  encumbers  the  reports  with  more 
decisions. 

The  three  leading  objects  of  private  regard  are : — 1st.  Per- 
sonal Preservation  and  Comfort.  2nd.  The  acquiring  and 
retaining  of  Property.  drd«  The  same  of  Reputation.  Let  us 
see  how  the  criminal  law  stands  in  respect  to  these  objects 
generally.  We  shall  go  over  these  heads  premising,  that  but 
a  single  individual  is  employed  in  the  wrongful  act;  and 
afterward  look  a  little  at  tne  matter  of,  4th.  Combinations. 
Because  the  very^  act  of  combining  may  place  numbers  on 
unequal  and  unfair  ground  one,  when  a  single  individual  with, 
singly,  the  same  intent,  would  stand  only  in  equality.  We 
sheul  then  close  this  chapter  with  a  word  concerning,  5th. 
Protection  to  the  lower  Animals. 


ENOLtsH  Re?oat8  in  Law  AND  Equity — Volumo  XXXI: 
Containing  Reports  of  Cases  in  the  House  of  Lords, 
Privy  CouncUt  and  the  Courts  of  QMeen's  Bench,  Common 
Pleas  and  Exchequer,  during  the  year  1855.  Edited  by 
Chaunc£y  Smith,  Counsellor-at-Law.  Published  by  Little, 
Brown  &  Co.,  Boston. 

This  volume  contains  one  hundred  and  eleven  cases — ^the 
typography  and  material  b  very  creditable  to  the  publishers, 
and  the  book  is  got  up  in  very  good  style. 

The  Law  and  Equity  Reports  will  be  continued  on  the 
same  plan  as  heretofore — ^the  number  of  volumes  being  re- 
duced to  four  per  year :  and  Digests  will  be  published  from 
time  to  time  as  the  convenience  of  the  profession  demands. 
The  price  is  $2  per  annum. 
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Index  to  thx  Statutes  in  Force  in  Upper  Canada  at  the 
End  of  the  Session  or  ISB^S— -Including  a  Classificaiion 
thereof,  a  Revision  oj  the  Public  General  Acts,  and  an 
Index  to  the  Statutes  not  in  force :  prepared  by  order  of 
the  Legislative  Assembly,  on  motion  of  J,  W.  Gamble,  Esq., 
by  G.  W.  WicKSTEAD,  Q.  C,  Law  Clerk  of  the  Hmue. 
Printed  by  the  Queen's  Printer,  1856. 

Wo  are  indebted  to  a  friend  for  a  copy  of  the  above.  This 
was  a  much  needed  work ;  it  has  been  most  satisfactorily 
accomplished  by  Mr.  Wickstead :  only  a  person  who  had  the 
Statutes  already  in  some  order  could  have  produced  in  the 
short  time  allowed  a  work  involving  a  critical  examination 
of  the  whole  Statute  Law  of  the  Province. 

We  have  examined  the  work  with  some  care,  and  find  that 
the  <<  Law  Clerk  "  has  contrived  very  skilfully  to  render  the 
arrangement  as  clear  and  intelligible  to  the  non-professional 
man  as  the  lawyer.  The  classification  and  references  are  all 
that  could  be  desired ;  for  considering  the  objects  in  view  we 
think  a  strictly  technical  classification  would  have  been  objec- 
ttonable. 

Great  care  in  digesting  and  arranging  the  materials  is 
shown  in  every  part.  "  I  fear  least  of  all,'^  says  Mr.  Wick- 
stead in  his  notice,  "  the  judgment  of  those  who  hive  them- 
selves undertaken,  or  are  competent  to  undertake,  a  like 
task" ;  with  some  knowledge  of  the  subject,  we  say  he  has 
nothing  to  fear  from  just  criticism,  however  close.  Apart 
from  the  value  of  the  Index  in  itself,  the  labor  of  the  Revisers 
of  the  Statutes  will,  by  its  friendly  aid,  be  reduced  more  than 
one  half,  and  thus  an  immense  saving  will  be  effected  to  the  , 
country. 


It  is  to  be  regretted  that  iimm  would  not  serve  to  have  added 
a  table  of  the  Statutes  in  chronological  order — ^the  materials 
for  which  are  collected,  but  we  hope  the  House  will  order  it 
to  be  printed  when  it  is  ready  for  the  press. 

As  Lawyers,  we  feel  indebted  to  the  author  of  Xhm  Index 
for  <<  separating,"  as  he  somewhat  quaintly  says,  *^  the  living 
from  the  dead,"  and  assigning  to  the  living  appropriate 
places  on  a  simple,  systematic,  and  intelligible  plan. 

For  many  years  the  country  has  had  the  benefit  of  Mr. 
Wickstead's  services  in  the  office  he  now  holds,  and  we 
know  not  what  higher  encomium  we  can  pass  on  the  Index 
than  to  say  Mr.  Wickstead  has  done  all  in  his  power  to  ren- 
der the  work  complete. 

APPOINTMENTS   TO  OFFICE,  4^c. 

CLERK  OF  THE  PEACE. 

HUOH  JAME8  MACDONBLL,  of  Whitby^  Eaqvire.  to  be  Clerk  of  the 
Peace  for  the  County  of  Onlario.  in  the  room  of  B.  F.  BALX*,  Esquire,  de* 
ceasecL-^OueeUed  9Bth  April,  18M.] 

NOTARIES  PUBUC. 

JAMES  PATERSON,  of  Toronto,  Eaquire,  Berrisler-«t-L«w,  BARTHOL 
OMEW  CUFFORD  GALVIN.  of  LiODdoD,  Eequire,  Barrivter-at-Lavir, 
JEREMY  PURDON  CUMMINs^  o(  Bramptoii,  Esquire,  Attomey-al-Iaw, 
THOMAS  MATTIIIK80N.  of  Mitchell,  in  the  County  of  Perth,  Gentleman, 
and  WILLIAM  SLADDEN,  of  Toronto,  Esquire,  Attorney,  Solicitor,  fto. :  to 
be  Noiarie«  Public  in  U.  C.--CGazetted  98lh  April,  1868.] 

JOHN  DAVIDSON,  of  Goderich,  Esquire,  Attorney ^t.Law,  and  DAVID 
CHALMERS,  of  the  riUage  of  St.  Jacobs,  County  of  Waterloo,  OentleOMa,  to 
be  Notaries  Public  iii  U.  C— (Gazetted  Srd  May,  I86e.] 

REGISTRAR  OF  SURROGATE  COURT. 

ANDREW  J.  PETERSON,  of  Berlin,  Ewiuire,  to  be  Registrar  of  the  Sur- 
for  the  County  of  Waterloo,  in  the  room  of  C.  ENSLIN, 


rogate  Court 

deceased.— {Gazetted  Srd  May,  18S<L] 


Esquire, 


ASSOCIATE  CORONERS. 

JOHN  D.  CUNDINNEN;  of  Pembroke,  Esquire,  M.D.,  tobe  tn  Associate 
CMoner  for  the  United  Counties  of  Lanark  and  Reufrew.->[Gazetted  98th  April, 
1866.] 

CHARLES  LAROCQL^,  of  Plantagenet.  Esquire,  to  be  an  AjMociate  Coro- 
ner for  the  United  Counties  of  Prescoit  and  Rus8elL~[Gazetted  3rd  May,  1866.] 

Jacob  WALROTH,  of  the  rlllage  of  Scotland.  Esquire,  M.D.,  to  be  an 
Associate  Coroner  for  the  County  of  Braut.— [Qasetted  8rd  May,  18S6.] 


THE  DIVISION  COURT  DIRECTORY. 


Intended  to  show  the  number,  limits  and  extent,  of  the  several  Division  Court* 
of  Upper  Canada,  with  the  names  and  addresses  of  the  Officers— Clerk  aiid 
Bailiflj— of  cacli  Division  Court  f 


Fini 


COUNTY  OF  PERTH. 

Judge  of  tlU  Count f  tmd  Dinsim  Couru,  Rxas  BuxmiTT,  Esquire. 

JHvitiM  Court— Clerk,  Raby  Williams,— Stratford  P.O.;  Badif, 
John  A.  McCarthy,— Stratford  P.O.  j  Limitt—All  North  Easthope  west 
of  latitude  26  inclusive,  and  south  of  the  9ih  concession ;  ail  south  East- 
hope  west  of  side  line  between  loU  S6  &  26 ;  all  that  part  of  Downie  and 
Gore  north  and  east  of  concession  line  between  10th  and  11th  conces- 
sions and  the  Oxford  road,  and  all  EUlce  fiom  1st  to  18th  cuncessions 
inclusive. 

Second  Division  Court, — Cterk,  Thomas  Mathicson,  —Mitchell  P.  O. ;  Baili;gr. 
James  Black,— Mitchell  P.O. ;  Limiis— All  Fullarton,  not  includied 
in  Division  tkrte^  and  Hibbert  and  Logan. 

7%ird  Division  CouH.—  CUrk^  James  Coleman,— St.  Marys  P.  O. ;  Btt3ii^, 
Richard  Box, —  St.  Marys  P.O..;  jLtmtM— All  Downie  west  oi 
Oxford  road  and  south  of  line  between  the  10th  and  11th  concessions; 
'  all  Blaiiisbard ;  all  that  part  of  Fullarton  composing  the  18th  and  14th 
concessions,  and  south  of  road  leading  from  Mitchell  road  between  lots 
24  and  26  east  to  lot  3  in  the  10th  concession  :  thence  east  along  the 
line  between  10th  and  11th  concessions  to  the  town-line. 

Fourth  Division  Court— Clerk,  William  Cassey,— Shakspeare  P.  O. :  BaAiff^ 
John  Helmer.  -Shakspeare  P.  O. :  JLimiu,— Part  of  North  Easthope 
east  of  line  between  lots  26  and  26,  with  the  9th  and  10th  conces- 
sions :  and  all  south  Easthope  not  included  in  Division  number  one. 

Fifth  Division  Court— Clerk,  Samuel  Whaley,— West  Comers  P.O.;  Bndiff 
John  Coulter,— West  Corners  P.O. ;  Limits — ^Toyruship  of  Momington, 
Eima  and  Wallace,  and  concessions  14,  16  and  16  of  feUice — and  con- 
cessions 11th,  12th,  13th  and  14th,  of  North  Easthope. 

t  Vide  obaervationi  emit  pag«  196,  VoL  I.,  on  the  titility  and  neconity  Ibr  thik 
Dirvctcry. 
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OFFICERS  AND   SUITORS. 

Clerks — Answers  to  queries  by. 

(       County  of  Waterloo, 
{  Hawkeville,  5th  May,  1856. 

7b  the  Edilori  of  the  U.  C,  Law  Journal, 

CrENTLXMEN, — 

A.  B.  has  an  unsatisfied  judgment  in  this  Court  against  CD. 
of  the  County  of  Wellington  ;  a  transcript  of  the  entry  of  judg- 
ment, pursuant  to  the  Act  18  Vic,  cap.  130,  sec.  3,  has  been 
sent  to  J.  C,  Esq.,  Clerk  of  the  Court  for  the  Division  in  which 
C.  D.  resides,  who  issued  execution.  The  Execution  has  been 
returned  '*nulia  bona,^^  A.B.  the  plaintiff  has  ordered  out  a 
Judgment  Summons.  (1)  If  C.  D.  appears  under  judgment 
summons,  and  the  Judge  should  make  an  order  for  his  com- 
mittal, can  our  fiailiff  arrest  him  under  my  warrant  and  take 
him  to  the  gaol  of  this  county,  he  being  a  resident  of  another 
County  7  (2)  If  C.  D.  disobeys  the  summons,  and  our  Judge 
makes  an  order  for  his  committal  tor  contempt,  how  is  it  to  be 
done? 

M*  P.  E. 

The  right  solution  of  these  questions  is  of  great 
importance,  and  the  very  loose  and  doubtful  way 
in  which  the  D.  C.  Acts  are  framed,  renders  the 
constructio|i  of  the  clauses  bearing  on  the  question 
a  task  of  considerable  difficulty.  Officers  of  the 
Division  Courts,  for  all  may  be  affected  by  a  mis- 
taken course  of  action,  are  in  no  small  degree 
indebted  to  Mr.  E.  for  giving  publicity  to  the  points 
submitted.  We  will  examine  with  care,  and  give 
the  result  of  our  investigations  either  in  the  editorial 
of  this  number  or  in  the  July  issue  ;  an  off-hand 
answer  we  could  not  venture  to  make  in  time  for 
this  "form."  We  would  be  glad  to  hear  if  any  of 
the  County  Judges  had  judicially  considered  the 
subject,  and  we  invite  observations  from  well  in- 
formed parties. 

The  first  difficulty  to  our  mind  is,  does  the  last 
D.  C.  Act  (sec.  1)  disable  the  warrant  of  a  Judge 
from  being  executed  out  of  the  limits  of  his  own 
County  ?  If  not,  does  the  97th  sec.  of  the  D.  C. 
Act  meet  the  questions  proposed  ?   Was  it  conterrt- 

Elated  by  the  Legislature  that  the  defendant  should 
e  brought  to  the  gaol  of  the  County  from  which 
the  warrant  issues.^  If  not,  regarding  the  form  of 
the  warrant  and  the  general  bearing  of  the  Judg- 
ment Summons  clauses,  is  the  gaoler  of  the  County 
in  which  the  defendant  lives,  and  is  arrested,  au- 
thorized to  receive  the  prisoner,  if  another  gaol  be 
the  place  of  confinement  mentioned  in  the  warrant; 
tmd,  should  a  Habeas  Corpus  be  sued  out,  could 
such  warrant  be  held,  on  the  face  of  it,  to  authorize 
the  defendant's  detention  ?  Can  the  Judge  be  held 
to  have  authority  under  the  Statute,  to  make  an 
order  to  commit  to  any  gaol  out  of  his  County } — 
These  and  many  oihet  points  will  require  to  be 
15 


incidentally  considered.  It  would  be  easy  to  give 
a  reply  in  general  terms  to  the  questions  proposed, 
but  the  more  useful  course  will  be  to  enter  fully 
upon  their  discussion,  giving  our  views  and  suoh 
information  as  may  be  received  from  others* 

T.M. — If  a  witness  attends  under  subpoenas  and  gives  evi-' 
dence  in  several  cases  for  the  same  plaintiff,  but  against  dif- 
ferent defendants,  can  his  fees  be  allowed  in  each  case  ? 

If  the  witness  gives  evidence  in  several  cases,  neither  plain- 
tiffs  nor  defendants  the  same,  is  he  entitled  to  double,  treble 
fees,  &c.  according  to  the  number  of  cases  he  is  subpcsnaed  in? 

A  witness  attending  and  being  examined  on 
different  trials  is  nevertheless  entitled  ottly  to  thfe 
single  fee  according  to  the  Tariff,  and  his  expenses 
should  be  apportioned  equally  among  the  several 
cases,  unless  otherwise  ordered  by  the  Judge.  In 
practice  it  is  not  unusual  where  the  fees  are  large 
and  the  demands  vary  very  much  in  amount,  (for 
example,  one  for  £2  and  the  other  for  £10)  to  direct 
the  apportionment  to  be  according  to  amount,  and 
not  equally; 

A.  C. — ^Where  is  the  minute  (No.  60)  of  order  for  fine  for 
contempt  to  be  entered  in  the  Procedure  Book,  when  it  is  on  a 
witness  examined  in  a  cause. 

It  may  be  entered  in  any  place  iri  the  Procedure 
Book  having  the  suitable  heading,  giving  the  style 
of  the  Court.  The  most  appropriate  place,  in  any 
case,  we  would  think,  at  the  end  of  the  suits  entered 
for  the  then  sittings. 

BxihiFFs-^Answers  to  qtietits  by. 

J.  H.  states  a  case  in  rather  a  round-about  way; 
it  may  be  reduced  to  a  very  brief  question : — Can  a 
term  for  years  be  taken  in  execution  under  a  warrant 
of  execution  from  a  Division  Courts  Our  opinion 
is,  that  it  can,  but  when  sold,  the  Bailiff  should 
execute  a  bill  of  sale  to  the  purchaser,  and  if  hei 
has  obtained  possession  of  the  lease  under  which 
the  defendant  holds,  hand  it  over  at  the  same 
time. 


SUITORS. 

Conduct  of  the  Parties  at  the  Triai. 

The  first  thing  we  would  say  under  this  head  to  both 
parties  is, — remember  you  are  in  a  Court  of  Justice, 
and  do  not  allow  angry  feelings  to  betray  you  into 
any  breach  of  decorum.  Keep  your  temper !  the 
man  who  flies  into  a  passion  is  no  match  for  the 
man  who  keeps  cool ;  the  former  is  always  sure  to 
forget  something  important  to  his  case.  Do  not 
for  a  moment  suppose  you  will  gain  any  advan- 
tages by  abusing  your  adversary ;  the  object  of  a 
trial  in  Court  is  to  elicit  truth,  and  not  to  listen  to 
angry  contention :  riemetnber  yours  is  not  the  only 
case  to  be  heard — there  may  be  numbers  of  persons 
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'  waiting  tbeir  turn,  and  you  must  not  exhibit  the 
monopolizing  spirit  which  tacitly  says,  ^^  You  shall 
hear  no  case  this  day  but  ours."  The  words  of  a 
writer  on  Local  Courts  more  than  half  a  century 
ago  might  be  applied  to  the  Division  Courts :  ^'The 
Judge  uses  every  means  to  understand  a  cause 
before  he  determines,  but  when  once  master  of  the 
case  he  closes  it — this  gives  the  losers  occasion  to 
complain  that  the  Judge  will  not  hear  them :  thai 

X  is^  will  not  hear  them  by  the  hour.  If  two  conten- 
tious persons  were  to  be  heard  as  long  as  they 
chose  to  speak,  there  would  not  be  more  than  one 
case  tried  in  a  day.'' 

When  a  case  is  called  on,  the  Judge  ascertains 
what  objections  the  defendant  has  to  the  plaintiff's 
demand ;  the  plaintiff  should  notice  what  is  ob- 
jected to,  and  when  called  on  for  proof,  name  his 
witness  or  witnesses  to  the  Judge,  and  as  each  is 
called  on  and  sworn,  question  him  in  support  of 
the  demand.  When  the  plaintiff  is  through,  the 
defendant  has  the  right  to  cross-question  the  wit- 
nesses, and  each  party  should  avoid  interrupting  the 
other  while  examining  or  cross-examining  a  wit- 
ness, or  while  addressing  any  explanation  or  re- 
marks to  the  Judge.  Nothing  is  to  be  gained  by 
such  interruptions,  and  the  Judge  will  always  take 
care  that  parties  have  a  fitting  opportunity  to  say 
all  that  is  material  until  he  is  master  of  the  case. 

To  the  defendant  we  would  say  further,  by  way 
of  advice, — ^frankly  admit  such  portion  of  the  plain- 
tiff's demand  as  you  know  to  be  correct ;  come  al 
once  at  the  point  really  in  dispute ;  if,  for  example, 
the  action  be  upon  a  note  you  have  signed,  and 
your  defence  is  that  it  was  obtained  without  con- 
sideration, or  has  been  paid,  or  that  it  is  over  bal- 
anced by  set-off,  say,  ^'  I  admit  I  signed  the  note, 
but  I  got  no  value  for  it,"  or,  "  I  have  a  set-off  ex- 
ceeding it,"  or  something  to  the  same  effect.  If  the 
claim  be  upon  an  account,  prepare  beforehand  a  me- 
morandum of  the  items  to  which  you  object,  and 
hand  it  to  the  Judge  when  asked  for  your  objections, 
or  make  a  mark  m  the  copy  of  account  served  op- 
posite each  item  which  you  deny,  for  you  cannot 
expect  to  have  other  suitors  delayed  by  hunting 
through  a  long  account  for  the  items  objected  to  by 
you  (that  would  be  a  premium  to  negligence)  you 
should  yourself  do  so  before  Court.  Whatever  your 
defence,  come,  as  we  said  before,  at  once  to  the 
point-^on't  be  beating  about  the  bush — ^nothing  is 
gained  by  equivocation  or  evasion ;  on  the  contrary, 
the  denial  (^  what  is  true,  where  it  is  afterwards 
proved,  must  create  an  unfavorable  impression  of 
your  defence  generally.  We  trust  these  few  hints 
may  prove  useful,  and  show  the  class  who  form  the 
great  majority  of  litigants  in  the  Division  Courts, 
what  line  of  oonduct  is  moet  becoming  and  most 
advantageous. 


ON  THE  DUTIES  OF  MAGISTRATES. 


SKETCHES  BT  A  J.  P. 

(jOtmiinutd  from  fagt  85.) 

The  Hearing. 

Magistrates  are  entrusted  with  the  functions 
both  of  Judge  and  Jury,  and  must  exercise  their 
summary  jurisdiction  in  a  place  to  which  the 
public  may  have  reasonable  access,  and  it 
being  ^^  more  consonant  with  their  obligation  to 
dispense  impartial  justice  for  their  judicial  pro- 
ceedings to  be  conducted  with  due  solemnity  ai^d 
publicity,"  we  shall  presume  that  their  sittings  for 
trials  will  be  held  in  open  Court  of  Petty  Sessions, 
which  has  been  already  noticed  ;  and  in  what  fol- 
lows respecting  the  hearing  upon  summary  convic- 
tion, we  shall  assume  such  will  be  the  case. 

Care  should  be  taken  that  suchCourt  is  properly  con- 
stituted, and  the  Statute  governing  each  particular 
proceeding  should  be  examined,  as  there  are  some 
cases  in  which  the  actual  presence  of  three  Magis- 
trates at  and  to  take  part  in  the  hearing  is  neces- 
sary in  order  to  a  valid  adjudication.  On  this 
account  and  to  avoid  delay,  it  is  desirable  that  a 
fall  Bench  of  Magistrates  should  attend  at  every 
sittings  of  the  Petty  Sessions.  If  the  particular 
Statute  authorizing  the  summary  proceeding  gives 
no  direction  as  to  the  number  of  Magistrates  neces- 
sary to  a  conviction,  the  general  rule  as  laid  down 
in  16  Vic.  cap.  178  governs ;  sec.  11  thus  enacts : 

'<  That  every  complaint  or  information  shall  be  heard,  tried, 
determined  and  adjudged  by  one,  two  or  more  Justice  or  Jus- 
tices of  the  Peace,  as  shall  be  directed  by  the  Act  or  Acts  of 
Parliament,  upon  which  such  complaint  or  information  shall 
be  framed,  or  such  other  Act  or  Acts  of  Parliament  as  there 
may  be  in  that  behalf;  and  if  there  be  no  tuch  direction  in 
any  euck  Act  of  PaHiamentt  then  sticA  complaint  or  infor- 
mation may  be  heard,  tried,  determined  and  adjudged  by 
any  one  Justice  of  the  Territorial  Division  where  the  matter 
ofeuch  informatton  or  comptaini  skaU  have  arisen.^^ 

The  Duty  of  Parties  to  attend  at  time  appointed  for 
the  Hearing. — The  contending  parties  and  their  wit- 
nesses are  bound  to  be  present  at  the  time  and  place 
appointed  in  the  summons  for  the  hearing,  and  not 
only  to  attend  at  the  precise  hour  named,  but  to 
wait  during  all  reasonable  hours  of  the  same  day, 
until  the  Justices  are  ready  to  hear  the  case.  [  1  ]  It 
is  recommended  that  Magistrates  should  be  punc- 
tual in  their  attendance  at  the  appointed  hour  and 
proceed  to  business  with  as  little  delay  as  possible. 

Non-appearance  of  both  parties. — Should  there  be 
more  cases  than  one  to  be  disposed  of,  and  the 
parties  do  not  answer  when  a  particular  case  is 
called  on,  it  will  be  well  for  the  Justices  to  proceed 
with  any  other  business  ready,  leaving  to  the  last 


[1]  Williuit  ▼.  Fnth,  1  noug.  in. 
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the  ease  in  which  the  parties  have  not  appeared. 
This  will  be  found  a  convenient  arrangement  to 
adopt,  bat  the  order  of  proceedings  is  entirely  in  the 
discretion  of  the  Justices  composing  the  Court  of 
Petty  Sessions.  When  a  case  is  finally  taken  up, 
should  neither  party  appear  or  answer  when  duly 
called  by  the  Constable,  the  only  course  is  to  dis- 
miss  the  complaint. 

Non-appearance  of  the  Complainant — Appearance 
of  the  Defendant. — ^In  case  the  defendant  appears 
and  the  complainant  does  not  appear,  either  person- 
ally or  by  attorney  or  counsel,  tnen  the  complaint 
may  be  dismissed,  unless  the  Justices  are  of  opi- 
nion that  the  ends  of  Justice  require  that  an  adjourn- 
ment should  be  made ;  and  if  the  case  be  one  of 
an  aggravated  character,  or  there  is  room  to  suppose 
that  the  complainant's  absence  is  owing  to  accident 
or  necessity,  it  would  be  proper  to  adjourn  the 
hearing  on  such  terms  as  may  seem  just.  The  16 
Vic,  cap.  178,  has  the  following  provision  in 
sec.  12: — 

^<  If  on  the  day  and  place  bo  appointed  as  aforesaid  such 
defendant  shall  appear  voluntarily  m  obedience  to  the  Sum- 
mons m  that  benalf  served  upon  him,  or  shall  be  brought 
before  the  said  Justice  or  Justices  by  virtue  ot  any  warrant, 
then  if  the  said  complainant  or  informant  do  not  appear  by 
himself,  his  counsel  or  attorney,  the  said  Justice  or  Justices 
shall  dismiss  such  complaint  or  information,  unless  for  some 
reason  he  or  they  shall  think  proper  to  adjourn  the  hearincr  of 
the  same  until  some  other  day,  upon  such  terms  as  he  or  tney 
shall  think  fit." 

Proceeding's  on  appearance  of  Complainant — Non- 
appearance of  Defendant^  and  ex  parte  Hearing. — If 
at  the  time  appointed  for  the  hearing  the  complainant 
should  appear  and  the  defendant  should  not  appear, 
it  will  be  tor  the  Justices  to  determine  whether  they 
will  proceed  with  the  case  or  adjourn  till  a  future 
day.  Should  the  defendant  send  or  bring  to  the 
notice  of  the  Justices  any  reasonable  excuse  for 
his  non-attendance,  as  illness,  compulsory  attend- 
ance elsewhere,  or  some  other  reasonable  excuse, 
and  the  Justices  are  satisfied  that  such  excuse  is 
made  in  good  faith,  and  not  for  the  purpose  of 
evasion  or  delay,  and  the  ends  of  Justice  do  not 
imf>eratively  demand  immediate  action,  the  proper 
course  is  to  adjourn  the  hearing  to  a  future  day, 
directing  a  notice  of  the  adjournment  or  a  fresh 
summons  (the  latter  is  the  better  pmctice)  to  be 
served  on  the  defendant ;  or  if  the  Justices  discover 
by  the  examination  of  the  officer  who  serves  the 
summons,  or  by  any  other  means,  that  the  defen- 
dant's absence  is  accidental  or  unavoidable,  and 
find  that  his  appearance  can  be  insured  by  an  ad- 
journment, they  should  by  all  means  postpone  the 
hearing — ^the  presence  of  both  litigants  being  always 
desirable  with  a  view  to  a  safe  and  satisfactory  ad- 
judication. 

If,  however,  the  defendant  does  not  appear,  and 
no  excuse  for  his  non-attendance  is  offered  or  ap- 


pears, the  Justices  may  take  one  of  two  courses, 
in  their  discretion^  that  is  to  say,  they  may  either 
issue  a  warrant  to  compel  the  attendance  ot  the 
defendant  or  proceed  to  bear  the  case  ex  parte.  As 
already  noticed,  the  proceeding  by  warrant  should 
only  be  ta^en  where  the  defendant  is  otherwise 
likely  to  evade  justice,  or  the  case  is  of  an  aggra- 
vated or  serious  nature — and  whichever  alternative 
be  adopted — ^whether  issuing  warrant  or  proceeding 
to  hear  the  case  in  the  defendant's  absence — ^great 
care  should  be  taken  in  making  the  proper  preli- 
minary enquiry,  so  as  to  satisfy  the  Justices  that 
the  summons  has  in  fact  found  its  way  into  the 
defendant's  hands, [2]  and  that  his  non-attendance 
is  owing  to  wilfulness  or  negligence ;  it  wonld  be 
a  grievous  wrong  to  act  against  a  defendant  who 
had  no  proper  notice  of  being  required  to  answer, 
or  who  was  prevented  from  appearing  by  accident 
or  inevitable  necessity.  In  order  then  to  satisfy 
themselves  on  this  point,  the  Justices  should  call 
up  the  Constable  who  was  entrusted  with  the  ser- 
vice of  the  summons  and  examine  him ;  first  ad- 
ministering an  oath  to  the  following  efiect : — 

<<  Ycu  shall  true  answers  make  to  all  sudi  questhns  as  shaU 
be  demanded  of  you  touching  this  ease. — So  help  you  OodJ* 

The  Constable's  deposition  should  then  be  taken 
down  in  writing,  and  when  concluded  signed  in 
the  usual  way.  The  officer,  after  he  is  swom, 
should  be  particularly  questioned  as  to  the  time  of 
service,  and  when  the  summons  has  not  been  given 
personally  to  the  defendant  the  manner  in  which 
service  has  been  made,  as  has  been  before  particu- 
larly referred  to;[S]  and  also  if  he  knows  of  any 
impediment  to  defendant's  attending.  When  the 
service  is  found  to  be  sufficient  according  to  the 
mode  prescribed  by  the  Statute  under  which  the 
proceeding  is  had,  or  if  no  mode  be  prescribed, 
when  it  is  ascertained  that  the  service  has  been 
personal,  or  that  the  summons  has  been  left  for  the 
defendant  at  his  last  or  most  usual  place  of  abode, 
a  sufficient  period  before  the  time  appointed  for 
hearing,  to  enable  the  party  to  come  prepared  with 
his  defence,  the  Magistrates  may  safely  proceed 
to  hear  and  determine  the  case  ex  parte — that  is, 
they  may  take  the  evidence  and  proceed  with  the 
case  as  u  defendemt  were  present. 

The  following  provisions  on  the  subject  of  hear- 
ing ex  parte  are  contained  in  the  16  Vic,  cap.  178, 
sec.  2 : — 

<<  Or  if  where  a  summons  shall  be  so  issued  as  aforesaid, 
and  upon  the  day  and  at  the  place  appointed  in  and  by  the 
said  summons  for  the  appearance  of  the  partjr  so  summoned; 
such  party  shall  fail  to  appear  accordingly  in  obedience  to 
such  summons,  then  and  m  every  such  case,  if  it  be  proved 
on  oath  or  affirmation  to  the  Justice  or  Justices  then  present, 
that  such  summons  was  duly  served  upon  such  party  a  rea* 

[S]  SeeoMiri»gM8-M«Bd34. 
[S]  S«6  mU9  pngv  & 
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flonable  tixne  before  the  time  so  appointed  for  his  appearance  I  have  presumed  that  the  object  of  the  summons  will 
aforesaid,  it  shall  be  lawful  for  such  Justice  or  Justices  of  ,  n:   •      *i  j   u  -  *u  t  *•*  *•        i . 

be  sumciently  answered  by  the  suastttutional  set* 
vice  prescribed ;  but  in  considering  what  service 
is  a  good  service,  the  object  to  be  accomplished, 
namely,  notice  to  the  defendant  what  is  the  claim 
against  him,  and  when  and  where  he  is  to  answer 
it,  must  be  steadily  kept  in  view. 

Delivery  to  the  defendant's  wife^  it  is  probable 
may  be  made,  not  merely  at  the  defendant's  dwell- 
ing-house  but  any  place  where  the  officer  may  find 
her ;  a  woman  with  whom  the  defendant  cohabits 
and  holds  out  to  the  public  as  his  wife,  although 
not  actually  so,  would  doubtless  be  held  to  answer 
that  description  within  the  meaning  of  the  section, 
but  the  wife  in  fact^  if  separated  from  her  husband 
and  living  apart  from  him,  would  not  come  within 
the  spirit  of  the  enactment. 

Delivery  to  the  defendants  servant :  "Servant"  as 
here  used,  seems  evidently  to  mean  a  menial  ser- 
vant, one  who  boards  and  sleeps  in  his  master's 
house,  at  all  events  "  an  inmate  of  his  dwelling- 
house"  or  usual  place  of  abode  or  business ;  the 
terms  employed  would  probably  include  domestic 
servants, — farm  servants, — book-keepers  and  shop- 
men,— ^but  would  not  extend  to  day  labourers,  con- 
tractors for  job-work,  or  other  persons  employed 
for  a  particular  object,  not  residing  under  the  defen^ 
dant's  roof. 

Delivery  to  any  grown  person^  ^. :  It  is  very  dif- 
ficult to  assign  any  exact  meaning  }o  the  term 
"  grown  person" ;  the  literal  meaning  would  seem 
to  be  full  grovm^  but  that  probably  is  too  confined 
an  interpretation  to  give  the  words  in  the  connection 
in  which  they  appear,  and  might  lead  to  needless 
particularity :  if  any  particular  rule  was  suggested 
as  to  age,  a  young  person  about  the  age  of  fifteen 
would  seem  to  us  a  "  grown  person "  within  thp 
meaning  of  the  section.  The  person  served  should 
be  one  in  the  employment  of  the  defendant,  or 
related  to  him  or  some  one  who  may  be  reasonably 
supposed  to  have  intercourse  with  him,  and  from 
\yhom  he  is  likely  to  receive  the  summons ;  and 
therefore  the  necessity  for  the  Bailiff  making  proper 
enquiries,  so  as  to  be  able  to  insert  in  the  affidavit, 
or  state  at  the  hearing,  the  name  of  the  person  with 
whom  he  leaves  the  summons,  and  the  relation  in 
which  such  person  stands  to  the  defendant, 


the  Peace  to  proceed  ex  wirte  to  the  hearing  of  such  infor- 
matioB  or  complaint,  and  to  adjudicate  thereon  as  fully  and 
effectually  to  all  intents  and  purposes  as  if  such  party  had 
personally  appeared  before  him  or  them  in  obedience  to  the 
said  summons." 

Sec.  12  contains  a  more  full  re-enactment  of  the 
same  provision,  viz. : — 

''  That  if  at  the  day  and  place  appointed  in  and  by  the  sum- 
mons aforesaid  for  nearing  and  determining  such  complaint 
or  iafprmation,  the  defenUant  against  whom  the  same  shall 
have  been  made  or  laid,  shall  not  appear  when  called,  the 
Constable  or  other  person  who  shall  nave  served  him  with 
the  summons  in  that  behalf  shall  then  declare  upon  oath  in 
what  manner  he  served  the  said  summons  ;  and  if  it  appear 
to  the  satisfaction  of  the  Justice  or  Justices  that  he  be  duly 
served  with  the  said  summons  in  that  case,  such  Justice  or 
Justices  may  proceed  to  hear  and  determine  the  case  in  the 
absence  of  such  defendant :  or  the  said  Justice  or  Justices 
upon  the  non-appeamnce  of  such  defendant  as  aforesaid  may 
ii  he  or  they  shall  think  fit  issue  his  or  their  warrant  in  man- 
ner hereinbefore  directed,  and  shall  adjourn  the  hearing  of 
such  complaint  or  information  until  the  defendant  shall  be 
apprehenoed.'' 

The  ex  parte  hearing  of  a  case  must  be  conducted 
yfiih  as  much  regularity  and  deliberation  as  though 
the  defendant  were  present,  and  Magistrates  should 
require  strict  proof  of  the  matter  charged,  take  down 
the  evidence  and  conduct  the  whole  enquiry  in  all 
its  stages,  even  with  a  more  jealous  care  for  form 
imd  accuracy  than  if  the  defendant  was  actually 
present ;  for  his  absence  in  no  way  justifies  a  loose 
mode  of  proceeding, — nor  can  such  absence  be 
taken  as  an  admission  of  the  truth  of  a  charge,  or 
as  raising  a  presumption  of  guilt  against  %  defen- 
dant. 


MANUAL,   ON   THE  OFFICE   AND   DUTIES  OF 
BAILIFFS   IN   THE   DIVISION  COURTS. 


{For  the  Law  Journal. — Br  V.) 

CONTIKUED  PROM  PAGE  87. 


9PJBCIAL  OR  NON-PERSONAL  SERVICE  OF  SUMMONS. 

The  24th  sec.  of  the  D.  C.  Act  providing  that  a 
copy  of  the  summons  shall  be  served  on  the  defen- 
dant, thus  enacts  :  "  and  delivery  of  summons  and 
account  to  the  defendapt's  mfe  or  servant^  or  any 
grown  person  being  an  inmate  of  his  dwelling" 
hotise^  or  usual  place  of  abod^^  trading  or  dealing^ 
shall  be  deemed  a  good  service,  where  the  amount 
claimed  docs  not  exceed  two  pounds."  Premising, 
as  in  the  case  of  personal  service,  that  it  is  for  the 
Jridge  to  say  what  amounts  to  proof  of  due  service, 
we  proceed  to  notice  the  provision  a  little  in  detail. 
It  is  sufficiently  ohnrious  that  the  Legislature  must 
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^*  Being'  an  inmate  of  his  dtoelUng-hcmse^  cj*c,"^— 
that  19  one  who  lodges  or  dwells  therein.  A  man's 
dwelling-house  is  primd  facie  where  his  wife  and 
family  reside,  and  if  he  has  a  family  dwelling  in 
one  place,  and  he  occupy  a  house  and  occasion- 
ally sleep  in  another,  he  will  not  be  a  resident  in 
the  latter  place,  for  his  residence  is  his  domicile, 
and  his  domicile  is  his  home,  and  his  home  is 
where  his  family  reside. — (Story's  Conflict  of  Laws, 
see.  63:  Reg,  v.  the  Duke  of  Richmond,  6  T.R.  661. 

But  a  man  may  have  two  dwelling  places  at  the 
same  time,  for  if  he  has  two  houses  and  servants 
in  both,  and  lives  sometimes  in  one  and  sometimes 
in  the  other,  both  will  be  his  dwelling-houses. — 
(Co.  Repf  389.) 

**  Usual  place  ofabodcj  ^-c."  :  These  words  seem 
sjrnonymous  with  dwelling-house ;  a  man's  place 
of  abode  is  where  he  lives  and  considers  his  home ; 
but  it  may  be  that  they  have  a  meaning  distinct 
from  the  words  "  dwelling-house,"  which  precede 
them  in  the  clause,  and  refer  to  a  case  where  a  man 
has  lodgings  for  a  temporary  purpose  only  and  lives 
there  for  a  time,  but  with  the  intention  of  returning 
to  his  permanent  place  of  abode  elsewhere :  or  they 
may  refer  to  a  man  who  has  no  permanent  dwell- 
ing, but  is  constantly  changing  his  ^' place  of 
abode," 

^^ Place  of  trading  or  dealing'*^:  Trading  and 
dealing,  as  here  used,  appear  to  be  synonymous, 
and  to  mean  the  place  where  a  trader  or  dealer 
(that  is  a  shop»keeper,  a  merchant,  a  broker,  or 
other  person  who  engages  in  buying  or  selling,  or 
in  barter  or  traffic)  carries  on  his  business  or  trading, 
and  whether  a  man  be  a  trader  or  not,  it  may  be 
observed,  does  not  depend  on  the  amount  of  trading, 
but  what  the  parties'  intention  is  in  buying  and 
selling :  the  terms  would  not  seem  to  include  a 
place  of  professional  business,  as  a  Physician's  or 
Lawyer's  office.  Any  place  of  tradings  &c.,  evi- 
dently means  the  defendant's  own  independent 
trading  or  dealing,  and  not  where  he  carries  it  on 
as  Clerk  for  another. 

Attachment  Cases^  Service  in. — The  69th  sec- 
tion of  the  Division  Court  Act  provides  that  in 
order  to  proceed  for  the  recovery  of  any  debt  due 
by  a  person  against  whose  property  a  warrant  of 
attachment  has  issued,  that  the  summons  may  be 


served  by  leaving  a  copy  at  the  last  place  of  abode, 
trade  or  "  dealing  of  the  defendant,  with  any  person 
"  or  persons  there  dwelling,  or  by  leaving  the  same 
^'  at  the  said  dwelling  if  no  person  be  there  found." 

We  have  already  so  far  noticed  similar  terms  to 
these  here  used,  that  further  reference  is  unneces- 
sary. The  distinction  between  ordinary  special 
("house")  service  and  service  in  cases  of  attach-* 
ment  is,  that  instead  of  specifying  the  persons  with 
whom  the  summons  is  to  be  left  in  attachment 
cases,  it  is  said  any  person  there  dwelling — which 
means  any  grown  person — and  that  if  the  defen- 
dant's last  place  of  abode  be  unoccupied  that  it 
may  be  left  there.  It  is  not  contemplated  that  if 
the  place  be  actually  inhabited  and  the  family  be 
casually  absent  when  the  Bailiff  calls,  so  that  he 
finds  no  person  then  in,  that  he  may  leave  the  sum- 
mons there ;  the  true  meaning  of  the  provision  is 
such  substitutional  service  can  be  made  oilly  when 
the  premises  are  deserted  or  unoccupied.  "  Leav- 
ing the  same"  means  that  it  must  be  so  left  that 
should  the  defendant  or  any  of  his  family  return, 
the  summons  may  be  placed  in  such  a  way  that  it 
may  be  easily  seen.  The  ordinary  practice,  so  far 
as  we  are  informed,  is  to  fasten  the  summons  to 
the  house  door. 

In  determining  points  respecting  special  service 
(or  "house  services"  as  they  are  called)  each  case 
must  depend  very  much  upon  its  own  particular 
circumstances,  and  the  presumption  these  circum- 
stances raise  as  to  the  summons  coming  to  the 
notice  of  the  defendant.  If  according  to  the  usual 
and  every  day  course  of  things  there  arises  a  high 
probability  that  the  summons  has  actually  come  to 
the  defendant's  hands,  the  Judge  would  doubtless 
hold  and  allow  the  service  as  good. 

In  closing  this  division  of  the  subject  we 
would  impress  Bailiffs  with  the  necessity  of 
serving  every  summons  personally  if  possible,  and 
in  case  of  "house  services"  they  should  endeavor 
to  see  the  wife,  son,  daughter,  or  domestic  servant 
of  the  defendant,  not  contenting  themselves  with 
handing  the  summons  to  the  first  person  they  see 
in  the  house,  and  the  name  of  the  person  with 
whom  the  summons  is  left  should  be  found  out  and 
enquiries  should  be  made  where  the  defendant  is 
and  when  be  is  expected  to  return  home  ;  and  as 
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before  said,  the  object  of  service — to  notify  the 
defendant — ^it  should  be  the  anxious  aim  of  Bailiflf 
to  accomplish. 


U.   C.    REPORTS. 


GENERAL   AND    MUNICIPAL   LAW. 


In  the  matter  or  Ley  and  the  Municipality  or  the 

Township  of  Clarke. 

{Reported  hy  C.  Rahinnon^  Esq.^  Barriater^t-Lauf.) 
(MichaelnuM  T^rm,  19  Vic.) 

AUereUktns  ofsthMi  nttions  within  a  township  and  of  union  sdiool  urtions. 

Under  13  A  14  Vic.  rh.  48,  «ec.  18.  »iib-j«pc.  4,  the  municipality  may  alter  the 
boundaries  of  school  sections  Tvithin  their  townships.  Ivy  takinsr  from  one  and 
adding  to  another,  without  any  previous  request  of  the' freeholders  or  house- 
holders, and  notwkhstandinjrtneir  disapprobation  of  the  cliange.  provided  that 
those  aflfected  by  the  alteration  have  notice  of  the  hitention  to  make  it. 

Bat  they  have  no  power  to  alter  the  boundaries  of  a  tuiion  school  section  con- 
sisting of  parts  of  diflerent  townships. 

[13  Q.  B.  R.  483.] 

WUtton,  Q.C,  obtained  a  rule  on  the  Municipality  of  Clarke, 
to  show  cause  why  the  by-law  of  the  municipality  No.  60,  for 
the  extension  of  the  limits  of  the  union  school  section  No.  22, 
should  not  be  quashed : 

1 .  Becanse  it  was  passed  illegally,  there  being  no  request 
of  the  majority  of  the  freeholders  and  householders  of  the  sec- 
tion altered  by  the  by-law,  expressed  at  a  public  meeting 
called  by  the  trustees,  as  required  by  the  statute  13&  14  Vic, 
ch.  48,  sec.  18,  sub-sec.  4. 

2.  Because  all  the  parties  affected  by  the  alteration  were 
not  duly  notified  of  the  passing  or  intended  passing  of  the 
by-law. 

3.  Because  the  municipality  had  no  power  to  pass  the  said 
by-law,  or  to  alter  the  limits  of  the  union  school  section 
No.  22. 

The  by-law  was  passed  on  the  23rd  of  December,  1853.  It 
enacted,  that  from  and  after  the  pa.ssing  of  the  by-law,  lot  30 
in  the  6th  concession  of  Clarke,  should  oe  added  to  form  part 
of  union  school  section  No.  22. 

C,  Robinson  showed  cause. 

The  facts  are  fully  stated  in  the  judgment. 

Robinson,  C.J.,  delivered  the  judgment  of  the  court. 

It  is  very  clearly  shown  by  the  affidavits,  which  are  care- 
fully prepared,  that  the  municipality  of  Clarke  took  upon 
themselves,  without  the  request  or  consent  of  the  freeholoers 
and  householders,  to  alter,  oy  the  by-law  complained  of,  the 
limits  of  the  school  sections  Nos.  22  &  12,  in  Clarke,  by  taking 
from  the  latter  a  portion  of  a  lot  of  land  which  had  formerly 
belonged  to  it,  and  by  making  the  whole  of  that  lot  (30,  in 
the  6ln  concession  of  Clarke)  a  part  of  the  section  22,  whereas, 
by  the  arrangement  before  established,  a  part  only  of  the  lot 
30  was  united  to  that  section. 

The  evidence  furnished  by  the  affidavits  is  quite  clear  as  to 
the  nature  of  the  alteration,  and  that  it  was  made  not  only 
without  any  reouest  of  the  freeholders  and  householders  of 
the  sections  12  k  22,  but  contrary  to  their  wish  as  expressed 
at  a  public  meeting ;  and  the  application  to  quash  the  by-law 
is  made  by  a  ratepayer  and  freeholder  residing  in  school  sec- 
tion 12,  from  which  a  portion  is  taken  by  this  by-law  and 
added  to  section  22. 

As  I  understand  the  affidavits,  school  section  22  is  wholly 
in  Clarke,  and  has  been  united  with  school  section  2  in  Dar- 
lington. And  the  by-law  (60)  complained  of,  passed  by  the 
Municipal  Council  of  Clarke,  takes  away  part  of  lot  30,  in  the 
6|h  concession  of  Clarke,  which  before  formed  part  of  school 
strt'tion  12  in  Clarke,  and  adds  it  to  school  section  22  m  Clarke, 
forming  with  2  in  Darlington  a  united  school  section. 


The  affidavits  seem  to  me  to  be  inaccurate  in  one  respect. 
They  state  repeatedly  that  the  by-law  converts  No.  6  into  a 
school  section^  and  unites  it  with  22.  It  does  no  such  thing 
that  I  can  make  oat,  but  merely  in  effect  takes  part  of  lot  6 
from  section  12  and  adds  it  to  sectioa  23y  the  lot  and  both  the 
sections  bein^  whoUr  in  Clarke. 

If  the  by-Taw  had  made  6  a  complete  sohool  section  in 
itself,  and  then  united  it  with  section  z2  of  Clarke,  it  would 
have  been  a  case  of  a  municipal  council  uniting  two  school 
sections  of  their  township ;  and  such  a  by-law,  to  make  it 
legal,  would  have  required,  under  13  &  14  Vic,  ch.  48,  sec. 
18,  sub-section  4,  a  previous  application  to  the  municipal 
council  from  a  majority  of  the  freeholders  or  hooseholdeFs  of 
sections  12  and  22. 

But  what  has  been  done  is  in  fact  an  alteration  of  the  boun- 
daries of  school  sections  12  and  22  in  Clarke,  and  I  apprehend 
that  the  Municipal  Council  could  make  such  alteration  with- 
out any  previous  request  from  the  ratepayer8.(a) 

But  they  were  bound  to  see  that  those  to  be  affected  by  the 
alteration  had  notice  of  their  intention  to  make  it.  It  is  ob- 
;jected  that  such  notice  was  not  given.  The  applicant,  Lejf 
is  one  of  those  afiected  by  the  alteration,  and  therefore  enti- 
tled to  move  upon  that  ground. 

But,  as  to  the  objection,  it  is  evident  on  the  applicant's  own 
showing,  as  well  as  from  affidavits  filed  on  the  part  of  the 
defendants,  that  the  inhabitants,  both  of  12  and  22,  had  notice, 
for  they  met  and  discussed  the  proposition  before  the  by-law 
was  passed,  and  they  sent  to  the  Municipal  Council  notice 
of  their  dLsapproval.  They  have,  therefore,  no  reason  for 
objecting  a  want  of  notice. 

They  evidently  mean  to  contend  that  the  Municipal  Council 
could  not  pass  the  by-law  in  opposition  to  their  will ;  but  the 
statute  does  not  seem  to  us  to  countenance  such  a  position. 
Sections  in  a  township  cannot  be  united  without  the  previous 
request  of  t)ie  inhabitants ;  but  an  alteration  in  the  t)oanda- 
ries  of  a  section  or  of  two  sections,  by  taking  a  piece  of  one 
and  adding  it  to  another,  can  be  made  by  the  council  without 
such  request,  though  not  without  its  appearing  that  those  to 
be  affected  by  the  change  have  had  notice.  If  they  have  had 
such  notice,  as  it  appears  they  had  in  this  case,  their  disap- 
proving of  the  change  does  not  disable  the  Municipal  Council 
irom  carrying  it  into  effect,  if,  after  hearing  the  objections, 
they  should  think  it  expedient  to  do  so. 

It  is  further  objected,  however,  that  the  Municipal  Council 
had  not  the  power  of  altering  the  boundaries  of  a  union  school 
section,  which  they  did  in  effect  when  they  made  the  Clarke 
section  22  larger  than  it  was  before,  because  this  necessarily 
added  so  much  to  the  union  section. 

This  objection,  it  appears  to  us,  is  entitled  to  prevail,  for 
under  the  latter  part  of  the  18th  clause,  it  is  to  the  reeves  and 
local  superintendents  of  the  two  townships  that  the  jurisdiction 
is  given  to  form  or  alter  union  school  sections  consisting  of 
parts  of  different  townships,  and  the  township  councils  of  eithef 
township  are  precluded  from  exercising  a  power  of  that  kind. 

We  are  of  opinion  that  on  this  ground  the  by-law  is  illegal, 
as  having  been  made  by  an  authority  not  competent  to  make 
it,  and  must  on  that  account  be  quashed. 

Rule  absolute. 


Snooe  et  al.  v.  The  Town  Council  of  BRANTroiw. 

{RsportedbyC.  Robimon^  Bsq.,  Barrafw-at-Law.) 
(Hilary  Term,  19  Vic.) 

Notic$  of  actum— 14  ^  10  He.,  ch.  64. 

jOjW,  Afflrming  Brown  v.  The  Municipal  Council  of  Samia,  11  U.C.R.  fflff— 
that  corporations  are  not  entitled  to  notice  of  action. 

[la  <i.  B.  R.,  «a.] 

This  was  an  action  on  the  case,  brought  by  the  plaintiffs  as 
possessors  of  a  grist-mill,  in  Brantford,  m  right  of  whicfi  they 
claimed  the  benefit  of  the  water  of  a  stream  to  flow  to  and  past 

'  ■'  III  ■  ■  ■    .  I  ■  ■         .  fc 

(a)  6««  the  preceding  case,  Ness  and  The  Mnnicipality  of  Saltfleet. 
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the  mill,  and  a  right  for  such  water  to  flow  from  the  mill,  with- 
out obstruction,  through  a  race,  into  the  stream  again  below  the 
mill ;  and  charged  that  the  defendants  wrongfully  threw  earth, 
&G.,  into  the  stream  below  the  mill  and  the  race,  and  thereby 
obstructed  the  escape  of  the  water,  whereby  the  plaintifis'  mill 
was  stopped.  The  second  count  stated  the  plaintiffs'  right  in  a 
similar  manner  in  substance,  and  charged  that  a  street  within 
the  limits  of  the  town  of  Brantford,  being  the  property  of  and 
under  the  control  of  defendants,  and  leading  across  the  said 
stream  below  the  plaintiffs'  mill  and  race,  by  means  of  a  bridge 
or  culvert,  became  out  of  repair,  and  a  large  hole  was  made 
through  the  said  bridge  or  culvert ;  that  the  defendants  having 
been  requested  by  the  plaintiffs  to  repair  such  road  and  bridge, 
it  became  their  duty  to  repair  the  same,  and  in  so  dohig  to  use 
proper  care  to  prevent  earth,  &c.,  from  falling  into  said  stream, 
and  thereby  obstructing  the  escape  of  the  water  from  plaintiff' 
mill  J  yet  defendants  m  repairing  the  said  road  and  culvert,  so 
negligently  conducted  themselves,  that  through  their  negli- 
gence, quantities  of  earth,  &c.,  were  wilfully  and  injuriously 
permitted  to  fall  through  the  hole  in  the  culvert  into  the  stream 
Delow  the  race,  &c.,  and  although  the  plaintiffs  requested  de- 
fendants to  remove  the  earth,  &c.,  and  a  reasonable  time  had 
elapsed,  yet  defendants  would  not  remove  the  same,  whereby 
plamtifTs'  mill  was  stopped. 

Plea— I.  Not  guilty  by  statute.— 2.  To  the  first  count,  tra- 
versing plaintifis'  right  to  the  flow  and  escape  of  the  water  of 
the  stream  as  allegea.^3.  To  second  count,  a  similar  traverse. 

The  case  cams  on  for  trial  at  the  Brantford  assizes,  in  October 
1855,  before  McLean,  J.  The  plaintifis'  counsel  having  ad- 
mitted in  his  opening  that  he  was  not  prepared  to  prove  that 
any  notice  of  action  had  been  served  on  the  defendants,  the 
learned  judge  nonsuited  the  plaintiff,  with  leave  to  move. 

Bums  obtained  a  rule  Nisi  accordingly^  to  which 
Uagarty,  Q.C,  showed  cause. 

Draper^  J. — The  defendants  claim  the  protection  of  the 
statute  14  &  15  Vic,  chap.  54,  sec.  2,  which  is  as  follows : — 
"  That  no  writ  shall  be  sued  out  against  any  justice  of  the 
peace,  or  other  officer  or  person  fulfilling  any  public  duty,  for 
anything  by  him  done  in  the  performance  of  such  public  duty, 
whether  such  duty  arises  out  of  the  common  law,  or  is  imposed 
by  act  of  parliament,  either  imperial  or  provincial ;  nor  shall 
any  judgment  or  verdict  be  rendered  ggainst  him,  unless  notice 
in  writing  of  such  intended  writ,  specifying  the  cause  of  action 
with  reasonable  clearness,  shall  have  been  delivered  to  such 
justice,  officer,  or  other  person,  or  left  at  the  usual  place  of  his 
abode,  by  the  attorney  or  agent  of  the  party  who  intends  to  sue 
out  such  writ,  at  least  one  calendar  month  before  suing  out 
fluch  writ,"  &c. 

The^  rest  their  claim  to  this  protection  on  the  word  <<peiBon," 
which  in  the  « Interpretation  Act,"  12  Vic.,  chap.  10,  sec.  6, 
eighthly  is  thus  defined:  "The  word  'person'  shall  include 
any  body  corporate  or  politic,  or  party,  and  the  heirs,  executors, 
administrators,  or  other  legal  representatives  of  such  person  to 
whom  the  context  can  apply,  according  to  the  law  of  that  part 
of  the  province  to  which  such  context  shall  extend."  Taking 
also  into  consideration  the  first  section  of  the  Interpretation  act : 
*^  that  each  proviBion  thereof  shall  extend  and  apply  to  each 
act  pawed  in  this  present  session,  or  in  any  future  session  of 
the  Provincial  Parliament,  except  in  so  far  as  any  such  provi- 
sion shall  be  inconsistent  with  the  intent  and  object  of  such 
act,  or  the  interpretatioa  which  such  provision  would  give  to 
any  word,  expression  or  clause,  shall  be  inconsistent  with  the 
context."  And  in  sec.  5,  seventhly,  it  is  enacted  that  words 
importing  the  singular  number  or  the  masculine  gender  only, 
shall  include  more  peisons,  narties  or  things  of  Uie  same  kind 
than  oae,  and  females  as  well  as  males,  and  the  converse." 

The  defendants  are  a  corporation  under  the  12  Vic,  ch.  81, 
as  amended  by  13  &  14  Vic,  ch.  64,  14  &  16  Vic,  chap.  109, 
16  Vic,  chap.  181.    ITie  12th  Vic  contains  an  interpretation 


clause  as  to  the  word  '<  govemor,"  and  also  as  to  the  words 
importing  the  singular  number  and  masculine  gender,  just  like 
the  Interpretation  Act,  though  the  last  named  act  had  received 
the  royal  assent  more  than  a  month  before  chap.  81  did.  This 
act  provides  also  (sec  155)  that  no  action  shall  be  sustained 
for  anything  done  under  any  by-law,  unless  such  by-law,  or 
the  part  thereof  under  which  the  same  shall  be  done,  shall  be 
quasned  one  calendar  month  previous  to  the  bringing  such 
action.  The  party  sued  may  tender  amends,  and  such  tender 
may  be  pleacied ;  and  if  no  more  than  the  sum  tendered  be 
recovered,  it  shall  be  lawful  for  the  court  to  award  no 
costs  to  the  plaintiff,  and  to  award  costs  to  the  defendant, 
and  to  adjudge  that  they  shall  be  deducted  out  of  the 
verdict.  The  14  &  15  Vic,  cap.  109,  sec  36,  provides 
that  whenever  the  by-law,  &c,  of  any  municipality  shall  be 

Sitashed,  such  municipality  shall  alone  be  responsible  in 
amagcs  for  any  act  done  under  such  by-law,  &c,  and  any 
clerk,  constable,  or  other  officer  acting  thereunder,  shall  be 
freed  and  discharged  from  any  action  or  cause  of  action  accru- 
ing to  any  personby  reason  of  such  by-law  being  illegal  and 
void,  or  having  been  quashed.  But  none  of  these  acts  gave 
the  municipality  any  privilege  as  to  notice  or  limitation  of 
action,  or  as  to  amount  of  costs,  &c,  &c ;  and  therefore  no  part 
of  these  acts  are  affected  by  the  repeal  contained  in  the  first 
section  of  the  14  &  15  Vic,  ch.  54,  which  repeals  "  so  much 
of  any  act  or  acts  now  in  force  in  this  province,  whether  public, 
local  or  personal,  as  confers  any  privilege  "  of  that  character. 
Neither  do  any  of  these  acts  lall  within  the  descnption  con- 
tained in  the  preamble  to  the  statute  in  question,  viz.,  «  acts  of 
parliament  in  force  in  Canada,  both  public,  local  and  personal, 
whereby  certain  protections  and  privileges  are  afibrdea  to  mag- 
istrates and  others ;"  nor  are  any  of  the  provisions  of  these  acts 
altered  or  amended  by  this  statute.  If  it  can  apply  to  this  case 
at  all,  it  must  be  because  the  legislature  have  evinced  an  in- 
tention to  extend  these  privileges  and  protections  to  the  whole 
body  of  municipal  corporations  througnout  Canada,  though  the 
contrary  intention  is  to  be  assumed  from  the  absence  of  sdl  pro- 
visions for  that  purpose,  when  the  statutes  erecting  such  corpo- 
rations were  passea. 

Confining  attention  to  the  words  of  the  statute  itself,  without 
for  the  nioment  adverting  to  the  Interpretation  Act,  I  think  it 
it  impossible  to  contend  for  a  moment  that  its  own  language, 
taken  proprio  vigore,  afford  any  colour  for  the  conclusion  that 
the  legislature  had  municipal  corporations  in  view  when  they 
passed  it.  The  title,  "  An  Act  to  amend  and  consolidate  the 
laws  affording  protection  to  masistrates  and  others  in  the  pei- 
formance  of  public  duties," — 3ie  preamble  already  referred 
to— the  repealing  clause  above  quoted — all  prokibit  any  such 
interpretation.  The  terms  in  which  the  protection  of  the  second 
section  is  granted  all  point  to  an  individual,  not  to  a  body  cor- 
porate ;  all  refer  to  justices  of  the  peace,  or  to  general  or  local 
officers  having  duties  of  some  public  character  to  execute  and 
fulfil ;  and  the  concluding  words  of  the  statute  appear  to  me  to 
confinn  this  opinion — "Any  such  justice,  officer  and  other  per- 
son acting  as  aforesaid,  shall  be  entitled  to  such  protectiou  and 
privileges  in  all  such  cases  as  he  shall  act  bond  fide  in  the 
execution  of  his  duty,  although  in  such  act  done  he  shall  have 
exceeded  his  powers  or  jurisdiction,  and  have  acted  clearly 
contrary  to  law."  All  the  language  of  the  act  is  applicable 
strictly  to  the  persona^acts  of  an  individual  or  individuals,  and 
cannot,  I  apprehend,  be  applied  to  a  corporate  body  without  a 
strained  and  unnatural  construction. 

All  therefore,  in  my  opinion,  must  rest  on  the  effect  of  the 
Interpretation  Act.  U  that  statute  had  said  peremptorily,  that 
in  all  acts  to  be  thereafter  passed  the  word  "person"  should 
include  every  body  corporate,  we  must  have  given  it  that  con- 
struction, however  repugnant  it  might  have  appeared  to  an 
otherwise  plain  intent ;  but  the  enactment  is  not  peremptory. 
The  word  "person"  is  not  to  be  so  interpreted,  if  it  shall  be 
inconsistent  with  ^e  intent  and  object  of  the  act,  or  with  the 
context ;  and  whether  it  be  so  or  not  must  be  considered  and 
decided  before  the  word  "  person"  receives  that  interpretation. 
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It  would  be  easy  to  cite  numerous  instances  i\  which  so  to 
interpret  the  word  "person"  would  be  entirely  repugnant  to  the 
sense  and  object  of  the  statute  in  which  it  is  used  (take,  tor 
example,  the  Census  Act,  14  &  15  Vic,  ch.  49).  It  is  therefore 
only  necessary  to  enquire  whether  the  object  and  intent  of  this 
act,  and  the  context  of  it,  in  reference  to  the  word  "  person," 
show  that  it  was  or  was  not  intended  to  apply  to  our  municipal 
corporations. 

With  all  respect  for  the  opinions  of  others,  I  must  say  I  feel 
no  doubt  that  such  an  interpretation  Would  be  inconsibtent  with 
tlie  intent  and  object  of  the -statute  under  consideration : 

1.  Its  expressed  intention  is  to  amend  and  consolidate  laws 
affecting  individuals  only,  and  the  words,  used  in  their  natural 
sense,  are  consistent  with  that  intention. 

2.  The  language  of  the  second  section,  as  pointed  out  in  the 
iudgmf  nt  delivered  by  my  brother  Hums  in  Brown  v.  The 
Municipal  Council  of  Samia  (11  U.C.R.  215)  indicates  pro- 
ceedings against  individuals. 

3.  Municipal  corporations,  under  the  12  Vic,  ch.  81,  or  the 
subsequent  acts,  have  never  had  so  extended  a  protection  con- 
ferred on  them,  though  their  liability  to  damages  was  under 
consideration  in  14  &  15  Vic,  ch.  10$,  sec  35,  and  parties  act- 
ing under  the  illegal  by-laws  are  exempted  from  liability;  and 
in  13  &  14  Vic,  chap.  15,  sec  1,  where  there  is  a  provision  for 
the  action  being  brought  within  three  calendar  months,  the 
civil  liability  of  such  corpomtions,  in  cases  where  they  were 
indictable,  was  declared,  but  without  the  protection  of  notice  or 
right  to  plead  not  guilt]^  per  statute ;  there  is  only  a  limitation 
of  time  as  to  the  bringing  the  action. 

4.  The  plaintiiT  could  bring  no  action  ior  any  wrong  done  to 
him  under  colour  of  an  illegal  by-law,  till  one  month  after  the 
by-law  complained  of  is  qua«ihed.  If  the  act  14  &  15  Vic, 
en.  54,  applies,  then  a  month's  notice  must  be  given  before 
the  writ  is  sued  out,  and  the  writ  must  be  sued  out  within  sly 
calendar  months  after  the  act  conmiitted.  Now  if  the  act  were 
committed,  for  example,  on  the  1st  of  February,  it  is  not  too 
much  to  suppose  that  the  party  injured  could  not  apply  to  quash 
the  by-law  until  Easter  Tepn ;  and,  considering  the  time  ne- 
cessary to  elapse  after  serving  the  rule,  before  it  could  be  made 
absolute,  the  argument  would  not  take  place  till  towards  the 
end  of  the  term ;  and  the  judgment  of  the  court  would  not  pro- 
bably be  given  until  the  Tuesday  week  after  tlie  term,  which 
could  not  be  earlier  than  the  23rd  of  June  ;  and,  assuming  the 
plaintiff  to  have  given  his  notice  so  as  not  to  lose  an  hour,  he 
could  not  sue  out  his  writ  before  the  23rd  of  July,  or  in  fact  till 
very  near  the^six  months  would  have  expired.  So  that  cases 
might  occur  fn  which  a  party  would  have  little  more  than  a 
week,  within  which  he  could  sue  out  his  writ  and  bring  his 
suit.  And  if  we  further  consider  the  provisions  of  13  &  14  Vic 
ch.  15,  then  in  many  cases  it  would  aeprive  a  plaintiff  of  any 
remedy,  unless  we  hold  that  that  latter  act  is  repealed  by  the  14 
&  15  Vic,  ch.  54 — a  conclusion  I  am  not  at  present  prepared 
to  adopt.  And  under  the  most  favorable  circumstances  a  party 
obliged  to  get  a  by-law  quashed,  as  a  preliminary  to  his 
commencing  such  an  action,  would  be  placed  under  more 
disadvantageous  circumstances  than  those  who  were  suing 
individuals  entitled  simply  to  the  protection  of  the  14  &  15  Vic 
ch.  54;  ior  it  will  not,  I*  presume,  be  contended  that  the  first 
section  of  that  act  repeals  the  provision  of  the  12th  Vic  rela- 
tive to  the  quashing  of  the  by-law. 

For  these  reasons,  I  am  of  opinion  that  this  nonsuit  should 
be  set  aside. 

Burns,  J. — With  all  due  respect  for  the  opinion  of  the  Court 
of  Common  Pleas,  in  the  case  of  Read  v.  The  city  of  Hamil- 
ton,(a)  tliat  corporations  are  entitled  to  notice  of  action  by 
reason  of  the  operation  of  the  Interpretation  Act  overriding 
the  statute  14  &  15  Vic,  chap.  54,  so  as  to  make  the  word 

(a)  Not  yet  reported.  See  aim  <'^roA  v.  The  Town  Cooneil  of  Peterborough. 
6  r.P.  141 ;  and  in  Barclay  v.  The  Muuicipality  of  Darlington  (not  yet  report^) 
the  Oourt  of  Coounoii  Pleas  have  affirmed  tbotr  previous  decision  on  this  point. 


"  person,"  used  in  the  latter,  apply  to  corporations,  I  must 
still  enteitain  the  opinion  I  expressed  in  the  case  of  Brown  y. 
The  Municipal  Council  of  Sarnia.  In  addition  to  the  reasons 
there  given  by  me,  which  led  to  the  conclusion  that  the  leg- 
islature did  not  intend  to  confer  a  privilege  of  exacting  a 
notice,  where  it  had  not  been  previously  provided  for  by  law, 
the  following  have  occurred  to  me.  We  find,  alter  the  pass- 
ing of  the  Interpretation  Act,  that  the  legislature  has  used  the 
same  language  as  to  corporations  being  entitled  to  plead  the 
general  i.s»iue  and  give  tne  special  matter  in  evidence,  as  had 
been  used  previously,  without  any  provision  for  notice  ot 
action  to  be  served.  We  lind  the  legislature  also  making  the 
same  provision  alter  the  passing  of  trie  14  &  15  Vic,  ch.  54, 
for  pleading  the  general  issue  and  giving  the  special  matter 
in  evidence.  The  .statute  13  &  14  Vic,  ch.  15,  enacts  that 
certain  Municipal  Corporations  shall  be  civilly  responsible 
for  damages,  provided  the  action  be  brought  within  three 
months  from  the  time  the  injury  shall  be  sustained.  In  this 
act  no  provision  is  contained  for  service  of  notice,  or  for 
enabling  the  corporation  to  plead  the  general  issue  and  give 
the  special  matter  in  evidence.  Now  it  is  strange,  if  the 
legislature  intended  the  14  &  15  Vic,  ch.  54  to  apply  to  cor- 

f)orations,  by  force  of  the  Interpretation  Act,  that  it  should 
lave  been  left  upon  so  undefined  a  footing  as,  that  if  applied 
to  corporations  under  the  13  &  14  Vic,  ch.  15,  it  must  nave 
the  enect  of  curtailing  the  action  of  the  party  aggrieved  to 
two  months  instead  of  three,  and  to  the  extent  of  saying  that 
the  corporation  shall  be  civilly  responsible,  provided  the 
action  be  brought  within  three  months,  it  must  repeal  that 
provision,  and  compel  the  party  to  serve  a  notice  some  time 
within  two  months,  in  order  that  he  may  sue  out  a  writ  within 
three  months.  I  do  not  suppose  it  would  be  contended  that 
the  effect  is  that  an  action  could  be  sustained,  if  commenced 
after  the  expiration  of  three  months.  I  do  not  think  the  leg- 
islature supposed  the  statute  14  &  15  Vic,  eh.  54,  applied  to 
such  a  case.  Again  :  in  the  same  session  the  legislature 
incorporated  the  Bytown  and  Prescott  Railway  Company,  (13 
&  14  Vic,  ch.  132) ;  and  in  the  50th  section  of  the  act  enacted' 
that  every  action  brought  for  anything  done  under  that  act 
should  be  brought  within  six  months  after  the  fact  com- 
mitted, and  that  the  defendant  or  defendants  might  plead 
the  general  issue  and  give  the  special  matter  in  evidence.  If 
the  statute  14  &  15  Vic,  ch.  54,  be  held  to  apply  to  corpora- 
tions, it  must  follow  that  the  second  section  repeals  that  pro* 
vision  in  the  other  act,  <pioad  the  limitation  of  time  for  bring- 
ing the  action  and  privilege  of  pleading  the  general  issue. 
Now  although  the  pleading  of  the  general  issue  is  again  pro- 
vided for  in  the  14  &  15  Vic,  ch.  54;  and,  by  the  8th  section, 
the  time  for  bringing  an  action  is  limited  to  six  months  after 
the  act  committed,  and  so  far  may  be  said  to  be  in  accordance 
with  the  13  &  14  Vic,  ch.  132;  yet  if  the  14  &  15  Vic,  ch. 
54;  is  held  to  apply  to  corporations,  I  confess  I  do  not  see  how 
it  can  be  argued  that  under  the  statute  13  &  14  Vic,  ch.  15, 
instead  of  the  action  being  limited  to  three  months,  it  must 
be  held  to  be  extended  to  six  months,  by  force  of  the  8th  sec** 
tion  of  14  &  15  Vic,  ch.  64. 

The  statute  respecting  the  formation  of  road  companies, 
passed  since  the  statute  respecting  notice  of  action — ^viz.,  16 
Vic,  ch.  190 — in  the  53rd  section,  makes  the  same  provision 
respectirg  the  pleading  of  the  general  issue  and  giving  the 
special  matter  m  evidence*  I  apprehend  in  the  construction 
of  this  act  it  could  never  be  contended  that  the  corporation 
was  entitled  to  notice  of  action,  because  a  notice  to  be  given 
is  not  provided  for ;  and,  being  passed  since  the  other  act,  it 
shews  that  the  legislature  did  not  certainly  imagine  that  by 
force  of  the  act  respecting  notices  of  action  it  was  supposed 
the  pleading  of  the  general  issue  was  a  privilege  conferrec^ 
unless  expressly  granted.  The  whole  argument  in  applying 
the  14  &  15  Vic,  ch.  54,  to  corporations,  mu«t  bo  based  upon 
the  assumption  that  the  construction  of  the  Interpretation  Act, 
which  was  made  to  apply  to  future  acts  as  well  as  those  pre- 
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▼iously  passed,  overrode  the  other,  and  so  made  it  apply  to 
corporations  up  to  that  time.  The  answer  to  that,  indepen- 
dent of  the  reasons  given  by  me  on  a  former  occasion,  is  that 
we  find  the  legislature  making  provision  for  limitation  of 
actions,  and  for  pleading  the  general  issue,  in  cases  of  corpo- 
rations, in  the  same  manner  as  had  previously  been  the  case, 
without  any  reference  to  the  act  respectmg  notices  of  action. 
I  have  no  aoubt  other  acts  of  incorporation  might  be  cited  with 
similar  provisions.  On  the  former  occasion,  I  endeavored  to 
flhow,  from  the  internal  evidence  of  the  act  itself,  that  it  did 
fiat  s^pplj  to  corporations ;  but  now  I  have  attempted  to  show 
by  external  evidence,  derived  from  other  acts,  that  the  legis- 
lature did  not  contemplate  that  the  14  &  15  Vic,  ch.  54,  did 
more  than  provide  for  consolidating  the  several  laws  upon  the 
subject,  so  far  as  respects  individuals.  IIow  far  I  may  have 
convinced  others,  I  know  not ;  but  to  my  mind  my  argument 
convinces  me  that  the  legislature  only  supposed  it  was  deal- 
ing with  the  cases  of  individuals.  T  think  thfi  nonsuit  was 
wrong,  and  should  be  set  asida. 

RoBissov,  C.J.y  concurred. 

Rule  absolute. 


Maosath  v.  Thk  Mttkicipalitt  of  thk  Township  of  Brock. 

{Reported  fry  C.  Robinsony  Esq.^  Barrister-at-Lato.) 
(Hilary  Term,  19  Vic) 

Pleading^Duplieitv—NatUeo/aetim  to  eorformtion*-iA  if  IS  Vie.,  cap.  64. 

TreiinMsaffaimta  Hiaiiicipality  for  breaking  and  entering  plaintiff's  doee.  The 
4loiendaata  in  their  plea  set  out  the  petition  of  the  householders  for  a  ruad  to 
be  opened  runnuig  across  this  lot,  the  survey  and  rei)ort  thereon,  the  by-biw 
connrming  the  roctd ;  that  the  plaintifT  claimed  damages  for  such  roail  passuig 
over  his  land,  and  was  a>KiiTded  £2  10s.,  which  he  accepted  in  satiafactioti  of 
such  damages ;  and  they  alleged  that  the  trespasseii  complained  of  were  ne- 
cessarily committed  in  opening  and  making  said  road  in  pursuance  of  said 
by-law. 

HdiL,  on  demurrer,  that  the  plea  was  not  double,  and  tliat  it  showed  a  good 
defence ; — if«M,  also,  McLbak.  J.,  dissenting  (confirming  Brown  v.  Municipal 
Council  of  8amia,  11  U.  C.  B.  S16)  that  the  defendants  were  not  entitled  to 
notice  of  aotioii. 

CIS  Q.  a  R.  689.] 

Trespass  for  breaking  and  entering  plaintiff's  close^  being 
the  east  half  of  Lot  16,  in  the  9th  concession  of  Brock,  throw- 
ing down  fences,  and  destroying  the  grass  and  crops,  &c. 

Fifth  P^.— that  before  the  said  times  when,  &c.,  to  wit, 
on,  &c.,  John  Hall  Thompson,  then  being  survevor  of  high- 
ways in  and  for  the  said  township  of  firock,  duly  appointed 
by  the  defendants  for  that  purpose,  was  required  and  requested, 
by  a  requisition  in  writing,  signed  by  a  large  number,  to  wit, 
twelya  persons,  then  being  residents  and  householders  ot  the 
township  of  Brock,  to  examine  and  lay  out  a  coad  from  the 
7th  concession  to  the  IXth  concession  in  the  township  of  Brock, 
in,  over,  and  across  the  east  half  of  lot  16,  in  the  9th  conces- 
sion of  the  said  township,  beine  the  said  close  in  which,  &c. ; 
that  he,  the  said  J.  H^  T.,  then  being  such  survejor  as  afore- 
said, in  pursuance  of  and  in  compliance  with  said  requisition, 
did  afterwards,  to  wit,  on,  &c.,  as  such  surveyor,  lay  out  a 
new  line  of  road  in,  through,  over  and  across  the  said  east 
half  of  lot  16,  in  the  said  9th  concession  of  the  said  township 
of  Brock,  beins  the  said  close  in  which,  &c. ;  and  that  he,  the 
said  J.  H.  T.,  did  afterwards,  and  before  the  said  times  wlien, 
&c.,  he  the  said  J.  H.  T.,  then  being  such  surveyor  as  afore- 
said, to  wit,  on,  &e.,  duly  report  the  said  line  of  way  so  laid 
out  to  the  defendants ;  and  the  defendants  further  say  that 
they  did  afterwards,  and  before  the  said  times  when,  &c.,  to 
wit,  on,  &c.,  make  a  by-law  confirming  the  said  line  of  way 
in  these  words  and  figures  following,  that  is  to  say : — 

<<  By-law  No.  11 :  To  confirm  a  line  of  road  from  the  front 
of  the  7th  concession  to  the  11th  concession  of  the  township 
of  Brock. — ^Be  it  enacted  by  the  Municipality  of  the  township 
of  Brock,  that  the  road  laid  out  and  surveyed  by  John  Hall 
Thompson,  Esq.,  road  surveyor,  from  the  front  of  the  7th  con- 
cession to  the  11th  concession  of  Brock;  as  appears  by  his 


report  bearing  date  the  27th  of  December,  1850,  be,  and  the 
same  is  hereby  established  as  a  public  road  or  highway,  on 
the  first  line  described  in  said  report^  and  said  road  be  three 
rods  wide." 

That  the  plaintiff  afterwards,  to  wit,  on,  &c.,  and  before 
the  said  several  times  when,  &c.,  appeared  in  his  own  proper 
person  before  the  defendants,  and  then  made  claim  for  com- 
pensation for  the  damages  sustained  by  him  for  the  passing 
of  such  by-law,  and  for  the  iojury  which  ha  would  sustain  in 
conseq^uence  of  the  opening  of  said  road  through  the  said 
close,  m  which,  &c. ;  and  the  defendants  then  awarded  the 
plaintiff  the  sum  of  £2  10s.,  in  satisfaction  and  compensation 
of  his  said  dama£res,  and  the  plaintiff  then  accepted  the  same 
in  such  full  satisfaction  and  compensation ;  and  the  defen- 
dants further  say  that  they  did  afterwards,  to  wit,  on,  &c.,  and 
before  the  said  several  times  when,  &c.,  amend  the  said 
by-law  by  inserting  therein  these  words  *'  And  which  reports 
are  hereto  appended ;"  that  the  said  line  of  way  so  described 
in  the  said  report,  and  confirmed  and  established  by  the  said 
bv-law  so  amended  and  passed  in  and  through  the  said  close 
of  the  plaintiff,  in  which,  &c.,  and  that  the  same  did  not  run 
througn  or  over,  or  touch  upon  any  dwelling-house,  barn, 
stable,  or  out-house,  or  any  orchard,  garden,  yard,  or  pleasure 
grounds ;  and  thereupon,  after  the  making  of  the  said  by-law, 
and  the  amendment  of  the  same,  and  a  reasonable  time  befoia 
the  said  several  times  when,  &c.,  due  notice  was  given  to 
the  plaintiff  that  the  said  road  or  highway  had  been  laid  out 
in  and  through  the  said  close  of  the  plaintiff,  in  which,  &c. ; 
that  after  the  making  of  the  said  by-law  so  amended  as  afore- 
said, and  after  giving  of  the  said  notice  to  the  plaintiff,  and 
after  a  reasonable  time  after  giving  such  notice  had  elapsed, 
and  after  the  said  line  of  roa^  had,  by  virtue  of  the  said  by- 
law, been  confirmed  and  established  as  a  road  or  highway, 
they,  the  defendants,  did  at  the  said  several  times  when,  &c., 
under  the  authority  of  the  said  by-law,  and  acting  in  the  exe- 
cution thereof,  proceed  to  open  and  establish,  and  did  then 
open  and  establish  the  said  road  or  hig:hway  by  the  said  by- 
law directed,  through  the  said  east  half  of  lot  16,  in  the  9th 
concession  of  the  township  of  Brock  aforesaid,  being  the  close 
of  the  plaintiff,  in  which,  &c.,  in  the  declaration  mentioned, 
as  directed  by  the  said  by-law,  and  as  the  same  had  been 
laid  out  and  surveyed  by  the  said  J.  H.  T.,  in  the  said  by-law 
mentioned,  and  being  the  line  of  road  so  laid  out  as  aforesaid ; 
and  in  opening  the  said  highway,  and  necessarily  for  the  pur- 
pose of  carrying  into  effect  the  said  by-law,  did  break  and 
enter  the  said  close  in  which,  &c. ;  and  because  the  fences 
of  tha  plaintiff  were  then  standing  across  the  said  highway  so 
orderea  to  be  opened,  and  the  said  road  was  therebfnept  shut 
and  closed  by  the  plaintifi,  and  the  defendants,  as  th^  law- 
fully might  for  the  cause  aforesaid,  did  neces<ULrtIy  prostrate 
and  throw  down  the  said  fences,  and  remove  them  from  the 
said  highway;  and  the  defendants  did  then  necessarily  for 
the  purpose  of  levelling,  digging,  heaping  up,  and  retnov- 
ing  obstructions  from  the  said  hi^^hway,  with  cattle  and 
horses,  plough  and  upturn  the  soil  of  the  said  close,  being  in 
and  upon  the  said  line  of  highway,  and  because  grass  and 
corn  of  the  plaintiff  before  then  sown  and  placed  in  the  said 
close,  in  which,  &c.,  in  and  upon  the  said  line  of  road,  was 
still  left  standing  and  growing  thereon  by  the  plaintiff,  there- 
fere  the  defendants,  in  opening  and  levelling  the  said  road, 
did  necessarily,  with  feet  in  walking,  and  with  horses  and 
cattle,  trample  upon  and  cut  up  the  said  soil  of  the  said  close 
in  which,  &c.,  being  in  and  upon  the  line  of  the  said  highway, 
and  the  grass  and  corn  growing  thereon,  and  did  necessarily 
upturn  the  grass  and  crops  thereon  growing  and  being,  quoR 
sunt  eadem — Verification. 

The  last  plea  set  up  as  a  defence  that  no  notice  of  action 
was  given  to  the  defendants. 

Demurrer  to  tht  fifth  P/ea— That  it  does  not  show  that  due 
or  proper  notice  was  given  of  the  passing  of  the  by-law  therein 
mentioned,  or  of  the  opening  of  tlie  road  therein  also  men- 
16 
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tioned ;  that  it  is  double,  for  therein  it  is  sought  to  set  up  a 
payment  in  satisfaction  of  the  trespasses  complained  of,  and 
also  a  justification  under  a  by-law :  that  it  is  uncertain,  for  it 
does  not  show  or  disclose  whether  tne  road  therein  mentioned 
was  established  by  a  void  or  by  a  valid  by-law ;  that  said 
plea  does  not  show  any  highway  or  road  duly  established,  for 
the  court  cannot  from  said  plea  adjudge  whether  the  road 
therein  mentioned  was,  or  is  laid  out  in  manner  according  to 
law ;  that  neither  said  plea,  nor  the  by-law  therein  set  forth, 
shows  or  describes  any  defined  line  of  road  or  highway,  so 
that  the  plaintiff  cannot  take  any  certain  or  material  issue 
thereon  i  that  said  plea  is  in  other  respects  insufficient. 

Demurrer  to  the  last  Plea^  as  showing  no  defence. 
HaUinan  for  the  demurrer.    McMichad  contra. 

Robinson,  C.  J.,  delirered  the  judgment  of  the  court« 

We  do  not  think  that  we  should  hold  the  fifth  plea  to  be 
insufficient.  Any  objection  as  to  the  description  of  the  road 
in  the  by-law  not  beins  such  as  to  show  its  situation  with 
certainty  was  waived  by  the  aivniment,  on  account  of  the 
amendment  by  the  subsequent  Dy-iaw  havin|f  made  that 
point  plain. 

Then,  as  to  the  exception  on  the  ground  of  duplicity  in  the 
plea,  we  do  not  think  it  lies.  It  is  one  of  those  special  pleas 
m  which  all  the  facts  stated  are  clearly  meant  to  lead  to  one 
conclusion,  and  in  which  it  would  be  unreasonable  to  hold 
that  the  various  matters  are  stated  with  the  design  of  setting 
up  several  defences.  The  defendants  here  set  out  the  petition 
ot  the  freeholders,  the  survey  and  report,  the  by-law  confirm- 
ing the  road,  the  claim  of  the  present  plaintiff  for  damages  in 
consequence  of  so  laying  out  ttie  new  road  over  his  land,  the 
payment  of  the  damages  by  the  defendants,  and  the  accept- 
ance of  the  money  by  the  plaintiff  in  satisfieu^tion  of  nis 
alleged  damage ;  and  Uie  defendants  b^  this  plea  put  it  to  the 
court,  whether  the  plaintiff,  after  all  this,  can  legally  sue  for 
»  a  second  satisfiBMStion  for  the  same  alleged  injury. 

We  think  he  cannot,  but  is  bound  by  the  satisfiMtion  he  has 
received,  and  is  precluded  from  raisins  any  question  whether 
proper  notice  was  given  of  the  by-law  before  it  was  passed.  If 
he  meant  to  dispute  the  legality  of  the  defendants'  acts  in 
establishing  the  new  road,  he  should  not  have  applied  for  and 
received  the  compensation,  which  implies  an  acquiescence 
on  his  part  in  what  had  been  done. 

We  are  of  opinion  that  the  defendants  are  entitled  to  judg- 
ment on  the  fifth  plea. 

. 

As^p  t]^  last  plea,  it  sets  up  as  a  defence  that  no  notice  of 
actiunJMas  given  to  the  defendants,  which  brings  up  the  same 
point  that  was  decided  in  this  court  in  Brown  v.  The  Muni- 
cipal Council  of  Samia  (11  U.C.R.215);  and  in  accordance 
with  that  decision,  we  give  judgement  for  Uie  plaintiff  on  the 
demyrrer  to  that  plea,  not  considering  that  it  was  necessary 
to  give  notice  of  action  to  the  corporation  under  14  &  15  Vic, 
cap  64,  sec.  8. 

The  Court  of  Common  Pleas  has  taken,  as  we  are  aware, 
a  different  view  of  a  question  on  which  it  is  evident  that  there 
is  room  for  a  difference  of  opinion :  and  it  is  probable  there- 
fore that  the  doubt  will  be  removea  by  legislation,  or  it  may 
be  removed  upon  appeal  from  our  decision. 

McLean/ J.— I  have  already  given  judgment  in  the  case 
referred  to  in  the  Common  Pleas,  concurring  in  the  decision 
of  that  court  that  corporations  are  entitled  to  notice  of  action. 
I  still  adhere  to  this  opinion,  and  must  therefore  be  considered 
as  dissenting  from  the  judgment  just  delivered,  so  far  as  re- 
gards the  last  plea. 

BvENSy  J.i  concurred  in  opinion  with  the  Chief  Justice. 

Judgment  for  defendants  on  demurrer  to  the  fifth  plea. 
Judgment  for  plaintiff  on  demurrer  to  the  last  plea. 


Obeilly  v.  Vanevery  et  al.  (Ejectment.) 
do.      V,  VanNuck  et  al. 
(Two  suits  moved  on  same  grounds.) 

JUtrmtwn  of  firtteipe  and  vrU  withmU  leave  of  Court-^hang*  tf  attameff-^ 
Appointment  of  Prockeim  Amy*^S«cur'ay  for  coiUy  ptamtiff  being  an  infant, 

(lii  Chamben^) 

The  nature  of  the  application  and  the  grounds  are  fnUy  set 
out  in  the  judgment. 

RicHAROs,  J. — Summons  obtained  15th  of  March  to  show 
cause  next  day  why  ttie  writ  in  this  cause  or  the  service  thereof 
upon  the  several  defendants  should  not  be  set  aside  for  irregu- 
larity on  the  grounds  that  the  same  was  sued  out  by  John  R. 
Jones,  as  plaintifl's  attorney,  upon  a  pitecipe  filed  by  nim  in  his 
own  name ;  and  after  the  writ  was  so  issued,  the  pnecipe  was 
altered  by  the  present  attorney  for  the  plaintiff  by  insertmg  his 
name  as  attorney  for  plaintiff, — and  also,  that  the  name  of  the 
said  attorney  endorsed  upon  the  writ  and  capias  was  altered 
after  the  writ  was  issued.  That  plaintiff  is  in  writ  and  capias 
improperly  described  as  of  the  city  of  Toronto :  that  the  lands 
mentioned  in  the  writ  are  not  fthown  with  suflicient  certainty 
to  be  within  any  county : — or  why  all  proceedings  should  not  bo 
stayed  until  the  plaintiff  give  secunty  for  costs  wi  the  ground 
that  he  is  an  infiant  under  the  age  of  twenty-one  years :— or  why 
proceedings  should  not  be  set  aside  on  the  ground  that  the 
plaintiff,  being  an  infant,  has  improperly  sued  by  attorney  in- 
stead of  his  next  friend. 

It  is  admitted  that  the  plaintiff  is  an  in^Emt  under  the  age  of 
twenty-one  years,  and  l^at  the  writs  of  summons  in  ejectment 
were  issued  by  Mr.  Jcxies,  an  attorney  of  this  Court,  at  the 
request  of  the  plaintiff's  step-father,  one  Montgomery,  (who 
acts  as  his  agent)  on  the  27th  day  of  February,  1854. 

It  is  stated  on  behalf  of  the  plaintiff  that  Mr.  James  Boulton 
had  been  retained  by  the  plaintiff  himself  to  prosecute  these 
suits,  and  that  the  vrrits  were  issued  without  proper  authority 
by  Mr.  Jones,  but  at  the  same  time  what  was  done  by  him 
was  done  in  good  faith  to  expedite  the  proceedings  of  the  plain- 
tiff so  that  the  cases  should  not  be  tnrown  oyer  to  the  next 
assizes,  and  that  Mr.  Jones  only  issued  the  wiits  owing  to  Mr. 
Boulton's  absence ;  that  the  next  Jay  after  issuing  the  writs 
Mr.  Boulton,  Mr.  Jones  and  Mr.  Montgomery,  acting  as  the 
plaintifi  's  agent,  met,  and  they  all  mutually  agreed  that  Mr. 
Boulton's  name  should  be  substituted  for  Mr.  Jones,  as  well  on 
the  writ^  and  capias  as  in  the  procipe.  They  all  went  to  the 
Crown  Office,  and  the  name  o«  Mr.  Jones  was  strack  out  and 
Mr.  Boulton's  inserted  in  the  pnecipe  in  each  suit,  all  parties 
consenting,  and  Mr.  Pearson,  the  Clerk  in  the  Crown  Office, 
permitting  the  same  to  be  done ;  the  name  of  Mr.  Boulton  was 
also  substituted  for  Mr.  Jones  in  the  writs  and  copies  as  well 
as  the  notices  endorsed  thereon. 

The  Stat.  14  &  15  Vic,  chap.  114,  sec.  1,  enacts  "that  all 
actions  of  ejectment  shall  be  commenced  by  writ  of  summons 
in  the  sartie  manner  as  other  actions,  •  •  •  and  such  writ 
*    •    shall  bear  teste  of  the  day  on  which  it  is  issued." 

The  Stat.  12  Vic,  chap.  63,  which  provides  for  the  issuing 
of  writs  of  summons  by  sec.  27,  enacts  that  every  writ  issued 
by  the  authority  of  that  Act  should  "bear  dale  on  the  day  on 
which  the  same  shall  be  issued,  *  *  .  *  *  ^^^  shall  be 
endorsed  with  the  name  and  place  of  business  of  the  attorney 
actually  suing  out  the  same.'' 

I  am  of  opinion  that  the  copies  and  service  of  the  writs  in 
these  cases  should  be  set  aside  for  irregularity. 

It  is  laid  down  in  Chitty's  Archibald's  Practice,  7th  edition, 
p.  1112,  "  That  parties  in  general  cannot  take  upon  themselves 
to  amend  their  own  proceedings  without  leave  of  the  Court  or  a 
Judge."  The  alteration  of  the  praBcipe  in  both  these  cases, 
havmg  been  made  without  the  order  of^  the  Court  or  a  Judge,  I 
consider  wholly  irregular,  and  that  such  alteration  is  void,  and 
that  the  matter  should  be  viewed  in  precisely  the  same  light 
as  if  Mr.  Jones'  name  had  not  been  erased.  He  therefore  must 
b#  considered  as  the  attorney  issuing  the  writ. 
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It  ifl  urged  that  a  writ  may  be  altered  before  it  is  serred,  but 
in  ^t  event  it  must  be  resealed,  otherwise  the  attorney  would 
be  considered  guilty  of  gross  misconduct^  and  the  proceeding's 
set  aside. — Jeggins  v>  Dawson,  2  Dowl.^  745.  If  reseal^, 
Coleridge  J.  says,  it  must  be  considered  as  issued  in  fact  when 
it  was  resealed.  Then  if  it  was,  it  has  a  wrong  date  upon  it.  It 
is  irregular  as  beinff  in  contravention  of  the  Act  of  Parliament. 
(I  do  not  think,  imder  the  peculiar  circumstances  of  that  case, 
that  BraUhtoaitt  v.  Lord  Moreford,  2  C.  &  M.,  409,  can  be 
considered  as  any  authority  against  the  above  dictum  of  Col- 
eridge J.) 

The  same  reasoning  holds  good  in  this  case,  as  the  writ  has 
the  date  of  the  originsQ  issue,  and  if  it  be  considered  as  re-issued 
on  the  next  day  then  it  has  a  wrong  date  upon  it. 

Again — it  was  not,  when  served,  endorsed  with  the  name  of 
the  Momey  issuing  it  (if  it  be  considered  as  properly  issued  by 
Mr.  Jones)  for  his  name  had  been  erased  ana  Mr.  Boulton's 
inserted  instead  of  rL  If  it  is  conten4ed  that  Mr.  Jones  had  no 
authority  to  issue  the  wnts  at  all,  then  I  cannot  see  how  they 
can  be  considered  as  regular,  for  the  writs  served  are  the  very 
ones  issued  by  Mr.  Jones,  and  have  never  been  altered  in  their 
date  or  otherwise,  the  only  alteration  being  in  the  endorsements 
and  prascipe. 

(As  to  alterations  made  and  allowed  in  writs,  see  cases  col- 
lected in  note  to  IVood  v.  Hume,  4  Dowl.  &  Lowndes  139 ;  see 
also  1  Exch.  Rep.  706,  and  1  Practice  Rep.  156,  Philips  v, 
Leuris.) 

The  more  correct  way  of  viewing  the  matter  is  to  consider 
the 'Writs  as  properly  issued  by  Mr.  Jones,  and  that  what  took 
place  was  a  change  of  the  attorney  by  consent  of  the  attomies 
and  the  plaintiff  himself.  Can  this  be  done  without  leave  of 
the  Court  or  a  Judge's  order  ?    I  think  not 

See  Manyham's  Law  of  Attomeysy  110;  Pulling's  Law  of 
Attorneys,  120 ;  McNamara  on  InWularities,  173,  174 ;  Reg. 
Mich.  1654,  and  10  (i.B.:  Broom's  Practice,  149;  4  M.  &  W. 
197;  1  Taunton,  342 :  4DowI.,  677;  6  Dowl.,  92;  6  DowL, 
490,  667;  3  DowL,  638;  2  W.  Blackstone,  1223;  1  do.  & 

As  to  setting  aside  the  process  because  the  infant  can  only 
sue  by  Prochein  Amy  or  guardian,  and  cannot  appoint  an 
attorney,  it  seems  that  by  the  practice  in  England  under  the 
new  rules  the  writ  may  be  sued  out  as  in  onunaiy  cases,  and 
the  Prochein  Amy  appointed  before  declaration.  The  rule 
appointing  the  Prochein  Amy  is  served  with  the  copy  of  the 
declaration,  and  until  the  rule  is  served  the  defendant  is  not 
bound  to  plead.  Chitty's  Archibald,  7th  edition,  889,  90  &  91 ; 
Broom's  Practice,  288,  vol.  1. 

By  the  Statute  of  Jeofails  21,  Jac.  1,  when  an  infieuit  appean 
and  declares  by  attorney,  it  is  cured  after  verdict,  or  after judg* 
ment  by  default ;  by  4  &  5  Anne,  but  it  may  be  pleadedin 
abatement,  2  Letton's  Prao.  67. 

In  all  real  or  personal  actions  if  an  infant  appear  by  attorney 
it  is  error ;  if  he  be  plaintiff  the  bill  or  writ  may  be  abated  by 
plea.    2  Saunders,  212;  Archibald  on  Pleadin 
273,  and  see  form  of  plea ;  1  Wentworth,  58,  6 

As,  however,  under  the  Prov.  Stat.  14  &  15  Vic,  chap.  114, 
no  plea  is  filed  or  delivered  by  defendant  in  actions  of^  eject- 
ment, but  the  case  is  oonsiderea  at  once  at  issue  as  soon  as  an 
aTO>earance  is  entered,  the  defendant  cannot  plead  the  infiuicy 
ot  the  plaintiff  in  abatement.  I  think,  however,  he  may  after 
appearance  apply  immediately  for  a  stay  of  proceedings  until 
security  for  costs  be  given,  or  nis  guardian  undertake  for  the 
payment  of  them,  as  was  formerly  the  case  in  actions  of  eject- 
ment brought  by  John  Doe  on  the  demise  of  an  infemt. — 7th 
edition  Chitty's  Archibald,  1013-14. 

It  does  not  appear  to  me  that  the  defendants  are  in  a  position 
to  plead  the  infancy  in  abatement  in  an  ordinary  action  until 
they  have  appeared,  and  consequently  they  are  not  yet  in  a 
position  to  take  the  step  referred  to  above  of  stay  of  proceedings. 

I  express  no  opinion  on  the  question  of  the  oorreotneas  ofSie 
Practice  in  England  of  allowing  the  writ  to  be  sued  out  before 


the  appointment  of  the  Prochein  Amy.  Under  the  old  practice 
of  considering  the  declaration  the  commencement  of  the  action 
the  appointment  of  the  Prochein  Amy  at  any  time  before  decla- 
ration seemed  consistent  and  reconcileable  with  principle,  but 
now  when  issidn^  the  writ  is  considered  the  commencement 
of  the  action,  ancf  not  merely  to  bring  the  party  into  Ccfoxt,  one 
does  not  so  clearly  see  how  the  practice  of  suing  out  a  writ  in 
the  ordinary  way  and  declaring  by  Prochein  Amy  can  be  con- 
sidered regular. 

As  most  if  not  all  the  late  works  on  Practice  in  l&igland  lay 
it  down  that  the  writ  can  be  sued  out  before  the  petition  to  ap* 
point  tiie  Prochein  Amy  is  presented,  I  would  not  venture  to 
set  aside  the  writ  even  if  I  entertained  a  much  stronger  opinion 
than  I  now  do  as  to  the  inconsistency  of  that  practice. 

I  think  the  order  should  be  to  set  aside  the  copy  and  service 
of  the  writs,  but  without  costs,  as  defendants  have  asked  by 
their  summons  for  more  than  they  seem  entitled  to— plaintifi  to 
be  at  liberty  to  move  the  Covatt  against  this  order  if  he  shall  be 
so  advised. 


Cooper  v.  Todd. 

Owl*— III  aetUms  eftrttput  idicre  leu  than  40t.  damages  neovend  tdhm  aUowtd 
uitderlS  fic,  c^  116,  mc.  2&— Notice  mot  to  m»pat§    What  tv^ffieUat. 

[In  Chunbere.] 

This  was  an  action  of  trespass  in  which  only  one  shilling 
damages  was  recovered.  The  plaintiff's  counsel,  after  the 
trial,  applied  for  a  certificate  for  costs  on  the  grounds,  Ist, 
that  the  action  was  brought  to  try  a  right ;  2nd,  that  evidence 
was  given  of  a  notice  havin£^  been  given  to  defendant  not  to 
trespass  previous  to  the  act  w.  trespass  for  which  the  action 
was  brought. 

The  learned  Judge  did  not  grant  certificate  at  the  time,  and 
it  was  afterwards  moved  for  in  Chambers. 

Dbaper,  C.  J.  C.  P.— The  plaintiff  relied  exclusively  on  evi- 
dence of  nine  years  possession,  and  his  complaint  as  proved 
was,  that  defendant  had  placed  the  line-fence  between  them 
on  a  kne  of  pickets  recently  planted  by  a  suryeyor  which  on 
parts  came  ftorn  two  to  four  feet  on  the  plaintiff's  possession. 
Plaintiff's  only  witness  admitted  the  real  dispute  to  be  that 
plaintiff  claimed  to  have  a  frontage  of  20  chains  to  his  lot,  which 
would  carry  him  more  than  three  rods  within  defendjmt's  field. 
This  witness  also  proved  that  the  plaintiff  had  notified  defen- 
dant not  to  meddle  with  the  fence.  The  plaintiff  offered  no 
proof  of  title  whatever,  although  his  witness  shows  what  the 
real  dispute  was,  and  which  it  may  be  supposed  defendant 
would  have  contested,  if  plaintifi  had  entered  mto  the  question 
of  actual  right  boundary  between  them,  which  it  certainly  was 
open  to  him  to  have  done.  I  cannot  certify  the  action  was 
really  brought  to  try  a  right,  for  the  plaintiff  might  have  tried 
the  right,  and  did  not,  and  I  am  disinclined  to  certify  the  tres- 
pass was  wilful  and  malicious,  looking  at  the  whole  evidence. 

The  Statute  contains  a  proviso  that  plaintiff  is  not  to  be  de- 
prived of  costs,  when  notice  not  to  trespass  has  been  previously 
served,  and  there  was  proof  of  a  notice  not  to  meddle  with  the 
fence,  so  that  without  a  certificate  the  plaint^  is  possibly  enti- 
tled to  costs.  If  I  felt  satisfied  that  moving  the  fiance  after  a 
verbal  notice  not  to  meddle  with  it,  made  it  wilful  or  malicious, 
of  course  I  should  feel  bound  to  certify.  But  it  strack  me  at 
the  trial  that  the  action,  rested  as  it  was  by  plaintiff  on  evidence 
of  mere  possession,  was  vexatious,  leaving  a  question  of  ri<rht 
quite  as  open  and  undetermined  as  ever,  wnen  plamtiff  might 
have  tried  it.  On  the  other  hand,  the  defendant,  instead  of 
taking  possession  of  what  the  plaintiff  had  the  occupation  of 
was  taking  the  law  into  his  own  hands,  and  after  notice  he 
might  have  brought  ejectment  And  he  did  not  prove  that  the 
line  on  which  he  planted  the  fence  was  the  true  division  line, 
only  that  a  surveyor  ran  it  as  the  true  division  line,  so  he  left 
plamtiff 's  case,  which  ws^b  prima  facie  evidence  of  seizin  un- 
answered. 

I  suppose  at  last  I  shall  have  to  certify. 


lis 
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C .  B .  I  England]   British  Life  Assvramcs  Company  (appel- 
lants) V.  Ward  (respondent.)  Apru  25. 

Aa  agau  for  an  Auunmee  Company  ^s  no  impUed  atakoiitf  to  waive  a 

forfeiture  of  a  fUicy, 

A.  iiuinred  hU  wife's  life ;  ihc  premiums  were  to  be  paid  weekly,  and  the  policy 
forfeited  if  the  premiums  should  be  in  arrear  for  more  than  four  weeks.  The 
premiunM  were  iiol  paid  for  eleren  weeks.  The  ^^ent  of  the  company  then 
rceived  payineat  of  the  arrears : 

/fcW,  that  in  an  action  on  the  policy,  the  comnany  \%tre  not  liable,  and  that  the 
ajrent  had  no  bnpfied  authority  to-Mmfvc  tne  (orlciiure  by  accepting  payment 
of  Hic  arrears. 

This  was  an  appeal  from  the  decision  of  a  County  Court. 
The  case  stated  that  the  plaintiff  in  the  County  Court  insured 
the  life  of  his  wife  in  the  office  of  the  defendants  on  the  1st 
February,  1853,  the  premiums  being  payable  weekly ;  that 
on  a  cara  given  to  the  assured  there  was  a  notice  that  <<  mem- 
bers must  pay  the  premiums  regularly,  and  all  members  who 
allow  the  payments  to  be  in  arrrear  more  than  four  weeks  will 
forfeit  their  policies."  On  the  27th  October,  1853,  there  were 
eleven  weekly  payments  in  arrear.  On  the  2nd  November, 
one  Glerard,  the  agent  of  the  defendants,  received  payment 
of  the  arrears.  On  the  11th  November  the  rasured  died.  The 
defendants  refused  to  pay  the  amount  of  the  policy,  on  the 
ground  that  their  agent  nad  no  authority  to  waive  the  ior- 
feiture  of  the  palicy  by  the  nonpayment  of  the  premiums. 
The  case  founa  that  the  person  who  received  the  arrears  of 
premiums  was  the  sole  local  agent  of  the  defendants,  but  that 
the  defendants  gave  him  no  express  authority  to  waive  the 
forfeiture.    The  judge  decided  in  favor  of  the  plaintifi. 

Tapping  for  the  appellants. — ^The  question  is,  whether  the 
aj^ent  of  the  defendants  had  any  authority  to  waive  the  breach. 
The  case  states  that  he  had  no  express  authority,  and  no  au- 
thority can  be  implied  from  the  facts  htated  in  the  case.  Hie 
plaintiff  must  rely  upon  the  general  power  of  an  a^ent  to 
waive  the  nonpayment  of  the  premiums.  But  his  j^sition  as 
a  vent  gives  him  no  such  authority :  {Acey  v.  Femie,  7  M.  & 
W.  1 51 .)  1  n  IVing  v.  Harvey y  23  L.J.  51 1 ,  the  circumstances 
were  different :  in  thtft  case,  prenuums  had  been  received 
after  breach  for  fifteen  years,  with  the  knowledge  of  the 
directors.  Suppose  the  premiums  had  been  payable  yearljr, 
and  premiums  had  been  in  arrear  for  eleven  years,  could  it 
be  said  that  the  agent  had  authority  to  waive  the  breach  ? 

Keating^  Q.C.,  for  the  respondent. — If  there  was  any  evi- 
dence for  the  jur^^  of  authority  to  the  a^ent,  that  is  sumcient 
for  the  judge,  being  judge  of  facts,  to  decide  as  he  has  done. 
[Jervis,  C.J. — From  what  do  you  say  the  judge  inferred  an 
authority  ?}  I  presume  the  ludge  found  an  autnority  from  the 
fact  of  Grerard  being  the  only  racal  agent,  and  from  a  pre- 
sumption that  he  must  have  had  some  secret  instruction  giv- 
ing him  aathority. 

Jervis,  C.J. — ^The  judgment  in  this  case'must  be  reversed. 
I  understand  the  case  to  set  out  everything  from  which  the 
judge  could  find  authority  to  the  agent  to  waive  the  forfeiture. 

do  not  see  that  any  authority  can  be  inferred  from  the  facts 
stated ;  and  my  brother  Williams  suggests  that  the  case  pro- 
ceeded on  a  mistake,  and  that  the  question  is,  not  whether 
the  agent  had  authority  to  waive  a  forfeiture,  but  whether  he 
had  authority  to  make  a  new  contract  ?  It  is  clear  he  had 
not.  It  is  not  like  a  waiver  by  a  landlord  of  a  forfeiture  by 
his  tenant  fof  nonpayment  of  rent. 

Judgment  for  a  nonsnit. 


TO    CORRESPONDENTS. 


TO  READERS  AND  CORRESPONDENTS^ 


i 


M.P.E.— The  commuilication  is  desirable ;  you  will  notice  it  elsewhere.  We 
•hall  be  always  glad  to  hear  from  you. 

J.D.~We  beg  to  thank  you  for  the  friendly  sagffestion,  and  will  if  possible 
carry  it  into  effect.  The  Index  now  in  hand  wilT  m  very  full  and  complete. 
Your  favourable  opinion  is  not  less  acceptable  than  will  be  your  good  oflces. 

le  you  refer  to  in  19  Q.B.  631. 

A.B.— The  Manuscript  will  be  attended  to. 


—  M.--Y0U  wilffind  the  case  you 
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I*  B.  Ai  Cok— Answered  by  malL    Number  sent. 
T.  J.  &  W.  J.  A  Co.,  Philadelphia.— Your  favour  duly  received  ;^«u!cept  our 
thanks :  the  suW^ct  will  receive  attcniiou.    Fucel  has  juit  oome  to  baud. 


THE  ADMINISTRATION  OF  JUSTICE— THE  OFHCE 

OF  COUNTY  JUDGE. 

We  subjoin  an  article  from  the  Lata  lYtneSy  uni- 
versally admitted  to  be  one  of  the  first  legal  Journals 
in  Great  Britain.  The  reference  is  to  an  Editorial, 
"The  Administration  of  Justice  in  the  Local 
Courts,"  which  appeared  in  this  Journal  in  Febru- 
ary last,  and  the  views  we  therein  exjMressed,  it 
is  gratifying  to  find,  are  endorsed  by  so  high  an* 
authority.  We  simply  presented  the  array  oi  fact* 
bearing  on  the  office  and  position  of  our  County 
Judges,  but  they  were  amply  sufficient  to  commend 
our  suggestions  to  the  favorable  consideration  of 
those  who  might  be  willing  and  able  to  do  justice 
in  the  premises.  What  has  been  done  ?  There  is^ 
a  measure  now  before  the  House  improving  some-- 
what  the  remuneration  <rf  the  County  Judges — . 
doubtless  it  will  become  law ;  but  it  aims  more  at 
accomplishing  the  minor  object — Justice  to  indi- 
vidual Judges ;  than  the  higher  end — ^improving; 
the  important  office  of  Local  Judge,  so  as  to  make 
it  an  object  c^  laudable  ambition  to  men  distin^ 
guished  for  acquirements  and  talents  which  have 
secuied  to  them  eminence'  at  the  Bar.^ 

Even  with  the  proposed  increase  the  salary  will 
not  be  a  remuneration  at  all  proportioned  to  the 
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trust  and  labour  of  the  office,  and  as  compared  to 
the  present  rate  of  professional  emoluments,  it  offers 
no  inducements  to  the  successful  practitioner  to 
withdraw  from  the  Bar. 

The  most  important  defect  we  pointed  out,  the 
new  Bill  does  not  touch,  and  the  County  Judges 
are  yet  without  a  guaranteed  tenure  during  fitness 
and  good  behaviour—they  are  not  freed  from  mere 
dependancy  at  pleasure — 'they  are  not  placed  be- 
yond the  reach  of  personal  or  party  influences. 

And  yet  this  palpable  truth  remains :  "Judges, 
while  they  behave  themselves,  while  they  act  with 
justice,  integrity  and  honour,  should  be  independent 
of  any  power  on  earth.  The  essential  interests,  the 
permanent  welfare  of  society  requires  this  indepen- 
dence ;  not  on  account  of  the  Judge,  that  is  a  small 
consideration, — ^but  on  account  of  those  between 
whom  he  is  to  decide."  That  is  the  ground  on 
which  we  urged  the  restoration  of  the  tenure,  dum 
benCj  &c. ;  and  it  is  the  only  true  ground  on  which 
to  place  it :  but  such  matters  are  not  readily  taken 
hold  of. 

The  speculative  undertaking,  the  requirements 
of  capital,  some  business-like  necessity  lias  ever 
met  facile,  if  not  prompt,  legislative  attention ;  but 
matters  pertaining  to  the  administration  of  Justice, 
less  tangible,  less  perceptible,  less  exciting  to  the 
feelings  and  imagination,  may  be  delayed  till  cir- 
cumstances force  on  their  consideration ;  yet  sooner 
or  later  they  vnll  receive  attention,  for  they  lie  at 
the  foundation  of  men's  rights :  and  as  the  admin- 
istration of  Justice  in  a  country  is  defective  or  com- 
plete, so  is  the  value  of  all  property  diminished  or 
enhanced.  Those  interested  in  the  able  and  fear- 
less administration  of  Justice  may  rest  assured  that 
truth  and  right  once  propounded,  though  they  may 
lie  dormant  for  a  season,  will  eventually  produce 
appropriate  fruit  "  Good  Judges  are  vastly  more 
important  to  the  welfare  of  a  community,  than 
good  statesmen  or  good  legislators." 

It  is  suggested  to  us  that  the  matter  which  ap- 
peared in  this  Journal  should  have  been  laid  before 
the  public  in  the  more  convenient  form  of  a  pam- 
phlet. This  did  not  occur  to  us  as  necessary,  or 
we  would  have  had  some  copies  struck  off,  for  it 
is  most  desirable  that  questions  of  such  importance 


to  the  public  and  the  profession  should  be  properly 
understood  and  deliberately  considered. 

We  forbear  further  comment  at  present.  The 
subject  will  be  resumed  hereafter. 

The  same  question  as  to  the  necessity  for  increasing  the 
salaries  of  the  County  Court  Judges  in  some  proportion  to  the 
increased  skill  and  labor  demanded  oi  them^  which  is  now 
under  consideration  at  home,  has  been  mooted  in  Upper  Canada^ 
and  the  same  arguments  are  applicable  to  both.  We  have 
before  us  the  Law  Journal  of  that  province,  in  which  the  case 
on  their  behalf  is  very  powerfully  stated.  In  Canada  the  Divi- 
sion Courts,  which  at  first  were  designed  to  be  merely  courts 
for  the  recovery  of  small  debts,  have^  like  our  own  County 
Courts,  been  receivina^  increased  jurisdictions,  until  they  have 
become,  what  ours  will  probably  be  in  a  few  years,  Ae  courts 
in  which  the  entire  le^al  business  of  the  provinces  is  conducted. 
Thus,  in  addition  to  a  jurisdiction  over  debts,  the  County  Court 
Judge  presides  at  the  Quarter  Sessions,  and  in  the  Insolvent 
Court.  He  hears  and  decides  applications  in  causes  in  the 
Superior  Courts  for  time  to  plead,  reply  or  rejoin — for  particu- 
lars of  demand  and  set-ofl^— for  summonses  and  orders  to  com- 
pute ;  he  adjudicates  on  the  legality  of  any  act  done  by  justices, 
of  whom  he  is,  in  fact,  the  legal  adviser.  This  curious  power 
is  thus  described : — 

The  provision  requires  that,  upon  an  afHd^vvit  of  the  facts 
the  County  Judge,  &c.,  shall  issue  a  rule  calling  before  him 
the  magistrate  and  the  party  to  be  affected  by  such  Act,  and 
upon  examining  into  the  matter  determine  what  should  be 
done,  awarding  costs  as  may  seem  meet :  and  the  magistrate 
is  protected  in  doing  anything  required  of  him  by  theUountv 
Judge^s  order.  "  This  simple  means,  not  attended  with  much 
expense,  conduces  (in  the  language  of  the  Act)  to  the  advance-' 
ment  of  justice — ^renders  more  enective  and  certain  the  per- 
formance of  the  duties  of  justices,  and  gives  them  protection." 

The  County  Court  Judge  of  Canada  also  admits  to  bail  iit 
criminal  charges ;  he  inquires  into  the  cases  of  lunatic  prison- 
ers, and  certifies  for  their  removal  to  an  asylum ;  he  superiu-' 
tends  the  formation  of  the  jury  lists ;  he  is  the  arbitrator  to 
determine  compensation  under  Railway  Acts,  and  is  empowered 
to  put  the  company  by  his  warrant  into  possession  of  land^ 
taken  for  the  railway;  he  hears  and  determines  complaints 
respecting  the  mode  of  conducting  the  elections  of  school  trus- 
tees ;  he  determines  the  validity  of  municipal  elections,  and 
performs  the  duties  of  our  revising  barrister  with  respect  to 
voters ;  he  hears  appeals  from  taxes ;  and  last,  not  least,  he  has 
an  equity  jurisdiction  to  the  extent  of  £200. 

Such  being  the  duties,  what  is  the  pay  ?  Still  the  old  £500 
per  annum,  given  when  the  duties  were  not  a  tithe  of  what 
they  now  are. 

The  consequence  is,  that  no  man  of  any  present  standing  or 
future  prospects  at  the  bar  will  accept  the  omce,  and  the  result 
of  this  may  be  readily  imagined. 

Our  colonial  contemporary  thus  comments  upon  the  cases  we 
have  stated : — 

"  It  will  be  borne  in  mind  that  County  Judges  sit  alone ' 
and  in  a  great  variety  of  cases  determine,  not  only  the  law  but 
the  facts  of  the  case,  without  a  jury,  in  most  cases  without  prt>- 
fessional  assistance;  that  cases  involving  the  most  intricate 
and  difficuh  jwints  daily  come  before  them  for  adjudication, 
and  in  many  instances  without  appeal ;  that,  in  fact,  almost 
every  question  which  may  arise  oefore  the  Superior  Courts, 
may  arise  also  in  the  local  Courts,  and  require  to  be  there  de- 
tennined." 

"The  life  of  the  laws,"  says  Lord  Bacon,  « lies  in  the  due 
execution  and  administration  of  them!" 

With  the  present  important  and  varied  objects  of  oixlinary 
jurisdiction  committed  to  County  Judges— with  the  jurisdictioa 
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in  respect  to  cases  in  the  Superior  Courts — ^with  the  multiform 
and  highly  responsible  collateral  duties  made  incident  to  their 
office ;  and  in  view  of  these  duties  being  increased,  it  is  of 
infinite  concern  to  the  public  at  large,  that  upright,  able  and 
leamed  men,  should  be  courted  to  accept  the  omce,  and  that 
none  other  should  be  appointed. 

*'  County  Judges  (in  the  words  of  a  personage  who  has  fa- 
vored us  with  a  communication  on  the  subject)  should  be  ihen 
of  character  and  standing — ^lawyers  of  experience ;  industri- 
ous, hard-working,  deep-thinking  plodding  men ;  men  who 
have  steadiness,  mdependence,  ana  force  of  character — ^who 
are  under  the  guidance  of  good  feeling,  influenced  by  proper 
impulses,  and  who  have  an  interest  in  the  common  weal ;  pre- 
pared to  stand  up  against  improper  local  influences,  personal 
and  party  prejudices — ^looking  and  pointing  others  to  a  stand- 
ard, and  that  the  rights  as  the  rale  for  the  actions  and  judgments 
of  all  men." 

If  men  meeting  such  requirements  are  not  readily  to  be 
found,  let  them  be  diligently  sought  for  as  occasion  may  rec[uire. 
The  Upper  Canada  Bar,  not  inferior  to  that  of  any  otner  in  the 
Queen's  dominions,  comprises  such  in  its  ranks.  Offer  these 
men  inducements  to  witndraw  from  a  field  where  labour  and 
talents  are  more  appreciated  and  better  rewarded  than  in  the 
public  service ;  ana  let  aptitude  for  the  office  be  the  goveraing 
principle  in  every  judicial  appointment,  and  the  right  materisd 
may  be  had.  And  what  are  the  inducements  that  should  be 
offered  for  relinqubhing  a  lucrative  profession,  a  calling  not 
less  honourable  than  that  of  County  Judge  7  First,  a  remune- 
ration in  proportion  to  the  tmst  and  labour  of  the  office,  and  at 
least  on  the  same  scale  of  remuneration  which  talent  com- 
mands in  the  counting-house  and  the  bank.  Give  the  judges 
sufficient  "  to  support  them  in  that  station  of  life  in  which  it  is 
ri^ht  on  every  ground  they  should  move  and  act,"  with  some- 
thmg  over  to  save  against  the  day  when  infirmities  leave  them 
miable  to  work,  or  provide  a  retired  allowance  on  such  a  con- 
tiiigency. 

What  would  the  charge  amount  to  7  A  mere  nothing ;  for 
suitors  in  the  local  courts  contribute  to,  nay,  almost  pay  the 
whole  charge  of  the  establishment,  and  the  fund  is  increasing ; 
but  if  it  did  cost  the  province  a  few  thousand  dollars  in  provid- 
ing for  the  administration  of  justice — what  <hen  7  that  should 
ever  have  the  first  claim  on  the  public  revenue ;  and  the  bene- 
fits of  local  administration  are  most  sensibly  felt.  The  labours 
of  the  County  Judge  are  but  partially  known :  they  are  not  con- 
fined to  the  time  spent  in  courts,  nor  to  the  labours  of  the  road 
(the  latter  most  trying  on  any  constitution) ;  they  compel  him 
to  forego  many  advantages^  to  relinquish  many  comforts  of 
social  Ufe. 

Such  facts  as  these  need  not  be  further  dwelt  upon ;  they 
speak  for  themselves.  They  will  produce  no  smsdl  astonish- 
ment in  £ngland ;  and  we  trust  that  they  will  not  be  submitted 
in  vain  to  the  Canadian  Legislature,  in  which,  we  believe,  is 
now  vested  the  sole  power  of  appointiii£[  the  salaries  of  public 
servants.  If  they  want  good  men  for  Judges,  they  must  pay 
the  price  at  which  alone  good  men  can  be  got.  Doubtless  the 
work  may  be  done  at  the  present  pay,  for  there  are  numbers  of 
the  Profession  who  are  glad  to  get  what  they  can,  arid  who 
probably  do  but  take  a  right  estimate  of  their  own  value  when 
they  accept  the  salaiy ;  but  are  not  such  services  dearly  bought 
after  all?  Grood  Judges  are  vastly  more  important  to  the  wel- 
fare of  a  community  man  good  statesmen,  or  good  legislators. 


THE  NEW  COMMON  LAW  PROCEDURE  ACT  FOR 

UPPER  CANADA. 

In  these  stirring  times  of  Law  Refonn  we  require 
to  forget  much  of  the  past  in  becoming  acquainted 
with  the  present.  The  new  Statute  (we  may  so 
speak  of  the  Bill)  will  be  the  foundation  for  this 


kn6wledge  of  the  practical  part  of  the  law,  and  a 
thorough  acquaintance  with  the  alterations  and 
improvements  it  makes  will  be  absolutely  indish 
pensable  to  the  practitioner  and  student. 

Every  Lawyer  can  appreciate  the  value  of  prac- 
tical and  explanatory  notes  on  a  Statute,  and  par^ 
ticularly  one  embracing  the  whole  field  of  civil 
procedure  which  the  Common  Law  Procedure  Act 
does.  It  is  always  an  immense  saving  of  labour  to 
the  busy  practitioner  to  be  able  to  see  in  a  glance 
what  clauses  are  original,  what  copied — ^the  sources 
from  which  they  are  derived,  and  to  have  collected 
in  appropriate  places  the  decisions  upon  their  con- 
struction. The  notes  upon  a  single  clause  may  at 
any  moment  prove  an  equivalent  in  saving  of  labor, 
for  the  price  of  such  a  work,  at  least  to  those  prac- 
titioners who  are  not  above  receiving  the  light  which 
judicial  construction  throws  upon  the  Law ;  and 
either  in  the  Office  or  on  the  Circuit  a  portable 
edition  of  so  important  a  Statute  is  a  desideratum. 

We  are  much  pleased  to  see  that  Mr.  R.  B.  Har- 
rison has  undertaken  the  labour  of  publishing  an 
edition  of  the  above  Act,  ^^  with  notes  explanatory 
^^  and  practical,  showing  the  origin  and  history  of 
"  each  section.  The  changes  effected  by  the  Act 
"  in  the  old  Law,  the  decisions  of  the  Courts  in 
'^  England  on  similar  enactments,  &c." — just  what 
the  profession  require;  all  this,  nothing  less,  is 
necessary  to  give  value  and  completeness  to  the 
work :  but  the  author  has  a  world  of  labour  before 
him,  and  we  sincerely  trust  he  may  reap  corres- 
ponding advantages. 

Mr.  Hanison  is  already  known  as  the  author  of 
a  very  excellent  digest  of  the  Upper  Canada  Re- 
ports, and  judging  from  the  manner  in  which  that 
work  was  executed,  we  have  every  assurance  that 
the  one  now  in  press  will  be  all  that  the  practi- 
tioner could  reasonably  expect :  an  edition  of  this 
important  Statute  is  a  necessity  to  the  profession, 
and  we  do  not  know  that  the  task  of  executing  it 
could  have  fallen  into  better  hands*  The  price  is 
extremely  low. 

We  shall  take  occasion  again  to  refer  to  the  pro- 
posed work. 


LIFE  ASSURANCE. 


We  direct  attention  to  an  important  case  "  The 
British  Life  Assurance  Co.  (appellants)  v.  Ward, 
(respondent)"  published  in  full  on  another  page : 
it  may  serve  to  put  policy  holders  on  their  guard, 
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for  we  happen  to  know  several  instances  in 
which  local  agents  have  received  payments  of  pre- 
miums after  the  periods  limited  had  expired.  This 
may  go  on  smoothly  enough,  unless  the  life  drops ; 
but  the  practice  is  a  dangerous  one — and  the  whole 
provision  for  a  family  may  be  swept  off  by  a  single 
act  of  neglect. 

Speaking  on  this  subject  generally,  it  occurs 
to  us  that  possibly  there  might  be  some  diffi- 
culty in  cases  of  English  and  Foreign  Insurance 
Companies  having  only  agencies  in  Upper  Can- 
ada. The  holder  of  a  Policy,  we  will  suppose, 
omits  payment  until  the  last  day,  and  then  on 
calling  at  the  agency  finds  that  the  agent  has 
died  suddenly,  and  he  cannot  pay  the  premium : 
the  terms  of  the  policy  do  not  provide  against  any 
such  contingency,  as  far  as  we  are  aware ;  what 
security  then  has  the  holder  but  in  the  honour  of 
the  Company?  Our  Home  Offices,  such  as  the 
Ccmadfi^  are  not  open  to  this  objection,  but  possibly 
Foreign  Offices  might  be  willing  to  insert  in  their 
policies  a  condition  for  better  secuiity  of  holders. 
We  would  recommend  them  to  ascertain  how  their 
rights  stand,  what  their  position  would  be  as  res- 
pects claims  on  a  Company  in  case  they,  the 
holders,  were  unable  to  find  some  authorized 
agent  to  make  payment  to  when  a  premium  be- 
came due. 
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BAILIFFS— ONE  OF  THE  USES  OJ  TfflS  JOURNAL. 

We  have  received  many  letters  from  D.C.  officers 
thanking  us  for  information  which  our  pages  dis- 
close :  they  are  too  long  and  too  nimierous  even  to 
extract  from,  but  we  give  in  another  place  the  letter 
of  Mr.  Jones,  one  of  the  Bailiffs  in  Northumberland 
and  Durham — a  good  sample  of  the  rest.  We 
know  the  writer  only  by  his  communication,  and 
judging  from  the  spirit  of  his  letter,  have  no  doubt 
that  the  Court  of  which  he  is  an  officer  is  well 
served* 

We  have  always  been  really  anxious  to  aid 
officers,  and  without  exactly  aspiring  "  to  the  better 
enlightenment  of  the  public  men  of  our  Canada," 
as  Mr.  Jones  says,  it  is  pleasant  to  know  that  our 
exertions  in  an  humble  way  have  not  been  in 
vain. 


The  following  (in  the  Law  Times  of  the  26th  April 
last)  is  cut  from  an  article  in  reference  to  the  dis- 
content occasioned  by  the  recent  promotion  of  Mr* 
Cairns,  of  the  English  Chancery  Bar : — 

r 

^'Notoriously,  at  both  Bars,  political  services  have  always 

Eurchased  honours  that  were  oenied  to  professional  menL 
.ord  Palmerston's  Ministry  has  done  no  more  than  its  prede- 
cessors had  done  before  it,  and  the  remedy  should  be  sought 
in  a  change  of  the  system,  not  in  abuse  of  the  particular  in- 
stance in  which  its  fault  is  shown  more  e^Iarin^fy  than  usual. 
If  political  services  are  to  be  recognized  at  ail  as  justifying 
legal  promotion,  the  present  exercise  of  the  power  may  be 
well  excused.  But  it  is  a  serious  question  whetner  that  power 
should  be  retained — if  the  time  nas  not  come  when  profes- 
sional merit  alone  should  regulate  the  distribution  of  profes- 
sional honours.  We  think  that  it  has — that  the  abandonment 
of  it  would  operate  equally  for  the  benefit  of  the  political  and 
of  the  le^i  world.  Parliament  would  be  relieved  from  the 
throng  of  Lawyers  who  now  go  there  because  it  is  the  easiest 
path  to  professional  advancement,  and  who  too  often  earn 
their  honours  at  the  expense  of  the  public  welfare ;  and  the 
Bar  would  have  the  benefit  of  its  best  members  devoting 
themselves  wholly  to  their  professions,  and  the  best  abilities 

Sromoted  to  the  right  places,  instead  of  favouritism  in  the 
istribution  of  rewards,  and  places  filled  bv  the  wrong  men. 
And  how  mi^ht  this  change  be  accomplished  ?  Very  easily. 
By  enacthig  mat  no  member  of  Parliament  shall  be  eligible 
for  any  judicial  office,  nor  for  two  years  after  he  shall  nave 
ceased  to  be  a  member.  The  other  evil  would  then  care 
itself." 


DIVISION  COURT  DIRECTORY. 

The  Comity  Judges  from  whom  we  have  not  yet 
leceived  the  lists  of  the  limits  of  the  Divisions  of 
their  Counties  and  the  names  of  the  Officers,  would 
confer  a  very  great  favour  on  us  by  forwarding  the 
necessary  information  as  soon  as  they  conveniently 
can :  we  are  most  anxious  to  obtain  these  lists,  as 
the  completion  of  the  Directory  will  necessarily  be 
delayed  until  we  have  from  all  the  Counties  reliable 
returns  completed.  We  repeat,  a  very  great  favour 
will  be  conferred  on  us  by  early  attention  to  this. 


MERCANTILE  LAW  REFORM  IN  ENGLAND. 

The  Bills  for  assimilating  the  Mercantile  Law  of 
England  and  Scotland  have  passed  through  com- 
mittee of  the  Lords.  The  first  Bill  alters  tne  Eng- 
lish law  and  assimilates  it  to  the  Scotch  law,  in 
some  particulars  in  which  the  Scotch  law  was 
deemed  to  be  preferable.  The  second,  vice  versa, 
alters  the  Scotch  law  upon  points  in  which  the 
English  law  was  preferred.  In  answer  to  the  ob- 
jections which  had  been  made  to  the  repeal  of  the 
provision  in  the  Statute  of  Frauds,  that  requires 
contracts  to  be  in  writing,  Lord  Campbell  explained 
that  the  law  at  present  made  several  exceptions  to 
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the  rult,  as  where  earnest  had  been  given,  where 
there  had  been  part  payment  or  part  acceptance,  or 
where  any  portion  ol  the  goods  had  been  delivered. 
He  added,  truly,  "that  these  exceptions  made  the 
clause  mischievous  instead  of  beneficial,  and  gave 
opportunities  for  using  it  for  fraudulent  purposes. 
He  was  quite  ashamed  of  the  subtleties  which  had 
been  resorted  to  before  him  and  his  learned  bro- 
thers in  conset|uence  of  this  discreditable  state  of 
the  law."  The  Lord  Chancellor  said  that  the 
clause,  "  instead  of  preventing  frauds,  was  often 
made  the  means  of  committing  frauds." 

The  repeal  of  this  famous  clause  was  then  agreed 
to  without  a  division. — Law  Times. 


COUNTY    COURTS,   U. 6. 


(In  tbe  County  Court  of  the  County  of  Suncoe---J.  R.  Gowan,  Jndg«.) 

T.  R.  Ferguson  r.  J.  Stewart, 

{RtporUd  by  H,  Bernard^  Esquire.) 

Overdue  promisMry  note,  transfer  of— Subsequent  paytnent  to  payee  by  maker 
without  notice  of  tranter — JiM  on  demurrer  to  plea  setting  up  this  drfenee-^No 
answer  to  the  putintijf's  action  as  transferree  of  note, 

Transferree  of  an  overdue  note  takes  subject  to  then  existing  equities  affecting 
the  note  itsdf;  but  his  right  to  sue  is  not  subject  to  be  defeated  by  any  aAer 
act  of  the  person  who  had  the  first  right  to  sue,  and  no  notice  of  transfer  is 
necessary  to  perfect  title  of  transferree. 

Assumpsit  on  Promissory  Note. 

Declaration. — First  Count. — ^That  the  defendant  on  the 
16th  of  May,  A.D.  1853,  made  hia  promissory  note  in  writing, 
and  thereby  promised  to  pay  to  A.L.,  or  bearer,  the  sum  of  £25, 
three  months  after  the  date  thereoi  for  value  received,  which 
period  had  elapsed  before  the  commencement  of  this  suit,  and 
me  said  A.  L.  tnen  delivered,  transferred  and  assigned  the  said 
note  to  the  plaintiff;  and  he  then  became,  and  was,  and  is  the 
lawful  bearer  thereof :  and  the  defendant  in  consideration  of 
the  premises,  then  promised  to  pay  the  amount  of  the  said  note 
to  the  plaintiff  according  to  the  tenor  and  effect  thereof,  &o. 

Fifth  P/ca,  to  First  Count. — The  defendant  says  that  alter 
the  said  note  became  and  was  due  and  payable,  and  before  the 
commencement  of  this  suit  on  to  wit  the  first  of  February,  A.D. 
1855,  he,  the  said  defendant  there  paid  a  large  sum  of  money, 
to  wit,  Uie  sum  of  £50  to  the  said  A.  L.,  and  the  said  A.  L. 
then  accepted  and  received  the  same  from  the  defendant  in 
full  satisiaction  and  discharge  of  all  the  principal  and  interest 
then  due  on  the  said  promissory  note,  and  of  all  causes  and 
rights  of  action  then  accmed  to  the  said  A.L.  in  respect  thereof; 
and  the  defendant  further  saith  that  at  the  time  of  tne  «aid  pay- 
ment of  the  said  note  by  him  this  defendant  as  last  aforesaid, 
he,  this  defendant,  had  not  then  nor  at  any  time  theretofore  had 
had  notice  that  the  said  note  was  then  or  at  any  time  before 
then  had  been  delivered,  transferred  and  assigned  by  the  said 
A.  L.  to  any  third  party,  or  was  then  or  ever  theretofore  had 
been  in  the  possession  of  any  third  parly ;  and  this  defendant 
further  saith  that  at  the  said  time  when  the  said  note  was  first 
assigned,  transferred  and  delivered  to  the  said  plaintiff,  and 
when  the  said  plaintiff  first  became  and  was  the  holder  thereof 
the  said  note  was  then  overdue  and  payable,  whereof  the  said 
plaintiff  had  notice :  and  this,  &c. 

Demurrer  to  Fifth  Plea — Causes. — For  that  the  said  fifth 
plea  is  no  answer  to  the  said  first  count,  inasmuch  as  it  does 
not  state  or  set  forth  that  the  sum  of  £50  was  paid  in  manner 
and  form  as  in  that  plea  is  alJe^ed,  before'the  assignment  of 
the  said  promissory  note  to  the  said  plaintiff,  whereas  the  said 
plea  ought  to  have  alleged  that  the  said  sum  of  £50  was  paid 
as  aforesaid  before  the  said  assigmaent ;  also,  for  that  the  said 


fifth  plea  tenders  an  immaterial  issue ;  also,  for  that  the  said 
fifth  plea  traverses  that  which  has  not  l)een  before  alle^d,  or 
which  is  not  necessarily  implied ;  also,  for  that  the  said  fifth 
plea, offers  to  put  in  issue  and  to  deny  a  matter  not  affirmed  by 
the  plaintiff,  namely,  <<  that  at  the  time  of  the  said  pavment  of 
<<  the  said  note  by  him,  this  defendant  as  last  aforesaid,  he  this 
"  defendant,  had  not  then,  nor  at  any  time  theretofore  had  had 
<<  notice  that  the  said  note  was  then,  or  at  any  time  before  then) 
"  had  been  delivered,  transferred  or  assigned  by  the  said  A.  L. 
<<  to  any  third  party,  or  was  then  or  ever  theretofore  had  been 
<<  in  the  possession  of  any  third  party" ;  also,  for  that  the  fact 
of  the  said  defendant  not  having  had  such  notice  as  is  in  the 
said  fifth  plea  mentioned,  is  no  answer  to  the  said  first  count, 
and  for  that  said  fifth  plea  is  in  other  respects,  &c. 
The  defendant  joined  in  demurrer. 

The  demurrer  was  argued  by  Mr.  Strathv  for  the  plaintiff; 
Mr.  Cosens  for  the  defendant :  and  in  March  Term  (1856)  the 
following  judgment  was  given  by  the  Court : — 

His  Honour. — The  plea  demurred  to  appears  4o  have  been 
framed  on  the  presumption,  that  in  case  of  the  transfer  (bona 
fide)  of  an  over  due  promissory  note  the  maker  may,  at  any 
time,  if  ignorant  of  the  transfefi  pav  the  original  creditor, 
(the  payee)  and  is  thereby  discharged. 

In  support  of  the  plea  it  is  argued,  that  the  taking  the  note 
after  maturity,  and  omitting  to  give  notice  of  the  transfer  in 
fifross  negligence  on  the  part  of  the  transferee,  and  renders 
me  promissory  note  in  his  hands  liable  not  only  to  antecedent 
equities,  but  also  to  those  that  might  arise  on  after  dealings 
between  the  original  parties.  That  a  party  thus  taking  a  pro* 
missory  note  stands  then  as  the  payee  stood,  and  as  he  may  at 
any  time  thereafter  stand  as  respects  the  maker,  and  that  a 
payment,  after  transfer  without  notice,  to  payee,  binds  even 
a  ixmajide  holder.  This  seems  contrary  to  all  settled  notions, 
and  is  not,  in  my  judgment,  law. 

Where  a  debt,  not  secured  by  bill  or  note,  (a  pure  chose  in 
action — a  naked  right  to  sue  for  money  due)  is  assiffned,  the 
title  of  the  assignee  is  certainly  not  complete  until  he  has 
given  notice  to  the  debtor  of  the  assignment,  but  negotiabU 
securities  are  exceptions  to  the  rule— obviously  so  for  conve- 
nience and  security  in  commercial  transactions ;  and  delivery 
in  the  case  of  a  note  payable  to  bearer,  passes  all  the  interest 
and  rights  of  the  payee  therein,  and  no  notice  is  necessary  to 
perfect  the  title  of  the  transferee,  and  he  can  at  once  main** 
tain  an  action  upon  it  in  his  own  name. 

The  custom  of  merchants,  countervailing  the  strictness  of 
the  common  law  respecting  choses  in  action,  gave  to  bills  of 
exchange  the  ordinary  incidents  of  property,  and  the  statute 
of  Anne  gave  also  to  promissory  notes  the  capability  of  being 
transferred  in  the  same  manner  as  bills  of  exchange. 

It  is  true  that  on  an  over  due  note  only  such  right  of  action 
as  the  payee  has  at  the  time  of  delivery  passes — that  the  trans-* 
feree  takes  subject  to  then  existing  equities  affecting  the  note 
itself— hut  if  the  matter  urged  in  support  of  this  plea  would 
constitute  a  defence  in  law,  debts  secured  by  bills  or  note 
would  be  in  the  same  condition  as  ordinary  choses  in  action* 
whereas  the  simple  delivery  passes  the  legal  right  to  the 
property  secured  by  them  as  fully — ^so  fax  as  concerns  the 
point  in  this  case — as  in  case  of  choses  in  possession.  I  think 
the  transferee's  right  to  sue,  absolute  when  he  receives  the 
notQ,  and  not  subject  to  be  defeated  by  any  after  act  of  the 
person  who  had  the  first  right  action. 

Such  of  the  American  cases  cited,  as  I  have  been  able  to 
examine,  do  not  support  the  position  contended  for  by  the  de-« 
fendant — ^but  if  they  did,  I  would  hesitate,  acting  in  an  Infe- 
rior Court,  to  decide  against  what  I  believe  has  always  been 
esteemed  law  taken  for  granted. 

There  is  one  point  more  which  may  be  referred  to.  The 
argument  of  negligence  is  of  no  value  in  this  case,  for  bad 
faith  is  not  imputed,  and  comes  with  ill  grace  from  the  debtor 
who  makes  a  note  payable  to  any  and  every  bearer — ^who 
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fails  to  retire  it  when  due,  and  afterwards  pays  without  seeing 
or  receiving  the  evidence  of  debt — ^he  is  certainly  guilty  of 
very  gross  negligence.  Who  ought  to  bear  the  consequences, 
the  party  who  lunestly  acquired  the  ngte  for  valuable  con- 
sideratioa,  or  the  party  who  ignorantly  or  negligently  paid 
without  the  production  of  hts  note?  I  have  seen  no  reason 
to  alter  the  opinion  ezpcessed  at  the  argument.  I  think  the 
plaintiff  ia  entitled  to  judgment  on  the  denuirrer. 

Grant  «.  Tau^han,  3  Burr.  1516 ;  Peacock  v.  Rhodes  ^ 
Doug.  333:  Clark  v,  Shee,  Cowp.  197;  Foster  v,  Pearson,  5 
Tyrw.  255 ;  Goodman  v,  Harvey,  4  Ad.  &  £1.  870 ;  and  see, 
1  Smith  Leading  cas.  250,  and  notes, 

Americau  cases  bearing  on  demurrer,  referred  to  by  Mr. 
Cosens: —  '^ 

Rowley  v.  Ball,  3  Cowen  312, 313 ;  Chitty  on  Bills,  p.  173, 
£d.  of  1817;  Piutard  v.  Tackington,  10  Johnson's  Rep..l04; 
Bullet  e.  B.  of  Pennsylvania,  2  Washington  Civ.  Rep.  173 ; 
Martin  «.  B.  U.  S.,  4  Wash.  Civ.  Rep.  f^5 ;  Jones  v.  Fails, 
5  Mass.  Rep.  101. 


(Ia  tbe  Coaaty  Cowt  of  Ue  Cotmty  of  £«8ez~-A«  Cuzwitt,  Judge.) 

RiDSDALE  V.  St.  Amoub. 

Certijieate—Terdiet  XlO  9s,  M. 

Assumpsit  on  common  counts. 
Pleaa :  General  Issue  and  payment. 
Particulars  claimed,  balance  of  £32  10. 

In  evidence  the  whole  account  was  for £131  10 

Reduced  by  payments  credited  in  particulars.     99    0 

£32  10 

The  evidence  of  plaintiff  showed  further  payments  which 
reduced  it  to  £21  lOs.,  and  a  disputed  payment  of  £10  was 
left  to  the  jury,  who  gave  verdict  of  £10  8s.  9d.  Certificate 
moved  for  on  ground  that  it  was  an  unsettled  account  over  £50, 
<see  26  sec.)  Certificate  refused,  as  though  it  was  apparentlyBn 
unsettled  account  over  £50,  yet  it  was  reduced  by  fragmients, 
all  within  the  plaintiff's  knowledge,  to  an  amount  witnin  the 
jurisdiction  of  the  Division  Court ;  and  there  was  nothing 
^pecial  in  the  nature  of  the  suit  which  required  it  to  be  with- 
drawn from  Division  Court  and  commenced  in  the  County 
Court. 


(In  tbe  County  Court  of  the  County  of  Eaaez.) 

Bell  v.  Holcomb. 

CertiJkaU—Verdict  £16. 

Assumpsit  against  common  carrier  for  not  forwarding  and 
delivering  a  mowing  machine  by  the  first  safe  vessel  which 
offered  from  Kington  to  Amherstbnrgh,  in  time  to  use  in  the 
hay  harvest,  havmg  been  kept  back  for  defendant's  own  ves- 
sel, by  which  greater  expense  incuned  in  getting  in  a  large 
quantity  of  hay. 

Plea  1st.  General  Issue ;  2nd.  Not  delivered  to  defendant 
for  the  purpose,  &c. ;  3rd.  Did  use  due  diligence,  &c. 

Certificate  granted — ^the  special  value  of  the  case  from  the 
evidence  warranting  it.  The  suit  was  commenced  before  the 
passing  of  the  last  Division  Court  Extension  Act— though  it 
might  have  been  brought  where  defendant  resides,  at  King- 
ston/ and  suboffinas  issued,  if  neces$aryy  from  Superior  Court, 
under  the  48ta  sec.  of  the  Act  of  1850.  It  is  said  to  have 
been  usual  in  such  case  to  sue  in  County  Court  (L.  J.  154) 
and  ^et  certificate,  plaintiff  living  in  one  County  and  defen- 
dant m  another ;  I  suppose  from  something  special  in  each 
suit,  as  in  the  present  case,  in  which  latter  the  contract  or 
cause  of  action  (decided  in  England  to  mean  the  whole  cause 
of  action— IT.  C  Law  Journal  176)  arose  partly  in  each 
County,  making  it  necessary  to  sue  in  a  Court  of  general 
jurisdiction,  (U.  C.  L.  J.  63, 4, 5 }  118 ;  134) ;  if  not  obOged  to 
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sue  in  a  Division  Court  where  defendant  resided,  whieh  he 
must  do  if  the  nature  of  the  case  was  not  such  aa  to  render 
it  fit  to  be  withdrawn  from  Division  Court. 


CIb  Ao  Couaty  Court  of  tl»  County  of  Essex.) 

McLsoD  V.  McDocoALL. 

CertiJkaU—Yerdkt  £U  I2s,  Si.      . 

Assumpsit :  (general  Issue,  set-off  and  payment. 

T^e  plaintiff  claims  certificate  because  it  was  an  unsettled 
account  over  £50 ;  and  it  so  appears  in  particulars,  and  there 
is  ground  to  believe  it  is  so  stated  in  good  faith,  as  they  were 
for  £97  8s.  9d<,  reduced  by  credits  for  payments  to  £54  8s.  9d. 
defendant's  particulars  of  set-off  is  for  cash  £19  10s.  and  re- 
turned barrels  £9.  At  the  trial  the  defendaht  convinced 
plaintiff  that  £15  10s.  more,  stated  in  defendant's  particulars, 
not  credited  in  plaintiff's  particulars  should  bie  allowed, 
which  reduced  plaintifi 's  accout  to  £38  15s.;  also  a  barrel 
of  malt  whiskey  forwarded  to  defendant  but  proceeds  not  re- 
ceived £5  15s.,  and  a  difference  in  the  interest  account  in 
favourof  defendant  of  £2  15s«  The  defendant  then  produced  a 
receipt  of  £7  10s.  not  stated  in  his  particulars  as  the  other 
cash  payments  were,  (perhaps  unnecessarily)  leaving  plaintiff 
to  believe  that  the  latter  were  all  the  credits  clatmed ;  and 
plaintiff  contended  with  great  reason  that  this  £7  10s.  receipt 
was  part  of  the  cash  in  defendant's  particulars  already  cre- 
dited— the  jury  in  their  verdict  of  £24  12s.  6d.  allowed  it, 
being  the  result  of  the  unsettled  account  of  over  £50.  Now, 
the  returned  barrels,  £9  in  defendant's  set-off,  part  of  the  de- 
duction which  led  to  this  verdict  of  £24  152s.  od.  was  not  a 
payment,  but  a  cross  demand,  and  £9  added  to  verdict  would 
make  plaintiff's  demand  £33  12s.  6d.,  so  that  on  this  footing 
(independent  of  its  being  reasonably  considered  an  unsettled 
account  over  £50)  plaintiff  would  be  entitled  to  certificate,  as 
the  plaintiff  could  not  be  considered  as  suing  for  a  balance 
under  £25,  having  in  effect  recovered  more,  t.e.  £33  12s.  6d. 
as  above,  but  reduced  by  a  cross  demand  on  set-off  to  £24 

126.  6d. 

• 

This  suit,  as  in  Bell  ^  Holcomb,  was  commenced  before 
the  Extension  Act  passed,  and  the  cause  of  action  arose  partly 
in  Essex  and  partly  in  Lambton,  defendant  residing  in  Lamb- 
ton,  and  the  same  reasoning  applies  in  this  case  on  these 
grounds. 


DIVISION     COURTSj    U.  C. 
{Beporti  in  relation  to.) 


(In  the  Second  Dhisioii  Court  for  the  County  of  Essex— A.  Chxwitt,  Jodfe.) 

Park  &  Co.  v.  Mc  Kenny. 

This  was  a  suit  on  pote  for  $87  50,  dated  27th  August,  made 
pavable  <<  in  the  month  ot  January  next,"  commenced  2nd 
Feoruary,  which  it  was  contended  was  premature. 

The  Judge. — I  think  the  form  of  the  note  gives  the  tchUe 
of  the  month  of  January  to  pay  it  in — tbe  same  as  a  note  pay- 
able on  a  particular  day  ex.  gra.  (31st)  elves  that  dav  in 
business  hours  to  pay  it  in.  It  is  not  payable  at  the  first  nour 
or  fore  |>art  of  the  day,  but  has  the  days  of  grace  added  to  it ; 
so  here  in  my  opinion  it  was  not  payaole  in  the  beginning  or 
middle  of  January,  but  on  the  last  day  of  January,  being 
something  like  a  usance  from  the  1st  to  the  last  of  January 
inclusive,  stipulated  for  between  the  parties,  and  the  days 
of  grace  were  always  allowed  after  a  customary  usanoe — 
(said  to  be  formerly  in  England  a  month  or  30  days)  in  'the 
language  of  merchants. 

In  this  case  it  is  the  same  as  saying,  Sn  5  months  and  4  days, 
or  in  157  days,  or  at^an  usance  m  the  duration  of  the  month  of 
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January.  I  promise  to  pavi  &c.— in  either  of  which  forms  the 
days  of  grace  would  be  added.  Chitty  says,  days  grace  are  to 
be  added  to  time  stated  for  pa3rment,  or  to  the  tmie  when  the 
event  is  certainly  to  happen  on  which  note  is  made  payable, 
£374  58.  The  event  was  the  expiration  of  January — as  in 
the  other  case  it  might  be  paid  early  on  the  Slst  or  early  in 
January. 

But  the  holder  could  not  be  compelled  to  receive  payment 
before  the  31st  January^  without  perhaps  such  words  as  <'on 
or  before,"  or  the  like,  as  it  might  be  moonvenieut. 

In  one  case  payment  is  stipulated  to  be  received  during 
the  31st,  and  the  law  gives  3  days  more ;  in  the  other,  the 
stipulation  is  to  receive  it  during  all  the  month  of  January, 
and  the  law  allows  also  3  days  more :  I  think  it  was  sued  on 
the  2nd  February,  prematurely. 

I  did  at  first  think  it  might  be  like  making  note  due  on  1st 
January,  and  by  express  words  agreeing  for  30  days  of  grace 
instead  of  3,  so  that  the  days  of  grace  would  be  out  on  last  of 
January ;  but  I  find  nothing  to  support  this  view :  the  other 
is  the  only  safe  construction,  as  the  former  is  after  all  only 
equivalent  to  an  usance  during  January — ^and  the  days  of 
grace  follow  any  usance.    Chit.  374-6. 


MONTHLY  REPERTORY, 

(Notes  of  £ngli8h  Cases.) 

COMMON    LAW. 


EX. 


Guarding  v.  Brown. 


April  15. 

The  sickness  of  a  person  who  detires  to  set  aside  an  award 
is  not  a  sufficient  excuse  for  posUMuing  the  application  to  the 
Coin!  beyond  the  term  next  after  the  publication ;  he  should 
move  to  have  the  time  enlarged* 


Q.B. 


Reg.  v.  Haarop. 


April  19. 


Appeal — Party  aggrieved^Assent  of  appellant  to  act  com' 

plained  of 

By  a  local  act  an  appeal  to  the  Quarter  Sessions  was  given 
to  any  person  thinking  nimself  aggrieved  by  any  order  or  deci- 
aion  of  the  conmiissioners  under  that  act. 

Heldy  that  a  person  who  would  otherwise  have  been  entitled 
to  appeal  ae^ainst  an  order  of  the  commissioners,  directing  pay- 
ment out  of  a  certain  fund  of  expenses  not  properly  chargeable 
thereon,  was  precluded  from  appealing  by  having  originally 
assented  to  that  application  of  the  fund. 


0*B« 


LiTT  V.  Martindalx. 


AprU  IS. 


Heldf  that  the  jury  were  at  liberty  to  think  that  the  conduct 
of  the  defendant  was  fraudulent — ^that  he  never  intended  to 
return  the  money  to  Gladders — ^and  that  there  was  no  loan,  but 
that  the  defendant  got  the  plaintifi's  money  upon  the  pretence 
of  returning  it — and  that  the  plaintiff  might  recover  it  under 
such  circumstances,  in  an  action  for  money  had  and  received. 


Q.B.  Bp WKs  y.  Cbou».  J^tril  25. 

Contract — Ccnstrvctvon—OondfUion  precedent. 

A.  contracted  with  B.  to  procure  land  for  a  communication 
between  a  railway  and  eas-works,  and  to  grant  B.  a  lease  of 
same  for  the  term  of  five  years,  B.  to  pay  a  certain  rent,  and 
the  first  payment  to  be  made  six  months  aher  possession  of  the 
land  should  be  given  to  B. ;  and  upon  the  terminfition  of  the 
said  term  of  five  years,  by  effluxion  of  time  or  by  notice,  A. 
to  pay  to  B.  the  sum  expended  by  him  for  the  purpose  of  laying 
down  sidings  and  builoing  coal-sheds,  &c.,  on  the  said  land. 

In  an  action  by  B.,  after  the  expiration  of  five  years  fit>m  his 
heins  put  into  possession  of  the  land,  to  recover  money  bo  ex* 
pencfed  by  him : 

Held,  that  the  granting^of  a  lease  by  A.  was  not  a  condition 
precedent  to  the  right  of  B.  to  maintain  that  action. 


The  plaintiff,  in  London,  sent  instructions  to  one  Gladders, 
in  Liverpool,  to  buy  a  bond  for  him,  and  sent  him  a  letter  of 
credit  for  £2,010  for  that  purpose.  Gladders  was  at  the  time 
indebted  to  the  defendant  in  the  sum  of  £1,940.  The  defen- 
dant, hearing  of  Gladders  having  this  letter  of  credit,  went  to 
him,  and  pressed  him  to  let  him  have  £2,000  to  buy  some 
goods  witn.  Gladders  said  he  had  nothing  but  the  letter  of 
credit,  which  was  to  enable  him  to  purchase  the  bond  for  the 
plaintiff.  The  defendant  then  persuaded  him  to  let  him  have 
the  money,  stating  that  he  would  repay  it  in  a  few  days — ^time 
enough  to  pay  for  the  bond.  He  amrwards  refused  to  repay  it 
to  Gladders,  on  the  ground  of  ius  being  his  debtor. 

The  jujy  gave  a  verdict  for  the  plaintiff.  Upon  moftim  to 
eet  aside  tne  verdict : 


Q.B*  (Ireland.)    Macgrxgor  v.  Rhodes.  April 25* 

Bill  of  exchange^lndorsee  against  indorser^Plea  denying 
title  of  defendant  as  alleged — Estoppel. 

To  a  declaration  by  the  indorsee  of  a  bill  against  an  indorser, 
which  alleges  an  endorsement  by  the  pa^  to  the  defendant, 
and  by  the  defendant  to  to  the  plaintifi,  it  is  a  bad  plea  to  deny 
the  indorsement  by  the  payee  to  the  defendant  (Crompton,  /. 
dissentiente,  on  thue  ground  that  the  defendant  was  entitled  to 
tiaverse  the  way  in  v^hich  the  plamtiff  stated  his  title.) 


Q.B.  Intxrnational  Tjblsoraph  Com't  v.  Rxutxr.  May  2. 

Agreement — Constrtiction — Packed  tdegraph  messages^ 

The  defendant  agreed  with  plaintifis  to  transmit  all  bis  das- 
patches,  and  such  other  messages  as  he  could  collect  or  infia- 
ence,  through  the  plaintifis'  telegraph,  and  the  plaintifis  agreed 
to  allow  a  commission  on  the  amount  received  by  the  compfloiy 
for  their  charge  for  the  transmission,  the  TnayiTnnm  to  be  £500 
per  annum,  and  the  minimum  £300* 

Held,  that  under  this  agreement  the  defendant  was  not  at 
liberty  to  pack  several  messages  into  one,  charging  for  them 
separately,  and  yet  as  between  himself  axid  the  company  mily 
treating  it  as  a  single  message. 


R.C. 


CHANCERY, 
RS  CBANDX.XR. 

SdicUor^'JStriking  of  the  rolls. 


AprUi^, 


A  solicitor,  who  was  trustee  of  a  marriage  settlement,  struck 
ofi  the  rolls  for  breach  of  trust  in  selling  out  the  trust  fund  and 
appling  the  proceeds  to  his  own  use* 


Lawford  v.  Spicxr  (JSe  a  Solicitor  of  the  Court.) 
V.C.S.  April 2B  ^28. 

Contempt — Breach  of  undertaking  embodied  in  an  order  of 

the  court'-Costs. 

By  an  undertaking  which  was  embodied  in  an  oider  of  the 
Cooxt,  defendant  (wEoBfe  wife  was  another  defendant)  and  hia 
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solicitor,  undeitook  that  no  attempt  ehould  be  made  directly  or 
indirectly  by  reason  of  the  production  of  the  wife  before  the 
examiner  to  discover  her  residence,  or  in  any  way  molest  her. 
The  husband  and  his  solicitor  signed  the  registrar's  book  at 
the  foot  of  the  undertaktng.  When  the  wife  attended  before 
the  examiner,  the  husband's  solicitor,  upon  the  conclusion  of 
her  examination,  serred  her  with  a  writ  of  subpoena  to  attend 
as  a  witness  in  another  cause. 

On  motion  to  commit  the  solicitor  to  the  Queen's  prison  for 
breach  of  the  undertaking,  the  solicitor  appearing  m  person 
and  stating  that  he  did  not  intend  to  commit  any  contempt  of 
Court  or  any  breach  of  the  undertaking,  the  Court  woula  not 
commit  the  solicitor^  but  made  him  pay  the  costs  of  the  appli- 
cation: *  ♦ 

Senible,  the  wife  was  not  bound  to  obey  the  subpcBna. 


C.P.|  Ireland.]         Grady  v.  Hctnt.  Nov.  16, 17. 

Action  a^aingt  a  Justice  of  the  Peace — False  imprisonTnent — 
lUegality —  Warrant — Probable  cause — Malice — Jurisdic- 
tion— Bail  to  keep  the  peace — 12  Vic.,  cap.  16. 

To  an  action  for  false  imprisonment,  (against  a  Magistrate, 
but  not  so  described  in  the  summons  and  p^inl)  the  defendant 
pleaded  that  he  was  a  Justice  of  the  Peace ;  that  a  certain  per- 
son had  swom  an  information  before  him — ^that  the  plaintiff  nad 
struck  him  with  a  stone— and  that  he  feared  that  the  plaintiff 
would  do  him  further  bodily  harm ;  that  the  defendant  as  such 
Justice^  and  <<  acting  in  tne  execution  of  his  duty  as  such 
Justice,  in  respect  of  the  premises  being  a  matter  within  his 
jurisdiction,"  duly  issued  nis  warrant  directing  the  police 
officers  ofy  &c.,  to  apprehend  the  plaintiff  and  bring  him  before 
the  defendant,  or  some  other  justice,  to  answer  the  above  charge ; 
that  the  plaintiff  was  accordingly  apprehende4  and  brought 
))efore  him,  and  was  then  required  to  find  bail  to  keep  the  peace 
for  three  years ;  that  he  refused  to  do  so,  whereupon  the  defen* 
dant  in  execution  of  his  duty  as  s^ch  Justice  in  respect  of  a 
znatter  within  his  jurisdiction,  duly  maae  his  warrant  directing 
A  constable  to  lodge  the  plaintiff  in  gaol,  there  to  be  detained 
until  he  should  find  two  sufficient  sureties  to  keep  the  peace 
for  the  space  of  three  years ;  that  the  defendant  committed  the 
suppoeea  trespass  for  the  purpose  of  compelling  the  plaintiff  to 
keep  the  peace,  and  not  ZQahciously,  nor  without  reasonable  or 
probable  cause. 

Hddy  that  a  wanant  by  a  justipe  of  the  peace  authorizing 
the  imprisonment  of  a  jirty  until  he  shoula  find  bail,  without 
^pecifymg  the  term  of  ms  imprisonment,  is  illegal. 

Heldf  also,  that  the  defendant  haviiig  issued  such  a  warrant, 
bad  not  in  so  doin^,  acted  <<  within  his  jurisdiction"  imder  ^e 
provisions  of  12  Vic,  cap.  16. 

{Tlie  sec.  1  of  U.  C.  Act  16  Vic,  cap.  179,  is  the  same  as  the 
Irish  Act  12  Vic,  cap.  16.— Ed.  L.  J.] 


COFIRESPQNDENCE. 

Campbellford,  April  29, 1856. 
7b  th^  Editors  of  the  CT.  C.  Law  Journal. 

GXNTLXMEM, — 

Being  a  Bailiff,  and  idso  a  subscriber  to  your  Joumal,  I  notice 
it  mentioned  that  many  of  those  Bailiffs  to  whom  the  first  No. 
ibr  the  current  year  was  sent,  did  not  subscribe,  but  returned 
the  number.  For  my  part,  I  am  at  a  loss  to  know  why  they 
should  thus  deprive  themselves  of  a  periodical  containing  so  , 
much  useful  infonnation  ^and  at  the  same  time  afibrding 
/cmmsel  so  cheap  and  resdy  obtained.    I  &ink  thst  the  Journal 


is  just  what  every  officer  connected  with  Division  Courts  re- 
quires. For  my  own  part,  during  the  past  year  I  have  had 
one  or  two  very  trying  and  difficult  cases ;  and  residing  as  I 
do  at  least  40  miles  from  Cobourg,  and  30  from  the  nearest 
frontier — therefore,  having  no  legal  man  near  at  hand  on  whom 
to  call  for  advice,  and  yet  desirous  of  committing  no  mistakes, 
I  am  aware  I  should  have  in  several  instances  run  into  gross 
blunders,  had  it  not  have  been  for  the  Journal  to  guide  me ; 
but  with  it,  I  found  I  possessed  a  friend  at  hand  with  which  to 
proceed  without  danger :  that  is  comparatively,  for  I  think  no 
matter  how  much  caution  we  use,  with  so  many  eyes  upon  us, 
we  are  never  free  from  either  danger  or  misrepresentation.  I 
fra^ly  confess,  however,  I  found  and  still  find  the  Joumal  to 
be  my  right  hand  man;  and  I  do  confess,  without  it  I  should 
not  know  what  to  do,  or  where  to  look  frequently  for  infor- 
mation. 

I  admire  the  <<  Manual"  you  have  commenced ;  in  judging 
from  the  first  and  second  numbers,  I  think  it  will  save  us  from 
asking  a  great  many  questions  of  attorneys,  or  taking  the 
almost  necessary  alternative  of  running  into  mistakes ;  had  it 
not  been  for  it,  (the  Manual)  I,  no  doubt,  should  have  annoyed 
you  with  several  enquiries :  but  I  doubt  not  they  will  be  all 
answered  in  the  same. 

Hoping,  for  the  sake  of  the  better  enlightenment  of  the  public 
men  of  our  Canada,  as  well  for  the  encouragement  of  those 
who  spare  no  trouble  or  counsel  in  effecting  this  purpose,  that 
every  Bailiff,  as  well  as  every  other  officer  connected  with  the 
carrying  the  purposes  of  law  into  just  and  proper  effect — ^your 
Joumal  will  receive  and  retain  all  the  encouragement  and  sup- 
port it  justly  deserves, 

I  am,'  Gentlemen,  respectfully  yours, 

CHARLES  JONES, 
Bailiff  First  Division  Court, 
Northumberland  &  Durham. 


NOTICES  OF  NEW  LAW  BOOKS. 


Commentaries  on  the  Crim.  Law — by  Joel  Prentis  Bishop. 
lAttle,  Brown  S^  Co.,  Boston,  U.  S. 

We  again  revert  to  this  work,  subjoining  according  to  our 
promise  further  extracts,  the  better  to  inform  our  readers  of  the 
character  of  the  Commentaries.  Having  gone  over  the  whole 
book,  we  again  repeat,  the  work  is  one  from  the  perusal  of 
which  much  pleasure,  as  well  as  much  information  may  be 
derived ;  every  lawyer  here  and  in  the  United  States  should 
possess  it :  as  a  book  of  reference  merely,  apart  from  its  intrinsic 
excellence,  it  cannot  be  too  highly  spoken  of. 

Meaning  of  Particular  Words  and  Phrases. — No  reflect- 
in<j  person  ever  arrived  at  years  of  maturity  in  judgment  without 
bemg  impressed  with  the  vague  and  uncertain  character  of  all 
human  language.  We  are  a  part  of  the  universe,  a  law  of 
which  is,  that  no  two  things,  relating  either  to  matter  or  spirit, 
are  precisely  alike ;  and  so,  no  two  thoughts,  ever  mirrored  in 
the  minds  of  different  individuals,  or  of  tne  same  individual  at 
different  times,  were  exactly  identical.  The  shades,  therefore, 
of  human  apprehension^  to  be  pencilled  in  articulations,  am 
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numerous  beyond  all  powers  of  computation ;  while  the  most 
copious  language  has  comparatively  an  insignificant  number 
of  words.  Therefore  almost  every  word  has  a  great  latitude  of 
meaning,  to  be  determined^  in  each  case,  by  reference  to  the 
subject  ]t  relates  to,  its  connection  with  other  word^,  and  in 
vanous  other  wsys.  So  the  life  of  no  man  is  long  enough  for 
the  acquisition  ot  a  perfect  knowled^  of  any  one  language ; 
but  persons  approximate  toward  this  object,  in  different  degrees. 
Two  consequences,  therefore,  are  apparent :  first,  that  no  one 
ever  expressed  but  imperfectly  the  thougnts  of  his  own  mind ; 
secondly,  that  no  one  ever  apprehended  but  imperfectly  the 
expression  of  another. 

Jurists  and  judges  have  done  what  they  could  to  obviate  this 
difficulty  in  the  language  of  law.  The  result  is,  that  many 
words  and  phrases  have  acquired  a  precise  legal  meaning, 
more  or  less  broad  than  the  popular  one ;  or  a  particular  precise 
meaning  when  used  in  one  branch  of  jurisprudence,  and  antSther 
branch.  And  we  shall  find  our  progress  through  the  later  pages 
of  this  work,  made  easy,  if  we  here  traverse,  for  a  little  space, 
this  technical  field.  We  shall  look  as  well  into  the  common 
as  into  the  statutory  criminal  law ;  for  we  have  already  seen, 
that  words  and  phrases  have  usually  the  same  signification  in 
both.  Both  writer  and  reader  should  alike  tread  cautiously 
here ;  for  in  the  midst  of  the  general  flexibility  of  human  lan- 
guage, it  is  a  bold  and  dangerous  thing  to  say  of  any  word  or 
phrase,  however  technical,  that  such  or  such  is  its  exact  sense, 
not  more  nor  less,  in  every  place  where  it  may  possibly  be 
found.  Neither  shall  we  deem  it  wise,  in  this  connection,  to 
go  over  the  entire  technical  language  of  the,  criminal  law ;  for 
much,  and  perhaps  the  ^eater  part  of  it,  is  better  explained  as 
we  proceed  with  the  main  subject.  Some  wonls  and  phrases, 
too,  which  might  seem  to  demand  a  particular  explanation 
here,  are  so  paodified  by  the  matter  to  which  they  relate,  and 
by  the  other  words  of  the  statute  in  which  they  occur,  that  we 
could  not  do  them  iiill  justice  without  devoting  to  them  more 
space  than  we  can  spare ;  while,  on  the  other  nand,  it  will  be 
a  help  to  the  practitioner  to  be  referred  to  the  cases,  which  he 
xnay  examine  for  himself. 

We  shall  proceed  to  a  consideration  of  the  matter  before  us 
in  the  following  order:  I.  Those  words  and  phrases  which 
denote  the  person  acting;  that  is,  violating  the  law.  II.  The 
time  and  place.  III.  The  thing  done,  and  its  nature  and 
quaUty.  IV.  The  instrumentalities  employed,  and  the  object 
acted  upon.    V.  The  proceedings. 


We  can  only  make  room  for  a  couple  of  sections  more  from 
the  chapter  as  to— 

What  is  a  sufficient  criminal  intent. — We  now  enter 
upon  a  more  direct  considemtion  of  the  elementary  common 
law  principles  jpf  our  criminal  jurisprudence.  Let  us  here 
remember,  what  was  shown  at  large  in  our  introductory  chap- 
ter, that  law  and  punishment,  in  the  broader,  as  well  as  nar- 
rower, sense  of  tnese  terms,  are  inseparable :  that  they  are  a 
sort  of  atmosphere,  penetrating  and  filling  all  human  society, 
without  which  it  cannot  exist ;  that  the  judicial  tribunals  take 
cognizance  of  only  a  part  of  the  law  which  really  pervades  the 
community,  though  the  word,  in  legal  writings  is  commonly 
used  in  the  limited  sense  as  referring  to  no  more  than  such 
part ;  that  one  object  of  juridical  investigations  is  to  ascertain 
where  lies  the  boundary  wjiich  separates  this  part  from  the 
other ;  that  when  this  part  is  separated  it  is  itself  subdivided 
into  civil  and  criminal,  the  latter  being  the  portion  allotted  to 
us  in  these  commentaries ;  and  that,  therefore,  our  present 
labors,  to  a  great  degree,  must  be  to  distinguish,  first,  such 
laws  as  courts  administer  from  such  as  they  do  not;  and, 
^secondly,  such  as  belon^to  the  criminal  department  from  those 
which  belong  to  the  civil. 

Criminal  law  relates  only  to  crime.    All  crime  exists,  prima- 
rily^ in  the  mind.    Neither  in  philosophical  speculation;  nor' in 


religious  or  moral  sentiment,  wotild  any  people  in  any  age 
sdlow,  that  a  man  should  be  deemed  guilty,  unless  his  mind 
were  so.  It  is  therefore  a  principle  of  our  legal  system,  as  pro- 
bably of  every  other,  that  the  easence  of  an  ofience  is  tiie 
wron^l  intent,  without  which  it  cannot  exist.  We  find  this 
doctrine  laid  down  not  only  in  the  adjudged  cases,  but  in 
various  ancient  maxims,  such  as: — <<ilcttw  non  facU  reum 
nm  mens  sit  rea  ;  the  act  itself  does  not  make  a  man  guilty 
unless  his  intention  were  so."  **  Actus  me  invito  fuctuSy  nan 
est  mens  actus ;  an  act  done  by  me,,  acainst  my  will,  is  not 
my  act ;"  and  the  like.  In  this  particular,  criminal  jurispiu- 
dence  difiers  from  civil. 


We  would  refer  our  readers  to  the  advertiflement  of  the  work 
of  R.  A.  Harrison,  Esq.,  on  the  New  Common  Law  Pioceduro 
Act. 

APPOINTMENTS  TO  OPFIOE,  &e. 

COUNTY  COURT  JUDGEa 

HERVEY  W.  PRICE,  Eaquirn,  to  be  Judge  of  the  Cowity  and  Sturogilt 
Court*  in  the  County  of  WellaiuL— [Gazetted  10th  May,  1856.  j 

SHERIFFS. 

JOHN  McEWAN,  inquire,  to  be  Sheriff  of  the  County  of  Etiez,  in  iha 
place  of  Williaia  D.  Baby,  Esquire.— [Gazetted  10th  fiiay,  185&] 

ROBERT  HOBSON.  Esquire,  to  be  Sheriff  of  the  County  of  WeUaad,-* 
[Gazetted  10th  May,  1S58.] 

CLERK  OF  THE  PEACE. 

Lr)RENZO  D.  RAYMOND,  Esq.,  to  be  Clerk  of  the  Peace  for  the  County 
of  WeUand.— [Gazetted  10th  May,  ISOS.] 

CLERK  OF  THE  COUNTY  COURT. 

NATHANIEL  T.  FINCH,  Esquire,  to  be  Clerk  of  the  County  Coort  fer 
the  County  of  WeUand.--{Uaaetled  lOtli  May,  ISM.] 

REGISTRAR  OF  SURROGATE  COURT. 

DEXTER  D>EYERADO,  Esquire,  to  be  Registrar  of  the  Borrogate  Court  lor 
the  County  of 'WeUaiid.— {Gazetted  10th  May,  18G6.] 

CORONERS. 

horatro  willson,  robert  young,  john  rannib,  john 
moore,  henry  rolls,  m.d.,  zenas  fell,  henry  kalar, 
William  a.  bald,  gavin  Robertson,  wilLiaai  mellanby, 

PETER  gibbon,  JOHN  CRONYN,  M.D.,  ALEXANDER  B.  CHAPMAN, 
and  JOHN  GRANT,  Esquires,  to  be  Coroners  of  the  County  of  Welland.^ 
[Gazetted  17th  May,  1866.] 

ASSOCIATE  CORONERS. 

PETER  H.  CLARK.  Esquire,  M.D.,  to  be  an  Associate  Coroner  for  the 
United  Counties  of  Peterborough  and  Vit;toria.~[Ga2etted  17di  May,  1806.] 

ROBERT  DOUGLAS.  Esquire,  M.D.,  to  be  an  Associate  Coroner  for  the 
County  of  Haldimand.— [Gazetted  17th  May,  18M.] 

THOMAS  EATON,  WILLIAM  SMITH,  and  ROBERT  MoGEE,  Esquirea, 
to  be  Associate  Coroners  for  the  United  Counties  of  Leeds  &.  Grenville.— [Oa« 
zetted  17th  May,  1866.] 

JAMES  RICHARDSON  BRYANT,  JOSEPH  DAVIDSON,  GEORGE 
SEXTON,  PATRICK  DALEY,  JAMES  SPROUL,  JOHN  McNALLY, 
junior,  TAOMAS  MERRILL,  JEHiEL  CLARKE,  JOHN  COWDY,  and 
JAMES  HARDING,  Esquires,  to  be  Associate  Coroners  for  the  United  Cooutiea 
of  Fronteiiac,  Lennox  and  Addington. — [Gazetted  23rd  May,  1866.] 

ABRAHAM  VAN  VLECK  PRUYN,  M.D.,  SAMUEL  SHELLY  WAL^ 
BRIDGE,  RICHARD  MORDEN,  and  LEWIS  HUGDEN,  Esquires,  to  be 

Associate  CuroUers  for  the  County  of  Prince  Edward. — [Gazetted  23rd  Mar, 
1866.] 

HORACE  GROSS,  JOHN  B.  YOUNG.  PETER  MACPHERSON,  WIL. 
LIAM  JAMES  McANLEY,  JAMES  C.  HOWELI^  JOHN  CIVITER, 
WILUAM  EASTON,  NELSON  INGERSOLL,  THOMAS  D.  BOUCHERT 
and  SIMON  DAVIDSON,  Esauires,  to  be  Associate  Coroners  for  the  United 
Counties  of  Northumberland  ana  Durham.— [Gazetted  31st  May,  1866.] 

GEORGE  S.  HEROD,  Esquire,  to  be  an  Associate  Coroner  for  the  County 
of  Wellington'— [Gazetted  7lh  Jtuie.  1866.] 

NOTARIES  PUBUC. 

WILLIAM  WILLIAMS,  of  Hampton,  Township  of  Darlington,  Gentleman, 
to  be  a  Notary  Public  in  U.  C— [Gazetted  17th  May,  1856.] 

ALLEN  A.  DOUG  ALL,  of  Belleville,  Esquire,  Bamster-at-Law,  to  ba  a 
Notary  Public  in  U.  C,— [Gazetted  23rd  May,  1866.] 

ARTHUR  MaCDONALD.  ot  Cobourg,  Gentleman,  to  be  a  Notary  Public  In 
U.  C— [Gazetted  31st  May,  1866.] 

JOHN  BREAKENBIDGE  GLASFORD,  of  Toronto,  Esquire,  Attomey.»t* 
Law,  to  be  a  Notary  PabUo  in  U.  C— [Gazetted  Tth  Jime,  1806.] 
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DIVISION    OOURTS. 


OFnCEBS  AVD  SUITORS. 


CvsRXB — Answers  to  queries  by. 

Judgment  Summons — Defendant  resident  in  another 

County. 

We  have  been  kindly  favored  with  the  following 

Eper  on  the  important  questions  submitted  in  our 
»t  month's  issue.  The  writer  has  handled  the 
subject  with  much  ability,  and  as  we  entirely  agree 
in  the  conclusions  arrived  at,  and  finding  our  own 
ideas  more  briefly  and  better  put  than  in  an  article 
we  had  ourselves  prepared,  we  prefer  inserting  the 
foUowing  in  liett  of  otir  own  :— 

I  consider  the  Division  Court  to  be  a  tribunal  of 
a  purely  local  and  limited  jurisdiction,  and  that  its 
judgments,  orders  or  decrees,  can  only  be  enforced 
in  the  way  pointed  out  by  the  Act  of  1860,  or  the 
amendment  Acts  of  1853  or  1855;  the  91st  sec.  of 
the  Act  of  1850,  authorizing  the  summoning  and 
examination  of  debtors  against  whom  orders  or 
judgments  have  been  obtained  as  to  their  means  of 
satisfying  the  same,  &c.,  does  not  confine  the  pro- 
ceeding to  judgments  of  the  Division  Court  in 
which  the  judgment  or  order  has  been  given  or 
made,  but  extends  it  to  "a»y  unsatisfied  judgment 
or  order  in  aky  Division  Conrt^'^  and  authorizes  the 
summons  to  issue  from  any  Division  Court  within 
the  limits  of  which  the  defendant,  in  the  suit,  shSll 
then  dwell  or  carry  on  his  business.  Then  by  the 
Act  of  1853,  sec.  S, — that  and  the  former  Acts  are 
to  be  read  and  construed  as  one  Act,  &c. 

The  30th  see.  provides,  ''  that  the  summoDs  under 
the  91st  sec.  of  the  Act  of  1850  may  be  issued  from  the 
Pivision  Court  wherein  the  judgment  was  obtained^  as 
well  as  from  the  Division  Court  within  the  limits  of 
which  the  defendant  shall  dwell  or  carry  on  his  busi* 
ness ;  and  thereupon  such  further  proceedi?igs  may  be 
had  thereon  as  ifsitch  summons  ?uui  issued  in  the  manner 
pointed  out  by  sudi  section  J*^ 

Now,  what  are  those  "  further  proceedings"  ?  and  how 
and  where  are  they  to  be  taken  ?  Was  it  contemplated 
that  the  Judge  who  should  hear  and  determine  such  sum- 
inons  had  any  jurisdiction  over  a  person  out  of  his  Coun- 
ty t  I  think  that  previously  to  the  passing  of  the  Act 
of  1859,  there  existed  no  power  in  the  Division  Courts 
of  summoning  a  p:irty  for  any  purpose  out  of  another 
Coanty  into  the  County  of  which  the  Court  formed  a 
Division  Court ;  and  that  a  Judgment  Summons  conld 
only  be  resorted  to  as  a  remedy,  after  the  defendant  had 
left  the  County  in  which  judgment  was  obtained,  by 
summoning  him  to  the  Court  of  the  Division  in  which 
he  might  dwell  or  carry  on  his  business ;  that  the  '<  fur- 
ther proceedings"  authorized  the  Judge,who  might  hear 
the  summons,  (if  he  should  think  fit)  to  order  that  the 
defendant  should  be  committed  to  tlie  common  gaol  of 
the  County  in  which  thd  party  summoned  should  be 
resident,  (see  sec.  92  of  D,C.A.1S50)  ;^Hind  that  under 
19 


the  95th  sec.  of  D.C.  A.,  1850,  when  an  order  of  com- 
mitment is  made,  the  Clerk  was  to  issue  under  the  seal 
of  the  Court  a  Warrant,  directed  to  the  Bailiff  of  any 
Division  Court  within  the  County;  who,  by  that  In- 
strument was  empowered  to  take  the  body  of  the  person, 
(within  the  County  of  course)  ani  the  gaoler  of  the 
County  was  bound  to  receive  aud  keep  him,  Arc,  until 
discharged,  &c.  Then  the  97th  clause,  I  think,  relates 
to  and  provides  for  a  case  where,  after  summons  issued 
and  served,  and  perhaps  order  for  commitment  made, 
the  defendant  leaves  the  County,  (although  the  specific 
words  arc  "  sJuUl  be  out  of  the  County ^^ — it  cannot  surer 
ly  be  inferred  that  those  words  mean  at  the  time  of 
summons  being  issued  and  served)  then  that  the  Bailiff 
of  the  Court  might  either  execute  the  warrant  himself 
in  any  County  or  place  where  such  party  might  be,  or 
send  the  same  to  the  Clerk  of  any  other  Division  Court 
within  the  jurisdiction  of  which  such  party  shall  then 
be.  Sec. ;  and  when  such  order  of  commitment  should 
have  been  made,  and  the  person  apprehended,  he  was 
forthwith  to  be  conveyed,  in  custody  of  the  Bailifi  or 
officer  apprehending  him,  to  the  gaol  of  the  County  in 
uMch  he  was  appreJiendedy  and  kept  therein  for  the  time 
mentioned  in  the  warranty  &c.,  unless,  &c.  So  that  the 
conclusions  I  have  come  t^  respecting  the  Acts  of  1850 
and  1853,  are  that  a  Judgment  Summons  could  not 
issue  from  one  County  to  another  after  the  debtor  had 
left  th^  County  in  which  judgment  was  rendered — that 
he  might  be  sumoAoned  from  any  part  of  the  same 
County  to  the  Court  in  which  it  was  so  rendered ;  and 
that  if  he  removed  to  another  County  after  being  sum- 
moned, and  the  Bailiff  authorized  to  commit  him,  that 
Bailiff  might  follow  him  for  that  purpose,  or  authorize 
the  Bailiff  of  that  County  to  act  upon  the  warrant;  in 
either  of  which  cases  the  defendant  should  be  commit* 
ted  to  the  gaol  of  the  Coanty  in  which  he  was  appre- 
hended. 

Now,  the  question  arises,  how  is  all  this  affected  by 
the  statute  of  1855  ?  I  think  not  in  anywise.  I  think 
that  that  statute  merely  extends  the  jurisdiction  of  the 
Division  Courts  so  as  to  enable  them  to  try  causes  and 
pronounce  judgments  therein  within  their  former  juris- 
diction <'  in  amount^'*  when  the  defjuadant  does  not 
reside  in  the  Division  or  County  where  the  cause  of 
action  arose  and  that  the  service  of  summons  refers 
exclusively,  in  so  far  as  that  Act  is  concerned,  to  the 
original  commencement  of  such  suits,  and  not  to  any 
subsequent  proceedings  thereupon ;  and  that  under  the 
3rd  sec.  of  the  last  named  statute  the  plaintiff,  having 
an  unsatisfied  judgment,  should  apply  for  a  transcript  of 
the  judgment,  and  take  or  send  it  to  the  Clerk  of  any 
other  Division  Court,  whose  duty  it  is  upon  its  receipt  to 
enter  it  in  a  Book,  &c. ;  whereupon  "  tdl  other  proceed- 
ings shall  and  nuiy  be  had  and  taken  for  the  enforcing 
and  collecting  such  Judgment  in  such  Division  Court  by 
the  officers  thereof  that  can  be  had  or  taken  under  the 
U.  C.  D,  C.  Acts,  upon  Judgment  recovered  in  any  Divi" 
sum  Court  for  the  like  purpose?^ 

D.  J.  H. 


\ 


N.B. — ^The  misprint  of  18  Vic.  cap.  130  instead  of  cap* 
125,  in  our  last  number,  the  reader  will  please  correct* 
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Bailiffs — Answers  to  queries  by. 

The  Judge  has  adjourned  a  ease,  and  ordered  an  amended 
account  to  be  serred  on  defendant :  am  I,  as  Bailiif>  entitled  to 
cHarge  for  the  service  and  mileage  ? — J.  C. 

Certainly,  if  served  by  you ;  it  is  a  proceeding  in 
the  cause  within  the  meaning  of  the  Act  for  which 
a  Bailiff  is  entitled  to  the  Fees. 

May  I  request  to  be  informed  before  whom  the  aflidayit  of 
Justification  mentioned  in  the  Schedule  of  Bailiffs'  Fees  is  to 
sworn,  or  can  the  Bailiff  himself  take  the  oath  ?  He  is  author- 
ized to  swear  appraisers. 

Before  any  County  Judge,  Divison  Court  Clerk, 
or  Commissioner  for  taking  affidavits,  as  provided 
for  in  sec.  SS  of  the  D.  C.  Extension  Act.  The 
Bailiff  has  no  authority  to  administer  any  Oath  but 
that  tu  appraisers. 

SUITORS. 

When  the  Judge  has  ascertained  what  are  really 
the  points  in  dispute,  he  will  call  on  the  parties  for 
their  proofs.  The  plaintiff  commonly  begins  and 
when  required  by  the  Judge  to  prove  his  demand, 
he  should  state  the  name  of  his  witness,  who  will 
be  called  by  the  Bailiff  of  the  Court.  When  the 
witness  appears  and  is  sworn,  the  plaintiff  should 
question  him,  so  as  to  draw  out  the  facts  within 
the  witness'  knowledge ;  or,  if  he  feels  himself 
incompent  to  do  so,  should  state  to  the  Judge  what 
he  expects  to  prove  by  the  witness,  who  will  then 
be  examined  by  the  Judge.  After  the  plaintiff  has 
concluded  his  examination,  the  defendant  has  the 
right  to  cross-question  the  witness,  and  when  he 
has  done,  the  plaintiff  may  put  any  further  question 
thait  may  be  nebessary  to  explain  properly  any 
thing  stated  in  cross-examination:  and  thus  the 
plaintiff  goes  through  with  the  examination  of  all 
the  witnesses. 

After  the  plaintiff  has  concluded  his  case,  the 
defendant  in  like  manner  calls  his  witnesses,  and 
the  plaintiff  has  the  right  to  cross-question  them. 
The  parties  should  not  interrupt  each  other  in  the 
examination  of  witnesses,  as  it  will  never  serve 
any  good  purpose  to  do  so,  but  on  the  contrary 
produces  much  confusion,  as  well  as  needles  irri- 
tation. 

When  the  evidence  on  both  sides  is  closed,  the 
Judge  gives  judgment,  stating,  if  it  seem  neces- 
sary, his  reasons ;  to  which,  it  seems  almost  unne- 
cessary to  add,  the  parties  should  listen  with 
respectful  attention. 

It  would  be  out  of  place  here  to  discuss  the  ques- 
tion of  evidence  generally.  But  two  general  rules 
may  be  stated  which  guide  all  Courts  in  the  inves- 
tigation of  disputed  facts. 

1st.  No  evidence  will  be  admitted  but  such  as 
is  relevant  to  the  questions  in  dispute. 

2nd.  The  best  evidence  which  the  case  admits 
ought  to  be  advanced,  if  it  can  be  had — and  if  it 


cannot,  then  the  next  best ;  but  the  foundation  for 
next  best  (secondary)  evidence  must  be  first  laid  by 
showing  that  the  best  evidence  cannot  be  procared. 
In  our  next  some  points  of  evidence  in  cases  of 
ordinary  occurrence  will  be  explained,  in  connec- 
tion with  the  above  guiding  rules* 


ON  THE  DUTIES  OF  MAGISTRATES. 


SfSTCHKS  BY  A  J.  P. 

iCmUiwaed  frwn  fogt  104.) 


THB   HKARINO. 

We  now  come  to  ocMisid^  the  proceedings  wbea 
both  parties  appear  before  the  Magistrates,  and 
before  entering  upon  hearing  on  the  merits^  it  seems 
in  place  to  notice  the  subjects :  first, — of  private 
adjustment ;  second, — of  preliminary  objections. 

Of  Compromises  bg  the  Parties 

In  cases  of  personal  injuries,  trespasses,  disputes 
between  master  and  servant,  and  in  all  such  like 
cases,  where  the  mischief  is  confined  to  the  com^ 
plainant,  and  does  not  involve  the  interests  of  the 
public  or  compromise  the  public  peace,  it  is  com- 
petent for  the  parties  in  any  stage  (before  judgment) 
of  a  proceeding  for.summaiy  conviction,  to  com- 
promise with  the  sanction  of  the  Magistrates  before 
^om  the  matter  of  complaint  is  to  be  heard ;  but 
vniere  the  offence  is  of  a  public  nature,  or  felonious 
in  character,  it  is  not  legally  the  subject  of  a  com- 
promise. [1]  ,  If,  .therefore,  when  a  case  is  called 
on,  the  parties  express  a  desire  to  settle  the  case 
amongst  themsielves,  and  the  Justices  have  the  facta 
before  them,  showing  the  nature  of  the  cjiai^ge^ 
it  will,  Vi'A  a  general  rule,  be  proper  for  them  to  lena 
their  sanction  to  an  adjustment — should  the  case 
be  one  in  which  a  compromise  may  be  lawfully 
made.  But  where  the  facts  are  imperfectly  known 
to  the  Magistrates,  it  will  be  proper  to  enter  on  the 
hearing  so  far  as  may  be  necessary  to  obtain  evi- 
dence on  which  to  form  a  judgment — ^whether  the 
case  is  one  that  may  be  les^ally  compromised,  and 
compromise  should  be  permitted,  or  whether  the 
public  interests  require  that  the  case  should  be  pro- 
ceeded with.  If  the  case  be  one  that  may  be  legally 
compromised,  the  discretionary  power  to  compel 
the  case  to  be  proceeded  with  would  not  appear  to 
extend  beyond  injuries  to  the  person,  or  offences 
accompanied  with  force  of  an  indictable  character. 
In  matters  of  trespass,  disputes  between  master 
and  servant,  and  like  cases,  which  partake  more  oi 
civil  injuries  than  criminal  offences,  it  would  seem 
that  the  parties  could  enter  into  a  compromise  of 
their  own  accord,  and  so  supersede  the  necessity 
for  a  judicial  investigation.    In  this  last  class  of 

[1]  Kier  t.  Leeman,  6  Q.B.,  806;  •  Q.B.,  ttT 
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XBases,  at  all  events,  it  would  not  be  proper  for  the 
Magistrates  to  place  the  slightest  impediment  in 
the  way  of  a  oompxomise,  and  in  all  proper  cases 
it  is  obviously  desirable  for  Magistrates,  not  only 
to  sanction,  but  to  recommend  litigating  parties  to 
arrrange  their  differences  amicably. 

Amongst  the  various  wavs,  says  a  moral  writer, 
in  which  a  Magistrate's  office  ^  enables  him  to  pro- 
mote the  happiness  of  mankind,  he  is  employed  in 
a  manner  not  only  the  most  satisfactory  to  himself, 
but  perhaps  the  most  useful  to  others ; — ^when  he 
acts  as  a  peace-maker — ^when  he  removes  secret 
animorities — ^puts  an  end  to  open  quarrels,  and 
pwvents  embryo  lawsuits,"  &c. 

In  England,  says  Mr.  Stone  in  his  work  on  the 
Petty  Sessions,  page  88,  Magistrates  frequently 
tecommend  parties  to  settle  out  of  Court;  ^^and 
accompany  such  recommendation  with  an  ap- 
propriate persuasive  to  reconciliation,  by  urging 
the  propriety  of  acting  upon  the  charitable  motto — 
^  forgive  and  foiget' "  Such  a  course  is  more  par 
ticularly  to  be  recommended,  when  from  the  youth- 
ful age  of  the  defendant,  from  their  personal 
knowledge  of  the  parties,  or  from  other  circum- 
cumstances,  the  Magistrates  are  convinced  that  the 
ends  of  justice  would  be  better  satisfied,  and  the 
peace  and  harmonv  of  the  neighbourhood  more 
effectually  preserved,  by  an  amicable  adjustment 
of  the  complaint,  tham  by  a  judicial  xlecision  and 
pTobable  consignment  of  one  or  o^er  of  the  parties 
to  the  moral  contamination  of  a  gaol.  It  is  the  use 
of  this  peculiar  office  of  peace-making  by  Justices 
of  the  Peace,  in  regard  to  petty  quarrels  and  minor 
offences,  recognized  and  i;^held  as  it  is  by  the 
Legislature  and  sanctioned  by  the  voice  of  the 
iconntry,  which  so  honourably  distinguishes  the 
Mgh-miaded  and  impartial  country  Magistrate." 

What  is  here  said  is  not  by  any  means  meant  as 
givifig  the  slightest  encouragement  to  the  com- 
pounding of  prosecution,  when  either  the  law  of  the 
land  or  the  public  good  requires  that  the  offence 
should  be  openly  punished. 

In  giving  effect  to  a  compromise.  Magistrates 
may  allow  the  case  to  be  withdrawn,  or  on  being 
satisfied  that  such  compensation  as  they  may  have 
suggested  or  the  parties  have  settled  amon|;  them- 
selves, has  been  made  by  the  aggressor  to^e  party 
injured,  the  Magistrates  will  inflict  a  nominal 
penatoy^. 

Biq9S  previous  to  taking  Evidence  and  preliminary 

(Xffections. 

The  16  Vic,  cap.  17,  sec.  18,  states  that  if  both 
parties  appear,  either  personally  or  by  their  respec- 
tive counsel  or  attomies,  before  the  Justices  who 
are  to  hear  and  determine  such  complaint  or  iiifor- 
mation,  then  the  said  Justices  shall  proceed  to  hear 
and  determine  the  same.    This  does  not  appear  to 


conflict  with  the  general  power  of  Magistrates  to 
compel  the  attendance  of  a  defendant  before  them : 
and,  should  they  think  that  the  ends  of  justice 
require  his  presence,  they  may  ibsue  their  warrant 
to  enforce  it.  There  are  few  cases,  however,  in 
which  an  appearance  for  the  party  by  counsel  or 
attorney  will  not  answer  the  ends  of  the  enquiry. 
When  the  parties  then  are  present,  and  ready  to 
proceed  with  the  hearing,  the  presiding  Magistrate 
should  open  the  proceedrngsHby  causing  to  be  read, 
or  reading  himself,  the  complaint  or  information 
against  the  defendant.  The  13th  section  of  the 
l^st  mentioned  Act  only  renders  it  necessary  to 
state  the  substance  of  the  information  or  complaint 
to  the  defendant;  but  it  recommended  that  the 
same  should  be  read  at  length  in  all  cases,  and 
where  the  defendant  is  not  assisted  by  counsel  or 
attorney,  that  after  reading  the  information  or 
complaint,  the  substance  and  nature  of  the  charge 
should  be  stated  and  explained  to  the  defendant^— 
but  whera  a  defendant  has  legal  assistance,  this 
particularity  would  of  course  be  needless. 

When  read,  it  is  competent  to  the  defendant  to 
object  to  the  form  the  information  or  complaint — 
that  is,  if  not  made  or  laid  under  the  provisions  of 
the  Act  16  Vic,  cap.  176, — or  to  the  process  issued 
thereon,  and  if  found  to  be  defective  or  inaccurate 
the  complaint  may  be  dismissed,  but  the  com- 
plainant may  commence  the  proceedings  anew. 
It  is  unnecessary  to  say  more  on  this  point,  as  now 
nearly  every  case  will  be  within  the  provisions  of 
the  Aet  just  referred  to,  which  expressly  provides, 
as  before  mentioned,  that  no  objection  shall  be 
taken  or  allowed  to  any  information,  complaint, 
summons  or  warrant,  for  any  alleged  defect  therein, 
in  substance  or  in  form,  or  for  any  variance ;  and 
that  where  the  defendant  has  been  misled  by  the 
same,  an  adjournment  may  be  made.  It  is  only, 
therefore,  in  cases  where  the  error  or  defect  ob- 
jected to  has  in  the  opinion  of  the  Justices  deceived 
or  misled  the  defendant,  that  objections  would  be 
of  any  avail,  and  then  only  for  the  purpose  of  an 
adjournment,  which  may  i>e  made  on  such  terms 
as  the  Justices  may  think  fit. 


MANUAL,   QN   THE  OFFICE   AND   DUTIES   OF 
BAILIFFS   IN   THE  DIVISION  COURTS. 


(JPor  the  Law  Jottmal,--Br  V.) 

CONTINUED  FROM  PAGE  106. 


SBBVICKS  or  SUMMONS  FROM  FORSIGN  COURTS. 

The  Court  to  which  an  officer  belongs  may  be 
called  the  "  Home  Court,"  other  Division  Courts 
« Foreign '»  Courts.  Every  Bailiff  is  bound  to 
serve  summonses  from  Foreign  Courts,  whether  of 
his  own  or  of  another  county,  if  handed  to  him  by 
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the  Clerk  of  the  Court  for  which  he  acts ;  this  is 
provided  for  by  the  29th  section  of  the  D.  C.  Ex- 
t3nsicn  Act  of  1853  and  section  1st  of  the  D.  C.  of 
1865.  This  last  requires  the  Bailiff  of  any  Divi- 
sion Court  in  Upper  Canada,  to  serve  summonses 
of  any  Division  Court  that  shall  be  delivered  to 
him  for  service,  although  issued  from  a  Court  of 
which  he  is  not  Bailiff;  but  he  is  not  required  to 
travel  beyond  the  limits  of  his  own  county  to  make 
a  service,  and  should  he  choose  to  do  so,  he  can 
only  charge  mileage  from  the  Clerk's  office  where 
he  receives  swjh  summons  to  the  county-line.  We 
refer  to  what  has  been  already  said  as  to  the  mode 
of  service  :  The  time  for  service  of  Foreign  sum- 
monses is  prescribed  by  the  D,C.  Act  of  1855,  sec. 
J,  as  follows  :  Where  the  defendant  resides  in  a 
county  adjoining  the  one  in  which  the  action  is 
brought,  the  summons  must  be  served  fifteen  days; 
where. the  county  in  which  the  defendant  resides, 
and  that  in  which  the  actioz^  b^  brouglit,  do  not 
adjoin,  then  twenty  days  at  least  before  the  holding 
of  the  Court  at  which  the  cause  is  to  be  tried.  The 
Clerk  who  issues  the  summons,  usnally  endorses 
thereon  the  days  for  service,  as  "a  15  (or  20)  days* 
service"  which  will  of  course  be  a  sufficient  guide  for 
the  Bailiff.  The  first  duty  of  a  Bailiff  is  no  doubt  to 
attend  to  the  business  of  his  own  Court,  but  busi- 
ness from  Foreign  Courts  should,  in  its  order, 
receive  due  attention ;  a  neglect  of  duty  in  this  last 
particular  will  be  as  much  a  breach  of  the  Bailiff's 
security  covenant  ^s  if  the  proceeding  was  in  the 
Home  Court. 

Return  of  Summons. — According  to  the  11th  rule 
of  Practice,  a  return  must  be  made  by  the  Bailiff 
to  the  Clerk  of  all  summonses  from  the  Home 
Court,  four  days  before  the  Court  day  at  which 
they  are  returnable ;  that  is  to  say,  if  a  Court  sit 
on  the  5th  of  a  month,  the  summonses  must  be  de- 
livered  to  the  Clerk  at  his  office,  at  latest  on  the 
first  day  of  the  month,  but  Bailiffs  should  notdielay 
giving  in  their  returns  till  the  latest  moment ;  as 
services  are  from  time  to  time  made,  the  return  of 
them  should  be  given  in  upon  the  first  occasion 
after  service  when  the  Bailiff  is  at  the  Clark's 
office — kjtherwise  where  the  causes  are  numerous, 
the  Clerk  will  be  greatly  inconvenienced  in  prepar- 
ing the  papers  for  the  Court,  The  returns  must  state 
the  mode  of.  service— ^this  is  sufficiently  accom- 


plished when  the  blanks  in  the  affidavits  of  service 
are  properly  filled  in ;  and  a  speciid  return  may 
probably  be  dispensed  with,  but  it  certainly  would 
be  more  convenient,  as  well  as  more  regular,  if  a 
Bailiff  handed  in  a  list  of  all  the  summonses  i»- 
ceived,  with  the  date  and  manner  of  service— and 
this  list  the  Bailiff  could  afterwards  have  by  him  to 
refer  to  in  Court  if  any  service  was  questioned.  U" 
a  summons  has  not  been  served,  the  reason  for  non- 
service  must  be  stated  in  wiiting  on  back  thereof^ 
and  be  signed  by  the  Bailiff :  the  reason  may  be 
stated  in  brief,  as  ^^  not  delivered ;  defendant  rer 
moved  from  this  county,"  (or  ^^  defendant  absent 
from  home,"  as  the  case  may  be.) 

Return  of  Foreign  Summonses  should  be  made 
immediately  after  service  is  effected,  to  allow  ample 
time  for  transmission  to  the  Clerk  of  tbeCourt  from 
which  issued.  The  principle  of  the  Slst  Rule  of 
Practice  is  clearly  applicable  to  all  summonses  of 
a  Foreign  Court  sent  for  service ;  and  that  Rule  pro- 
vides, that  the  Bailiff  shall  serve  the  summons,  and 
forthwith  make  a  return  thereof  to  the  Clerk  of  bis 
Court,  in  the  manner  required  by  the  1 1th  Rule ; 
that  is,  the  return  shall  show  the  mode  of  service-^ 
or,  if  not  served,  the  reason.  Great  particularity 
must  be  observed  in  the  affidavit  qf  service  of  such 
summons,  for  errors  could  not  be  corrected  in  Court, 
as  might  be  done  in  services  for  the  Home  Court 

Forfeiture  of  fees  for  non-return^^-^Wiyh  respeat 
to  retum  of  summonses,  and  indeed  all  other  pro- 
cess, punctuality  is  impoitant  to  the  officer,  for  the 
Bailiff  forfeits  his  fees  (D.C.  Act,  sec.  14)  unless  he 
makes  retum  within  the  time  required  by  law; 
and  Clerks  are  bound  to  enforce  such  forfeiture,  for 
the  fees  forfeited  belong  to  the  fee  fund. 

Service  of  Subpcmas. — The  Bailiff  must  also  serve 
summonses  requiring  the  attendance  of  witnesses, 
subpcenas  as  they  are  called ;  the  mode  of  service 
is  prescribed  in  the  48th  sec.  of  the  D,C.  Act,  viz. : 
a  copy  of  the  subpoena,  must  be  served  either  per- 
sonally or  at  the  witnesses  usual  place  of  abode^ 
We  refer  to  what  has  been  before  set  down  as  to 
the  meaning  of  the. term  "place  of  abode";  the 
copy  of  subpoena  should  be  left  with  some  grown 
person^  an  inmate  of  the  defendant's  place  of  abode. 
No  time  is  fixed  either  by  the  Statutes  or  Rules 
within  which  the  service  of  subpoenas  is  to  be, made,; 
therefore/  the  principles  of  practice  in  the  Sqper 
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rior  Courts  are  to  be  followed,  and  if  a  witness  be 
served  a  reasonable  time  before  tlie  actual  hearing 
it  is  sufficient ;  but  the  Bailiff's  duty  on  service  of 
subpoena  is  simply  to  use  due  diligence  in  effecting 
service  as  early  as  possible.  The  subpoena  should 
be  accompanied  with  payment  or  tender  of  the  wit- 
nesses' expenses  according  to  the  Tables  which 
will  appear  in  the  Appendix,  and  when  the  Bailifi' 
is  famished  with  the  money  to  tender  the  witness, 
the.  amount  tendered,  as  well  as  the  day  when  ser- 
vice  made,  should  be  noted* 

Subpoenas  to  witnesses  may  be  served  by  any 
one  who  can  read  and  write,  but  the  fees  for  service 
do  not  attach,  unless  subpoenas  are  served  by  the 
Bailiffs,  or  those  acting  under  their  authority. 


U.  C.   REPORTS. 


QCir^HAL   AND   MUNICIPAL  LAW. 


Ckoft  V.  Th£  Town  Council  of  PsTsaBOftouoH. 

(Trinity  Term,  19  Vic.) 

Municipal  eayoration — yotite  of  aetion. 

Tlue  defcQ^uita,  m  ft  muuicipftl  corporation  derivinfr  their  power  nmler  the 
statute  13  Vic  cap^  8l«  having  by  resolution  autiiorizcd  the  rai.-siii^  oiid 
levelling  of  a  street  within  their  junsdictioii,  which,  when  done,  injuriously 
ftSecteothe  plaintiff's  property. 

ifdUjthat  a  by-law  should  have  been  passed  to  sanction  the  act  complained  of. 

Heid.  also,  that  if  the  defcndaals  were  within  the  statute  14  &  15  Vic,  cap.  M, 
•nd  had  pleaded  the  general  issue  *'per  statute."  they  would  have  been  enti- 
tled to  notice  of  action.    MaLeaii,  /.,  dmeiUiaUe, 

[6  C.  P.  R.,  141.] 

Writ  issaed  17th  March,  1854;  declaration,  17th  March, 
1855,  amended. 

First  count  recites  that  plaintiff  was  possessed  of  a  house, 
shop,  and  tenement,  abutting  on  Hunter-street,  in  the  town  of 
Peterboro',  in  which  said  house  he  with  his  family  resided, 
and  earned  en  the  business  of  a  saloon  and  eating-house ;  jet 
jdefendanta,  well  knowing,  and  contriving  to  injure  him,  &c., 
on,  &c.,  and  on  divers  days,  &c.,  wrongfidly  and  injuriously 
raised  the  said  street,  upon  which  the  said  tenement  of  the 
plaiutifi*  abutted  as  aforesaid,  and  the  side-walk  upon  which 
the  tenement  next  adjoining  the  said  tenement  of  the  plaintiff 
abutted,  several  feet,  to  wit,  six  feet  higher  than  the  same  had 
theretofore  been  or  ought  to  have  been,  or  to  be,  and  had  thence 
hitherto  continued  the  said  street  and  side-walk  so  wrongfully 
^nd  injuripusly  raised  as  aforesaid,  by  means  whereof,  at 
divers  times  and  seasons  of  the  vear,  to  wit,  in  the  spring, 
iuituma  and  winter,  and  during  ana  after  rain  and  thaw,  the 
said  house,  shop  and  tenement  of  the  plaintifi  hath  been,  and 
becomes  overflowed  with  water,  whicn  ran  and  flowed,  and 
niius  and  flows  from  the  said  street  and  side-walk ;  and  by 
reason  of  the  s^me  having  been  so  wrongfully  and  injuriously 
^sed  a3  aforesaid,  into,  t^ugh  and  upon  the  said  house,  shop 
And  tonement  of  die  plaintiff,  and  remained,  and  remains  in 
and  about  and  under  the  same,  and  became  and  becomes 
fltagi^ant,  offensive  and  injurious,  whereby,  &c. ;  laying  special 
damagO;  loss  of  customers,  &c.,  sickness  of  family,  &c. 

Second  count  slates  that  plaintiff  before  and  at,  &c.,  was 
liofisdssed  of  anoUier  messuage,  house  and  tenement,  abutting 
on  Hunte?-«liee^  in  tlie  said  town  of  FeterboKo'y  ia  which  said 
iMi^jltlaatiffaipdhif.fiH^UyiwdW  and  reaide^  and.in.whioh 


shop  plaintiff  oarried  on  his  business  of  a  saloon  and  eating'* 
house,  &c. 

That  before  and  at,  &c.,  defendants  were  engaged  in  misinff 
the  said  street  (called  Hunter-street)  opposite  pluntiff 'a  said 
house  and  ^op,  to  wit,  six  feet  higher  than  befim ;  and  tbero* 
upon  it  became  and  was  the  dutv  of  defendants,  in  so  raising 
the  said  street,  to  make  and  place  a  sufficient  and  pn^ier 
drain  or  culvert,  or  to  adopt  some  other  sufficient  means  to 
carry  off  and  awav  from  plaintiff's  said  house  and  shop  the 
water  which  would  otherwi^  flow  from  the  said  street,  when 
so  raised,  into  the  said  house  and  shop,  so  that  the  same  might 
not  be  damaged,  or  plaintiff  injured  thereby ;  and  that  ahhough 
defendants  did  raise  the  saia  street  opposite  to  the  plaintaff's 
said  house  and  shop,  several,  to  wit^  six  feet  higher  than  be- 
fore, yet  defendants,  not  regarding  their  duty  in  that  behalf,  but 
contriving  and  intending,  &c.,  to  injure  the  plaintiff,  &o.,  did 
not  make  or  place  any  drain  or  culvert,  or  adopt  any  other  suf- 
ficient means  to  carry  the  said  water  off  and  away  from  the 
said  house  and  shop  of  plaintifl,  according  to  their  duty,  and 
have  60  kept  and  continued  the  same,  &c.,  thence  himerto  j 
by  means  whereof/^  divers  seasons,  &c.,  to  wit,  in  the  spring, 
autumn,  and  winter,  and  during  and  after  rain  ^nd  thaw,  the 
said  house  and  shop  of  plaintdT  have  been  overflowed  with 
water,  which  flowed  from  the  said  street,  so  raised  as  aforesaid, 
and  for  want  of  such  drain  or  culvert,  or  other  sufficient  means. 
&c.,  to  carry  off  and  away  the  said  waters  from  saidjiouse  ana 
shop,  and  which  water  remained  and  remains  in  and  about  and 
unoer  the  same,  and  becomes  stagnant,  offensive  and  injurious^ 
and  the  plaintiff  thereby  deprived  of  the  use  and  emoyment 
thereof,  and  hath  lost  great  gains,  &c«,  and  himself  and  uunily 
rendered  sick,  &c. 

Pleas  to  flrst  count. — ^First  Not  guilty  of  the  said  supposed 
grievances,  &c. 

Second.  Not  guilty  of  raising  the  said  street 

Third.  Not  guilty  of  raising  the  said  side-walk. 

Fourth.  Plaintiff'  not  possessed. 

Fifth.  As  to  so  much  of  the  declaration  as  relates  tb  raising 
the  said  street,  &c.,  that  defendants  were  incorporated  under 
the  Upper  Canada  Municipal  Corporations  Act,  with  the  cor- 
porate powers  and  authorities  conferred  upon  defendants  by 
the  saiu  acts,  and  that  they  were  thereby  (amongst  other  things) 
authorised  and  empowered  to  level,  pitch,  raise,  lower  and 
improve  any  existing  street  or  highway  within  the  jurisdiction 
of  defendants.  And  that  the  said  street  was  and  is  within  the 
town  of  Peterboro',  and  within  their  jurisdiction,  and  became, 
and  was  before,  and  at  the  said  time  when,  &c.,  in  some  parts 
thereof,  and  near  and  in  front  of  the  said  house  and  tenement 
of  the  plaintiff,  where  the  same  abutted  thereon,  as  in  the  dec- 
laration alleged,  uneven,  hollow  and  lower  than,  and  beneath 
what  the  surface  or  level  of  the  said  parts  of  the  said  street 
ought  to  be,  and  lower  and  beneath  what  the  surface  or  grade 
of  the  said  paits  of  the  said  street  was  determined  to  be  by 
the  said  defendants.  And  that  defendants,  being  such  body 
corporate  as  aforesaid,  and  the  said  street  so  being  within  their 
jurisdiction  as  aforesaid,  and  so  becoming  and  wing  in  some 
parts  thereof,  and  near  and  in  front  of  the  said  house  and  tene- 
ment of  plaintiff  abutting  thereon,  uneven,  hdlow,  and  lower, 
and  beneath  what  the  suiface  or  level  of  ihe  said  part  of  the 
said  street  ought  to  be,  and  lower  and  beneath  what  the  said 
surface  or  grade  of  the  said  part  of  the  said  street  was  deter- 
mined to  TO  by  the  said  defendants  as  aforesaid,  it  became  axKl 
was  the  duty  of  the  said  defendants,  under  the  said  hereinbe- 
fore mentioned  acts,  to  level,  raise  and  improve  the  said  parts 
of  the  said  street,  and  to  msjEe  the  surface  thereof  nnifonn  and 
level  throughout,  or  as  near  so  as  might  be,  for  the  more  safe, 
commodious  and  convenient  passing  and  repassing,  and  th^ 
communicating  thereby  of  the  inhabitants  wimin  the  jurisdic- 
tion of  defenduits,  &c. ;  wherefore  defendants,  so  being  snch 
body  corporate,  in  order  to  improve  the  said  street,  and  make 
the  sumoe  thereof  uniform  and  level  thi^nighoiity  or  as  near  as 
might  be,  as  thereinafter  in  that  plea  mentionadi  did  after  thi 
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paseing  of  the  above  mentioned  acts,  and  at  the  said  time 
when,  &c.,  cause  to  be  raised,  and  raised  the  said  street  near 
and  in  front  of  the  said  house  and  tenement  of  the  plaintiff, 
where  it  abutted  upon  the  said  street,  as  in  the  said  declaration 
mentioned,  and  still  do  keep  raised  the  said  street  as  aforesaid, 
as  they  lawfully  might — ^they,  the  said  defendants,  then  doing 
as  little  damage  as  might  be  in  that  behalf,  and  no  further  or 
other  damage  or  injury  to  the  said  plaintiff  than  was  necessary, 
or  which  by  proper  diligence  and  care  might  be  avoided  in  tne 
execution  thereof,  for  the  purpose  aforesaid,  which  are  the 
same  supposed  grievances  in  the  introductory  part  of  the  said 
plea  menticHied :  verification. 

Replication — Similiter  to  Ist,  2nd,  3rd  and  4th  pleas.  To 
£th  plea,  that  defendants  at  the  said  time  when,  &c.,  of  their 
own  wrong,  and  without  the  cause  by  them  in  their  said  last 
plea  alle^d,  did  commit  the  grievances  in  the  introductory 
part  of  that  plea  alleged,  in  manner  and  form  as  the  plaintiff 
hath  above  thereof  complained  against  the  defendants :  to  the 
country  and  similiter. 

Plea  to  second  count — Not  guilty.    Similiter  and  issues. 

This  case  was  tried  before  Mr.  Justice  Bums,  when  it  ap- 
peared in  evidence  that  the  Municipality  of  Peterboro'  was 
petitioned  to  raise  the  level  of  Hunter-street,  but  not  expressly 
at  plaintifi  's  premises,  and  that  a  resolution  was  accordingly 
passed,  under  which  it  was  raised  three  or  four  feet,  and  paid 
n>r  by  defendants,  but  no  formal  by-law  was  passed  for  the 
purpose.  That  there  were  remonstrances  and  petitions  against 
raismg  the  street  from  other  inhabitants,  but  tney  were  disre- 
garded, and  no  drains  were  made  for  carrying  off  the  water — 
although  the  drains  and  channels  might  have  been  constmcted. 

The  work  was  done  in  1852,  and  the  side-walk  raised  in 
1853.  There  was  much  evidence  given  on  the  one  hand  to 
show  that  what  was  done  was  necessary,  beneficial  to,  and  an 
improvement  of  the  public  road ;  and  on  the  other,  that  it  was 
injurious,  and  caused  damage  to  the  property  of  the  plaintiff, 
and  of  which  he  was  poss^sed  as  a  tenant  for  years.  Also, 
evidence  to  show  that  the  side-walk  at  one  Ward's  was  raised 
by  him  as  his  own  act,  though  with  the  assent  of  defendants, 
and  a  dam  made,  which  caused  tHe  water  to  be  turned  towards 
the  plaintifi'more  than  naturally.  Also,  that  without  the  street 
being  raised  the  water  would  now  to  the  plaintiff's  premises, 
naturally  passing  round  the  corner  of  a  street  called  Water- 
street,  and  mnning  down  Hunter-street.  But  it  was  likewise 
in  evidence,  that  irrespective  of  what  Ward  had  done,  the 
effect  of  the  raising  the  street  was  to  throw  the  water  upon 
plaintiff's  premises  and  into  his  house  and  cellar  more  than 
would  naturally  flow  there,  and  that  the  flood-water  did  him 
material  damage,  especially  when  the  snow  melted,  or  in 
heavy  rains.  It  also  obstmcted  the  access  to  plaintiff's  house, 
whereby  he  lost  customers,  &c.  The  weight  of  evidence  was, 
that  the  work  was  an  improvement  to  the  street  as  a  public 
highway,  but  that  it  causea  more  water  to  flow  upon  the  plain- 
tiff's premises,  and  was  otherwise  injurious,  and  a  damage  to 
him. 

There  was,  however,  some  evidence  that  Hudson,  who  owned 
the  premises  occupied  by  plaintifl*,  was  in  possession  when  the 
street  was  raised  in  1852 :  but  it  was  not  clear.  At  that  time 
Hudson  was  a  member  ot  the  municipal  council,  and  in  favor 
of  raising  the  street.  At  the  close  of  the  case  leave  was  reserved 
to  the  defendants  to  move  a  nonsuit  on  any  legal  objections 
that  might  be  urged ;  also,  to  plaintiff  to  amend  the  deolaration 
if  necessary. 

It  was  then  left  to  the  jury  to  decide : 

1.  Whether  the  raising  of  Hunter-street  was  a  public  general 
benefit. 

2.  Whether  the  defendants  had  constmcted  proper  drains  to 
carry  off  the  water  from  the  plaintiff's  premises.  / 

3.  Whether  the  work  which  the  defendants  had  constmcted 
injured  the  plaintiff. 


4.  What  damages  the  plaintiff  should  recover  if  the  aetkm 
is  maintainable. 

The  jury  found  for  the  plaintiff,  and  answered  the  first  and 
third  in  ihe  lUffirmative — the  second  in  the  i\egative,  and  as- 
sMsed  damages  in  plaintiff's  flavor  at  £40. 

In  the  following  term  (Easter  Term,  1855)  Weller  obtained 
a  rule  on  the  defendants  to  show  cause  why  the  postea  should 
not  be  delivered  to  the  plaintiff.  A.  Crook$,  for  defendants, 
^owed  cause  durins^  the  same  term,  and  contended  that  the 
second  count,  which  had  been  added  since  the  last  trial,  was  not 
proved,  and  that  it  turned  on  the  first  connt,  under  which  the 
work  was  shown  to  be  a«public  improvement,  and  not  negli- 
gently executed :  that  the  fifth  plea  put  in  issue  merely  the 
right :  ^at  the  plaintiff  did  not  reply  tne  want  of  a  by-law,  but 
traversed  the  plea  by  the  replication  of  de  injuria;  and  that 
the  issues  rais^  did  not  require  proof  of  a  by-law  to  support 
the  plea.  He  referred  to  P.  S.  12  Vic,  cap.  81,  sees.  52,  60, 
192, 193.  As  to  the  diflerence  between  a  by-law  and  a  resolu- 
tion— Dunston  v.  Ilie  Imperial  Gas  Light  &  Coke  Company,  3 
B.  &  Ad.,  125 ;  The  Mayor  of  Lyme  I&gis  v.  Henley,  1  Scott, 
29,  S.  C,  1  Bing.  N.  S  ,  222 ;  Pamaby  v.  Lancaster  Canal  Co., 
11  A.  &  E.  223,  230. 

Weller,  in  reply,  referred  to  12  Vic,  c^.  81,  sees.  60  am^ 
195,  and  contenaed  that  the  defendants  denved  their  poweii 
under  the  statute,  and  that  the  authority  claimed  under  the  fifj^ 
plea  was  not  thereby  conferred,  the  only  power  being  to  ma|^e 
oy-laws  for  raising  streets,  and  not  to  raise  streets  at  discretion 
without  any  by-law.  Also,  that  neslicence  was  proved  and 
found,  and  that  vrith  reasonable  and  due  care  much  of  tne 
injury  caused  to  the  plaintiff  mi^ht  have  been  avoided.  A 
question  arose  with  the  court,  wnether  the  defendants  w«re 
entitled  to  notice  of  action,  and  the  action  outlawed ;  and  if  9Q, 
whether  such  ground  of  defence  could  be  taken  under  pleas  gf 
not  guilty  simply,  not  adding  <<  per  statute,"  which  had  been 
added  to  the  former  pleas  but  omitted  in  the  last 

Crooks^  for  defendants,  referred  to  Angel  &  Ames  on  Corpo^ 
rations,  645,  and  note ;  lb.  99 ;  Grant  on  Corporations,  154. 

Macaulay,  C.J. — Referring  to  what  I  said  upon  the  occasion 
of  setting  aside  the  nonsuit,  ifr  is  to  be  observed  that  the  plead* 
ings  having  been  altered  since  that  rule  was  made  absolute, 
the  case  must  be  disposed  of  upon  the  issues  as  they  appear  oa 
the  present  record. 

The  firat  count  and  the  pleas  under  it  are  the  same  as  fw- 
merly,  except  that  the  dates  of  the  declaration  and  pleas  ara 
altered,  and  the  three  first  pleas  are  not  noted  to  have  been 
pleaded  **  per  statute,"  as  they  were  in  the  first  instance. 

Referring  then  to  what  I  said  when  the  nonstth  was  set 
aside,  I  think  this  ground  of  action  may  be  readily  disposed 
of  on  these  pleadings. 

The  plea  of  not  guilty  (not  per  statute)  denies  and  puts  in 
issue  only  the  wrongful  act  alleged,  and  not  its  wrongfulness. 
The  evidence  clearly  establishea  the  wrongful  act  alleged, 
and  its  injurious  conseq^uences  to  the  plaintiff's  damage.  I 
think  therefore  the  plamtiff  is  entitled  to  the  verdict  on  the 
first  issue  to  the  first  count — so  also  (as  being  proved)  the 
second,  third  and  fourth.  As  to  the  fifth  issue,  I  think  it 
must  be  taken  that  the  jury  in  what  they  answered  to  the 
court  meant  to -find  all  the  material  facts  alleged  in  the  fifth 
plea  in  the  defendant's  favor — ^namely,  that  defendants  were 
mcoiporated  and  empowered  as  alleged :  that  the  street  was 
within  the  town  of  Peterboro'  and  within  their  jurisdiction, 
and  became,  and  was  in  some  parts  thereof,  and  near  and  in 
front  of  plaintifTs  house  and  premises,  where  the  same  abutted 
thereon,  uneven,  hollow,  and  lower  than  and  beneath  what 
the  surface  or  level  of  the  said  parts  of  the  said  street  ought 
to  be  (and  lower  and  beneath  what  the  said  surface  or  eradtt 
of  the  said  parts  of  the  said  street  wss  determined  to  be  by 
said  defendants) ;  wherefore  (being  their  duty)  the  defend- 
ants, in  order  to  improve  the  said  street,  and  to  make  the 
surface  thereof  untform  and  level  throughout,  as  near  as 
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might  be,  caused  it  to  be  raised  near  and  in  front  of  plaintiiPs 
house,  &o.,  and  still  kept  it  so  raised,  doing  no  unnecessary 
damage.  Excess  is  not  replied.  Dot  the  material  allegations 
of  the  plea  only  traversed. 

The  plea  does  not  allege  the  passing  of  a  by-law  determin- 
ing the  opinion  of  the  defendants  as  to  the  state  of  the  road, 
or  their  resolution  (o  raise  it ;  nor  is  the  plea  demurred  to  for 
not  stating  it ;  nor  is  the  want  of  a  by-law  replied,  or  any 
excess,  wrongful  neslect,  or  malajides  imputed  to  the  defen- 
dants by  way  of  replication. 

It  is,  however,  contended  that  the  determination  of  the 
defendants  as  to  the  state  of  the  road  and  to  raise  it  are  mate- 
rial facts  in  issue,  and  should  be  proved  by  a  by-law.  The 
defendants  do  not  justify  themselves  upon  such  a  ground : 
they  seem  to  me  merely  to  show  the  state  of  the  road,  and 
their  determination  that  it  was  in  such  a  state,  and  then  sub- 
mit that  it  was  their  duty  to  raise  it. 

The  sufficiency  of  the  plea,  as  a  legal  defence,  viewed  in 
this  light,  is  not  now  the  question ;  and  on  the  former  occa- 
sion I  expressed  my  impresssion  that  the  replication  of  de 
injuria  to  this  plea  did  not  require  proof  by  the  defendants  of 
a  formal  bv-law  under  the  statute  to  establish  the  facts 
alleged,  what  they  say  respecting  the  state  of  the  road 
was  proved  to  be  the  fact,  and  all  the  other  allegations  were 
proved. 

Then,  as  to  the  second  col^lt,  it  seems  to  be  grounded  on 
the  same  fact ;  but,  instead  of  charging  what  the  first  count 
contains  as  done  wrongfully,  the  second  count,  without  im- 
puting wrong|fu1ness  in  raising  the  road,  alleges  negligence 
in  the  execution  of  the  work.  To  this  the  defendants  plead 
not  guilty,  thereby  denying  the  breach  of  duty  or  wrongful 
act  alleged.  Now  the  breach  of  duty  or  wrongml  act  alleged 
is,  that  the  defendants  raised  the  street  in  a  carele&s  and  neg^- 
li^nt  manner — that  is  to  say,  raised  a  solid  line  of  roaMi, 
without  making  any  drains  or  culverts,  or  adopting  any  other 
sufficient  means  to  carry  off  and  away  from  the  plaintifi's 
house  the  water  which  would  otherwise  flow,  and  did  flow 
from  the  street,  so  raiiied,  into  his  house  and  shop,  &c.,  as  it 
was  their  duty  to  have  done.  There  was  evidence  of  the  want 
of  precaution  alleged,  and  of  the  consequences,  and  the  jury 
^und  that  the  defendants  had  not  constructed  proper  drains 
to  carry  off  the  water  from  the  plaintiff's  premises,^ for  the 
want  whereof  the  plaintiff  was  damnified.   On  this  count  and 

flea,  therefore,  the  plaintiff  seems  entitled  to  a  verdict, — 
arrell  v.  The  Mayor,  &C.4  of  London  (12U.C.Q.B.R.,  343.) 

With  respect  to  the  question  mainly  argued,  I  entertain  a 
strong  impression  that  a  by-law  ought  to  have  been  passed  to 
sanction  the  acts  complained  of.  If  what  was  done  could  be 
regarded  as  necessary  to  maintain  and  keep  the  road  in  proper 
repair,  and  therefore  incumbent  upon  the  defendants,  as  a 
duty  cast  upon  them  by  the  statute  13  &  14  Vic,  cap.  15, 1 
have  no  douDt  it  could  be  justified  without  a  by-law  ;  but  if 
the  defendants  possess  no  implied  powers  (Kirk  v.  Nowell, 
1  T.  R.  124)  but  must  derive  and  trace  all  their  powers  from 
the  statutes,  and  the  facts  do  not  make  a  case  wiUiin  the  13  & 
14  Vic,  cap.  15 — and  the  12  Vic,  cap.  81,  sec.  60,  No.  1, 
and  other  sections  formerly  mentioned,  only  authorize  the 
municipality  to  make  by-laws  for  (among  other  things)  rais- 
ing any  road  or  street,  without  m  substantive  terms  confer- 
ring upon  them  power  so  to  do — I  am  unable  to  point  out 
where  the  le^l  authority  for  doing  it  exists,  or  whence  it  is 
derived.  It  is  obvious  that  many  acts,  under  by-laws,  au- 
thorized by  that  subsection,  (60,  No.  1)  must  infringe  upon 
private  rignts,  and  that  others  might  infringe  on  both  public 
and  private  rights,  and  the  legislature  apparently  intended  that 
such  steps  should  not  be  taken  (otherwise  than  as  positively 
enjoined  by  other  statutes)  without  the  deliberate  and  formal 
sanction  and  direction  of  the  municipiity,  authonzing  it  under 
a  formal  by-law,  authenticated  by  the  seal  of  the  corporation. 
Loose  prooaadinge  without  such  observance,  entailing  injury 


either  upon  the  public  or  individuals,  were  intended  to  be 
prevented. 

Raising  a  long  line  of  a  public  street  in  a  town  is  not  one 
of  those  oft-repeated  little  tnings,  the  frequency  and  exigen- 
cies of  which  supersede  the  necessity  of  formal  proceedings ; 
but  when  serious  injury  may  be  thereby  inflicted  on  persona 
having  property,  and  living  m  houses  abutting  on  sncn  street, 
it  becomes  a  very  grave  matter,  and  the  protecti<Mi  of  both 
the  public  easement  and  the  contiguous  properties  seems  to 
demand  that  the  powers  conferred  should  be  exercised  in 
strict  accordance  with  the  statute,  and  I  see  no  particular 
difficulty  or  inconvenience  in  conforming  thereto.  It  is  easy 
pass  a  by-law  authorizing  the  survey  and  improvement  of 
any  number  of  specified  streets  or  portions  thereof,  or  to  pass 
such  by-law,  formed  on  previous  surveys,  plans  and  e>timate5 
therein  referred  to,  and  the  omission  may  materially  affect 
the  responsibility  of  the  municipality,  its  officers,  servants  or 
contractors  in  the  execution  of  the  work ;  for  in  my  present 
impression,  if  that  be  done  by  the  corporation  without  a  by- 
law which  no  statute  authorizes  or  directs  otherwise  than 
through  the  medium  of  a  by-law,  and  damage  be  occasioned 
to  private  individuals  in  respect  of  their  property,  I  do  not 
see  how  a  court  of  law  can  hold  it  nevertheless  justifiable, 
however  great  the  damage  may  be.  There  is,  no  doubt, 
much  force  in  the  amument,  that  when  treated  as  wtons" 
doers,  in  a  civil  action,  by  reason  of  something  done  to  a  hiffh* 
way,  which  a  by-law  might  have  authorized  and  directed  to 
be  done,  and  which  being  done,  was  a  public  improvement, 
and  not  a  public  nuisance,  the  want  of  a  by-law  will  not 
make  them  wrong-doers,  in  having  done  informally  what 
might,  by  the  observance  of  due  form,  have  been  done  law- 
fulhr. 

The  case  of  The  Kins  v.  The  Commissioners  of  Sewers  for 
Pagham,  Sussex,  (8  B.  &  C.  355)  is  relevant  to  this  argument. 
In  that  case  JBayley,  J.,  said,  if  a  man  sustaius  damage  by 
the  wron^ul  act  of  another,  he  is  entitled  to  a  remedy ;  but 
to  ffive  him  that  title  these  two  things  must  concur,  damago 
to  himself,  and  a  wrong  committed  by  another ;  whence  it 
would  be  contended,  that  thoush  without  formal  authority,  it 
was  not  wrongful  to  improve  the  street :  wherefore  ah  ingre- 
dient in  the  above  proposition  would  be  wanting.  But  to  test 
it,  suppose  that  the  informal  proceedings  resulted,  as  it  pos- 
sibly might,  in  creating  a  public  nuisance  to  the  highway  or 
street,  instead  of  a  benefit,  as  well  as  a  private  injury,  would 
the  municipality  be  indictable,  and  if  indictable,  wliat  defence 
could  they  set  up,  except  the  bona  Jides  of  their  conduct, 
though  informal,  or  in  other  words  illegal,  and  if  illegal,  then 
wrongful,  and  both  positions  of  the  proposition  would  be 
established  ?  I  find  in  Glover  v.  ^lorth  Staffordshire  Railway 
Company,  (16  Q.  B.,  923)  and  in  Lawrence  v.  The  Crreat 
Northern  Railway  Company,  (16  Q.  B.,  643)  another  test, 
deemed  in  that  and  subsequent  cases  a  satisfactory  one,  viz. : 
if  what  was  done  caused  a  damage  to  the  plaintiff,  by  injuri- 
ously affecting  his  real  estate,  would  the  doing  it,  if  the  party 
had  no  special  statutable  power,  give  the  owner  of  the  land  a 
right  of  action  ?  To  apply  it,  would  the  plaintiff,  under  the 
facts  in  this  case  have  a  right  of  action  at  common  law  against 
private  individuals,  public  officers,  or  the  municipality,  for  so 
raising  the  street,  &c.,  of  their  own  sjpontaneous  accord  and 
discretion,  without  any  special  statutable  power  to  do  it ; — in 
other  words,  suppose  no  act  of  Parliament  hail  passed,  and 
that  had  been  done  which  has  been  done  here,  would  an 
action  have  been  maintainable  ?  Ttiat  it  would  be  maintain- 
able against  a  wrong-doer,  I  think  there  can  be  no  doubt ; — 
Regina  v.  The  £astern  (!!ounties  Railway  Company,  (2  (}.  B. 
347) ;  Lawrence  v.  The  Great  Northern  Railway  (Company, 
(16Q.R.,  643,  654);  Glover  v.  The  North  Staffordshire  Rail- 
way Company,  (16  (t.B.,  923) ;  15  Law  Times,  No.  633,  19th 
of  May,  ]ti55, 106-7,  House  of  Lords ;  Eastham  v.  The  Black- 
burn Railway  Company,  (9  £x.  R.  761) ;  McKinnon  v.  Penson 
(8  Ex.  R.  323) ;  The  Inhat)itant8  of  the  County  of  Cumberland 
V.  The  King,  in  Error,  (3  B.  &  P.,  354.)    It  may  be  said  that 


128 


LAW    JOURNAL 


[JtTi^r, 


ma  BfA  oi  Parliament  did  paasi  which,  irresoective  of  the 
special  provisions  in  question,  conferred  genersu  and  compre- 
keBStTe  powers  of  local  govemment,  under  which  the  muni- 
tip&iatj  taiffht  act.  Still  it  seems  to  me  to  leave  the  case 
JBst  where  it  was ;  for  if  so,  it  is  is  to  be  asked  how  are  these 
powers  of  government  to  be  exercif  ed ;  and  when  the  same 
act  oentsins  special  provisions  on  this  special  subject,  can  it 
be  contended  that  they  are  superseded,  or  may  be  disre- 
gardedy  under  other  sweeping  clauses  that  evidently  (fo  ndt 
embrace  or  contemplate  them,  and  which,  moreover,  con- 
aistently  therewith  only  confer  the  power  to  make  by-laws 
for  the  attainment  of  any  of  the  objects  contemplated.  More- 
over, I  still  am  disposed  to  think  that  in  actuie  without  a 
by-law  the  defendants  incur  liability  under  the  facts  alleged 
in  the  seeond  count,  though  they  mifht  not  have  done  so, 
had  all  thev  had  authorized  to  be  done,  been  authorized 
and  reqairea  in  a  by-law.  I  am  further  inclined  to  the 
opinion,  that  in  reference  to  the  first  count  they  would  be 
liable--if  private  individuals,  doing  of  their  own  accord 
what  Che  oefendants  did,  would  be  liable,  although  it  was 
a  benefit  to  the  road,  as  a  public  easement,  and  would 
net  be  indictable  as  a  common  nuisance,  either  as  against 
the  defendants  or  private  volunteers.  If  the  work  was  done 
iBidsr  a  by-law,  baised  upon  the  survey  and  report  of  a  scien- 
tific and  competent  survevor,  such  by-law,  and  the  contract 
Hnder  it,  prescribing  what  was  to  be  done,  having  thus 
vsed  doe  care  to  proraed  correctly,  and  with  as  little  injury 
to  iadtvidiiais  as -might  be,  I  am  at  present  disposed  to  think 
the  case  would  come  within  the  rnle  laid  down  in  Sutton  v. 
Clark,  (6  Taunt.  29)  and  that  class  of  cases,  and  that  the  de- 
fendants would  not  be  liable  for  defective  arrangements  in 
the  work  itself,  nor  for  excesses  in  its  execution,  though  inju- 
rious in  their  effects  and  con  sequences  to  the  nroperties  of 
adjaoent  landowners.  Independently  of  all  this,  I  may  repeat 
what  I  observed  during  the  argument,  that  if  the  detendants 
are  within  the  statute,  (14&  15  Vic,  cap.  54)  and  had  pleaded 
the  general  issue,  (per  statute)  they  would  have  been  entitled 
le  notice  of  action ;  and  the  action  (if  otherwise  maintainable) 
Was  probably  outlawed ;  wherefbre,  on  one  or  both  of  these 
nonnds,  the^  would  have  been  entitled  to  a  verdict  under 
the  guneral  issue  to  both  counts,  if  not  senerally  upon  all  the 
isBoe^  But  the  general  issue  is  not  so  pleaded  to  either  count, 
nor  was  the  want  of  notice  objected  to,  and  I  cannot  find 
tothority  for  holding  the  defendants  entitled  to  the  benefit  of 
the  objection,  without  pleading  the  general  issue  <<per  statute" 
or  specially  denying  notice  of  action,  &c.,  although  it  has 
been  held  otherwise,  when  the  objection  arises,  on  the  facts 
proved  in  support  of  the  plaintiff's  case,  and  is  not  quite 
clear~-See  Marsh  v.  Boulton,  (4  U.C.R.,  354.)  The  14  &  15 
Vic.,  cap.  54,  sec.  5,  seems  to  contemplate  its  being  done  to 
let  in  the  objeetion---Shearwood  v.  Hay,  (5  A.  k  £.  383) ; 
Wedge  V.  Berkeley,  (6  A.  &  £.,  663) ;  Davey  v.  VVarne,  (14 
M.  &  W.,  199);  Wagstaffe  v.  Sharpe,  (3  M.  &  W.,  521); 
Richards  v.  Easto,  (15  M.  &  W.,  244) ;  Hilliard  v.  Webster, 
(6  M.  St  G.,983);  Eastham  v.  The  Blackburn  Railway  Corn- 
May,  (9  Ex.  R.,  758) ;  Arnold  v.  Hamel,  (9  Ex.  R.,  404); 
l)avies  V.  The  Mayor,  &o.,  of  Swansea,  (8  Ex.  R.,808,  Wads- 
worth,  875) ;  White  v.  Clark,  (10  U.  C.  Q.  B.  R.,  490.)  The 
result  is  that  the  postea  be  delivered  to  the  plaintiff,  as  to  the 
siksoud  count ;  and  as  to  the  first,  that  the  verdict  be  for  the 
defendants  on  all  the  issues. 

MoLcAN,  J. — This  cause  came  on  to  trial  before  me,  at 
Peterboro',  in  the  spring  of  1854,  the  declaration  then  contain- 
ing the  first  count  only;  and  at  that  time,  on  hearing  the 
opening  of  the  plaintiff's  counsel,  I  was  of  opinion  that  the 
action  could  not  be  sustained ;  and  the  plaintifi,  on  my  ex- 
pressing that  opinion,  accepted  a  nonsuit.  The  court  set  aside 
that  nonsuit  and  granted  a  new  trial.  I  dissented  from  the 
judgment  of  the  court  on  that  occasion  and  gave  my  reasons, 
and  thouffh  the  matters  involved  in^he  suit  have  again  been 
dieouesed  before  us,  I  have  not  been  able  to  come  to  any  other 


conclusion  than  that  which  I  at  first  adopted.  Since  the  new 
trial  was  ordered  the  plaintiff  has  added  a  count  to  his  decla* 
ration,  alleging  that  before  and  at  the  time  of  the  committing 
of  tbft  last  mentioned  grievances  the  defendants  were  engaged 
in  raising  Hunter-street,  opposite  to  his  house  and  shop,  seve- 
ral feet  higher  than  the  same  had  previously  been,  and  there- 
upon that  it  became  their  doty  in  raising  the  said  street  to 
make  a  drain  or  culvert  to  carry  off  the  water  from  the  plain-* 
tiff's  premises,  which  would  otherwise  flow  from  the  street. 
In  botn  counts  the  raising  of  the  street  is  treated  as  a  wrongs 
fid  act  on  the  part  of  the  defendants ;  and  yet  in  the  second 
count  it  is  alleged  to  have  been  lAe  AvAg  of  the  defendants, 
as  a  corporation  while  doing  sticA  wrongful  acty  to  do  some- 
thing else,  in  order  that  the  water  might  not  come  on  to  plain- 
tiff^s  premises^  Now  if  the  defendants'  act  of  raising  the 
street  was  vrongjul,  no  duty  would  result  from  it,  and  tbe 
second  count  cannot  be  sustained.  If  rightfiUy  then  the  first 
count  is  not  sustainable. 

I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover 
on  either  count.  On  the  face  of  the  declaration  the  plaintiff 
is  proceeding  for  an  act,  as  unlstwful  and  wrongful,  woichthe 
defendants  have  express  authority  by  act  ot  parliament,  to  do. 
He  does  not  complain  of  the  mode  of  doing  the  act,  but  of  the 
act  itself,  as  illegal ;  and  the  plea  sets  forth  fully  the  authority 
of  the  detendants  for  douiff  that  act ;  the  finding  of  the  jury 
virtually  establishes  that  the  defendants  were  not  acting  in 
discharge  of  their  duty  under  the  statute,  in  causing  the  street 
to  be  raised.  The  plaintiff  admits,  by  bringing  this  action 
against  them  in  their  corporate  character,  that  in  doing  what 
thev  did  they  were  acting  in  that  capacity. 

1  he  making  of  sewers  is  a  power  conterred  on  the  several 
municipalities ;  but  it  mast  be  lelt  to  them  to  judge  of  the 
necessity  for  such  sewers,  and  to  decide  upon  the  time  and 
manner  of  making  them,  and  the  expense  to  be  inonrred  fbt 
that  purpose^  The  plaintiff  sues  in  this  case,  because  thtt 
defeudants  did  not,  when  doing  a  wrongful  act,  follow  it  up 
by  doing  another  act  within  the  scope  of  their  authority,  at 
such  time  as  he  considers  they  ought  to  have  done  it.  Now 
the  defendants  were  the  persons  to  decide  as  to  such  time  | 
they  might  not  have  estimated  for  the  expense  of  eewere 
and  may  not  have  had  the  means  at  their  disposal  at  that 
particular  time  to  construct  the  sewer  which  the  plaintiff 
alleges  it  was  their  duty  to  make ;  whether  they  had  or  not, 
they  are  not,  as  it  appears  to  me  from  the  grounds  alle^^  m 
the  declaration,  liable  to  the  payment  of  damages  in  this  ac- 
tion at  the  suit  of  the  plaintifi.  I  think,  therefore,  the  verdict 
should  be  set  aside  and  a  nonsuit  entered. 

Richards,  J. — According  to  the  finding  of  the  jury,  the 
judgment  of  the  court,  as  to  the  first  count,  should  be  in  fevof 
of  Uie  defendants. 

As  to  the  second  count,  whether  the  municipality  has  or 
has  not  the  power  to  grade  or  level  the  streets  of  the  town 
without  a  by-law  being  first  passed  for  that  purpose,  it  seems 
to  me  the  plaintiff  is  entitled  to  recover.  1  he  effect  of  that 
count  is  to  charge  the  defendants  with  doing  the  act  com- 
plained of  negligently  and  improperly.  The  jury  having 
found  for  the  plaintiff,  I  think  the  verdict  must  stand.  The 
case  of  Farrell  v.  The  Town  Council  of  Loudon  (12  U.  C.  Q. 
B.  R.,  343)  seems  to  me  to  be  in  accordance  with  £nglish 
decisions  and  to  settle  the  question  involved  in  the  second 
count  of  the  declaration  in  this  cause. 

But  the  more  important  and  difiicult  question  raised  on  the 
argument  is — can  municipal  corporations  in  Upper  Canada,  in 
the  absence  of  a  by-law  authorizing  the  act  complained  of, 
be  sued  in  trespass  or  case  by  the  part)*  injured,  when  their 
servants,  by  their  order,  cause  the  injury  in  doing  certain 
work  that  the  corporation  under  the  Upper  Canada  municipal 
corporations  acts  are  empowered  to  make  a  by-law  for  the 
performance  of? 

By  Provincial  statute  12  Vic,  cap.  81,  sec.  60,  it  is  provided 
<<  that  the  municipality  f»f  each  villagd  whieh  thaQ  be  or  re« 
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tnain  incorporated  under  this  act,  shally  moreoyer,  have  power 
and  authority  to  make  by-laws  for  each  er  any  of  the  follow- 
ing purposes,  that  is  to  say — Seventhly,  for  the  opening,  con- 
structing, making,  levelling,  pitching,  raising,  lowering, 
P^ravelling,  macadamizing,  plankixig,  paving,  flagging,  repair- 
ing, planting,  improving,  preserving,  and  maintaining  any 
new  or  existing  highway,  rdad,  street,  &c.,  within  the  juris- 
diction of  the  corporation  of  such  village ;  and  by  section  80 
the  town  council  of  any  town  shall  nave  all  such  powers, 
duties  and  liabilities  within,  and  in  respect  of  such  town  as 
the  municipality  of  any  villagd  shall  have  in  respect  of  such 
villa^.  Ii  the  acts  complained  of  had  been  done  by  a  pri- 
vate individual,  and  were  not  authorized  by  the  corporation, 
then  there  is  little  doubt,  I  apprehend,  but  an  action  would 
lie  against  such  individual  for  the  daniages  sufiered  by  the 
plaintiff; 

It  is  therefore  necessary  to  consider  what  is  the  effect  of 
the  words  just  quoted ;  do  they  give  the  corporation  power 
to  do  the  acts  pointed  out,  or  do  they  confer  on  the  corpora- 
tion the  authority  to  make  by-laws  to  authorize  those  acts  to 
be  done.  I  think  the  latter  is  the  proper  interpretation  to  give 
to  th^words.  In  the  first  place,  it  is  their  literal  meaning ;  in 
the  next,  it  harmonizes  with  the  general  principles  of^law, 
with  regard  to  acts  to  be  done  by  such  corporations— viz.,  that 
the  corporation  should  authorize  them  to  be  done  by  a  by-law 
of  the  governing  body. 

.  If  the  part  of  the  section  referred  to  were  only  directory,  it 
would  imply  that  the  municipality  had  the  inherent  right  to 
do  the  acts,  and  that  the  making  of  the  by-law  was  only  a 
means  of  decldring  the  will  of  the  governing  body  of  the  cor- 

S oration  as  to  how  the  act  should  be  done.  The  general 
octrine  is,  that  a  municipal  corporation  created  by  act  of 
parliament  only  possesses  such  powers  as  are  conferred  either 
Dy  the  act  creatmg  it  or  some  other  act  of  the  legislature. 
As  the  power  conferred  by  the  statute  on  the  subject  of  mak- 
ing, maintaining,  draining,  &c.,  roads,  is  that  of  making 
by-laws  for  those  purposes,  it  seems  to  follow  that  it  can  only 
be  properly  conferred  t>r  used  by  or  through  a  by-law. 

*rhen  cdii  the  defendants  Justify  the  act  if  the  same  were 
authorized  by  a  resolution  of  the  council  $  or,  in  other  words, 
is  a  resolution  of  the  council  to  be  considered  a  by-law,  /or 
the  purpostss  now  under  considetcUion  ?  J  think  not.  The 
IdStn  section  provides  that  all  by-laws  made  by  any  munici- 
pal corporation  under  the  authority  of  that  act  <<  shall  be 
Authenticated  bv  the  seal  of  the  corporation  and  by  the  signa- 
ture of  the  head  thereof,  or  of  the  person  presiding  at  the 
meeting  at  which  the  same  shall  have  been  made  and  passed, 
aind  also  by  that  of  the  clerk  of  such  corporation ;"  and  any 
copy  written  without  erasure  or  interlineation,  sealed  with 
the  seal  of  the  corporation,  and  certified  to  be  a  true  copy  by 
the  clerk,  and  by  any  member  of  the  corporation  for  the  time 
beinff,  shall  be  deemed  authentic  and  received  as  evidence 
in  an  courts  in  the  province,  without  its  being  necessary  to 
pTOYe  such  seal  or  signature,  unless  it  shaii  be  specially 
alleged  that  the  same  are  forged. 

It  may  with  much  more  force  be  contended  that  the  former 
part  of  this  section  is  merely  directory,  and  that  a  by-law 
would  be  valid  althous^h  Wanting  either  the  seal  of  the  corpo- 
Aition,  the  signatuie  of  the  clerk,  or  the  certificate  of  the  head 
of  the  corporation  or  the  person  presiding  at  the  meeting  at 
which  it  was  passed,  and  that  the  m<kie  referred  to  is  only 
one  of  the  modes  of  authenticating  the  by-Jaw,  which  might 
be  authenticated  in  some  other  manner.  I  do  not  think  it 
would  be  safe  to  lay  that  down  as  a  rule.  The  language  of 
the  clause  is  very  explicit  as  to  the  mode  of  authenticating 
the  by-law ;  and  when  it  requires  the  signature  of  the  head 
of  the  corporation  or  the  signature  of  the  person  presiding  at 
the  meeting  at  which  the  same  was  passed,  it  seems  to  imply 
that  authenticating  of  the  by-law  shall  take  place  at  or  about 
the  time  of  the  passing  thereof)  and  this  authenticatmg  is 


something  different  from  merely  verifying  it,  so  that  it  may 
be  received  in  evidence  in  courts  of  justice,  the  mode  of  doing 
which  is  also  pointed  out  in  the  same  section.  I  therefore 
come  to  the  conclusion,  that  in  order  to  justify  the  acts  com* 
plained  of  in  the  declaration  in  this  cause,  even  if  all  such 
acts  can  be  justified,  it  is  necessary  that  they  should  have 
been  done  under  the  authority  of  a  by-law  of  the  governing 
body  of  the  corporation,  such  a  by-law  being  distinct  from  a 
mere  order  or  resolution,  and  to  constitute  a  by-law  it  must 
be  authenticated  in  the  manner  pointed  out  in  the  196th  sec- 
tion of  the  statute  before  quoted. 

If  the  act  complained  at  could  be  said  to  have  arisen  from 
the  proper  exercising  of  the  power  maintaining  and  keeping 
in  repair  the  highway,  as  the  corporation  are  authorized  and 
required  to  do  pursuant  to  the  statute  14  &  15  Vic,  cap.  54, 
then  of  course  they  would  not  be  liable  in  this  action,  as  the 
injury  would  have  arisen  from  the  performance  of  a  duty  cast 
upon  them  by  the  legislature. 

Judgment  for  the  plaintiff  on  the  second  count,  and  for  the 
defendants  on  the  first  count. 


In  Be  Hawke  and  the  Municipality  or  Welleslxt* 

{ReporUd bff  C.  Robmmm^  Etq.^  Barrister^at^Law.) 
(Hilary  Term,  19  Vic.) 

Sok  tf  taum  hail — By^Uiw  for  levying  rate. 

The  municipslity  of  a  towiuhip  have  aathority  to  dispose  of  the  town  hall  wnd 
ib»  site  oil  which  it  staniils,  when  they  think  that  another  «iiuaiii)n  would  be 
more  convenient. 

The  by-law  in  thiA  case  provided  that  any  money  above  the  prorced«  of  the  old 
hall,  required  for  the  erection  of  the  new  one,  should  be  levied  on  the  ratable 
property  in  the  towiuhip.  but  it  did  not  fix  the  amount  or  the  rate  to  be  levied, 
or  contain  the  ueccsimrr  recitals  and  provisions,  and  this  part  of  the  by-law 
was  therefore  held  baa. 

[U  Q.  B.  R.  636.] 

On  the  28th  of  April,  1855,  the  Municipality  passed  a  by-law 
to  authorise  the  sale  of  the  township  nail  in  the  village  of 
Hawkesville,  which  provided — Ist,  Tliat  the  said  township  hall 
be  sold  by  public  auction  to  the  highest  bidder,  and  the  proceeds 
applied  to  the  building  of  another  township  hall,  on  the  south- 
east angle  of  Lot  No.  12,  in  the  seventh  concession  of  the 
western  section  of  the  township  of  Wellesley,  that  being  a  more 
central  situation. 

2nd.  That  the  proposed  hall  bhall  be  erected  and  finished 
within  the  present  year ;  and  that  any  money  required  over  and 
above  the  proceeds  arising  from  the  sale  of  the  present  hall 
shall  be  levied  on  the  ratable  property  in  the  township  of  Wel- 
lesley ;  one  half  of  the  sum  required  to  be  levied  and  collected 
in  the  present  year,  and  the  other  half  in  the  year  1856. 

drd.  That  Mr.  R.  R.  of  No.  11,  in  the  first  concession,  Mr. 
John  Yeager  and  William  Hastings,  be  commissioners  to  draw 
plans  and  specifications,  and  to  superintend  the  building  of  the 
said  hall,  and  that  they  be  empowered  to  draw  upon  the  trea- 
surer for  the  amount  required. 

M.  C.  Cameron  moved  to  quash  this  by-law,  for  the  follow- 
ing reasons,  among  others :  That  it  does  not  fix  the  amount  to 
be  raised  and  levied  for  the  erection  of  the  new  hall,  and  puts 
no  limit  to  the  cost  of  the  building,  and  is  in  this  fospect  vague 
and  uncertain ;  also,  because  it  does  not  fix  the  amount  of  rate 
in  the  pound  to  be  levied ;  also,  because  it  authorises  a  debt  to 
be  incurred  and  the  levying  of  a  rate  to  discharge  it,  without 
containing  the  recitals  or  provisoes  required  by  the  statutes  In 
such  cases ;  also,  because  it  authorises  the  persons  named  in 
it  to  draw  uDon  the  treasurer  to  an  unlimited  amount,  which  is 
impolitic  and  illegal. 

Read  showed  cause,  and  cited  Sells  and  the  Municipality  of 
St.  Thomas,  3  C.  P.,  290.  • 

Robinson,  C.  J„  delivered  the  judgment  of  the  court : 

It  does  not  appear  to  us  that  there  can  bo  any  doubt  as  to 
the  autliority  ot  the  Municipality  to  dispose  of  the  town  halt 
and  the  site  on  which  it  stands,  when  they  think  that  a  new 
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town  hall  in  another  situation  would  be  more  conyenient  for 
the  public.  The  12  Yic.y  cap.  18^  sec.  31^  seems  to  give  them 
that  power,  and  without  any  restriction  upon  the  exercise  of 
their  discretion. 

The  first  section  therefore  of  the  by-law  is  unexceptionable ; 
but  the  second  and  third  sections  are  in  our  opinion  illegal, 
for  the  reasons  given  in  the  statement  of  objections  taken  by 
Mr.  Cameron ;  and  so  much  of  the  by-law  must  therefore  be 
quashed.  • 
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OUR  HOME-MADE  MEDICAL  MEN— A  MORE  RELI- 
ABLE EDUCATIONAL  TEST. 

Perhaps  some  of  our  readers  may  be  of  opinion 
that  the  pages  of  a  Law  Journal  should  not  be  occu- 
pied with  the  discussion  of  medical  matter — strictly 
such  is  the  case,  but  we  claim  permission  occa- 
sionally to  suspend  the  rule  when  our  sympathies 
are  elicited,  and  we  think  that  our  suggestions 
may  possibly  render  some  service.  The  learned 
Professions  act  and  react  on  each  other ;  one  cannot 
sink  in  public  estimation,  without  depreciating,  to 
some  extent,  the  value  at  which  the  others  are  held. 
The  Doctors  tell  us  that,  individually,  they  are  bad 
judges  of  disease  in  their  own  persons ;  we  are 
inclined  to  think  that  they  are  likewise  unable  to 
treat  skilfully  the  diseases  of  their  body  corporate  : 
and  we  trust  that  they  will  not  be  offended  at  our 
meddling  with  their  case,  attempting  a  diagnosis, 


and  giving  our  ideas  of  the  treatment  which  should 
be  adopted.  Few  persons  would  be  inclined  to 
deny,  that  the  standing  of  the  medical  profession  in 
Canada  is  a  low  one,  that  the  share  it  obtains  of 
public  confidence  is  small  in  comparison  with  that 
which  it  enjoys  in  the  Mother  Country.  The 
causes  of  this  are  various.  The  chief  cause  seems 
to  be  the  non-existence  of  any  test  of  qualification 
for  membership,  on  which  the  public  is  willing  to 
depend.  In  Great  Britain  it  is  well  known  that 
physicians  and  surgeons  are  not  licensed  to  prac- 
tise without  having  afforded  satisfactory  evidence 
of  their  fitness. 

The  Universities  and  the  Colleges  of  Surgeons 
are  relied  on  to  examine  candidates  with  sufficient 
strictness,  and  time  has  shown  that  they  have 
merited  the  trust.  The  British  Universities  are  of 
long  standing,  and  their  reputations  are  so  well 
established  that  it  is  a  matter  of  but  little  consider- 
ation with  their  governing  bodies  what  the  number 
of  their  graduates  may  be.  Not  so  with  us ;  our 
Universities  are  necessarily  bran-new  and  depen- 
dant, or  assisted  as  some  of  them  are  by  govern* 
ment  grants,  or  subjected  to  government  control, 
and  from  their  very  number  jostling  and  competing 
with  each  other — the  number  of  graduates  they 
respectively  send  forth  is  to  them  of  great  impor- 
tance as  increasing  their  influence  and  assisting  to 
maintain  their  position.  A  degree  in  medicine 
from  any  of  our  Universities  gives  the  graduate  a 
claim  to  a  license  to  practise  in  Canada,  and  does 
away  with  the  necessity  of  his  undergoing  an  ex- 
amination before  the  Medical  Board  in  Toronto,  in 
addition  to  that  for  the  degree  which  he  already 
passed  through  in  his  own  school,  where  he  was 
examined  by  Professors  with  whom  he  was  inti- 
mately acquainted,  and  whose  chairs  derive  their 
support  wholly  or  chiefly  from  the  fees  paid  by  the 
students,  (with  the  exception  of  those  of  the  medi- 
cal school  of  the  University  of  Toronto,  now  unfor- 
tunately dormant  or  extinct,  which  were  supported 
from  the  university  fund.)  It  is  unnecessaiy  to 
state  that  the  school  which  will  give  the  greatest 
facilities  for  acquiring  a  qualification  to  practice, 
will  be  the  one  which  will  have  the  greatest  num- 
ber of  students.  The  Professors  may  be  men  of 
the  strictest  honour,  as  no  doubt  they  are,  but 
Examiners  should  be  beyond  the  reach  of  suspicion, 
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which  they  cannot  be  when  the  two  offices  are 
united.  We  think  that  the  duties  of  Universities 
should  be  confined  to  educating ;  they  might  as 
well  qualify  Barristers  as  give  a  title  to  their  gra- 
duates in  medicine  to  practise.  A  proposition  to 
supersede  the  examinations  at  Osgoode  Hall  by 
examinatibns  at  Trinity  College,  Victoria,  or  any 
other  College,  would  very  properly  meet  with  the 
most  strenuous  opposition  from  our  profession — in 
fact,  would  be  looked  on  as  absurd :  and  in  what 
do  the^cases  differ  ?  It  is  true  that  in  Great  Britain 
a  physician  may  practice  on  the  qualification  of 
his  degree ;  but  his  M.  D.  has  acquired  a  value 
which  is  not  attached  to  that  given  here.  Our  Uni- 
versities are  quite  too  young  to  possess  the  privi- 
leges of  those  of  the  Mother  Country — they  should 
never  have  been  granted  them. 

The  Medical  Board  of  Toronto  is  composed  of 
thirty-two  members,  of  whom  half  reside  in  the 
city ;  of  the  country  members,  one  lives  at  Perth, 
another  at  Kingston,  a  third  at  Prescott,  a  fourth  at 
Cornwall,  a  fifth  at  Brockville,  and  so  on.  It  is  not 
to  be  supposed  that  they  will  leave  their  homes  to 
come  to  Toronto,  without  sufficient  remuneration ; 
consequently  the  examinations  are  conducted,  in 
nine-tenths  of  the  cases,  without  the  presence  of  a 
country  member.  Of  the  16  from  the  city  12  are 
Professors  or  Ex-Professors  of  the  rival  schools  of 
Toronto.  They  examine  candidates  from  the  Unite.d 
States,  and  students  from  their  own  schools,  whose 
certificates  of  study  do  not  meet  the  requirements 
for  a  degree.  These  gentlemen  are  no  doubt  well 
qualified  to  examine,  and  from  their  engagement 
in  teaching  are  better  qualified  than  private  practi- 
tioners can  be  expected  to  be ;  but  we  think  that 
Teachers  should  not  be  Examiners,  that  the  Board 
should  be  kept  free  from  even  the  stispicion  of  par- 
tiality, which  it  cannot  be  constituted  as  it  is.[l] 
As  we  have  said  before,  we  imagine  these  examina- 
tions to  be  the  chief  ailments  of  the  medical  body. 
They  may  or  may  not  be  a  sufficient  test  of  quali- 
fication. The  public  however,  has  but  little  confi- 
dence in  them.  As  a  remedy  for  this  and  some 
other  evils,  we  think  that  the  medical  profession 

[1]  Exandnei*  ooeopy  a  amui  judida]  pMitioD,  and  altbo«g-h  we  have  no 
doubt  they  petfomi  tneir  aatiai  I^tXj  and  hnpartiaUy,  yet  the  poeition  of 
Teaehert  as  JSxaminera  of  their  own  papils,  is  an  embanasidng  one,  not  unat- 
tended with  periL  We  know  too  with  what  saspicion  the  law  regnrds  even 
the  poflftibility  of  bias  on  the  part  of  Judges,  and  where  several  acted  in  a  pro- 
ceeding the  presence  of  one  who  was  interested,  though  he  tooh  no  fxirf ,  ami  in 
no  degree  influeneed  the  deeisuMy  was  held  liy  the  Superior  Couru  to  vitiate  the 
prooefldiDgs.  • 


should  be  properly  organized.  A  College  or  Society 
of  Physicians  and  Surgeons  should  be  established, 
composed  at  first  of  all  licensed  practitioners,  and 
admitting  to  membership  all  who  pass  its  exami- 
nations. Its  Council  and  its  Examiners  should  be 
elected  annually.  It  should  have  no  connection 
with  the  medical  schools. 

We  would  have  it  to  be  the  only  corporate  body 
empowered  to  grant  licenses  to  practise  medicine 
and  surgery  in  Canada,  and  would  therefore  annul 
the  right  of  M.Ds.  of  future  creation  to  practise  on 
the  qualification  of  their  degrees.  The  Examiners 
should  be  fairly  remunerated  for  their  services  from 
the  college  fund,  and  not  by  fees  from  the  candidates 
they  may  pass.  [2]  We  think  that  the  knowledge 
that  the  entrance  to  the  profession  was  in  the  keep- 
ing of  a  Society  conspicuous  to  the  people,  and 
not  in  the  hands  of  the  Professors  of  the  Medical 
Schools,  and  of  a  few  private  practitioners,  and  that 
it  was  guarded  by  an  independent  corps  of  Exam- 
iners who  could  have  no  personal  interest  in  the 
passing  of  candidates,  would  do  much  to  increase 
the  confidence  of  the  puUic  in  our  home-made 
medical  men. 


CENSUS  AND   STATISTICS— A  SECOND  CLASS  OF 
«  CONVENIENT  BEASTS  OF  BURDEN.'' 

By  the  16th  sec.  of  the  Act  10&  11  Vic,  cap.  14, 
"Clergymen  and  Ministers"  are  required  to  keep 
a  Register  of  Baptisms,  Marriages  ^d  Burials,  and 
transmit  the  same  to  the  Clerk  of  the  Peace  yearly. 

The  value  of  reliable  statistics  cannot  be  over- 
estimated, and  if  we  can  suggest  a  method,  whereby 
the  objects  for  which  the  Board  of  Registration  and 
Statistics  was  created  will  be  furthered,  we  will 
have  accomplished  all  a  public  writer,  in  a  Legal 
Periodical,  can  do  towards  a  good  work. 

Let  us  first  ask,  do  the  parties  mentioned  in  the 
clause  referred  to,  comply  with  the  requirements  of 
the  Law  ?  We  believe  it  is  pretty  notorious  that 
they  do  not ;  on  one  ground  or  another  certain  gen- 

p)  A  mode  of  renaiieimti<m  br  feet  is  fmugfat  with  eriU,  We  need  not 
repeat  the  argnment  egBUiet  this  defective  principle,  for  h  k  now  oniTenolly 
coodemned,  mad  we  tee  that  remnnention  by  fixed  lalary  in  the  Conm  of  Law 
and  in  the  Pafalie  Depaninenu  prevaili  at  the  present  time. 

A  tystem  of  fees  gives  the  fee  gatherer  an  interest  ^hich  is  olijeetionnble 
and  WMkens  the  value  of  an  act,  that  might  in  itself  be  nnunpeaehable,  tiy  origi- 
nating suspicions  respecting  the  integrity  of  the  actors. 

We  believe,  therefore,  that  every  sensitive  and  honourable  man  would  anxi- 
ously  desire  to  be  relieved  of  a  noeition  calculated,  however  unfairly,  to  axiect 
the  usefulness  of  an  examining  body. 
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tlemen  decline  to  comply  with  the  directions  of  the 
Statute. 

Now,  the  supreme  power  in  a  state  enacts  laws, 
and  they  cannot  legally  be  ignored  or  disobeyed— 
if  they  can,  the  power  is  not  supreme.  No  law 
can  be  permissive  in  the  sense  that  every  one  is  to 
obey  it  or  notj  as  fie  likes.  The  law  binds  all :  even 
Foreigners,  while  resident  in  this  country,  are  bound 
by  our  laws.  The  law,  in  a  legal  point  of  view,  is 
the  sole  standard  of  right  and  wrong.  No  doubt 
by  the  Divine  law — ^that  is,  regarded  from  a  reli- 
gious stand-point — a  person  may  be  justified  in 
conscience  in  disobeying  a  positive  law,  if  opposed 
to  the  law  of  God.  His  conduct  may  be  praise- 
worthy in  one  sense,  but  tried  by  a  legal  standaid, 
he  is  wrong.  We  do  not  desire  to  touch  on  the 
grounds  suggested  for  non-compliance  with  the 
provisions  referred  to;  it  is  sufficient  that  Uiey 
exist,  and  moet  with,  at  all  events,  a  partial  moral 
support  from  certain  members  of  the  community. 
It  must  be  admitted  that  the  violation  of  any  one 
plain  law  is  calculated  to  weaken  the  respect  due 
to  laws  in  general ;  and,  therefore,  it  comes  to  this — 
if  any  law  is  found  to  trench  so  much  on  conscience 
as  to  make  its  enforcement  inexpedient,  it  should 
be  repealed. 

What  is  the  requirement  of  the  provision  based 
on  ?  Why,  it  assumes  that  Clergymen  and  Minis- 
ters are  cognizant  of  things  of  which  we  know  they 
are  very  partially  informed — ^burials,  for  example. 
And  then  as  respects  baptisms,  many  persons  are 
never  baptized  at  all ;  and  baptisms  in  this  country 
take  place  at  most  uncertain  periods  of  life.  Again, 
certain  bodies  admit  to  baptism  adults  only ;  others 
hold  to  infant  baptisms :  and,  unfortunately,  there 
are  persons  who  do  not  belong  to  any  religious 
body  at  all,  with  whom  neither  Clergymen  nor 
•Ministers  have  anything  to  do.  The  provision  is 
thus  built  on  an  erroneous  assumption.  What  reli- 
able basis,  then,  is  to  be  found  in  a  registration 
thus  necessarily  imperfect  ? 

As  we  would  not  be  classed  amongst  those  who 
find  fault  with  things  as  they  are,  without  suggest- 
ing a  remedy — ^who  merely  cavil  and  declaim — 
the  following  outline  of  ft  plan  for  better  attaining 
the  object  in  view,  is  submitted : — Some  one  in  the 
House  of  Assembly  spoke  of  the  County  Judges  as 
most  convenient  functionaries^  beast  of  burden  on 


whom  all  odd  jobs  and  the  duty  of  working  out  the 
laws,  and  matters  requiring  local  administration 
was  thrown.  We  would  indicate  another  grade  of 
'^  convenient  functionaries,"  through  whom  regular 
and  complete  information  respecting  births,  deaths 
and  marriages,  may  be  conveniently  obtained ;  we 
refer  to  Clerks  of  Division  Courts — and  assert  that 
it  is  impossible  to  devise  any  new  machinery  that 
can  be  made  more  perfect  than  this  one  already  in 
existence. 

To  prove  our  assertion,  the  following  considera- 
tions are  submitted : — 

First,  ground  capability :  Division  Court  Clerks 
are  men  of  good  standing,  necessarily  possessed  of 
respectable  educational  attainments ;  they  are  se- 
lected with  great  care,  and  the  very  nature  of  the 
duties  they  are  constantly  engaged  in  fits  them, 
indeed  gives  them  peculiar  aptitude  for  this  vexy 
duty. 

Second,  Responsibility :  They  are  officers  of  Gov- 
ernment ;  that  is,  they  give  security  to  the  Crown 
for  the  faithful  performance  of  eveiy  duty  the  Leg- 
islature may  throw  upon  them ;  they  occupy,  there- 
fore, a  thoroughly  responsible  position :  and  from 
their  character,  position  in  life,  and  education,  there 
is  moral  assurance  of  the  right  discharge  of  every 
imposed  trust. 

Third,  Local  Distribution :  This  presents  Division 
Court  Clerks  as  parts  of  a  most  perfect  ramification, 
combining  all  the  advantages  of  decentralization 
with  what  is  valuable  in  a  central  direction  and 
control.  Be  it  remembered,  that  these  officers  are 
not  a  changing  body — the  individuals  remain  al- 
ways in  a  particular  section  of  the  county,  and  have 
a  permanent  hold  of  office,  they  are  not  removed 
except  for  inability  or  misbehaviour.  According  to 
the  provisions  of  law,  every  county  in  Upper  Can- 
ada is  separated  into  local  divisions  for  Court  pur- 
poses— each  division  comprehending  one  or  more 
townships.  These  divisions  are  regulated  for  the 
convenience  of  the  inhabitants;  and  the  Clerk's 
office  is  usuallyi  if  not  in  the  geographical  centre, 
in  the  centre  of  population  in  each  Division,  as  near 
as  circumstances  will  permit.  So  circumstanced, 
every  man,  woman  and  child  is  generally  known 
to  the  Clerk  or  Bailiff  of  the  Division ;  the  latter  is 
constantly  perambulating  the  Division,  and  \hfi 
constai^t  recourse  to  the  Clerk's  office,  we  m^y 


1856.] 


LAW    JOURNAL. 


133 


suppose,  keeps  him  an  courant  with  such  incidents 
as  births,  deaths  and  marriages,  (people  like  to 
hear  and  speak  of  these  things,  or  we  would  not 
see  the  newspapers  give  them  a  space) ;  and  under 
the  plan  we  will  presently  trace  out,  a  most  perfect 
return  could  be  obtained  from  every  part  of  th^ 
county.  We  must,  however,  except  the  cities, 
when  we  speak  of  the  officer's  personal  knowledge 
of  current  events ;  but  in  other  respects,  the  system, 
if  itpplied,  would  be  found  to  work  well  in  cities. 

The  proposed  plan  is  this : — 

1st.  Require  parties  under  a  moderate  penalty — 
to  be  recovered  through  the  Division  Courts,  as  the 
<^heapest  and  most  effective  tribunal — ^to  notify  the 
Clerk  of  the  Division  Court  in  which  they  are  when 
the  event  takes  place,  of  every  marriage,  birth  and 
death,  with  necessary  particulars,  providing  dis- 
tinctly who  should  be  the  person  to  notify — and  in 
the  case  of  strangers,  making  it  incumbent  on  the 
parties  on  whose  premiies  9.  death  occurred,  to 
notify  the  Cleifc 

2nd.  Require  Clerks  to  keep  a  registry  in  such 
•a  form,  and  with  such  particulars  as  the  Board 
might  prescribe^  and  transmit  the  same  half  yearly 
.or  yearly  to  the  Clerk  of  the  Peace  for  his  county ; 
Ihe  registry  to  be  made  up  from  the  notices  given  in ; 
jand  perhaps  the  Clerk's  personal  knowledge^  or 
other  reliable  sources  of  information  brought  to 
bear,  in  order  to  secure  completeness ;  allow  the 
Clerk  for  this  Registry  and  retum  so  much  for  the 
£rst  50  items,  and  so  much  in  addition  for  every  10 
or  20  thereafter. 

3rd.  Make  it  the  duty  of  each  Division  Court 
Bailiff  to  notify  the  Clerk  of  every  biirth,  death  or 
marriage,  he  may  have  knowledge  of  as  occurring 
in  the  Division,  and  let  proceedings  be  taken  for 
conviction  of  parties  making  default,  and  give  one 
Jialf  the  penalty  to  the  Bailiff^  the  other  half  in  aid 
of  the  fee  fund. 

4th.  The  Clerk  of  the  Peace  to  report  tolhe  County 
Judge  any  Clerk  making  default  in  transmitting  his 
jretums— £nes  to  be  imposed  iox  wilful  default  or 
;aeglect. 

5th.  As  respects  Marriages,  it  might  be  still,  per- 
ihaps,  required  of  Ministers,  to  give  an  account  of 
^em  to  the  Division  Court  Clerk. 

This  plan  would  at  once  seem  sufficient  to  secure 


what  is  necessary,  and  that  without  offence  to  any. 
No  new  machinery  need  be  devised,  for  there  is  one 
already  in  existence  completely  suitable.  The  law 
might  be  made  known  by  requiring  the  Statute  to 
be  read  at  the  opening  of  every  Division  Court  for 
one  year  after  it  comes  into  operation.  Forms  pre- 
pared by  the  Board  of  Registration  could  be  con- 
veniently transmitted  to  the  Division  Court  Clerks 
through  the  Clerks  of  the  Peace.  With  respect  to 
fees,  it  would  of  course  be  palpably  unjust  to  cast 
this  duty  on  Clerks  without  adequate  payment; 
aiid,  in  a  more  general  point  of  view,  work,  to  be 
well  done,  must  be  fairly  paid  for.  The  expense, 
after  all,  would  be  nothing  as  compared  to  the 
advantage,  and  the  amount  might  be  readily  ascer- 
tained— ^ihe  number  of  Division  Court  Clerks  and 
the  ordinary  tables,  forming  a  basis  of  a  calcu- 
lation. 

Is  it  objected  that  these  compulsory  notices  to 

Clerks  might  be  unpalatable  to  the  public  ?    We 

reply,  that  matters  of  public  concern  should  be  the 

paramount  consideration,   and   after  the  first  six 

months  the  duty  would  be  known,  and  would  be 

universally  acted  on.  It  may  be  that  with  the 
Statesman  and  the  Lawyer  the  value  of  statistics 
is  more  perfectly  appreciated,  but  it  seems  alto- 
gether unnecessary  in  the  present  day  to  enter  on 
any  labored  investigation  of  the  uses  and  object  of 
reliable  statistics. 

In  these  remarks  the  writer  has  only  a  patriotic 
object  in  view,  and  they  are  respectfully  submitted 
in  the  hope  that  they  will  receive  the  attention  a 
subject  so  important  demands.  The  scheme  is, 
no  doubt,  capable  of  enlarged  application,  and  of 
being  rendered  more  perfect  in  details,  indeed  an 
outline  of  the  plan  only  is  set  down.  If  erroneous 
in  principle,  what  has  been  said  will  fall  quietly  to 
the  ground ;  if  correct,  we  have  faith  in  its  being 
sifted  and  taking  root. — Communicated', 


BYE-LAWS. 


Municipalities  with  the  very  best  intentions  are 
frequently  plunged  in  difficulties  by  reason  of  de- 
fects in  the  Bye-Laws  they  pass.  Their  powers 
are  large,  the  matters  in  respect  to  which  they  are 
empowered  to  make  bye-lawli  extensive  and  varied. 
Corporations  are  creatures  of  civil  polity;  they 
have  only  such  powers  as  the  Legislatuie  has  con- 
ferred, and  these  powers  must  be  exercised  in  the 
method  laid  down  by  the  laws.    The  members  ojf 
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Corporations,  however  competent  in  other  matters, 
are  not  equal  to  the  task  of  preparing  complicated 
bye-laws,  that  require  not  only  an  acquaintance 
with  the  provisions  of  the  Statutes,  but  a  familiarity 
with  the  general  principles  of  Law  and  the  deci- 
sions of  the  Courts.  [1] 

It  can  be  no  matter  of  surprise,  therefore,  if 
County  as  well  as  Township  Municipalities,  will 
occasionally  transgress  their  powers  or  omit  some 
necessary  matter  of  form,  and  the  bye-laws  they 
pass  turn  out  to  be  illegal  and  inoperative.  A  pro- 
minent feature  in  the  Lata  Journal  {torn  the  first  has 
been  to  place  before  Municipal  bodies  reliable 
information,  and  not  only  have  we  presented  them 
with  an  annotated  digest  of  all  the  early  Municipal 
and  leading  cases,  but  have  continued  to  publish 
in  full  all  the  Reports  of  the  Courts  of  Common 
Law  relating  to  Mimicipal  and  School  matters. 

Something  additional  is  said  to  be  required. 
One  friend  has  suggested  to  us  that  U  professional 
man  in  each  County  should  be  appointed  to  advise 
the  Municipal  authorities  therein,  and  to  prepare 
bye-laws  as  required,  or  one  for  the  whole  of  U.  C, 
and  that  "  by  union  the  services  of  a  competent 
person  may  be  secured  without  the  expense  bearing 
hardly  on  any  quarter," 

Another  friend  has  submitted  a  plan  that  seems 
feasible  enough,  and  one  which  might  be  attended 
with  considerable  benefit.  It  is  that  "  from  every 
Municipality  for  which  a  Bye-Law  was  prepared  by 
a  competent  professional  man,  a  copy  should  be  sent 
for  publication  to  the  i/iu^JbuTVta/,  accompanied  with 
a  note  of  the  circumstances,  or  at  least  the  name  of 
the  lawyer  by  whom  it  was  drawn."  This,  how- 
ever, so  far  as  we  are  concerned,  could  only  be  car- 
ried out  by  issuing  a  monthly  or  quarterly  extra,  in 
which  those  Bye-Laws  would  appear.  Such  a 
plan  we  would  have  no  objection  to  adopt  if  the 
undertaking  met  with  proper  encouragement;  a 
very  trifling  sum  from,  say  one  half  of  the  Munici- 
palities in  U.  C,  would  be  sufficient  to  cover  the 
expense.  As  requested,  we  submit  the  matter  to 
to  those  of  our  readers  whom  it  may  concern. 

The  other  proposition,  the  appointment  of  a  local 
or  Provincial  Counsel  for  Municipalities,  we  will 
probably  examine  at  length  hereafter. 

rij  Any  reader  of  the  lyiw  Journal  will  be  able  to  judge  for  himBeif  by  a 
reference  to  the  number  of  bye-laws  quaalied  by  the  Courts. 


GUARDS  ABOUT  MACHINERY.—PENNIES  SAVED, 

LIVES  LOST. 

We  constantly  read  in  the  public  journals  of 
accidents  to  individuals  by  their  coming  in  contact 
with  mill  and  other  machineiy,  and  neither  the 
number  nor  dreadful  nature  of  these  accidents 
seems  to  make  people  one  whit  more  cautions  in 
going  through  places  where  machinery  is  erected. 
The  Act  of  1  Vic,  cap.  18,  was  passed  expressly  to 
prevent  accidents  from  this  cause,  and  if  its  provi* 
sions  were  proper/y  carried  out  the  number  of  casu* 
allies  would  be  greatly  diminished.  The  owner 
of  buildings  in  which  machinery  is  erected,  if  pos- 
sessed of  right  feeling,  will,  of  his  own  accord, 
erect  proper  guards ;  if  he  does  not,  and  loss  of  life 
or  limb  is  occasioned  by  his  neglect,  even  coupled 
with  want  of  caution  by  another,  his  conscience 
must  be  left  ill  at  ease. 

But  responsibility  lies  with  the  Magistracy  also, 
and  if  from  indolence  or  wilful  neglect.  Magistrates 
in  the  neighborhood  omit  to  visit  a  building  in  which 
dangerous  machinery  is  employed,  and  to  direct 
proper  and  suflScient  guards  to  be  erected  about  it, 
they  fail  to  comply  with  the  directions  of  the  law, 
(sec.  S,  same  Act)  and  exhibit  an  unpardonable 
indifference  to  the  benevolent  objects  the  Statute 
aims  at. 

Owners,  should  they  fail  to  comply  with  the  di« 
rections  of  a  Magistrate,  are  liable  to  be  fined,  and 
failing  to  pay  the  fine  and  costs,  to  be  imprisoned 
in  the  common  gaoL 

We  would  earnestly  urge  upon  the  Magistracy 
attention  to  the  duty  pointed  out.  Every  case  of 
injury  by  machinery,  unless  shown  not  to  have 
arisen  for  want  of  guards,  is  a  dark  reflection  not 
only  on  the  owner,  but  on  the  surrounding  Magis- 
tracy. 

To  owners  of  machinery,  without  entering  on  a 
discussion  as  to  their  legal  liability,  we  would  just 
mention  a  case  that  was  decided  in  the  Court  of 
Queen's  Bench,  in  England,  in  the  month  of  Janu- 
ary last.  There  is  a  Statute  in  force  there  similar 
in  principle  to  our  own,  which  requires  that  mill 
geai^g  shall  be  securely  fi^nced,  A  shaft  in  a  mill 
was  so  placed  as  not  to  be  where  persons  were 
likely  to  pass,  or  be  employed — ^in  fact,  it  was  such 
a  height  above  the  nearest  floor  as  to  present  nio 
appearance  of  liability  to  accident  while  the.  shaft 
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was  in  motion;  but  a  person  did  happen  to  be 
injured  by  the  shaft,  and  brought  his  action  for 
damages.  It  was  defended  on  the  grounds 
that  fence  or  guard  was  unnecessary — the  situ- 
ation of  the  shaft  preventing  approach.  What 
did  the  Judges  say  to  this  ?  They  said :  "  The 
Legislature  have  not  said  that  where  there  shall 
be  danger  the  machinery  shall  be  fenced,  but 
has  declared  in  the  most  absolute  manner  that  in 
ail  cases  mentioned  the  machinery  shall  be  fenced ; 

•  •  this  law  has  been  disobeyed  by  the  defen- 
dants. •  •  •  .  The  section  says  absolutely,  *t7 
shall  be  fenced.^  To  add  a  qualification  to  that, 
when  there  is  danger ,  would  be  to  make  a  new  law. 

•  ♦  •  Even  before  the  Statute,  if  the  place  was 
dangerous,  there  would  have  been  a  remedy  on 
the  score  of  neg^gence :  but  the  very  object  of  the 
Statute  was  to  make  the  omission  to  fence  in  all 
cases  unlawful'' ! ! — and  the  plaintiff  had  judgment 
in  his  favour. 

Let  us  give  another  little  piece  of  information  to 
owners  of  machinery  who,  reckless  of  danger  to  the 
public,  put  up  no  guards  or  fence.  The  Act  of  Par- 
liament 10  &  1 1  Vic,  cap.  6,  gives  a  right  of  action 
to  recover  damages  for  the  death  of  any  person 
through  wrongful  act,  neglect  or  default.  Viewed, 
therefore,  as  a  mere  business  precaution,  the  ex- 
pense of  guards  to  machinery  may  in  the  end  prove 
a  wise  investment  for  the  owner. 


AMERICAN  REPRINTS. 


We  had  oocosion  in  the  May  number  to  refer  to  the 
very  great  improvement  of  late  years  in  American  Law 
Publications,  (originial  works  and  reprints.)  There 
now  lie  before  us  four  books  (noticed  on  another  page) 
from  the  establishment  of  Messrs.  T.  &  J.  Johnson, 
Philadelphia,  which  present  additional  evidence  of 
the  correctness  of  our  former  observations.  And  if 
Philadelphia  has  reason  to  be  proud  of  the  ability  and 
iadustry  of  her  legal  writers,  she  has  no  less  reason  to 
boast  of  her  Law  Publishers.  These  Books  are  got  up 
in  excellent  style,  clear,  vigorous  looking  type, — ^no 
dim,  worn-out  look, — ^no  huddled  appearance  on  the 
pages ;  and  the  notes  are  well  disengaged,  the  English 
and  American  being  conveniently  divided.  The  man- 
ner of  manufkctuie  is  not  second  to  that  of  any  Law 
Book  we  have  yet  seen  published  on  this  Continent, 
(would  that  we  could  with  trath  except  Canadian 
Books)  but  Messrs.  Johnson  &  Co.'s  is  an  old  established 


firm,  for  years  exclusively  confined  to  this  class  of  busi- 
ness, and  therefore  excellence  might  reasonably  be 
expected.  We  refer  to  the  last  page  for  a  list  of  some 
of  their  more  recent  publications ;  their  stock  is  being 
constantly  increased  by  supplies  of  old  and  scaroe 
books,  as  well  as  of  recent  English  publications,  as  their 
published  Catalogues  abundantly  prove. 


CHIEF  JUSTICE  MACAULAY. 

We  are  very  much  pleased  to  learn  that  the  Bar  have 
determined  to  f  rocuro  a  full  size  Portrait  of  Chief  Jus- 
tice Macaulay,  to  be  placed  in  the  Library  of  Osgoode 
Hall ;  and  that  the  Committee  named  has  already  taken 
steps  to  give  every  member  of  the  profession  an  oppor- 
tunity of  becoming  a  jiarty  to  the  movement :  of  which, 
we  have  no  doubt,  all  the  brethren  will  be  so  glad  to 
avail  themselves  as  to  render  it  unnecessary  to  say  a 
word  with  regard  to  the  claim  for  co-operation  which 
this  matter  has  upon  tlieni  in  particular.     , 

Such  men  as  Chief  Justice  Macaulay  belong  to  the 

public,  and  we  are  happy  to  find  that  he  has  allowed 

his  standing  demurrer  to  portrait  taking-to  be  overruled 

by  the  Committee.    The  surrender  of  personal  feeling 

to  social  claims  is  one  of  those  imperfect  obligations 

which  Mr.  Macaulay  will  find  authority  for  at  homo 

and  here,  in  the  case  of  many  otJier  high  ministers 

of  Justice,  revered  by  the  Bar  and  honored   by  the 

public  for  sterling  integrity  and  worth. 

A  subscription  of  JC1.5s.  from  members  of  the  Bar, 
it  is  said,  will  enable  the  Committee  to  put  the  work  in 
the  charge  of  the  Artist;  and  subscribers  will  receive  a 
miniature  photograph,  or  other  likeness,  of  the  Chief 
Justice. 

Subscriptions  to  be  sent  to  John  Bell,  Esq.,  Barristcfi 
Toronto,  Treasurer  of  the  Fund. 


''  AND  BEARDED  LIKE  A  PARD.'> 


We  have  heard  of  some  rather  telling  thhigs  said  of 
bearded  Barristers,  by  certain  high  ministers  of  Justice. 
The  following  from  a  work  on  the  French  Bar  will 
show  the  feeling  in  tlxe  "  country  of  hairy  faces": — 

« In  1854  a  question  was  raised,  which  might  seem 
unimportant,  were  it  not  that  everything  affecting  the 
dignity  of  Justice  is  of  a  serious  nature.  The  tribunal 
of  Ambert  ruled  that  an  Advocate  who,  when  in  foren- 
sic attire,  should  wear  his  beard  and  moustaches,  was 
guilty  of  a  disrespectful  act,  and  in  consequence  it  sen- 
tenced some  members  of  that  bar  to  be  reprimanded. 
In  Paris,  however,  the  Judges  are  not  so  severe  as  in 
the  Puy  de  D6me;  but  it  is  considered  fantastic  to 
afiect  an  appearance  which  is  not  in  keeping  with  the 
greater  number,  for  a  decent  and  even  a  good  appearance 
is  suitable  for  an  Advocate  in  Court  as  well  as  out." 
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Wb  have  received  several  notices  of  non-reception  of 
Kos.  of  the  Law  Journal  from  some  of  our  more  dis- 
tant sahscribers.  The  nnmbers,  on  issue,  are  regularly 
mailed  from  the  Office,  and  we  would  request  any  sub- 
scriber who  may  not  feceivef  the  Jditrnal  regularly,  to 
notify  us  of  the  same.  Irregularity  in  delivery  of  Pub- 
lications is  becoming  a  general  complaint;  if  it  were 
a  regulation  that  the  Post-mark  should  be  affixed  to 
newspapers  a^  well  as  letters  on  their  pasSl^ge  through 
any  Postoffice,  a  boon  would  be  conferred  on  the  pubhc. 


Index  to  Vol.  I.-— We  hare  an  elaborate  Index,  now 
in  the  hands  of  the  printer,  to  the  first  volume  of  this 
Journal,  but  fear  it  may  not  be  ready  in  time  to  accom- 
pany the  present  number.  Our  readers  will  find  that 
it  its  issne  has  been  delayed  beyond  the  usual  time,  the 
Index  will  be  the  more  full  and  complete  than  that  of 
any  similar  publication.  With  the  last  issue  we  com- 
menced and  will  continue  in  each  number  a  table  of 
Contents  for  temporary  reference. 

PPMM—— ^^— — — — — — rt^— — — ^— — *^— ^—^1^.— ^W^^^— 

DIVISION     COU  RTS* 

(Reports  in  relation  to.) 


NOLISH    CASES. 


EX. 


Phillips  y.  Hewstoit. 


Jan.  26. 


County  CourU^Lesacy—Juritdietion—%  ^10  Yie.y  cap.  95,  »te.  65. 

A  testator  by  his  will  |[ave  to  H.  XlOO  in  trnst  to  pay  the  same  to  P.  on  his 
Bttouiiit(^  the  age  ot  21  yearii,  aiul  in  the  ni«>aJitiinc  to  invent  the  raoii«y  aiid 
pay  the  iiitcrc«t  to  P. ;  and  he  empnwered  II.,  if  he  «hould  think  fit,  to  di»pi>«» 
of  the  whole  or  part  of  the  money  for  tlie  advantuj^e  of  P.  during  his  miiiorliy. 
At  the*  time  of  the  tc«italor»s  (hrath  P.  was  an  infant.  l'|xni  \\\*  aliHiniug  tho 
ai^  of  21  years  he  brought  an  action  m  tbo  County  Court  against  ll.  for  the 
recovery  of  the  residue  of  the  XlOO : 

HWtf,  that  the  XlOO  vt^as  not  given  as  a  legacy  bv  the  wilK  but  that  a  tnwt  was 
thereby  created,  and  that  the  Coonty  Court  hod  no  junsdictiotu 

This  was  a  motion  for  a  writ  of  prohibition  to  stay  proceed- 
ings in  a  plaint  in  the  County  Court  of  Lancaster  held  at  Liver- 
pool. The  plaint  was  brought  to  recover  £50,  the  balance  of  a 
sum  of  £100  claimed  as  a  legacy  under  a  will.  It  ap{)eared 
at  the  trial  that  the  bequest  m  miestion  was  contained  in  the 
will  of  an  uncle  of  the  plaintin*,  by  which  the  testator,  afler 
bequeathing  a  trifling  legacy,  lelt  all  his  estate  and  effects, 
consisting  of  personalty,  to  the  defendant  in  trust  as  soon  as 
convenient  after  his  decease  to  sell  his  furniture  and  effects, 
get  in  his  debts,  and  stand  possessed  of  the  proceeds  and  of  the 
money  so  to  be  collected  in  trust,  to  pay  to  the  plaintifi,  his 
nephew,  the  sum  of  £100  when  he  should  attain  tne  age  of  21 
years,  and  in  the  meantime  to  invest  the  £100  and  pay  the 
interest  to  his  nephew ;  and  powers  were  given  to  the  defen- 
dant, who  was  called  '^trustee''  in  the  will,  to  advance  either 
a  part  or  the  whole,  if  he  should  think  fit,  for  the  education  or 
apprenticing  of  the  defendant,  or  otherwise  for  his  benefit  dur- 
ing his  infancy.  The  testator  then  gave  a  sum  of  £50  to  each 
of  his  two  nieces,  payable  upon  their  respectively  attaining  the 
age  of  21  years,  and  with  like  powers  of  disposing  of  the  money 
for  their  advancement  during  infiaLncy.  The  testator  died  while 
the  objects  of  his  bounty  were  respectively  infants,  and  the 
defendant,  before  they  attained  the  age  of  21  years  respectively, 
had  paid  a  portion  of  the  money,  so  bequeathed,  to  their  mollier 
for  their  support.  The  plaintiif,  having  come  of  age>  brought 
this  action  to  recover  an  alleged  residue  of  £60,  and  by  the 
particiUars  he  abandoned  tlie  residue  above  £50. 

Milioardy  for  the  defendant. — The  Court  will  issue  a  prohi- 
bition*   Jurisdiction  is  given  to  the  County  Courts  in  the  case 


of  a  claim  to  a  distributive  share  imder  an  intestacy,  or  of  » 
legacy  under  a  will,  by  9  &  10  Vic,  cap.  95,  sec.  65 ;  but  thi» 
is  a  case  of  trust,  and  not  of  a  legacy. 

Asplandy  contra. — A  specific  sum  is  given  by  the  will  pay- 
able at  a  time  certain.  It  is  not  the  less  a  legacy  because  the 
party  to  pay  it  may  be  also  viewed  as  a  trustee.  In  fact  everv 
executor  is  viewea  in  ec(uity  as  a  trustee  for  the  payment  ot 
legacies.  (He  cited  Slor.  Elq.  Jur.,  sec.  640;  1  Wms.  £xorB./ 
194;  Pears  v.  Wilson,  6  £xch«,  862.) 

,  •  •  •        •  _ 

Miltoardf  in  reply,  cited  Re  Fuller  v.  Mackay,  22  L. J.Q.B.y 
416 ;  W.  R.  1852-9i  447. 

AldeAsoit,  B. — I  Biti  of  opinion  (hat  the  prohifyxtidh  8h<^<l 
^.  This  is  not  simply  a  caae  of  a  legacy.  It  was  necessary 
m  order  to  effectuate  the  testator's  intentions  that  a  trust  should 
be  created,  for  the  cestuis  que  trtiat  are  infants,  and  there  are 

?>wer8  to  advance  during  their  infancy  for  their  education,  &c«' 
his  is  the  case  of  a  real  tmstee.  The  merely  calling  an  exe- 
cutor trastec  in  the  will  does  not  pretent  County  Court  enter- 
taining jurisdiction  if  what  is  ^ven  is  a  legacy ;  out  we  cannot 
allow  the  County  Court  to  deal  with  cases  of  breach  of  trust, 
in  which  questions  of  equity  arise,  for  the  disposal  of  which 
they  have  no  adequate  process. 

Platt,  B. — The  defendant  had  a  discretionary  power  to  make 
advances,  and  that  is  no  part  of  the  duty  of  an  executor. 

Bramwell  6. — We  may  consider  this  case  without  being  at  all 
embarrassed  by  the  casse  of  Pears  v.  IVHson,  where  the  subject 
matter  of  the  plaint  was  undoubtedly  a  legacy.  So  considered^ 
the  plaintiff's  cause  of  complaint  only  requires  to  be  stated  in 
order  to  render  if  clear  fhat  it  is  &  breach  of  trust  of  which  he 
complains,  and  tliat  it  is  not  a  legacy  he  seeks  to  recover :  her 
says  that  the  defendant  was  intrusted  with  money  which  he 
ought  to  have  invested,  and  on  his  attaining  21  years  of  aire  to' 
have  paid  over,  and  he  complains  that  he  did  not  invest  the 
money,  or  that,  having  invested  it,  he  did  not  pay  it  over.  It 
is  in  truth  a  breach  of  trust. 

Rule  absolute  for  cL  prohibitiori. 


C.P.  A9BciiotTv.Fout.KK8.  Aprill6fl% 

Commm  Laic  Proeedun  Act,  1664,  see.  4^— Cowttjr  Coiart  AeU—Cotm—StiM^. 

If  a  rale  be  BO  drawn  up  thi^t  lufficient  matermls  are  not  brought  before  the 
Court,  the  Court  may,  in  their  discretion,  under  sec.  46  of  the  Common  Law' 
Procedure  Act,  1804,  raak«  an  order  for  the  produclioa  of  a  document  ibey 
may  deem  necesssuy  ibr  the  dtscnssTon  of  tkt  rule. 

Since  the  paMinff  of  13  &  14  Vic,  can.  61,  if  an  action  be  brought  for  k  sum  be- 
tween X30  and  XfiO,  and  the  claim  be  reduced  at  the  triaJ  by  rvamsef  a  setoff, 
the  plaint  iff  in  not  entitled  to  his  costs,  unless  there  be  a  certificate,  role,  or 
order  for  them  under  that  statute. 

This  cause  was  tried  before  the  Secoadaryof  London.  Thet 
plaintiff's  claim  was  £37  odd,  but  was  reduced  by  a  set-off 
to  £4.  The  Master  allowed  the  plaintiff  his  costs ;  and  sub- 
sequently an  order  was  made  by  Coleridgey  J.,  for  the  Master 
to  review  his  taxation.  A  rule  having  been  obtained  to  res- 
cind that  order,  the  rule  was  drawn  up  **  upon  reading  the 
duplicate  of  an  order  made  by  Mr.  Jcrstice  Coleridge  and  the' 
two  affidavits  of  William  Lewis  (as  to  certain  particolars- 
having  been  made  by  mistake)  and  the  paper  waiting  to  one 
of  them  annexed,  it  is  ordered,''  &c. 

Hatokins,  who  was  instructed  to  show  cause,  objected  thaC 
it  was  necessary  for  the  party  who  obtained  the  rule  to  bring 
before  the  Court  materials  to  show  that  the  oider  of  Coleridge, 
J.,  was  improperly  made,  which  was  not  done. 

Jervis,  C,J.,  referred  to  sec.  46  of  the  Common  Law  Pro- 
cedure Act,  1854,  and  suggested  that  the  Court  would  under 
that  section  make  an  order  for  the  production  of  the  Master's 
allocatur. 

Hawkins  then  showed  cause. — Awards  v.  Rose,  8  Ex.  312  ^ 
Wallen  v.  Smith,  3  M.  &  W.  138 ;  Dixon  v.  Walker,  J.  M.  & 
W.  214  J  and  Parker  v.  Serle,  6  Dowl.  P.  C,  334,  were  refor^ 
red  to. 
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Petersdatff  in  support  of  the  mJe. — Woodhams  v.  Newman, 
7  C.  B,  654  5  s«  c.  18  L.  J.  C.  P.  213>  was  referred  to. 

Cur.  ad.  vuU. 

Jkryib,  C.J.  (April  17.) — We  have  considered  this  case, 
and  think  the  rule  ought  to  be  discharged.  This  was  an  ap- 
plication to  rescind  an  order  of  my  brother  ColeridgeWo  review 
the  taxation,  the  Master  having  allowed  the  costs  where  the 
plaintiff  was  suing  for  a  sum  under  £50  and  above  £20.  The 
claim  being  reduced  by  a  set-off,  he  recovered  £4  only.  Mr. 
Hawkins  contended  that  the  recimery  was  to  be  the  criterion, 
and  we  are  of  that  opinion.  The  first  County  Court  Act 
made  provision  for  a  plaint,  and  the  costs  were  recovered, 
and  they  might  be  taken  away  by  a  suggestion.  The  11th 
section  provided  that  where  the  party  recovered  less  than  £20 
(not  exceeding)  there  should  be  no  costs.  The  12th  section 
provided  that  the  presiding  officer  might  certify  for  the  costs, 
and  the  12th  section  gave  certain  powers  to  a  judge  at  cham- 
bers, or  the  Court,  &c.  We  thinK  the  amount  recovered  is 
the  criterion,  and  that  if  it  be  under  £20,  unless  there  is  a 
certificate,  no  costs  are  to  be  given. 

Rule  discharged. 
Q.B.  Challikkr  v.  BtTROJcss.  April  OS. 

County  Court^lmterpUader  tummau-'Wimi  of  adjuHeiUum. 

A  claimaut  of  ooods  seized  under  a  Cooilty  Court  exeeution,  who  is  summoned 
by  iulerpleader  summons  before  the  County  Courts  but  does  not  {vosecute  his 
claim,  may  sue  in  the  Superior  for  the  wrongfbl  conversion^  unless  it  appears 
that  there  wan  an  adjudication  upon  the  chum  iu  the  County  CourL 

Action  for  aellins,  converting  and  wrongfully  depriving  the 
plaintiff  of  his  goods,  to  wit,  certain  furniture. 

Plea :  That  one  Masters  had  recovered  a  judgment  in  the 
Cheshire  Co.  C.  against  Topham ;  that  defendant  was  the 
high-bailiff  of  the  courts  and  nad  levied  the  goods  in  question 
on  Topham's  premises,  under  an  execution  upon  the  judg- 
ment; that  plaintiff  claimed  the  goods,  and  an  interpleader 
summons  was  then  obtained,  but  that  plaintiff  did  not  prose- 
cute his  claim>  but  m^de  defaolty  whereupon  the  goods  were 
sold. 

Demurrer  to  the  plea. 

WeUby  in  support  of  the  demurrer.— Sec.  118  of  the  9  &  10 
Vic.,  cap.  96,  enacts  that  the  officer  charged  with  the  Co.  C. 
execution  may  obtain  an  interpleader  summons,  calling  the 
execution-creditor  and  the  claimant  before  the  court ;  <'and  the 
judge  shall  adjudicate  upon  such  claim  and  make  snch  order 
m  respect  thereof,  &o.,  as  to  him  shall  seem  fft."  This  plea 
is  baa,  for  it  does  not  show  any  adjudication  upon  the  sum- 
mons* 

J7.  lAoyd  in  support  of  the  plea. — When  once  the  claim  is 
brought  before  the  Co.  C,  no  action  can.  be  brought  in  any 
other  court  in  respect  of  the  goods  until  the  matter  has  been 
determined  in  the  Co.  C.  The  plea  shows  that  the  matter  is 
still  pending  in  the  Co.  C,  and  as  no  adjudication  is  set  out, 
for  all  that  appears  on  the  record,  the  Co.  C.  may  issue  a 
fresh  interpleader  summons. 

By  the  Court. — ^The  matter  is  not  res  judicata,  and  the  plea 
18  no  bar  to  the  action. 

Judgment  far  the  plaintiff. 


MONTHLY  REPERTORY. 


COMMON    LAW. 


Kma.  V.  JouH  Davis  alias  Busu  and  Wiluah  Davibs. 

C.C.R.  AprU^. 

Larceny^Misdelipered  letters-Found  articles :  law  as  to, 

inapplicable. 

A  post  letter  directed  to  J.  D.,  containing  a  postoffice  order, 
was  misdelivered  to  J.  D.>  one  of  the  prisoners.    He  took  it 
to  W.D.,  the  other  prisoneri  who  read  it  to  him.    Upon  heai- 
21 


ing  it  read,  he  said  the  letter  and  order  were  not  for  him. 
W.  D.  advised  him,  notwithstanding,  to  keep  the  letter  and 
get  the  money.  Both  prisoners  accordingly  applied  at  the 
postoffice  and  obtained  tue  money. 

Held,  that  a  conviction  of  the  prisoners  for  stealing  the 
order  must  be  set  aside. 

Semble,  that  the  law  of  larceny  in  respect  of  articles  found 
and  appropriated  bv  the  finder  after  he  has  ascertained  what 
the  article  is,  and  the  marks  of  ownership^  is  inapplicable  to 
a  misdelivered  post  letter. 

C .  P .  Re  VIS  V.  Smith.  April  25, 29. 

Witness, — Svfearing  to  defamatory  matter  in  a  judicial 
proceeding — Belief  of  witness — reasonable  and  probable 
cause. 

No  action  lies  agShst  a  person  for  **  falsely  and  maliciously 
and  without  any  reasonable  or  probable  cause,  swearing  to 
defamatory  matter  in  an  affidavit  in  a  Chancery  suit,  whereby 
the  person  defamed  is  injured,  it  not  appearing  that  the  per- 
son making  such  affidavit  did  not  believe  what  he  so  swore 
to^  to  be  true. 

.B.Q  PiM  V.  Campbell.  May  5, 

Agreement — Conditional  signattire^ Postponing  operation. 

Upon  the  trial  of  an  action  upon  a  written  agreement,  evi- 
dence is  admissible  under  non-assumpsit  to  show  that  the 
defendant  signed  the  document  upon  tne  understanding  be- 
tween the  parties  that  it  was  not  to  operate  as  an  agreement 
until  a  certain  condition  had  been  performed ;  but  in  such  a 
case  the  jury  ought  to  be  Cautioned  to  regard  with  scrupulous 
suspicion  the  evidence  adduced  to  prove  such  an  arrange- 
ment. 


Q.B. 


May  7. 


WlOKENDEN  V.  WeBSTER. 

Lease — Covenant — Not  to  carry  on  trade. 

A  covenant  not  to  convert  premises  into  a  shop  or  publio 
house,  or  suffer  any  public  trade  or  business  to  be  earned  on 
therein,  but  to  use  the  same  as  a  private  dwelling-house  only, 
is  broken  by  using  them  as  a  school  for  young  ladies. 


Q.B. 


Wood  st  ux.  v.  Bletchxr.      ^ml  26  ^  30. 

Debt — Plea  of  payment. 

Where  a  man  makes  a  purchase  and  the  article  is  paid  for 
so  instanter,  there  is  no  debt  incurred,  and  no  occasion  for  a 

plea  of  payment. 

>  I  ■     II     11  I  ■  III  ■ 

£X.  DoBsoN  V.  Collis.  May  3. 

Contract  subject  to  defeasance— Statute  of  Frauds,  sep.  4. 

Although  a  contract  contains  a  stipulation  making  it  defea- 
sible upon  the  occurrence  of  a  certain  event  witmn  a  year, 
it  may  nevertheless  be  an  agreement  not  to  be  performed 
within  a  year  within  the  4th  section  of  the  Statute  of  Funds. 

In  October,  1854)  a  verbal  agreement  was  made  between 
A.  and  B.  that  A*,  should  serve  B.  until  the  1st  Sept.,  1855, 
and  for  a  year  thereafter,  unless  the  said  employment  was 
determined  by  three  months'  notice  to  be  given  by  either 
party. 

Held,  within  the  fourth  section  of  the  Statute  of  Frauds, 
and  that  no  action  would  lie  upon  it  as  it  was  not  in  writing. 

O .O.  R.  ^'^'  ^*  Mary  Anne  Strip.  April  526. 

Evidence — Voluntary  statement  of  accused  made  before  a 

Magistrate  upon  applicatvm  for  a  remand. 

A  voluntary  statement  made  by  a  prisoner  in  the  presence 
of  a  Magistrate  upon  an  application  for  a  remand,  is  admis- 
sible in  evidence  though  the  statement  was  not  taken  down 
in  writing,  and  no  caution  was  given  by  the  Magistrate  to  the 
effect  prescribed  by  the  11  and  12  Vic,  cap.  42,  sec.  18. 


138 


LAW    JOURNAL. 


[July, 


C.C.R.  Reg.  v.  Leech.  April  26. 

False  pretences—  Venue— Jurisdiction, 

A  letter  containing:  a  false  pretence  was  received  by  the 
prosecutor  through  the  post  in  the  borou«rh  of  C,  but  it  was 
written  and  posted  out  of  the  boron i^h.  In  consequence  of 
that  letter  he  transmitted  throirjrh  the  post  to  the  writer  of 
the  first  a  postoffice  order  for  JC20  which  was  received  out  of 
the  borough. 

Heldy  that  in  an  indictment  against  the  writer  of  the  first 
letter  for  false  pretences  the  venue  was  well  laid  in  the  bor- 
ough of  C, 


Q.  B.  Jewell  et  al  v.  Stead.  May  2. 

Thlls— Local  act— Prohibition  to  erect  tolls  within  three  miles 
ofB. — How  distance  to  he  intasured. 
Where  by  a  local  Act,  Trustees  of  a  turnpike  road  were 
prohibited  from  erecting  tolls  within  three  miles  of  B. : 

Held,  that  the  distance  was  to  bo  measured  as  the  crow 
flies. 

ScoTT  V.  The  Mayor,  Aldermen  and  Citizens  or  Man- 
EX.  CHESTER.  April  30. 

Master  and  tertant—PtMic  commissicmerS'^LiabUity  for 

acts  of  toorkmen. 

The  municipal  corporation  of  M.  were  empowered  by  act 
of  Parliament  to  do  all  the  necessary  acts  for  li«?hting  the 
borough  and  to  supply  the  inhabitants  with  gas  at  "such^rates 
as  sliould  be  agreed  between  them  and  the  persons  supplied ; 
and  they  were  directed  to  apply  the  money  received  from  the 
gas-works  "  in  paying  ofl  the  mortgages  and  annuities  secured 
thereon,  and  in  payment  of  certain  expenses  connected  with 
their  gas-works,  and  as  to  the  residiK?  of  such  monies  in  and 
towanls  the  improvement  of  the  township  of  M.'' ;  and  they 
were  authorized  for  a  period  of  10  years  to  apply  such  portion 
of  the  residue  as  thev  might  think  fit— not  exceeding  one 
moiety  thereof  towards  payment  of  the  annual  expenses  to 
be  incurred  m  supplj^ing  the  mhabitants  of  ihe  borough  with 
water,  and  in  reduction  of  the  water-rale — while  servants  of 
the  corporation  were  fixing  a  gas-pipe  in  a  public  street  in 
M.,  by  their  negligence  a  piece  of  metal  was  projected  with 
violence,  and  struck  a  passenger,  and  put  out  his  eye. 

Held,  that  an  action  was  maintainable  against  the  corpora- 
tion for  the  damage  so  occasioned. 


C.P. 


Rodgers  v.  Parker.        Jan.  22,  May  7. 
Distress — Irregularity — No  damage. 

The  4th  count  of  the  declaration  stated  that  the  defendant 
having  distrained  certain  growing  wheat  as  a  distress  for  rent, 
and  having  caused  it  to  be  cut  and  carried  away,  instead  of 
impounding,  appraising  and  sellmg  it,  suffered  other  persons 
to  carry  it  away,  and  convert  it  to  their  own  uses,  whereby, 
&c.     The  6th  count  was  in  trover. 

It  was  proved  at  the  trial  that  the  defendant  seized  plain- 
tyPs  growmg  wheat  as  a  distress  for  rent,  and  sold  it  on  the 
premises  in  a  growing  state ;  that  the  purchaser  cut  the  wheat 
and  carried  it  away,  and  that  the  surplus  of  the  proceeds  of 
the  sale,  after  satisfying  the  rent,  was  paid  over  to  the  plain- 
tifl.  The  jury  found  that  the  plaintiff  sustained  no  damage 
by  this  transaction. 

Held,  that  under  these  circumstances  the  Judge  properly 
directed  a  verdict  for  the  defendant. 


EX.  Tatton  V.  Wade.  May  9. 

False  representation  of  credit— Lord  Tenterden^s  Act  9  Geo. 

cap,  14,  sec.  ^^R^resentation  paHly  written,  partly  oral, 

^-^Danuiges. 

C,  while  negotiating  with  the  plaintiff  for  the  hire  of  fur- 
Diture,  referred  her,  as  to  hio  credit,  to  the  defendant;  and. 


partly  induced  by  the  defendant's  false  representations  in 
writing,  and  partly  by  her  subsequent  false  oral  representa^ 
tions,  the  plaintiff  parted  with  her  furniture  and  suffered  loss. 

In  an  action  for  false  representation,  the  Judge  directed  the 
jury  that  if  they  were  of  opinion  and  believed  that  the  plaintiff 
was  substantially  and  mainly  induced  by  the  written  repre- 
sentation, she  was  entitled  to  their  verdict. 

Held,  that  the  direction  was  right. 


EX.  Lee  v.  VcsEY.  May  5* 

Distress — Joint  tmrrant  executed  by  one — Distress  for  rates* 

Commissioners  for  draining  a  district  and  restoring  and 
maintaining  the  navigation  of  a  river,  were  empowered  by 
Act  of  Parliament  to  impose  rates  apd  enforce  payment  by 
distress.  Acting  under  the  Act,  they  made  a  warrant  ad- 
dressed to  two,  authorizing  them  jointly  to  distrain,  and  ther 
distress  was  made  by  one  only. 

Hdd,  (per  Alderson,  B^  and  Bramwell,  B.)  that  the  dis- 
tress was  not  not  on  that  account  illegal.  Per  Pollock,  C.B,, 
that  the  making  the  warrant  joint,  ins^tead  of  joint  and  several, 
was  "a  defect  or  want  of  form"  within  the  meaning  of  a 
section  in  a  Statute  providing  that  the  distress  should  be 
deemed  unlawful,  nor  the  parties  making  the  same  trespas- 
sers <<  on  account  of  any  defect  or  want  of  form  in  the  sum- 
mons, conviction,  warrant  of  distress,  or  other  proceeding 
relating  thereto. ' 


C.B. 


AULTON  ET  AL  V.  AtKINS, 


May  5  (^  6. 


Implied  covenant — Debt  due  from  partner  to  the  firm. 

Declaration  in  covenant  that  the  defendant  and  his  partner, 
Leedham,  by  deed  af^signed  to  the  plaintiffs  all  and  singular 
the  copartnership  stock  in  trojdie,  fixtures,  debts,  sum  and 
sums  of  money,  and  all  other  the  personal  estate,  effects,  and 
property  whatsoever  of  the  defendant  and  Leedham ;  that 
the  defendant  was  indebted  to  the  copartnership. 

First  breach :  that  the  defendant  nad  not  paid  the  amount 
of  that  debt  to  the  plaintiffs. 

Second  breach :  that  the  defendant  had  not  transferred  to 
the  plaintiffs  a  bill  of  Exchange  payable  to  the  order  of  the 
defendant  (being  part  of  the  personal  estate  and  efibcts  and 
property  of  the  copartnership,)  and  had  incapacitated  himself 
from  so  doing  by  parting  with  the  possession  of  it. 

Demurrer : 

Held,  first,  that  there  was  no  implied  covenant  by  the  de- 
fendant to  pay  to  the  plaintiffs  a  debt  due  from  himsdf  to  the 
copartnership. 

Secondly,  (on  the  authority  of  Wards  v,  Audland,  16  M.  & 
W.,  872)  that  there  being  an  assignment  by  deed  of  the  biU 
of  Exchange  there  was  an  implied  covenant  that  the  defen- 
dant would  not  do  anything  in  derogation  of  his  own  deed. 


C  .C  .HL* 


Reo.  v.  Roebuck* 


3idy3, 


False  pretences — Misrepresentaiion  of  the  quality  of  an 
article  offered  as  a  pledge — Evidence  of  scienter. 

A  false  and  fraudulent  statement  to  a  pawnbroker  that  a  chain 
offered  as  a  pledge  is  of  silver,  is  indictable  under  the  Statute 
7  &  8  Geo.  I  v.,  cap.  29 ;  and  upon  the  trial  of  such  an  indict- 
ment, evidence  is  admissible  of  similar  misrepresentati(ui» 
made  to  others  about  the  same  time,  and  of  the  possession  of 
a  considerable  number  of  chains  of  the  same  lima. 


C.O.R. 


Reo.  y.  Bukgon. 


Mays. 


False  pretences— False  pretences  that  a  house  was  built  upon 
land  offerea  as  security  for  a  loan. 

A.  applied  to  B.  for  a  loan  upon  the  security  of  a  piece  of 
land,  and  falsely  and  fraudulently  represented  that  a  house 
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was  built  upon  it.  B.  advanced  the  money  upon  A.  signing 
dn  a^eement  for  a  mortgage  depositing  his  lease^  and  execu- 
ting a  bond  as  collateral  security. 

Held,  that  A.  was  properly  convicted  of  obtaining  money 
by  false  pretences. 

CtC.R.  Reg.  V.  Gardner.  MayZ, 

False  pretences — Personation — Obtaining  board  and  lodging 

A  person  who,  by  falsely  representing  himself  to  be  another 

Eerson,  induces  another  to  enter  into  a  contract  with  him  for 
oard  and  lodging,  and  is  supplied  accordingly  with  various 
articles  of  food,  cannot  be  indicted  for  obtaining  goods  by  false 
pretences — the  obtaining  of  the  goods  being  too  remotely  con- 
nected with  the  false  representation. 


EX.  Co wiE  V.  Stirling.  Mayl. 

Promissory  note — Payee — Sufficiency  of  designation— Col- 
lateral agreement. 

The  following  instrument  was  sued  upon  ai  a  promissory 
note  by  the  plaintiff  who  at  the  time  of  the  making  of  it,  and 
from  thence  until  the  commencement  of  the  action,  was  the 
secretary  of  the  Indian  Laudable  and  Mutual  Assurance 
Society :  "  Nine  mouths  after  date  I  promise  to  pay  to  the 
Secretary,  for  the  time  being,  of  the  Indian  Laudable  and 
Mutual  Assurance  Society,  or  order,  Company's  rupees  20,000 
with  interest  at  £6  per  cent  per  annum ;  and  I  hereby  deposit 
in  his  hands  twenty-two  Union  Bank  Shares,  as  particular- 
ized at  foot  by  way  of  pledge  or  security  for  the  due  payment 
of  the  said  sum  of  Company's  rupees  20,000,  and  in  default 
thereof,  hereby  authorize  the  secretary  for  the  time  being 
forthwith,  either  by  private  or  public  sale,  absolutely  to  dis- 
pose of  the  said  Bank  Shares  so  deposited  with  him,  and  out 
of  the  proceeds  to  reimburse  himself  the  said  loan  of  Com- 
pany's rupees  20,000,  he  rendering  to  me  any  surplus  ;  and  I 
hereby  promise  to  make  good  whatever  may  be  wanting  over 
and  above  the  proceeds  of  such  sale  to  make  up  the  full 
amount  of  such  loan  and  interest. 

Ueldy  (affirming  the  judgment  of  the  Q.'B.)  that  the  note 
was  made  payable  to  the  person,  whoever  he  might  be,  who 
at  the  time  ot  Us  falling  due  might  be  secretary  to  the  Society, 
and  was  therefore  payable  on  a  contingency  and  void. 


EX.  Clay  v.  Yates.  May  3. 

Contract — Pleading —  Work  and  materials — Printing—  Sta^ 
tute  of  Frauds — Illegality — Part  performance. 

Under  the  count  for  work  and  labour,  and  materials  in  and 
about  the  same  provided,  the  plaintiff  is  entitled  to  recover 
compensation  for  printing  a  book  and  for  the  paper  on  which 
it  is  printed. 

A  contract  to  print  600  copies  of  a  manuscript  and  supply 
the  paper,  is  not  a  contract  for  the  sale  of  goods,  wares,  or 
merchandize,  within  the  17th  section  of  the  Statute  of  Frauds, 
(29  Car.  2,  cap.  3)  and  need  not  therefore  be  in  writing. 

A  printer  was  employed  to  print  600  copies  of  a  book  with 
a  dedication :  the  dedication  was  not  sent  to  the  printer  till 
the  book  was  set  up  in  type.  The  dedication  contained  libel- 
Ions  matter,  and  the  printer  refused  to  print  it :  but  he  printed 
off  the  600  copies  of  the  book  without  the  deuication. 

Held,  that  he  was  entitled  to  recover  in  respect  of  the  part 
printed. 

Q .  B.    Revtxb  v.  The  Electric  Telegraph  Co't.  May  28. 

Cforporatum — TVadtng  Company — Parol  contract  in  the 
course  of  business  of  the  Company,  ratified  by  the  comply. 

Where  a  trading  company,  incorporated  by  charter,  have 
by  their  acts  ratified  a  parol  contract  within  the  scope  of  their 


business  entered  into  by  their  chairman  on  their  behalf  by  a 
third  party,  they  cannot  afterwards  repudiate  the  cootract  on 
the  ground  that  it  was  not  under  their  corporate  seal,  or  that 
it  was  not  signed  by  their  directors  in  pursuance  of  a  provision 
to  that  effect  in  their  deed  of  settlement. 

The  charter  of  a  telegraph  company  provided  that  its  tele- 
graph should  be  open  to  all  persons  equally,  without  favor  or 
preierence.  The  plaintiff  collected  messages  for  the  com* 
pany  and  received  a  commission  from  them  on  the  messages 
collected  and  sent  by  him. 

Ileldy  that  this  was  a  mere  remuneration  for  his  services^ 
and  was  no  preference  over  the  public. 

Qiuerc,  supposing  it  to  be  such  preference,  whether  the 
company  could  have  availed  themselves  of  the  objection. 


C.P* 


AuLTON  V.  Atkins < 
Implied  covenant. 


May  5,  6 
I 


Declaration:  That  defendant  and  L.  were  copartners  ill 
business;  and  byindenture  between  defendant  and  L.  of  first 
part,  plaintiff  of  second  part,  and  certain  other  persons  of  the 
third  part,  defendant  and  L.,  assigned  unto  plaintiff  all  the 
copartnership  stock  in  trade,  fixtures,  debts,  sums  of  money, 
and  all  other  the  personal  estate  and  effects  and  property  of 
them  as  such  copartners ;  that  at  the  time  of  tne  making 
of  the  said  indenture,  defendant  was  indebted  and  account- 
able to  the  said  copartnership  in  £240,  which  was  then  pay- 
able by  the  defendant  to  the  copartnership.  First  breach : 
that  defendant  made  default  in  paying  the  same  to  the  plain- 
tiff. Second  breach :  that  at  the  time  of  making  the  indenture 
a  certain  bill  of  exchange  payable  to  the  order  of  the  defen- 
.dant  for  £120,  and  then  in  the  possession  of  the  defendant, 
was,  and  the  right  to  the  money  therein  specified  also  was, 
part  of  the  said  personal  estate  and  effects  and  property  of  the 
defendant  and  L.  as  snch  copartners ;  that  defendant  madd 
default  in  transferring  the  said  bill  and  the  right  to  the  said 
money  respectively  to  plaintiff;  and  after  the  making  ot  the 
indenture,  incapacitated  himself  from  so  doing,  and  from 
conferring  on  plaintiff  any  right  or  title  to  receive  the  money 
specified  in  the  bill,  by  parting  with  the  possession  of  the  bill 
in  such  manner  and  on  such  terms  as  so  to  incapacitate  him- 
self, and  theieby  defendant  prevented  plaintiff  from  acquiring 
or  having  any  right  or  title  to  the  said  money. 

On  demurrer — Held,  as  to  first  breach,  that  a  covenant 
could  not  be  ♦  inferred  by  defendant  to  pay  plaintiff  the  debt 
due  from  the  defendant  to  the  ccmartnership.  As  to  the  second 
breach,  that  there  was  an  implied  covenant  that  the  defen- 
dant would  not  do  anything  in  derogation  of  his  own  deed, 
and  would  not  transfer  the  bill  to  anybody  else,  &c. 


NOTICES  OF   NEW  LAW  BOOKS. 


Smith's  Law  of  Landloru  and  Tenant,  tvith  Notes  and 
AdditionSy  by  Frederick  Philip  Maude,  of  the  Inner 
Temple,  Barrister-at-Law  ;  and  Notes  and  References  to 
the  American  Cases,  by  P.  P.  Morris,  of  the  Philadelphia 
Bar. 

One  occasionally  finds  in  a  preface,  and  the  work  it  intro- 
duces, something  to  remind  of  the  Eastern  cry,  <<  In  the  name 
of  the  Prophet, ^g-a.'" — but  in  Mr.  Morris*  very  brief  pre- 
face it  is  the  reverse,  there  is  an  utter  absence  of  pretence. 
He,  no  doubt,  feltthat  his  valuable  Notes  would  of  themselves 
speak  loudly  in  favour  of  the  able  and  judicious  Editor  of  this 
very  valuable  little  work.  We  have  always  been  of  opinion 
that,  in  this  country,  the  reprints  in  full  of  English  works  with 
American  Cases,  were  to  be  preferred  when  got  up  by  reli^ 
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able  publishers,  and  edited  by  men  of  recognized  ability;  and 
in  this  Edition  of  <'  Smith's  Landlord  and  Tenant,"  tl^re  is 
safficient  to  prove,  at  least  so  far  as  this  work  is  concerned, 
the  correctness  of  our  position.  In  several  points  the  Cana- 
dian Lawyer  will  find  in  the  American  Notes  much  valuable 
learning  bearing  on  circumstances  common  to  the  United 
States  and  this  country,  and  the  American  doctrine  pro- 
pounded and  illustrated — ^for  example  we  would  refer  to  the 
subjecU  of  WcuU  (page  192)  and  **  Letting  an  8hares,*' 
(page  91.) 

In  addpting  the  Laws  of  England  as  the  rule  of  action,  we 
have  not  tied  ourselves  down  to  a  rigid  unbending  application. 
Law  is  a  progressive  sciencer— its  principles  are  necessarily 
elastic  in  their  application.  The  Work  before  us  is  sufficiently 
known  and  appreciated  to  need  no  commendation  from  us. 
In  his  Notes,  Mr.  Morris  has  very  properly  kept  in  view  the 
Author's  plan,  and  has  produced  an  edition  enriched  by  care- 
fully prepared  Notes,  exhibiting  clearly  the  learning  and 
research  of  a  man  fully  equal  to  the  task  he  undertook  and 
has  so  satis&ctorily  accomplished. 


Btlis  on  Bills  or  Exchange,  PaoBfissoRV  Noras,  &c. — 
Fourth  American  from  Svvth  London  Edition,  with  addi- 
tional Notes,  iUustrcUing  the  Law  and  Practice  in  this 
Country:  Ay  Hon.  Gkorok  Shakswood. 

Every  one  has  read  <<Byles  on  Bills," — ^pithy  in  composi- 
tion and  admirable  in  arrangement,  it  has  sdways  been  a 
favorite  with  us.  We  welcome  Mr.  Sharswood's  edition  of 
this  standard  work.  We  admire  his  style  and  his  handling 
of  a  subject.  The  Work  before  us  is  annotated,  evidently 
with  great  care — the  American  Editor  has  kept  principles 
steadily  in  view.  The  notes  and  text  are  in  admirable  keep- 
ing— both  in  a  high  degree  remarkable  for  judicious  conden- 
sation. We  have  run  through  the  whole  text  by  the  light  of 
American  decisions ;  the  scattered  rays  of  leading  points  Mr. 
Sharswood  has  carefully  collected.  The  Work  commends 
itself  to  the  Profession. 


Adam's  Equity— T^tri  American  Edition,  with  the  Nates 
and  References  to  the  previous  Edition  of  J.  R.  Ludlow  and 
J.  M.  Collins  ;  and  additional  Notes  and  References  to 
recent  Engiish  and  American  Decisions  :  6yUxNRYWHAB- 
TON,  Counsellor'at'Law. 

This  valuable  Work  is  very  fully  annotated  by  the  American 
Editor — the  Notes  and  References  embody  the  more  impor- 
tant English  and  American  Cases  down  to  the  time  of 
publication. 

Judging  from  some  of  the  Notes  which  we  have  read,  we 
have  no  hesitation  in  saying  that  great  care  and  judgment 
has  been  exercised  by  the  present  -Editor — ^for  example,  we 
would  refer  to  the  Notes  at  pages  590  and  790. 


An  Introduction  to  thx  Study  of  Jurisprudence  :  being  a 
translation  of  the  general  part  of  «  TViibaut^s  Systemdes 
Pandekten  EechU,^^  with  Notes  and  lUustrations.^—by 
Nathaniel  Lindlet,  of  the  Middle  Temp^  Barrister-at- 
Law, 

This  reprint  is  fairly  got  up.    The  Work  itself  is  admitted 
to  be  an  excellent  summary  of  the  principles  of  the  Roman 


Law.  From  the  Civil  Law  every  system  of  Jurisprudence 
has  largely  drawn,  and  its  principles  and  maxims  are  rightly 
Inserted  to  when  positive  municipal  authority  is  silent,  and 
general  grounds  of  rational  Jurisprudence  al(me  guide  to  a 
decision. 

To  the  student  who  desires  to  become  a  lawyer,  an  acquain- 
tance with  the  principles  of  Roman  Jurisprudence  is  essential ; 
and  the  Notes  and  Dissertations  on  the  text  make  the  Work 
before  us  a  valuable  addition  to  the  Law  Literature  of  Eng- 
land and  America. 


APPOINTMENTS  TO  OFFICE,  &c. 


REGISTRAR. 

STUUOESS  MOORHOUSE  CUSHMAN,  Empire,  to  be  Reinatmr  of  the 
County  of  Preaoott,  in  (he  room  of  George  D.  Read,  EMiiure,^GMelted  »h 

juiie,  isoe.] 

NOTARIES  PUBUC. 

THOMAS  CHARLESVirORTH  BRAMLEY,  of  Toronto,  Geatleman.  and 
LAWRENCE  HENRY  HENDERSON,  of  Belleville,  Eaquire,  Attoniey.«l« 
Lew,  to  be  Notaries  PubUc  in  U.C.— {Gazetted  14th  Jane,  166a] 
•  HENRY  WILUAM  PETERSON,  of  Guelph,  Esquire,  Barrisler-at-tAW, 
aiid  JOHN  MaLLOCK,  of  the  city  of  Ottawa.  Esquire,  Attoruey-at-Law,  to 
be  Notaries  Public  in  U.C— (Gazetted  31st  June,  186a] 

JAMES  MUIRHEAD,  of  Bnmtford,  Esquire,  to  be  a  Notary  Public  in  U.  C. 
^Gazetted  38ih  Jane,  1866.] 

ASSOCIATE  CORONERS. 

ROBERT  BIDDLE,  SAMUEL  JAKES,  and  WILUAM  PORTER  WET« 
TON,  Esquires,  to  be  AMociate  Coroners  for  the  Uuited  Coimties  of  Leeds 
and  GrenviUe.--{Gazelted  31st  Jane,  1866.] 

WILLIAM  SUMMER  SCOTT.  Esquire.  M.D..  to  be  an  AsMKiate  Coroner 
for  the  U.  C.  of  Huron  9c  Bruce.— {Gazetted  31st  June,  1866.] 

ALEXANDER  A.  BEATON,  Esquire,  to  be  an  Associate  Coroner  for  the 
U.  C.  of  Prescou  k  Russell.— (Gazetted  Slst  June,  186a] 


THE  DIVISION  COURT  DIRECTORY, 


Intended  to  show  the  number,  limits  and  extent,  of  the  several  Division  Coorts 
of  Upper  CaiiMla,  with  the  names  and  addresses  of  the  Officers— Clerk  and 
BaUifl;— of  CM^  Division  Courtf 


COUNTY  OP  8IMCOE. 

Jwdgt  9f  lAs  Granlf  wmA  Div%$im  Comu^  Jamm  Bobsbt  Oowam,  Eaquire* 

FirU  Dtesijbn  CMirC— Gbrk  Thomas  Lloyd.— Barrie  P.O.;  J3ta/t#,  John  Crea« 
sor,— Barrie  P.  O. ;  timiu  The  townships  of  Vespra  aud  Innisfil ;  that 
portion  <^  the  township  of  Essa  lying  eastward  of  the  fourth  ooneeasion 
of  the  said  township,  uid  that  portion  of  the  loMmship  of  Oro  lying  west- 
ward of  the  tenth  concession  of  the  said  township. 

Stumd  Division  Court.— Cterk^  John  F.  Davies,— Bradford  P.  O. ;  BoA^.  Thob 
D.  Taylor— Bradford  P.O. ;  Limiit—Thc  township  of  West  GwiUimbar)  • 

Thvd  Division  Court.—derk^  Fred.  S.  Stephens,— Tecumseth  P.O.:  BaOiSr^ 
Stephen  H.  Washbtim,— Teciunseth  P.  O. ;  Ltmti«— Township  of  1^- 
cnmseth. 

Fvurtk  Divititm  Court.—CUHt,  Andrew  Jaxdine,— Nottawasaga  Mills  P.  O. ; 
Beulifft^  Nathamel  WillmgJJTottawasa^  Mills  P.  O.,  and  John  Jardine, 
Hurontario  P.O. }  Limiti    TTte  townships  of  Nottawaaaga  and  Sunnidale. 

Fifik  DiviMion  Comt,—CML  John  Craig,— Flos  P.  O.  j  BaOUT^  "fohtt  Firth,— 
Flos  P.O. ;  Limits— The  townships  of  Flos,  Tiny.  Tay,  and  that  portion 
of  the  townsbip  of  Medonte  lying  westward  of  ue  eleventh  concession 
of  the  same  townshipi 

Sixth  Division  Courts— dtrk^  Adam  Pateraon,— Orillia  P.O. ;  Boil^,  Jaa.  Don* 
aldson, — Orillia  P.  O. ;  JLtmtis— The  townMiips  of  Orillia  (Northern  and 
Southern  Division)  and  Matchedash ;  all  Ihat  portion  of  the  towiuhip  of 
Oro  lying  eastward  of  the  ninth  ooncessMm  of  the  said  township :  ana  all 
that  portion  of  the  township  of  Medonte  lying  eastward  of  the  tenth  con* 
cession  of  the  said  township. 

Stmntk  DivisimOomi,^-Caerky  John  Little— Mnlmnr  P.O. ;  BttHiff:,  John  Law- 
bon,— Mulmur  P.O. :  Limits— The  townships  of  Mnlmnr  and  Tossorontio, 
and  that  portion  of  the  township  of  Basa  which  bee  westward  of  the  fifth 
concession  of  the  said  township. 

Eighth  Division  Omrt—Ckrh,  George  McManns,— Mono  Mills  P.  O.j  Saifi^. 
Charles  Carson,- Mono  Mills  P.  O. ;  Limsts— Townsbipa  of  Mono  and 
Adjala. 

t  VUU  obaenrmiioos  oiifs  pnge  IM^  VoU  L,  on  the  utility  and  Mcetaty  of  thii 
Directory. 
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OTTicTM  And  suitors. 


OntcBRS. — Attachments :  Custody  of  property 
i^?a/.-»^"  The  Common  Law  Procedure  Act  of 
1856,"  which  comes  into  force  on  the  21st  of  this 
month,  has  in  several  particulars  a  bearing  on  the 
Division  Courts.  In  respect  to  Attachments  against 
absconding  debtors  there  is  a  very  important  pro- 
vision with  which  it  is  necessary  officers  should  be 
at  once  acquainted.  We  have  therefore  procured 
a  copy  of  the  Act ;  one  of  the  changes  referred  to 
is  in  the  words  following : 

Seo.  LVI. — If  Kuy  Sheriff  to  whom  a  writ  of  attachment  is 
delivered  for  exeoxition,  shall  find  any  property  or  effects^  or 
the  proceeds  of  any  property  or  effects  which  have  been  sold 
as  perishable,  belon^ng  to  the  absconding  debtor  named  in 
such  writ  of  attachment  in  the  hands  custody  and  keeping 
t)f  any  Constable  or  of  any  Bailiff  or  Clerk  of  a  Division  Court, 
by  virtue  of  any  warrant  of  attachment  issued  under  the  pro- 
visions of  the  Act  of  the  Parliament  of  this  Provinoci  passed 
in  the  Session  held  in  the  thirteenth  and  fourteenth  years  of 
Her  Majesty's  reign,  intituled  An  Act  to  consolidate  and 
iamend  the  several  Acts  now  in  force  regulating  the  practice 
of  Division  Courts  in  Upper  Canada,  and  to  extend  the  juris- 
diction  of  the  same,  it  shall  be  the  duty  of  such  Sheriff  to 
demand  and  to  take  from  such  Constable,  Bailiff  or  Clerk  all 
such  pro|>erty  or  efiects,  or  the  proceeds  of  any  part  thereof 
as  aforesaid,  and  it  shall  be  the  duty  of  such  Constable,  B&iliff 
or  Clerk  on  demand  by  such  Sheriff  and  notice  of  the  writ  of 
attachment  forthwith  to  deliver  all  such  property,  effects  and 

Srpceeds  as  aforesaid  to  the  Sheriff,  upon  penalty  of  forfeiting 
ouble  the  value  or  the  amount  thereof;  to  be  recovered  by 
such  Sheriff  with  costs  of  suit,  (which  Sheriff  8hall>  after 
deducting  his  own  costSy  hold  and  account  for  sudh  ponalty 
as  part  of  the  property  and  effects  of  the  absconding  aebtor); 
Provided  always  that  the  creditor  who  has  sued  out  such 
warrant  of  attachment  may  proceed  to  Judgment  against  the 
absconding  debtor  in  the  Division  Court ;  and  on  obtaining 
Judgment  and  serving  a  memorandum  of  the  amount  thereof 
and  of  his  costs  to  be  certified  under  the  hand  of  the  Clerk  of 
the  Division  Court,  he  shall  be  entitled  to  satisfaction  in  like 
manner  as  and  in  rateable  proportion  with  the  other  creditors 
of  the  absconding  debtors  who  shall  obtain  a  Judgment  as 
hereinafter  mentioned. 

The  course  that  Sheriffs  will  probably  tak^  under 
this  clause  will  be  to  serve  on  the  Cleric  or  Bailiff 
a  note  in  writing,  demanding  the  property  attached 
or  the  proceeds  thereof-— and  with  this  notice  the 
officer  should  at  once  comply,  handing  over  the 
property  to  the  Sheriff  or  his  authorieed  agent  on 
requests  It  may  however  be  found  convenient  for 
the  Sheriff  to  allow  the  property  seized,  particu- 
larly if  difficult  of  carriage,  to  remain  in  the  Clerk's 
hands,  the  latter  holding  it  as  his,  the  Sherifl's, 
a^ent ;  but  that  course  will  be  purely  discretional 
with  both  parties ;  for  the  Sheriff  will  be  under  no 
obligaticm  to  allow  the  property  seized  to  remain 
with  the  Clerk,  nor  will  the  Clerk  be  bound  to  take 
charge  of  it  for  him. 

The  57th  sec.  entitles  a  Division  Court  attaching 
creditor,  on  obtaining  Judgment,  to  sheure  propor- 
22 


tionally  with  other  creditors,  when  distribation  of 
defendant's  property  is  made;  The  iliectioli  readil 
thus : 

''When  several  persons  shall  sue  out  Writs  bf  attachment 
against  any  absconding  debtor,  the  proceeds  of  the  property 
and  effects  attached  and  in  the  Sheriff's  handd,8hall  oe  fate- 
ablv  distributed  among  such  of  the  plaintiffs  in  such  Writs  aS 
shall  obtain  judgments  and  issue  execution,  in  proportion  to 
the  sums  actually  due  upon  such  judgments,  ana  the  Court  or 
a  Judge  may  in  their  discretion,  delay  the  distribution,  hi  order 
to  give  reasonable  time  for  the  obtaming  of  judgment  asainat 
sucn  absconding  debtor ;  and  every  ciiditor  who  shall  pro*^ 
duce  a  certified  memorandum  from  the  Clerk  of  any  Divisioil 
Court  of  his  judgment  as  aforesaid,  shall  he  cionsidered  a 
plaintiff  in  a  writ  of  Attaobment  who  has  obtained  judgment 
and  issued  execution,  and  shall  bo  entitled  to  share  accord- 
ingly. Provided  always,  that  when  the  property  and  effects 
of  the  absconding  debtor  shall  bd  insufficient  to  satisfythe  sums 
due  to  such  plaintiffs,  dond  shall  be  allowed  to  shue,  unless 
their  writs  of  attachment  were  issued  and  placed  in  the  hands, 
of  the  Sheriff  for  execution  within  six  months  from  the  date  of 
the  first  writ  of  attachment,  or  in  case  of  a  warrant  of  attach- 
ment, unless  the  same  was  placed  in  the  hands  of  the  Con- 
stable or  Bailiff  before  or  within  six  months  after  Che  date  of 
the  first  writ  of  attachment." 

The  "  memorandum**  referred  to  in  this  cUus6 
may  be  in  part  according  to  the  form  numbered  bS 
in  the  general  forms;  but  the  memorandum,  at 
mtore  properly  certificate,  should  dlso  show  that 
the  attachment  was  sued  otit  in  the  case,  ahd  that 
certain  property  of  the  defendant's  Was  seized 
thereunder  arid  delivered  oVer  to  the  Sheriff.  Ill 
case  there  is  no  writ  of  attaehriient  issued  ill  the 
Superior  Courts  against  D^  C.  defendants,  the  pro-^ 
ceedings  in  the  Division  Court  in  attachment 
cases  will  continue  to  be  according  to  the  present 

Eractice  in  these  Courts.  We  should  be  glad  to 
ave  some  note  furnished  to  us  of  the  first  proceed- 
ings under  these  clauses  and  the  practice  that  may 
be  adoptedt 


SAA 


CLEkKs — 'Answers  to  queries  hy*. 

I  h^rebv  take  the  liberty  of  askinf^  yout  dpinidn  of  the  51tii(l 
Role  for  the  Practice  of  Division  Courts,  relatife  to  an  appli- 
cation for  a  new  trial.  A.  B.  has  obtained  a  Judgment  forth- 
with against  C.  D. ;  an  order  has  been  siven  the  Clerk  td 
issue  an  Execution  j  in  the  meantime  C.  D.  makes  an  appli- 
cation for  a  neUr  trial,  in  Which  application  statements  at^ 
made  as  matters  of  fact  whioh  require  proof j  but  CD.  tefuseii 
to  make  affidavit  to  said  facts,  and  insists  upon  Ihci  diark 
taking  in  the  application  by  itself.  Is  the  Clerk  watranted  in 
taking  in  the  application,  and  staying  further  prtk)eedings 
without  An  affidavit  in  sUppott  of  the  fiElcts  stated  in  the 
application? 

The  52nd  Rule  df  Practice  prdvidds  thdt  th^ 
"  grounds"  on  which  a  new  trial  is  sought  for,  "  if 
tnatters  of  fact  requiring  proof  shall  be  supporte'd 
by  affidauit."  If  the  sole  grotind  be  Kpure  matter 
of  fact,  and  one  of  which  tlie  Judge  could  liot  have 
had  knowledge,  and  it  is  not  supported  by  affidavit, 
the  delivery  to  the  Clerk  will  not  operate  as  a  stay 
to  the  proceedings.  But  if  several  grounds  are 
mixed  up,  some  requiring  an  affidavit  in  support 
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tad  toiv  not,  the  Clerk  abonld  stav  prooeedixig 
IIU  be  iMan  from  the  Judge,  or  if  the  matter  be 
donbCftdf  it  is  the  safer  course  for  a  Clerk  to  pursue. 

la  tfie  case  put^  the  order  for  immediate  execu- 
tion could  only  be  superseded  by  the  party's  com- 
plying strictly  with  the  requiiements  <tf  the  Rule. 

SUITOBS« 

JEvidenee  ear^bied  to  the  particulars.-^As  promised 
in  the  last  number,  we  proceed  to  notice  a  few 

Cints  respecting  evidence.  The  parties  should 
ar  in  remembranoe  that  the  evidence  submitted 
must  be  confined  to  the  particulars  stated,  in  the 
plaintiff's  case,  in  his  claim,  in  the  defendant's 
case,  in  his  setK)ff,  or  other  statutable  defence 
whereof  notice  is  required.  Not  that  particulars 
need  be  strictly  accurate  in  evexy  point  so  as  to  tie 
down  the  parties  to  the  veiy  letter  thereof  for  any 
alight  error  not  calculated  to  mislead,  is  immate- 
rial. The  use  of  particulars  is  to  apprise  a  defen- 
dant or  plaintiff  of  what  his  adversary  alleges 
against  ium ;  and  if  the  particulars  give  sufficient 
information  to  the  opposite  party  to  guard  him 
against  surprise,  it  answers  the  purpose  for  which 
it  was  intended,  and  will  be  sufficient,  though  it 
may  be  in  some  respects  inaccurate.  If  any  objec- 
tion should  be  made  to  the  particulars,  the  Judge 
should  be  asked  to  amend  it. 

Adndsdom. — A  very  common  mode  of  proving  a 
demand  b  by  giving  admissions  in  evidence,  for  it 
is  reasonably  presumed  that  a  party  will  not  against 
his  own  interest  admit  anything  as  true  which  is 
in  reality  false ;  but  confidential  overtures  to  settle 
a  case,  **to  bc^  peace''  ot  admissions  made  **with- 
OQt  prejudice,"  as  it  is  termed,  ar^  not  usually 
received  to  operate  against  the  party  making  them. 
The  old  maxun,  ^^teilence  gives  consent,"  may  be 
said  to  apply  in  this  way  to  admissions  by  nnccm- 
Uadicted  statements.  Thus  statements  in  the  pre- 
eence  and  hearing  of  the  party  against  whom  they 
are  offered  are  evidence,  if  from  his  silence  or  con- 
duct  it  may  be  presumed,  he  does  not  deny  their 
correctness.  A  store  bill,  for  exampJe,  is  rendered 
to  a  defendant,  who  reads  over  the  items,  or  they 

are  read  over  to  him,  and  he  makes  no  objection 

this  goes  a  long  way  towards  showing  that  there, 
in  fact,  lies  no  objection  to  the  biU. 

The  evidence  of  admissions  are  rather  car^rmor 
tmy  of  the  existence  of  facts  than  proof  of  a  distinct 
fact ;  and  therefore  some  evidence  of  the  demand 
Itself  ouffht  pKq)erIy  to  be  given :  thus  in  a  store 
bill  the  plaintiff  should  give  some  evidence  of  the 
account  generally  and  then  prove  the  adn^ssion,  so 
as  to  enable  the  Judge  to  connect  it  wiUi  the  original 
transaction,  and  not  rest  his  whole  case  on  the  proof 
ef  admv»sion,  unless  very  pointed  and  distinct. 


The  promise  to  pay  or  actual  part  payment  of  an 
account  after  bill  rendered  is  strong  evidence  of  the 
defendant's  assent  to  the  correctness  of  the  whole 
bill. 

Written  Evidence^^^Vfhete  a  contract  or  baigain 
has  been  set  down  in  writing  by  the  parties,  in  the 
shape  of  ^*  articles  of  agreement"  ibr  example,  the 
writing  must  be  produced  and  proved  according 
to  the  general  role  before  referred  to,  that  the  best 
evidence  must  be  given  that  the  nature  of  the  case 
admits,  and  in  general  word  of  month  evidence  tA 
a  baigain  is  not  allowed  where  there  is  written 
evidence,  if  it  is  in  existence.  But  if  the  ** writing" 
has  been  lost  or  is  in  the  hands  of  the  opposite 
party,  a  witness  can  be  called  to  prove  its  contents; 
that  is,  in  the  latter  case,  if  the  party  who  has  it 
will  not  after  a  notice  to  produce,  bring  it  into 
Court  at  the  time  of  the  trial. 

If  there  is  an  attestiiu;  witness  to  a  writing  he 
should  in  general  be  produced  to  prove  it ;  but  if 
there  be  no  witness,  any  one  acquainted  with  the 
parties'  signature  may  prove  it.  A  plaintiff  or 
defendant  may,  imder  certain  cireumstances,  be 
admitted  by  the  Judge  to  prove  a  demand,  but  this 
species  of  evidence  is  objectionable,  and  there 
should  be  always  some  additional  evidence  to  sup- 
port a  party's  own  statement — ^for  if  the  opposite 
party  should  contradict  it  on  oath,  there  would  then 
be  nothing  on  which  the  Judge  might  act. 

Evidence  in  ordinary  actionB—Sale  of  good^^  Jjrc* 
The  most  common  action  in  the  Division  Courts  is 
for  the  sale  of  goods,  and  where  the  goods  were 
supplied  to  the  defendant,  the  plaintiff  will  merely 
have  to  prove  that  the  goods  were  delivered  and 
their  value*  The  delivery  is  usually  proved  by  the 
Clerk  who  served  the  party,  or  if  the  plaintiff  kepi 
no  Clerk  and  the  demand  is  small  by  proof  that  the 
defendant  was  in  the  habit  of  dealing  with  the 
plaintiff,  and  the  production  of  the  plaintiffs  books 
in  which  the  items  are  regularly  chained,  same 
being  verified  by  his  oath. 

The  value  of  goods  is  conmiooly  fixed  at  the  time 
of  sale,  and  express  proof  thereof  may  be  given ; 
but  where  goods  have  been  sold  without  any  agree- 
ment as  to  price,  proof  of  what  was  the  selling  price 
of  sudi  articles  at  the  time  will  be  sufficient,  or 
proof  that  the  defendant  on  former  occasions  paid 
the  same  price  for  similar  goods,  jHrovided  the  abi- 
des are  not  of  fluctuating  value. 

With  regard  to  fixed  jwrice  it  may  be  observed 
that  if  a  man  agrees  to  sell  an  article  (a  waggon  for 
example)  at  a  certain  price,  and  puts  in  materials 
supenor  to  those  agreed  for,  the  purchaser  is  neither 
bound  to  pay  a  higher  price  nor  return  the  waggon. 

Wherever  there  is  any  express  promise  to  pay 
lawiul  interest  it  may  be  enforeed,  like  any  other 
contract;  and  interest  is  commonly  allowed  on 
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aeconnts  of  a  year's  ttandiiig  where  it  can  be  shown 
that,  according  to  the  coarse  of  dealing,  interest  has 
been  before  admitted,  or  that  it  was  an  understood 
thing  that  interest  would  be  chaiged  after  a  certain 
time. 


ON  THE  DUTIES  OF  MAGISTRATES. 


SK)BTCHXS  BY  A  J.  P. 

(Coniinutd  from  pagg  123.) 


RSARIKO  ITPOir  THS  MSniTS. 

The  information  or  complaint  having  been  read, 
or  the  substance  of  it  stated  to  the  defendant,  he  is 
called  upon  to  say  why  he  should  not  be  convicted, 
or  why  an  order  should  not  be  made  against  him, 
according  as  the  proceedings  are  by  way  of  infor- 
mation or  by  way  of  complaint 

If  the  defendant.  When  so  called  upon,  admits 
the  truth  of  the  information  or  complaint,  and  so 
pleads  guilty  to  the  charge  as  laid  therein,  and 
shows  no  cause  why  he  should  not  be  convicted  or 
an  order  made  against  him,  the  Bench  is  of  course 
relieved  from,  the  necessity  of  going  into  evidence, 
and  may  at  once  proceed  to  adjudicate ;  and  even 
where  the  particular  Statute,  under  which  the  infor- 
mation'is  laid,  requires  in  terms  that  the  offence 
be  proved  by  the  oath  of  one  or  more  credible  wit- 
nesses, it  has  been  held  that  the  defendant's  con- 
fession is  sufficient  proof  to  satisfy  the  Statute. 

If  the  defendant,  however,  in  admitting  the  truth 
of  the  information  or  complaint  should  show  any 
cause  why  he  should  not  be  convicted,  as  bypleaa- 
ing  qualification,  justification,  or  such  like,  although 
the  admission  dispenses  with  the  necessity  of  prov- 
ing the  charge  as  contained  in  the  informaticm  or 
complaint,  yet  the  Magistrates  should  go  into  such 
evidence  as  may  be  necessary  to  prove  or  negative 
the  qualification  or  justification ;  it  being  observed 
that  the  afiirmative  proof  of  any  such  matter  which 
is  relied  upon  in  delence,  is  thrown  upon  the  de- 
fendant. When  the  Magistrates  have  satisfied 
themselves  of  the  true  facts  of  the  case^  they  can 
proceed  to  adjudicate. (1) 

If  no  preliminary  objections  be  taken  or  they  be 
overruled,  and  the  defendant  pleads  not  guilty  to 
the  information  or  complaint,  the  justices  proceed 
forthwith  to  investigate  the  facts  of  the  case. 

Ordering  Witnesses  out  of  CourL — ^In  the  Su- 
perior Courts  it  is  not  unusual,  when  a  case 
IS  called  on,  for  the  parties  to  make  application 
to  have  the  witnesses  on  both  sides  kept  out  of 
Court,  until  called  upon  respectively  to  give  evi- 
dence ;  and  although  the  Justices,  on  a  hearing  for 

(1)StOA«n. 


sumilifUry  conviclioB,  .are  not  boond  to  foUoBir  tlw 
practice  of  Superior  Courts  in  this  particidar,  y^ 
on  obvious  grounds  it  seems  most  desirable  thai 
they  should  comply  with  such  a  request  when 
made,  and  order  the  witnesses  to  remain  outside 
the  Court-room  until  called  in  to  give  evideode. 
Should,  however,  any  of  the  witnesses,  eoattaiy  to 
the  orders  given  them,  remain  in  Court  and  hear 
the  evidence  given  by  other  witnesses,  that  will  not 
justify  the  Justices  in  refusing  their  testimony ;  but 
such  evidence  will  be  naturally  weakmed  in  the 
eyes  cf  the  Bench.{t) 

Course  of  proceedings. — ^The  conrse  of  proceed- 
ings is  distinctly  laid  down  in  the  Act  16  Vic.|  cap, 
178,  sec.  13,  as  follows,  vis. : 

^^  The  said  Justice  or  Justices  shall  pioeeed  to 
hear  the  prosecutor  or  complainant  ana  such  wil> 
nesses  as  he  may  examine,  and  such  other  evidence 
as  he  may  adduce  in  support  of  his  information  or 
complaint  respectively,  and  also  to  hear  the  defen» 
dant  and  such  witnesses  as  he  may  examinCi  and 
such  other  evidence  as  he  may  adduce  in  bis  de- 
fence, and  also  to  bear  such  witnesses  as  the  pro- 
secutor or  complainant  may  examine  in  reply,  if 
such  defendant  shall  have  examined  any  witnesses 
or  given  any  evidence  other  than  as  to  his,  the 
defedant's,  general  character ;  but  the  prosecutor 
or  complainant  shall  not  be  entided  to  make  any 
observations  in  reply  upon  the  evidence  given  by 
the  defendant,  nor  shall  the  defendant  be  entitled 
to  make  any  observations  in  reply  upon  the  evi* 
dence  given  by  the  prosecutor  or  complainant  in 
reply  as  aforesaid." 


MANUAL,  ON   THE  OFFICE  AND  DUTIES  OF 
BAILIFFS  IN   THE  DIVISION  COURtS. 


iFcr  the  Law  JoumaL-^r  V.) 
covrutwD  rsoir  page  12S. 


SXnVICB  OF  JURY  SUMMOMS. 

In  serving  summonses  on  Jurors  the  BaiUBT  is  rim* 
ply  to  execute  the  process  entrusted  to  him ;  and 
all  the  Jurors  for  whom  he  has  summonses  sfaoold 
be  served,  whether  in  reality  they  are  liable  to  serve 
as  Jurors  or  not.  Nor  should  he  omit  to  serve  a 
party  on  a  representation  that  such  parQr  is  unable 
by  reason  of  illness  to  attend :  these  are  not  ques* 
tions  on  which  he  is  to  decide ;  he  is  merely  an 
agent  to  serve  the  summons,  handed  to  him  accord- 
ing to  the  directions  of  the  Statute.    At  the  same 

time  it  will  be  proper  for  the  Bailiff  to  make  a  note 

-  --      ^^ — ^ 

(2)  Cork  r.  Nethercote,  •  C.  *  P.  714 ;  Chandler  r.  Hem,  ft  Mo.  %  Rob.  AH 
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of  any  objection  or  any  excuse  for  non-attendance 
that  may  be  made  by  a  party  whom  he  serves,  and 
state  it  at  the  proper  time  to  the  Judge. 

The  35th  section  of  the  D.  C.  Act  regulates  the 
time  and  manner  of  service  of  Summons  on  Jurors. 
The  time  is  three  days  at  least  before  the  Court 
day  (that  is  three  clear  days)  and  the  summons  is 
served  by  delivering  the  same  personally  to  the 
Juror  ojr  leaving  it  for  him  with  a  grown-up  person 
at  his  residence ;  what  has  been  before  said  of  non- 
persoijial  or  "  house-service'*  will  apply  here. 

ThjB  Bailiff  should  note  on  a  list  prepared  for  the 
purpose,  the  time  and  mode  of  service  on  each 
Juror,  and  n^ake  return  to  the  Clerk  before  the  Court 
day, 

Service  of  Notices. — Notices  of  defence  and  other 
notices  may  require  to  be  served  by  the  Bailiff; 
they  are  in  general  necessary  to  be  served  six  days 
^t  least  before  the  Court  day,  and  may  be  served 
by  delivering  a  copy  to  the  opposite  party  or  leaving 
the  same  for  him  at  his  usual  place  of  abode,  but 
as  services  of  this  kind  are  usually  made  by  the 
parties,  a  brief  reference  seems  sufficient. 

Ttdcing  Confessions. — A  Bailiff  may  accept  a  eon- 
fession  from  any  debtor  desirous  of  executing  the 
same  according  to  ti^e  ^4th  section  of  the  D.C.  Act ; 
and  he  is  bound  to  take  it  whenever  tendered  to 
tim.  PailifTs  should  therefore  always  carry  with 
^hem  a  good  supply  oi  blank  Confessions  and  pen 
^nd  i^k  to  take  thepi,  for  materials  for  writing  are 
not  always  to  be  had  in  the  out  of  the  way  places 
to  which  officers  have  to  go.(l)  In  taking  a  con- 
fession, the  sum  confessed  should  be  inserted  in 
words  at  length  and  not  in  ^gures :  and  the  paper 
should  be  kept  clean, 

« 

A  confession  may  be  given  before  any  suit  com' 
pnenced  as  well  as  after  action  brought.  The  form 
of  confessioA  after  action  brought  is  given  ipi  the 
forms  J[Nq,  11);  the  form  of  confession  bjBfore 
action  nc^d  not  be  giyen,  as  it  is  for  the  p^rty  in 
whose  fayor  it  is,  tp  have  it  correctly  drawn ;  but 
the  31st  Rule  of  Practice  gives  the  necessary  infor- 
mation on  tbis  head, 

(1)  The  plan  spoken  of  in  en  old  number  of  the  Law  Journal  is  an  excellent 
pne :— "In  tome  counties  Bailiffs  have  a  species  of  leather  pocket-book  with 
/bur  diTisions,  ono  for  tommouses,  one  for  confessiona,  one  for  execntions,  and 
one  for  •abpeuiai  and  other  oapers;  this  seems  a  simple  and  easy  plan  for  keep- 
ing the  papers  aninjured  ana  for  avoiding  mistake  or  confu8ion-~but  experience 
is  (h»  btft  Macher." 


The  Bailiff  should  read  and  explain  a  confession 
taken  from  an  illiterate  defendant,  and  should  in 
all  cases  sign  his  name  at  once  as  a'  subscribing 
witness  after  the  defendant  has  put  his  name  or 
mark  to  the  document.  Bailiffs  should  bear  in 
mind  that  every  confession  taken  must  be  proved 
on  oath,  and  in  such  oath  the  officer  must  be  pre- 
pared to  state  *^that  he  has  upt  received  and  is  not 
to  receive  anything  from  the  plaintiff,  defendant,  or 
any  other  person,  except  his  lawful  fees  for  taking 
such  acknowledgment,  and  that  he  has  no  interest 
in  the  demand  sought  to  be  recovered."  Whenever 
a  confession  is  taken  on  Foreign  Summons,  an. 
affidavit  of  the  execution  thereof  should  always 
accompany  the  confession,  when  returned  to  the 
Clerk  of  the  Court ;  otherwise,  the  Judge  cannot 
treat  it  as  a  confession,  and  th^  qfficer  will  lose 
his  fee. 

U.   C.    REPORTS. 


GENERAL   AND    MUNICIPAL   LAW, 


Thu  Municipalitt  of  Berlin  v.  Gbange. 

(Trinity  Term,  19  Vic.) 

AssesstiuiU  ofimoeeupud  hnd  of  tun-nsUUnU^Mcds  of  oolUetmif  uinu^  fc. 

A  non-resident  ovmer  of  lands  can  only  be  rated  on  the  assessment  mil  6y  imiim 
at  his  own  request.  The  taxes  due  on  lands  of  qon-residenu  cannot  be  sued 
for  as  a  debt  until  they  have  been  five  rears  in  arrear,  and  cannot  be  realized 
by  a  sain  of  the  laqd  m  manner  provided  for  in  th*  act.    AfoesnAiy,  C.  /., 

[6  C.  P.  R.,  SIL] 

Writ  issued  the  14th  Febniaiyy  1855.  Declaration  in  debt 
for  £383  IGs.  Id.,  recites  that  in  and  during  the  year  1854,  the 
defendant  then  being  resident  without  the  limits  of  the  village 
of  Berlin,  to  wit,  at  Sie  town  of  Guelph,  in  the  county  of  Wel- 
lington, was  the  freehold  owner  of  certain  unoccupied  lands, 
tenements,  and  hereditaments  within  the  limits  of  the  said  vil- 
lage (comprising  village  and  park  lots,  knoyrn  and  designated 
by  certain  nun3)ers^ ;  and  also  of  certain  other  lands,  &c., 
within  the  limits  of  tne  said  village,  all  of  which  consist  of  part 
of  lots  three  and  four,  and  lot  sixteen,  old  survev,  township  of 
Waterloo ;  in  respeot  of  which  said  lands  the  defendant  was, 
according  ^)  the  provisions  of  the  stalute  in  that  behalf,  liable 
to  be  rated  and  assessed  for  the  said  vear  1854,  in  and  for 
divers  taxes  or  rates  for  public,  county,  village,  and  other  pur- 
poses, chargeable  upon,  and  payable  out  of  me  said  lands,  &c ; 
and  the  said  defendant  being  so  liable,  the  said  lands,  &c.,  were 
in  the  said  year  1854  dul^  assessed  uid  valued,  and  in  respect 
thereof,  the  defendant  being  then  resident  without  the  limits  of 
the  said  Municipality,  was  rated  as  a  non-resident  by  the  duly 
appointed  assessors  of  the  said  Municipality,  &c.,  for  ^e  said 
year  1854,  at  certain  sums  for  the  actual  and  annual  value  of 
the  said  lands ;  which  said  lands,  accordiag  to  their  numbers 
and  designations,  and  the  said  several  sums  at  which  tiie  same 
were  assessed  and  valued  as  aforesaid,  were  duly  entered  by 
the  assessors  for  the  said  vear  in  the  assessment  roll  of  the 
whole  ratable  property  of  tne  said  village  for  the  year,  the  value 
of  such  lands  m  me  aggregate  being  £1,110  9b.,  of  all  which 
premises  due  notice  was  aiterwards  given  by  the  said  assessors 
to  the  defendant,  according  to  the  statute  in  that  behalf;  and 
.which  valuation  had  not  been  appealed  from  or  varied ;  and 
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the  plaintiffin  say  that  b3r  a  by-law  passed,  in  the  year  of  our 
Lord  1852,  by  the  Mtmicipalitv  of  the  County  of  Waterloo, 
£61  126.  S^d.  was  imposed  and  directed  to  be  raised  out  of 
the  actual  or  annual  value  of  the  whole  real  and  personal  rata- 
ble property  of  the  said  village  for  the  year  1854  next  ensuing, 
for  tne  purposes  of  the  said  County  of  Waterloo,  and  that  by 
two  other  by-laws  of  the  said  county,  passed  in  1853  and  1854, 
the  sum  of  £17  198.  2Jd.  and  £78  lis.  7j;d.  were  imposed  and 
directed  to  be  raised  as  aforesaid,  amounting  together  to  £148 
3s.  7^. ;  and  that  afterwards,  to  wit,  on  the  1st  of  July  1854,  it 
was  notified  to  the  clerk  of  the  said  village,  &c.,  that  the  said 
sum  of  £148  3s.  7id.  was  to  be  raised,  &c.,  as  aforesaid:  and 
the  plaintifis  also  say  that  by  a  by-law  of  the  said  village, 
passed  the  17th  of  August,  1854,  it  was  enacted  that  two  shil- 
lings in  the  pound  should  be  raised  and  levied  out  of  the  whole 
ratable  property  within  the  said  village,  over  and  above  the 
late  in  tne  pound  also  leviable  for  county  purposes  aforesaid ; 
and  that  the  clerk,  as  aforesaid,  afterwards,  according  to  the 
atatute,  &C.9  nuide  out  the  collectors'  roll  from  the  assessment 
roll  of  the  said  village  in  the  said  year  1854,  and  therein  the 
several  sums  at  which  the  defendant  was  assessed  by  the  said 
assessors  of  the  said  Municipality  for  the  said  year  1854,  in  res- 
pect of  the  said  lots  &o.  whereof'^the  defendant  was  such  owner 
AS  a&iBsaid,  and  the  actual  value  of  such  lands,  and  the  sum 
payable  in  respect  of  such  lands,  &c.,  as  well  for  the  aforesaid 
rate  of  two  shilliw  in  the  pound  as  for  the  sums  required  for 
county  purposes  aforesaid,  lx)ing  five-pence  in  the  pound  upon 
such  property  as  for  and  in  respect  of  a  certain  public  rate  of 
one  penny  in  the  poimd  for  the  Lunatic  Asylum,  were  entered 
and  do  appear^  the  whole  amounting  together  to  £1 10  lOd.  for 
the  said  viUa^  of  Berlin,  and  £23  2s.  9\d,  for  the  said  county 
of  Waterloo ;  and  £4  12s.  5^.  for  the  Lunatic  Asylum— in  the 
whole  £138  16s.  Id.,  payable  by  the  defendant  for  the  said 
^ear  1854  in  respect  of^such  lands  owned  by  him  as  aforesaid ; 
and  that  such  roll  so  made  out  as  aforesaid,  was  afterwards,  to 
witf  on  the  30th  day  of  September  1854,  by  the  aforesaid  clerk, 
delivered  to  Henry  Eby,  collector  of  the  said  Municipality  of 
Berlin  for  the  said  year  1854,  to  be  enforced  by  due  course  of 
law ;  and  that  afterwards,  tp  wit,  on  the  lOth  day  of  December 
1854,  the  said  £by,  while  being  such  collector  as  aforesaid, 

Sive  notice  to  the  defendant,  who  was  and  is  resident  without 
e  limits  of  the  said  village,  of  the  said  several  rates  and 
amns  of  money  so  leviable  out  of  and  in  respect  of  the  said 
lands,  &c.,  of  tne  said  defendant,  and  demanaed  payment  of 
the  defendant  thereof,  according  to  the  provisions  of  the 
iStatute  in  that  behaJf;  yet  that  the  defendant  hath  not 
paid  the  same,  or  any  part  thereof,  to  the  said  collector,  but 
wholly  zefiiaed  so  to  do.  And  the  plaintiffs  say  that  there 
was  not  any  goods  upon  the  said  lots,  &c.,  or  any  of  them, 
whereby  the  said  collector  could  by  distress  have  made  the 
said  several  rates,  or  any  of  them,  according  to  the  statute  in 
that  behalf  provided,  and  the  said  rates  have  not  since  been 
paid,  nor  any  part  thereof,  either  to  the  plaintiffs  or  to  the  trea- 
surer of  the  county  of  Waterloo,  but  the  same  remain  wholly 
due,  &c. ;  by  reason,  &c.,  and  by  force  of  the  statute  in  that 
behalf,  an  action  hath  accmed  to  said  plaintiffs  to  demand  &c. 

Second  count — For  interest  and  account  stated ;  judgment  by 
nil  dicit,  and  damages  assessed  at  £14  186.  lOd. 

In  Easier  Term,  18  Vic.,  WiUon,  Q.O.,  for  the  defendant, 
obtained  a  rule  upon  the  plaintiffs  to  show  cause  why  judgment 
should  not  be  arrested,  on  the  following  grounds,  viz.,  1st,  that 
the  by-laws  were  not  sufficiently  set  out  in  the  declaration; 
Sbdly,  that  the  plaintifis  cannot  maintain  the  action ;  and  3rdly, 
that  no  action  at  all  lies  against  the  defendant ;  referring  to 
Provincial  statute  16  Vic,  cap.  182,  sees.  8, 17,  22, 23, 40, 43, 
m,  46, 48, 49,  50, 54, 55, 68,  72  &  75. 

Owynncy  Q.  C,  showed  cause. 

Macauiay,  C.J.— The  statute  13  &  14  Vic,  cap.  67,  sec.  7, 
enacted  that  all  lands  should  be  assessed  in  the  township,  vil- 
lage, or  ward,  in  which  they  lie,  in  the  name  of  and  against 
{he  owner  if  known,  and  if  he  resides  or  has  a  legal  domicile 


when  the  assessment  is  made  within  such  township,  villa^, 
or  ward,  or  town  or  city  in  which  it  is  included.  But  if  Sie 
owner  be  not  so  resident  or  be  unknown,  then  against  the  occu- 

Eant,  if  occupied.  Sec.  8 :  Unoccupied  lands  not  known  to 
e  owned  by  any  party  resident  in  the  township,  town  or  city, 
&c.,  shall  be  denominated,  <<  lands  of  non-residents" — see  sec. 
20.  Sec.  11 :  Taxes  how  enforced.  Sec.  17:  Form  and  con- 
tents of  assessment  rolls,  and  schedule  B.  Sec.  20 :  Lands  of 
non-residents  to  be  designated  in  a  part  separate  headed  <<  non- 
residents' land  assessments."  Sec.  37 :  When  the  party  shall 
not  be  resident  within  the  Municipality,  or  shall  have  removed 
out  of  the  same ;  and  see  also  statute  16  Vic.  cap.  182,  sec.  45. 

It  is  said,  as  a  reason  against  an  action  like  the  present,  that 
if  it  lies  after  the  time  has  elapsed  for  the  return  01  Oie  collec- 
tor's roll,  it  may  happen  that  at  the  end  of  four  or  five  years, 
when  the  rates  have  oeen  increased  ten  per  cent  each  succes- 
sive year,  the  rates  so  increased  may  be  levied  by  the  county 
treasurer  by  distress  of  goods,  should  sufficient  be  found  upon 
the  lands,  or  if  not,  that  a  warrant  may  be  issued  to  the  sheriff 
to  sell  the  lands  for  such  arrears,  while  the  plaintiffs  were  in- 
consistently prosecuting  an  action  of  debt  to  enforce  the  same 
principal  rates  or  taxes  with  Bix  per  cent  interest  instead  of 
ten,  and  thereby  causing  a  clashing  of  remedies  which  could 
not  have  been  intended.  But  it  does  not  follow  necessarily 
that  there  must  be  such  clashing,  or  that  the  remedy  in  per" 
sonant  by  action,  and  against  the  land  in  rem  may  not  be  con- 
current until  the  arrears  are  recovered  by  one  mode  or  the 
other.  The  special  remedies  against  the  party  would  fail,  if 
he  was  non-resident  and  had  no  distrainable  goods  within  the 
county ;  the  remedies  against  the  land  would  continue,  so  that 
any  goods  afterwards  found  thereon  might  be  distrained,  or  if 
not,  the  land  might  be  sold ;  the  only  personal  remedy  that 
would  remain  against  the  party  or  his  goods  would  be  through 
the  medium  of  an  action. 

Upon  and  after  the  Ist  of  January,  1854,  the  assessment  was 
regulated  by  the  Provincial  statute  16  Vic,  cap.  182 ;  sec.  1, 
enacted  that  all  lands,  to  whomsoever  belonginc^,  shall  be  as- 
sessed in  the  township,  village,  &c.,  in  which  Uiey  lie,  and  in 
the  name  of  and  against  the  owner  hereof,  if  known,  or  if  resi- 
dent, or  having  a  le^l  domicile  or  a  place  of  business  when 
the  assessment  shall  be  made,  within  such  township,  village, 
&c.,  in  which  it  is  included,  or  if  such  lands  be  occupied  by 
such  owner,  or  wholly  unoccupied :  but  if  the  owner  be  not  so 
resident,  unknown,  or  the  land  be  occupied,  it  shall  be  assessed 
in  the  name  of  and  against  the  occupant ;  and  occupied  land, 
owned  by  a  party  known  or  residing  or  having  a  legal  domicile 
or  place  of  business  in  the  township,  village,  &c.,  where  the 
same  is  situate,  but  occupied  by  another  party,  shall  be  as- 
sessed in  the  nan^e  of  and  against  both  the  owner  and  oceu- 
pant,  &c. 

Section  S^That  unoccupied  lands  not  known  to  be  owned 
by  any  party  resident  or  having  a  legal  domicile  or  place  of 
business  in  the  township,  village,  &c.,  where  the  same  are 
situate,  or  belonging  to  any  party  whose  residence  or  domicile 
or'place  of  business,  upon  diligent  enquiry  by  any  assessor,  &c. 
shall  not  be  found  therein,  or  who,  t)eing  resident  out  of  the 
Municipality,  shall  not  have  signified  to  the  assessors  person- 
ally or  m  writing  that  he  owns  such  lands  and  desires  to  be 
assessed  therefor,  shall  be  denominated  <Uands  of  non-resi- 
dents," and  shall  be  assessed  as  thereinafter  provided* 

Section  17. — ^The  assessors  shall  ^nepare  an  assessment  roll, 
in  which,  after  diligent  enquiry,  shsiLl  be  set  down  in  different 
columns,  &c.,  the  names,  &o.,  of  all  taxable  parties  resi- 
dent in  the  township  villa^,  &c.,  and  of  all  non-resident  free- 
holders, who  shall  either  m  person  or  in  writing  have  required 
such  assessor  to  enter  their  names,  and  the  lands  owned  by 
them,  in  the  roll,  together  with  the  description  and  extent  or 
amount  of  property  assessable  against  each,  and  containing 
the  particulars  in  the  schedule  marked  A.,  &c. ;  provided  d- 
ways,  that  whenever  any  assessor  shall  enter  upon  his  roll  the 
name  of  any  freeholder  who  shall  have  required  his  name  so 
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to  be  entered,  he  shall  write  opposite  to  it  ^'noQ-fesideiit/' 
together  with  the  address  of  such  freeholder,  &c. 

Section  23— That  the  lands  of  non-residents  who  have  not 
required  their  names  to  be  entered  by  the  assessor  shall  be 
designated  in  the  same  assessment  roll,  out  in  a  nart  separate 
from  the  other  assessments,  headed  "non-resident  lands  assess- 
ments," in  manner  therein  provided. 

Section  33 — ^That  the  assessor  shall  give  notice  to  residents, 
and  transmit  by  post  to  non-residents  named  in  the  roll,  a 
notice,  as  therein  directed. 

Section  24 — Rolls  to  be  completed  between  the  Ist  of  Feb- 
ruary and  16th.  of  April. 

Section  35 — And  the  same  to  be  delivered  to  the  clerk  of 
the  municipality. 

Section  26 — Proyides  for  an  appeal  by  any  person  deeming 
himself  wronefully  inserted  on  the  roll,  or  overcnarged,  &c.,  by 
the  assessor,  &c.,  within  14  days  aftor  the  time  fixed  for  the 
return  of  the  assessor's  roll,  &c.  And  the  roll  as  finally  passed 
by  the  court  of  appeal,  &c.,  shall  be  valid,  and  shall  bmd  all 
parties  concerned,  notwithstanding  any  defect  or  error  com- 
mitted in  or  with  respect  to  such  roll.  Notices  to  non-residents 
of  the  meetfng  of  the  court  to  be  addressed  to  such  party 
through  the  postoflice. 

Section  28  gives  a  final  appeal  to  the  judge  of  the  Co.  Court. 
Sections  31  to  37  provide  for  the  municipal  rates. 

Section  39~The  clerk  of  the  municipality  to  make  out  col- 
lectors' rolls  oontaininir  the  names  of  the  parties  assessed,  &c., 
with  amounts,  under  distributive  heads,  as  therein  provided, 
including  public  taxes  under  13  &  14  Vic,  cap.  68,  &c. 

Section  40-— The  clerk  to  make  out  a  roll  of  the  lots,  &c., 
assessed  against  non-residents  whose  names  have  not  been  set 
down  in  the  assessors'  roll,  &c.,  and  shall  transmit  the  same  to 
the  treasurer  of  the  county,  &c. 

Section  41— -The  collector,  on  receiving  the  rolls,  shall  collect 
the  taxes,  calling  upoh  residents,  &c.,  and  if  sny  person  whose 
name  appears  on  his  roll  shall  not  be  resident  within  the  muni- 
cipality ne  shall  transmit  to  him  by  post  a  statement  and 
demand  of  the  taxes  charged  against  him  in  the  roll,  and  the 
collector  shall  not  receive  any  money  on  account  of  any  lands 
not  set  down  on  his  roll. 

Section  42—-^  taxes  are  not  paid  ailer  notice,  &o.,  the  col- 
lector may  levy  the  same  by  dis^ss  and  sale  of  the  goods,  &o., 
of  the  party  liable,  wheresoever  found  within  ihe  towndiip,  vil- 
lage, &c.  So  after  one  month  he  may  distrain  any  goods  upon 
,tli0  lands  of  non-residents  on  which  the  taxes  inserted  agamst 
the  same  on  his  roll  have  not  been  paid. 

Section  46 — ^If  any  party  against  whom  any  tax  now  is,  or 
hereafter  shall  be  assessed,  in  any  township,  village,  &c.,  shall 
not  be  resident  within  the  municipality,  or  shidl  have  removed 
out  of  the  same  after  such  assessment  and  before  such  tax  shall 
have  been  collected,  or  if  any  party  shall  neglect  or  refuse  to 
pay  any  tax,  &c.,  assessed  in  any  township,  villaee,  &o.,  within 
the  county  in  which  he  shall  reside,  &o.,  it  shall  be  lawful  for 
the  collector,  &c.,  to  levy  and  collect  such  tax,  &c.,  by  distress 
and  sale  of  the  goods,  &c.,  of  the  party  assessed  in  any  town- 
ship, village,  &c.,  which  for  judicial  purposes  shall  be  within 
the  same  county,  and  to  which  such  party  shall  have  removed, 
or  in  which  he  shall  resideyvof  any  goods,  &o.,  in  his  posses- 
sion therein ;  and  if  in  MHjy^case  the  taxes  pa3rable  by  any 
party  cannot  be  recovered  in  any  special  manner  provided  by 
this  act,  they  may  be  recovered  with  interest  and  costs,  as  a 
debt  due  to  the  township,  village,  &c.,  in  a  competent  court  in 
this  provmce,  and  the  production  of  a  certified  copy  of  the  col- 
lector's roll,  &c.,  shall  be  prima  facie  evidence  of  such  debt, 
and  the  taxes,  &o.,  shall  be  a  special  lien  on  such  lands,  &c. 

Section  46 — The  collector  to  return  his  roll  to  the  treasurer  of 
the  township,  village,  &c.,  on  or  before  the  14th  of  December  in 
each  year,  or  on«uch  other  day  in  each  year  as  the  municipal 


council  of  the  county  shall  have  appointed^  not  later  than  tha 
1st  of  Maroh  following,  and  pay  over  amounte  collected,  &c. 

Section  47 — If  any  taxes  mentioned  in  the  ooUector's  loU 
shall  remain  unpaid,  and  the  collector  shall  not  be  able  to  ool« 
lect  the  same,  he  shall  deliver  to  the  township,  village,  &e.y 
treasurer,  an  account  of  all  taxes  remaining  due  on  the  said 
roll,  showing  the  reason  why  not  collected,  as  a  <'noa-residenl" 
<<  no  property  to  distrain,"  &c. 

Section  48— Commissioner  of  Crown  Lands  to  retum  to  the 
county  treasurer  yearly,  in  January,  a  Hst  of  lands  granted,  &c.| 
during  the  previous  year,  and  ot  all  ungranted  lands,  &o. 

Section  49— The  treasurer  of  each  municipality  shall,  within 
fourteen  days  after  the  time  determined,  as  before  provided,  for 
the  retum  and  final  settlement  of  the  ooUector's  roU  furnish  the 
treasurer  of  the  county  vnth  a  copy  thereof,  so  for  as  the  same 
relates  to  all  the  lands  of  the  municipality,  with  the  sums  paid 
and  in  arrear,  &e. 

Section  6(V— After  the  time  when  &e  ooUectoi's  nil  has  been 
returned  to  the  township,  village,  &c.,  treasurer,  no  more  money 
shall  be  received  on  account  of  the  arzean,  then  doe  by  any 
officer  of  the  municipality  to  which  such  roll  relates,  but  the 
collection  of  such  arrears  shall  belong  to  the  tieaaurer  of  the 
county  alone,  who  shall  receive  payn^nt  of  such  anean,  and 
of  all  taxes  on  lands  of  non-residento  theretofore  required  to  be 
returned,  and  certified  to  him  by  the  clerk  of  the  munioipaliqr, 
&c.  Section  61 — ^The  treasurer  of  the  oonnty  to  enter  in  books 
kept  for  the  purpose  the  lands  on  which  the  taxee  remain 
unpaid ;  such  books  to  be  balanced  yearly  on  the  1st  of  May, 
&o.  Section  63 — ^Arrears  to  be  increased  ten  per  cent,  &o. 
Section  64 — If  any  distress  shall  be  upon  the  lanos  of  non-resi* 
dents  in  arrears  for  the  taxes,  the  county  treasurer  may  issue  a 
warrant  to  the  sheriff  to  lein^  the  amount  of  any  goods,  ftc, 
found  on  such  lands,  &o.,  in  the  same  manaar  as  provided  in 
sections  42, 43  and  44. 

Section  66 — ^Whenever  a  portion  of  the  tax  on  any  land  has 
been  due  for  five  years,  the  treasurer  of  the  eourt  is  to  issue  a 
warrant  to  the  sheriff. 

Section  S7 — ^Who  shall  proceed  to  sell  snoh  lands,  fto.,  aa 
therein  provided.    Section  68— If  no  distress,  &o. 

Section  68— All  moneys  received  by  the  county  treasurer  on 
account  of  taxes  on  non-resident  lands  in  any  municipality  in 
the  county,  whether  the  same  be  paid  to  him  directly  or  levied 
by  the  slierifi^  shall  constitute  a  separate  fund,  oafled  **  The 
non-resident  land  fund,"  and  an  account  shall  be  opened  with 
each  municipality  with  the  said  fund. 

Section  69— All  BMwmm  to  foim  one  general  fund,  &e. 

Section  84 — Monies  collected  by  the  township,  village,  &o., 
collector  for  county  purposes,  &o.,  are  to  be  by  mm  pa3  to  the 
treasurer  of  the  municipali^,  &nd  by  him  to  the  county  trea- 
surer, &c. 

18  Vic.,  cap.  21 — When  a  ooQiMot  of  any  municipality  may 
have  heretofore  failed  or  omxtted  to  collect  the  taxes  mentioned 
in  his  collection  roll,  or  any  portion  thereof,  by  the  14&  of  De- 
cember (or  by  such  other  day  in  the  year  for  which  he  may 
have  been,  or  may  hereafter  be  collector,  or  as  may  have  been, 
or  may  hereafter  be  appointed  by  the  municipal  council  m 
the  county)  it  shall  and  may  be  lawful  for  the  council  of  sooh 
municipality  to  authorize  and  empower  by  resolution  the  said 
collector,  or  any  other  person  in  his  stead,  to  continue  the  levy 
and  collection  of  such  unpaid  taxes,  in  the  manner  and  wim 
the  powers  provided  by  law  for  the  general  levy  and  colleetion 
of  taxes,  provided  nothing  therein  contained  shaU  be  held  to 
affect  the  duty  of  the  collector  to  return  his  coUeotioii  roll,  or  to 
invalidate  or  otherwise  a&ct  the  liability  of  the  coUeotor  or  hia 
securities  in  any  manner  whatever. 

1  do  not  see  that  any  remedy  except  by  action  remains  to 
enforce  payment  of  texes  imposed  upon  persons  assessed  in 
respect  of  personal  property  only,  who  may  have  left  the 
county,  or  against  whom  no  distress  of  goods  can  be  legally 
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leried)  and  saoh  action  is  vested  in  the  municipality  by  the 
4Gth  section  of  the  act  16  Vic.^  cap.  182. 

Theui  as  to  rates  due  upon  lands  of  non-residents :  I  see  no 
good  reason  why  an  action  is  not  maintainable  by  the  treasurer 
of  the  county  m  the  name  of  the  village  municipality^  after 
the  collector's  return  has  been  made,  or  by  the  collector  in 
the  same  name  during  the  existence  of  his  authority,  if  the 
non-resident  party  requested  his  name  to  be  inserted  on  the 
assessors'  roll.  In  the  present  case  the  action  may  have  been 
instituted  by  the  collector  before  his  authority  ceased — ^that 
18 f  if  it  was  extended  to  the  1st  of  Marchi  or  continued  under 
the  statute  18  Vic,  cap.  21,  or  by  the  county  treasurer  after- 
wards ;  but  in  either  event  the  proceeds  would,  I  suppose,  ^o 
to  the  county  "  non-resident  land  owners'  fund,"  and  be  paid 
to  the  county  treasurer ;  but  that  is  a  question  not  necessarily 
calling  for  discussion  at  present.  But  it  is  not  alleged  that 
the  defendant's  name  was  inserted  on  the  collector's  roll  at 
his  request;  if  a  non-resident,  and  he  did  not  request  it,  a 
question  arises  whether  he  could  be  assessed  personallv  at  all. 
That  his  name  was  entered  in  the  assessors^  and  collector's 
roll  is  averred,  and  it  must  be  intended  that  it  was  so  entered 
either  at  his  request  or  because  he  was  known  to  be  the  owner, 
and  therefore  entered  as  a  non-resident;  and  if  he  was  such 
owner,  and  his  name  appears  to  have  been  legally  entered,  I 
think  the  taxes  became  a  debt  under  the  45th  section,  and 
that  a  right  of  action  vested  in  the  plaintiffs  whenever  it 
turned  out  that  the  rates  could  not  be  realized  by  any  of  the 
special  modea  pointed  out  in  the  statute  in  that  behali ;  the 
special  modes  were,  I  think,  pjrompt  remedies  by  distress  and 
sale  of  goods,  &c.,  if  found  withm  the  municipality,  in  some 
oases,  as  of  non-residents,  or  within  the  county  in  others. 
That  speoial  manner  in  the  45th  section  is  equivalent  to  a 
summary  manner,  and  that  the  power  to  the  county  treasurer 
and  sheriff  to  sell  the  lands  at  the  end  of  five  years  is  not 
included  $  if  it  were  so,  no  action  could  be  brought  during 
the  coUeotor's  time  for  taxes  rated  against  lands,  nor  after- 
wards, until  the  land  had  been  sold,  and  a  deficiency  still 
fomained.  It  is  contended  no  action  like  the  present  can  be 
biottght  in  tlie  plaintiff's  name  after  the  collector's  roll  has 
been  returned  or  his  powers  have  ceased ;  and  if  not,  it  proves 
that  a  sale  five  years  afterwards  is  not  included  in  the  special 
manner  provided  by  the  act ;  but  the  statute  shows  that  the 
taxes  as  a  debt  mignt  accrue  against  the  owner  of  lands  when- 
ever the  speoial  manner  failed.  A  remedy  by  distress  would 
not  necessarily  fail  during  the  collector's  time — see  sec.  54 ; 
and  a  lien  n^n  the  lands  is  expressly  declared  at  the  end  of 
the  4fiUi  section.  The  language  of  that  portion  creating  the 
debt  is  very^  comprehensive ;  it  says,  if  in  any  case  the  taxes 
payable  by* any  party  cannot  be  recovered  in  any  special 
manner  provided  by  the  act,  they  may  be  recovered,  with 
interest  and  costs,  as  a  debt  due  to  the  township,  &c.,  in  a 
competent  court  in  this  province.  It  seems  to  me  reduced 
then  to  the  eonsideration  whether  it  sufficiently  appears  that 
the  defendant  was  by  name  duly  rated  for  these  lands  as  a 
non-resident ;  section  7  authorizes  such  entry  if  the  owner  is 
known,  or  (sees.  8, 17  &  38)  reouired  by  him  in  person  or  in 
writing.  If  it  could  be  intendea  that  the  entry  was  at  defen- 
dant's reqnest,  there  would  be  an  end  ci  all  question  on  this 
head;  still,  if  known  to  the  assessor,  and  entered  and  notified 
aoooidingly,  and  the  roll  containing  such  entry  became  final 
ia  the  abs^ioe  of  an  ^>poal  (and  none  appears  to  have  been 
made)  under  sections  26  and  28.  There  is  a  want  of  oonsis- 
teney  in  the  statute  unless  the  word  or  in  section  7  be  read 
amd;  one  sectiDn  speaking  of  owners  known,  and  others  of 
noBHestdenta  re(;[aesting  ma  insertion  of  their  names,  and  in 
aoma  instances  it  ia  said  the  word  or  may  be  read  and,  to 
fulfil  the  obvioos  intention  of  the  Legislatore. 

When  a  rule  is  moved  to  arrest  judgment  after  a  judgment 
by  default,  ^e  intendments  are  not  made  as  after  verdict,  but 
as  upon  general  demurrer ;  but  the  declaration  states,  and  the 
default  admits,  that  the  defendant  was  in  fact  entered  on  the 


roll  and  rated  for  the  lands  mentioned,  and  according  to  the 
maxim,  omnia  prtttumuntury  rite  et  8olenniter  esse  acta, 
donee  probetur  in  contrarium — everything  is  presumed  to  be 
right  and  duly  performed  until  the  contrary  is  shown.  It  ia 
clear,  on  the  face  of  the  declarationt  that  the  defendant  was 
not  resident  within  the  village  of  Berlin,  and  it  is  alleged 
under  a  videlicet  that  he  was  resident  in  Guelph  in  anotner 
county ;  as  a  non-resident  he  may  have  in  fact  resided  in  the 
county  of  Waterloo,  or  elsewhere  in  Canada,  or  in  any  other 
part  of  the  world,  thein  Guelph ;  the  substance  of  the  averment 
IS,  that  he  was  not  resident  within  the  Municipality  of  Berlin, 
in  which  the  lands  in  question  are  situate,  but  being  known 
to  be  the  freehold  owner,  he  was  entered  and  rated  therefor, 
as  such  non-resident,  either  at  his  own  request  or  becaose 
known ;  whichever  way  it  was,  I  think  that  after  notice  of 
being  so  rated  by  the  assessor,  and  demand  of  rates  by  the 
collector,  his  acquiescence,  if  not  his  previous  request,  must 
be  presumed,  else  the  roll  is  not  final  in  the  absence  of  any 
appeal.  According  to  sec.  26,  if  defendant  was  improperly 
assessed,  he  ought  to  have  appealed,  and  not  silently  acqui- 
esced therein  until  this  action  was  brought,  and  then  to  suffer 
judgment  by  nil  didt  to  be  entered  against  him.  In  my  opi- 
nion the  action  well  lies,  and  the  money  when  recovered 
should  be  paid  by  the  plaintiff  to  the  county  treasurer,  or  if 
paid  to  the  plaintiffs,  they  can  only  recover  it  to  the  use  of  the 
county,  and  will  be  bound  to  pay  it  over  to  such  treasurer,  or 
to  account  to  the  county  accordingly.  The  plaintiffs'  name 
is  only  used  to  enforce  payment  for  the  benent  of  the  county 
treasury,  which  in  its  turn  is  bound  to  account  to  the  villagv 
municipality,  (see  sees.  68,  69,  84)  unless  the  late  statute  18 
Vic,  cap.  21,  varies  the  effect  of  the  former  statutes  on  this 
head,  wnich  is  not  at  present  material  to  be  considered.  The 
objection  that  the  by-laws  referred  to  in  the  declaration  were 
not  sufiiciently  stated  or  set  out,  was  not  supported  by  autho- 
rity ;  and  the  collector's  roll  being  made  prima  jfacie  evidence 
of  the  debt  by  sec.  45, 1  do  not  suppose  any  ol^ection  on  that 
head  can  be  sustained. 

McLean,  J.— By  the  16th  Vic,  cap.  182,  the  former  acts, 
13  &  14  Vic,  cap.  67,  and  14  &  15  Vic.  cap.  110,  are  repealed, 
except  in  so  far  as  the  same  may  affect  any  rates  or  taxes  of 
the  then  present  year,  or  any  rates  or  taxes  which  had 
accrued  and  were  then  actually  due,  or  any  remedy  for  the 
enforcement  or  recovery  of  such  rates  or  taxes  not  otherwise 
provided  for  by  that  act.  And  it  provides  that  ail  taxes  of 
tho  then  present  year  and  all  arrears  of  other  taxes  remaining 
due  after  that  act  shall  come  into  foroe,  (1st  January,  1854) 
shall  be  collected  and  recovered  according  to  the  provisions 
of  that  act. 

The  rates  for  which  this  action  is  brought  were  for  the  year 
1854,  some  of  them  payable  under  by-laws  of  previous  years, 
and  some  for  municipal  purposes  of  the  county  of  Waterloo, 
or  the  village  of  Berlin,  under  by-laws  of  that  year.  Hie 
remedy  for  the  collection  of  such  rates  must  be  under  the 
act  16  Vic,  cap.  182 ;  and  unless  the  45th  section  of  that  act 
confers  upon  the  plaintiffs  the  right  to  sue  the  defendant  for 
such  rates,  this  action  on  the  fint  count  cannot  be  sustained. 
By  the  7th  section  of  that  act  it  is  provided  that  all  lands,  to 
whomsoever  belonging,  shall  be  assessed  in  the  township, 
village  or  ward  in  which  they  lie,  and  in  the  name  of  and 
against  the  owner  thereof  if  hmnon,  or  if  resident  or  having 
a  legal  domicile  or  place  of  business  when  the  assessment 
shall  be  made,  within  such  township,  village  or  wvd,  or  if 
such  lands  be  occupied  by  such  owner,  or  wholly  unoccupied, 
but  if  the  owner  he  not  to  resident  or  be  unknoum,  or  the  lands 
be  occupied,  it  shall  be  assessed  in  the  name  of  and  against 
the  occupant ;  and  occupied  land  dwned  by  a  party  knoumor 
residing  or  having  a  legal  domicile  or  place  of  business  m 
the  township,  &c.,  where  the  same  is  situate,  but  occupied 
by  another  party,  shall  be  assessed  in  the  name  of  both  the 
owner  and  tne  occupant,  and  the  taxes  thereon  may  be  recov« 
ered  from  either. 
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From  the  terms  used  in  this  section,  it  is  contended  that 
Itodfl  may  in  all  cases  be  assessed  against  the  owner  if  known, 
atid  his  name  may  bo  on  the  assessment  roll  as  the  owner; 
but  it  is  clear  to  me  that  the  clause  was  not  intended  to  give 
that  authority  to  an  assessor.  Such  a  construction  is  wholly 
at  variance  with  the  provisions  of  the  eighth  section  and  all 
the  other  provisions  of  the  statuto ;  and,  according  to  my 
view,  the  truo  interpretation  of  the  clause  is  to  limit  it  in  its 
operation  to  persons  known  to  the  assessors  within  the  toton- 
mip  or  municipality.  It  cannot  have  been  intended  by  the 
legislature  to  allow  an  assessor  to  put  down  upon  his  roU> 
perhaps  without  enquiring,  and  generally  without  the  means 
of  knowing  unless  by  hearsay,  who  the  owners  of  the  property 
are,  the  names  of  individuals  as  owners  to  whom  common 
runiour  may  have  assigned  the  ownership  of  land.  It  is  not 
to  be  imagined,  contrary  to  the  express  provisions  of  the  very 
hext  section  of  the  act,  that  it  was  intenaed  by  the  legislature 
to  give  to  the  assessors  the  right,  upon  their  own  view  of  the 
ownership  of  lands,  to  put  them  down  upon  their  roll  as  the 
property  of  an  individual,  resident  in  another  and  perhaps  a 
distant  part  of  the  province,  and  thus  throw  upon  such  indi- 
viduals the  costs  of  an  appeal  or  perhaps  of  an  action  like 
the  present,  in  which  the  production  of  a  copy  of  the  roll  is 
declared  to  be  evidence  of  the  debt. 

By  the  8th  section  it  is  enacted  that  unoccupied  lands  not 
known  to  be  owned  by  any  party  resident  or  navin^  a  legal 
domicile  or  place  of  business  m  the  township,  &e.,  where  the 
same  are  situate,  or  belonging  to  any  party  whose^  residence 
or  domicile,  or  place  of  business,  on  diligent  enquirv,  should 
not  be  found  therein  ;  or  who,  being  resident  out  of  the  muni- 
cipality, shall  not  have  signified  to  the  assessors  personally  or 
in  writing  that  he  owns  such  lands  and  desires  to  be  assessed 
therefor,  shall  be  denominated  <<  lands  of  non-residents,"  and 
shall  be  assessed  in  manner  thereinafter  provided.  Then  by 
the  l22nd  section  of  the  same  act  it  is  enacted  that  the  lands 
of  non-residents  who  have  not  required  their  names  to  be 
entered  by  the  assessors  shall  be  designated  on  the  same 
assessment  roll,  but  in  a  part  separate  from  the  other  assess- 
ments, headed,  <'  non-residents^  land  assessments,"  &c. ;  it 
prescribes  the  mode  of  proceeding  in  entering  such  lauds  on 
the  roll.  The  plain  intention  of  these  provisions  appears  to 
me  to  be  that  the  name  of  any  resident  owner  of  land,  or  of 
any  owner  who  may  have  required  his  land  to  be  assessed, 
may  be  entered  on  the  assessment  roll ;  but  that  in  all  other 
cases  the  lands  shall  be  entered  and  rated  as  the  '^  lands  of 
non-residents" ;  in  which  latter  case  the  land  only,  and  not 
the  owner  personally,  would  be  liable  for  the  amount  of  rates, 
if  the  amount  did  not  exceed  the  value  of  the  lands. 

By  the  46th  section  every  collector  is  bound  to  return  his 
collection  roll  to  the  treasurer  of  the  municipality,  and  to  pay 
over  the  amount  by  the  fourteenth  of  December  m  each  year, 
or  such  other  day,  not  later  than  the  1st  of  March  next  fol- 
lowing, as  the  municipal  council  of  the  county  shall  have 
appointed.  The  power  of  extending  the  time  for  the  return 
of  the  collector^  rolls  and  the  payment  of  monies  collected  is 
not  given  to  the  municipal  council  of  each  township  or  vil- 
lage, but  belongs  exclusively  to  the  municipal  council  of  the 
several  counties ;  so  that,  without  such  authority  expressly 
derived  from  the  County  Council  of  Waterloo,  the  collector 
for  the  Municipality  of  Berlin  could  not  move  in  making  any 
eollection  on  his  roll  after  the  14th  of  December,  1854,  and  it 
is  not  alleged  in  the  declaration  that  any  such  authority  was 
at  any  time  given.  We  must  then  assume  that  the  collector's 
roll  was  duly  returned  on  or  before  the  14th  of  December, 
1854,  and  that,  in  pursuance  of  the  47th  section^  the  collector 
put  down  opposite  to  each  soparate  assessment  the  amount  of 
which  was  not  collected  the  reason  why  he  could  not  collect 
the  same,  by  inserting  in  each  case  the  words  "  non-resi- 
dents," or  "no  property  to  distrain."  And  we  must  also 
assume  that,  in  order  to  obtain  credit  for  the  amount  of  uucol- 
lectcd  ratcs;  the  collector  mado  oath  as  required  by  that  sec- 


tion of  the  sums  remaining  unpaid,  and  that  no  diitress  could 
be  found  from  which  the  same  could  be  collected.  All  this 
having  been  done,  then  the  5(Hh  section  declares  that  "  no 
more  money  shall  be  received  on  account  of  the  arrears  then 
due  by  any  officer  of  the  municipalUy  to  tDhich  such  roll  re' 
lates,  but  the  collection  of  such  arrears  shall  belong  to  the 
treasurer  of  the  county  alont^  and  he  shall  receive  payment 
of  any  such  arrears,  and  of  all  the  taxes  on  lands  of  non-resi* 
dents  required  to  be  returned  to  him  by  the  clerk  of  each 
municipality.  By  the  53rd  section,  a  sum  of  ten  per  cent  is 
to  be  added  yearly  to  any  arrear  of  tax  due  upon  any  parcel 
of  land  by  the  county  treasurer.  And  if  at  any  time  within 
five  years  sufficient  distress  can  be  found  on  the  lands  of  non- 
residents, the  county  treasurer  may  authorize  the  sheriff  to 
levy  therefrom  the  amount  of  arrears.  But  if  not  so  collected^ 
and  remaining  due  for  five  years,  the  same  may  be  levied  by 
a  sale  of  the  lands.  All  these  provisions  must  be  nugatory^ 
and  the  express  prohibition  contained  in  the  50th  clause 
against  any  officer  of  a  township  or  village  mnnicipality 
receiving  money  after  the  return  of  the  collector's  roll  mus^ 
as  it  appears  to  me,  be  wholly  disregarded,  if  it  be  held  that 
the  plaintiffs  can  maintain  this  action  and  thus  oust  the  county 
treasurer  from  the  exercise  of  a  power  which  the  statute  gives 
to  him  alone.  If  the  plaintiffs  can  maintain  this  action  against 
the  defendant,  admitted  to  be,  not  only  non-resident  within 
the  village  of  Berlin,  but  admitted  not  to  be  resident  in  the 
oounty,^en  the  treasurer  of  Berlin,  an  officer  of  the  munici- 
pality ^<to  which  the  collector's  roll  which  was  given  in 
evidence  relates,"  must  be  entitled  to  receive  the  money 
from  the  sheriff  when  collected,  though  expressly  prohibited 
by  the  50th  section  from  receiving  any  money  whatever  aiter 
the  return  of  the  roll.  It  cannot  be  aigued  tnat  no  return  of 
the  roll  has  been  made ;  without  such  return  it  c<NUd  not  be 
known  that  any  taxes  were  in  arrear ;  but  under  any  circum- 
stances it  does  not  rest  with  the  plaintiffs  to  deny  such  return : 
they  allege  that  the  rates  were  aemanded :  that  there  was  no 
distross  on  the  premises ;  that  the  fates  v)er€  not  paid  to  the 
collectors,  and  that  they  renudn  due  ;  from  all  which  facts, 
and  from  the  time  for  the  return  of  the  roll  having  long  passed 
before  this  action  was  brought^  it  must  be  taken  that  the  col- 
lector and  the  Municipality  of  Berlin  have  become /uACttit 
officio  and  incapable  of  acting  in  the  further  proce^ings  for 
the  collection  of  the  arrears  c?  the  rates.  On  these  grounds, 
I  am  of  opinion  that  the  first  count  of  the  declaration  in  this 
case  does  not  show  a  sufficient  or  any  ground  of  action,  and 
that  if  no  other  cause  of  action  were  stated  in  the  declaration, 
the  judgment  must  be  arrested.  But,  as  the  second  count 
does  set  out  a  good  cause  of  action,  and  the  assessment  of 
damages  is  on  that  count  as  well  as  on  the  insufficient  count, 
judgment  cannot  be  arrested,  but  a  venire  de  novo  must  be 
ordered.  It  b  manifest  to  me  that  the  plaintiffs  are  proceed- 
ing for  arrears  of  rates  only,  and  are  attempting  to  exercise  a 
power  which  in  my  judgment  does  not  belong  to  them«  I 
think  therefore  the  aefendant  is  entitled  to  be  relieyed  from 
an  action  to  which  he  clearly  is  not  liable. 

Richards,  J. — There  can,  I  apprehend,  be  no  doubt  that 
primd  facte  if  defendant's  name  appears  on  the  collector's 
roll  oi  the  municipality,  charged  witn  the  rates  on  certain 
lands,  he  is  liable  to  pay  those  rates.  If  he  was  not  satisfied 
with  his  name  appearing  there,  he  could  apply  to  the  Court 
of  Revision  to  correct  it.  We  must  assume  that  his  name 
was  inserted  on  the  roll  at  his  own  request ;  and  this  having 
been  done,  he  is,  as  to  the  collection  of  the  taxes  rated  against 
him,  to  be  treated  very  much  as  a  party  who  was  resident  at 
the  time  of  the  assessment,  and  haa  removed  from  the  county 
before  the  taxes  were  paid.  The  question  arising  in  the  case 
which  seems  to  me  to  create  the  greatest  difficulty  is,  whether 
the  plaintiffs  can  sue  the  defendant  for  these  taxes  as  a  debt 
due  to  the  village,  **  without  first  endeavoring  to  recover  the 
same  by  sale  oi  the  lands — or  in  other  words,  if  that  is  a  spe- 
cial manner  intended  by  the  act,  which  must  be  resorted  to 
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for  the  collection  Of  the  taxes  before  they  ctttt  be  sued  for  as 
a  debt"  It  is  in  effect  admitted  from  the  statement  in  the 
declaration,  that  these  taxes  could  not  have  been  recovered 
by  distress  of  the  defendant's  goods  before  this  action  was 
brought,  there  not  having  been  any  goods  on  the  lands  on 
whicn  the  taxes  were  due  from  which  a  distress  could  Jiave 
been  made. 

I  do  not  think  it  is  the  intention  of  the  act  to  give  to  the 
eonnty  treasurer  any  power  to  collect  or  receive  any  taxes  but 
those  due  on  2aiiiCs— whatever  taxes  are  due  from  personal 
property  or  income  may,  I  think,  after  the  special  remedy 
provided  l>y  the  act  for  their  collection  (that  b,  want  of  per- 
sonal property  ont  of  which  to  make  a  distress)  has  failecl,  be 
sned  n>r  as  a  debt  due  the  mnnicipality,  and  collected  with 
interest.  The  section  provides  that  aU  taxes  accrued  or  to 
aoome  on  amy  landy  sfakll  be  a  special  lien  on  such  land.  It 
does  not  say  that  taxes  due  on  personal  property  shall  create 
such  a  lien.  The  ten  per  cent  annually  to  be  added  to  the 
arrears  of  taxes  on  eaon  piece  of  land,  seems  to  be  in  lien  of 
interest,  and  to  cover  the  expenses  attendant  on  keeping  the 
accounts  and  other  charges  incident  to  managing  these  mat- 
ters, which  seem  to  relate  only  to  taxes  due  on  land  thronghout 
&e  whole  statute :  and  section  69,  which  relates  to  all  arrears 
of  rates  chargeable  on  lands,  requires  each  municipality,  in 
paying  over  any  school  or  local  rate,  or  its  share  of  the  Lnnatic 
A^lnm  tax,  or  of  any  county  rate,  to  supply  any  deficiency 
Biimg  frtmithewm'ifaiifmmtofaf^  of  the 

general  funds  of  the  municipakty ;  and  it  is  fdrther  provided 
that  the  several  municipalities  shall  not  be  answerable  for 
any  deficiency  arising  from  abatements  or  inability  to  collect 
any  tax  on  personal  property.  After  going  carefully  through 
the  statute  and  considering  its  scope  and  tendency,  I  come  to 
the  conclusion  that  with  regard  to  taxes  on  lands  they  cannot 
be  collected  by  action,  until  it  U  ascertained  that  the  amount 
cannot  be  recovered  by  sale  of  the  land,  which  I  conceive  to 
be  a  spectoZ  mdntier  pointed  out  by  the  act  for  such  recovery. 
On  the  whole,  then  I  think~lst.  That  a  non-resident  owner 
of  land  can  only  be  properly  rated  on  the  assessment  roll  of 
the  mnniopality  in  his  own  name,  when  he  requests  to  have 
hb  name  entered  on  the  roll :  2nd.  That  when  the  name  of  a 
non-rosident  appears  on  the  roll,  it  must  be  presumed  that  it 
has  been  entered  there  at  his  reauest ;  3rd.  That  having  failed 
to  recover  the  tax  as  to  personal  property  of  any  person  rated 
on  the  roll  for  want  of  property  to  distrain,  the  amount  of  such 
tax  may  be  recovered,  with  interest,  as  debt  due  to  the  muni- 
cipality ;  4th.  As  to  taxes  due  on  any  lands,  that  they  cannot 
be  sued  for  as  a  debt  doe  to  the  municipality  until  after  they 
have  been  ^ve  years  in  arrear ;  and  on  a  sale  of  the  lands,  the 
amount  of  the  taxes  cannot  be  recovered  in  that  special  manner 
provided  by  die  act  It  is  scarcely  probt^le  tnat  five  years 
of  arrears  of  taxes,  with  the  expenses,  &c.,  on  land  in  this 
country*  woold  fail  to  be  recovered  by  a  sale  of  the  land  itself. 
tt  is  provided  by  section  70  that  the  whole  of  the  debentures 
to  be  issued  on  the  credit  of  the  non-resident  land  fund  shall 
not  exceed  two-Chirds  of  all  the  arrears  tiien  due  upon  the 
lands  in  the  county  and  other  sums  at  the  credit  of  the  fund. 
At  the  end  of  four  years  40  per  cent  at  least  would  be  added 
to  the  amount  of  the  taxes,  and  debentures  might  be  issued 
based  on  that  data.  At  that  time,  if,  instead  of  pursuing  the 
remedy  against  the  land  whereby  the  increased  amount  above 
the  interest  could  be  collected,  the  party  named  on  ^e  roll 
could  be  sued,  then  all  that  would  be  recovered  from  him 
would  be  the  taxes  with  6  per  cent  thereon,  and  the  non- 
rosident  land  fund  would  bo  diminished  by  at  least  16  per 
cent  of  the  amount  due  by  such  party.  If  it  be  admitted  tnat 
the  municipality  of  a  village  or  township  may  at  any  time  sue 
for  taxes  as  a  debt  doe  the  municipality,  then  this  anomaly 
may  take  place — the  sheriff  may  be  required  to  seize  the  pro- 
perty of  the  defendant  in  the  suit  under  an  execution  in  favor 
of  the  municipality,  and  at  iho  same  lime  the  county  trea- 
surer, under  the  54th  section  of  the  act,  may  issue  his  warrant 
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to  iety  the  arrears,  (including  the  10  per  cent  annual  increase) 
by  distress  on  the  land ;  these  two  remedies  may  be  pursued 
at  the  same  time.  If  the  amount  is  levied  under  the  execu- 
tions (and  that  b  to  be  considered  as  satisfying  the  claim) 
then  the  municipal  loan  fund  loses  the  additional  4  per  cent 
per  annum  above  the  6  per  cent  interest.  Then  how  b  the 
sheriff  of  the  county  where  the  land  lies  to  know  if  the  amount 
has  been  made  under  an  execution  against  the  owner  of  the 
land,  or  how  is  he  to  know  that  the  taxes  have  been  sued  for? 
In  whatever  light  it  is  presented,  taking  thb  view  of  the  mat* 
ter,  it  seems  to  me  we  are  involved  in  difficulties  from  which 
we  cannot  escape,  fint,  taking  the  statute  as  I  have  already 
said  I  thought  it  should  be  construed,  we  avoid  all  these  diffi* 
oulties  and  make  the  different  sections  of  the  act  and  the 
remedies  thereunder  given^  hannoobe. 

Per  Cur* — Rule  absolute. 


RXOUU  KX  HXLATIOMB  DlLU>M  V.  McNUL. 

(Easter  Tertn,  18  Vie.) 

JSfftffT    LBc^wtti/  to  tahi  oatkm 

TIm  refaml  of  an  elector  to  take  the  oatha  required  by  the  retnmiqg  ofltoer  is  a 

election,  if  the  relator  would  otherwise  have 


good  ground  for  setting  aside  an 
had  the  majority. 


tS  C.  P.  R.,  fvr.] 


Thb  b  an  application  to  reverse  the  decbion  of  the  Judge 
of  the  0>unty  (>ourt  of  Kent,  on  the  grounds  that  the  votes  on 
which  the  defenduit  was  elected  were  duly  qualified  votes  i 
that  the  returning  officer  should  have  been  made  a  party,  or 
that  defendant  should  l)e  relieved  from  the  costs,  &o. 

It  appeared  that  at  the  last  election  for  ward  No.  3.  town* 
ship  of  Raleigh,  fifty-two  votes  were  polled  for  the  defendant^ 
and  seventeen  for  the  relator.  Of  the  defendant's  voters  thirty-* 
eight  were  objected  to  as  beins  aliens,  and  who  had  either 
rerosed  to  take  the  oath  of  qualification  according  to  the  sta* 
tute,  or  to,  or  from  whom,  the  returning  officer  had  declined 
to  administer,  or  exact  it. 

The  relator  in  his  affidavit  states  that  the  returning  officer 
received  and  recorded  the  voles  of  certain  aliens  (not  saying 
for  whom)  against  tiie  remonstrances  of  the  relator — that  he 
required  the  returning  officer  to  adminbter  to  the  said  x>artbsi 
as  aliens  as  aforesaid,  the  oath  or  oaths  required  by  law,  and 
that  the  returning  officer,  in  some  instances,  requested  the 
said  parties,  as  aliens,  to  take  the  requisite  osUh,  and  in 
others  he  did  not  so  request  the  said  parties  to  take  such  oath 
or  oaths. 

That  the  said  aliens  refused  to  take  such  oath  or  oaths ;  but 
the  returning  officer,  nevertheless,  received  and  recorded  the 
votes  of  the  said  parties,  alieas  as  aforesaid,  contrary  to  law 
and  against  the  protest,  &c.y  of  the  rekUor ;  that  by  receiving 
such  votes,  some  thirty  in  number,  the  defendant  was  made 
to  appear  with  the  greater  number  of  votes,  while  in  fact  the 
relator  had  the  larger  number  of  legal  votes,  and  ought  to  have 
been  returned. 

It  was  agreed  by  the  counsel  on  both  sides,  in  writing,  that 
the  polt-bcMk  should  he  produced,  and  the  votes  objected  to 
Be  indicated  by  a  note  opposite  the  names  thus — '<  refused  to 
take  the  oath,''  except  in  two  additional  instances ;  and  that 
the  production  of  eucn  book  should  decide  finally  the  question 
as  to  whether  the  parties  whose  names  so  appeared  as  ob- 
jected to  refused  to  take  the  oaths,  and  thereby  became 
disqualified  as  voters. 

The  Judge  decided  in  the  relator's  favor,  not  on  the  ground 
of  alienage,  but  because  thirty-eight  of  defendant's  voters  had 
refused  to  take  the  oath  of  being  natural-bom  or  naturalized 
subjects  of  her  Majesty ;  and,  striking  off  the  votes  of  those 
who  so  refused,  there  was  a  majority  of  three  in  the  relator's 
favor.  Reference  wa8  made  to  the  statutes  12  Vic,  cap.  81, 
sees.  121,  122,  124, 151, 152  j  16  Vic,  cap.  181. 
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Macaulay^  C.  J.,  delivored  the  judgment  of  the  court. 

It  would  seem  (hirly-cight  of  defendant's  voters  refused  to 
take  the  oath,  and  were  uoi  all,  or  a  ix)rtion  of  them,  merely 
excused  or  exempted  therefrom  by  tne  returning  oflicer  ac- 
cepting them  as>  in  his  opinion,  duly  qualified  to  vote — that 
is,  as  being  natural-born  or  naturalized  subjects  of  her  Majesty. 
It  ap^ais  to  me  such  votes  must  be  struck  out,  and  that  the 
onus  18  not  on  the  relator  to  prove  them  aliens, — ^the  objection 
16,  not  that  they  are  aliens,  but  thai  they  refused  to  be  sworn 
as  to  their  bein^  subjects ;  and  the  objection  seems  sustained 
and  valid,  and  the  decision  of  the  county  judge  therefore  right. 

As  to  the  returning  officer  being  made  a  party,  that  rested 
with  the  county  judge ;  and  this  returning  officer  not  bemg 
made  a  paity  is  no  sufficient  ground  for  reversing  his  deci- 
sion. The  defendant  not  having  disclaimed,  but  having 
accepted  and  defended  the  suit,  incurs  a  liability  to  the  costs 
m  consequence. 

McLejlu,  J.,  and  Richards,  J.,  concurred. 

Per  C^tr. — Ritle  dischaiged  with  coets. 


TlJERMAN  V.  SCBOOL  TrITSTECS  of  NbPEAN. 

CIIiIaryTeria,19Vic.> 

^  {Reporttd  bjf  C,  RMn»im  JS$q.^  Barri$ter^at.Lnw.J 

No  action  caii  he  •U8taiii«d  by  a  school  teacher  for  hiB  eafair>' :  arbitration  13  the 
oniv  nsneuv* 

The  plafntiff  sued  for  his  wRgos  air  a  school  teacher.  At 
the  trial  at  Ottawa,  before  MacaulayyCJ,,  several  objections 
were  taken  to  his  action,  twelve  issues  having  been  joined  on 
the  record.  The  main  objection,  however,  was,  that  no  action 
could  be  sustained  in  a  court  of  law  upon  such  a  demand, 
and  that  the  only  remedy  was  by  arbitration.  A  verdict  was 
lendered  for  the  plaintiff,  and  £25  16s.  damages. 

Stcplien  Riduirds  moved  for  a  new  trial  on  the  law  and 
cvidoace,  and  for  misdirection,  or  to  arrest  the  judgment. 

Ilagarty,  Q,C,,  showed  cause,  citing  Avery  v.  Seott,  8  Ex. 
487  5  Livingston  v.  Ralli,  25  L.T.  Rep.  243,  Q.B. 

RoDiNsoN,  CjJ.,  delivered  the  judgment  of  the  court. 

llio  statutes  13  &  14  Vic.  cap.  48,  sec.  17,  and  16  Vic.  cap. 
185,  Bcc.  15,  must  govern  the  question,  and  we  are  of  opinion 
that  the  defendant  is  entitled  to  prevail  on  the  exception. 

The  sUtute  16  Vic,  cap.  185,  sec.  15,  referring  to  13  &  14 
Vic,  cap.  48>  enacts  « that  no  action  shall  be  brought  in  any 
court  of  law  or  equity,  to  enforce  any  claim  or  demand  which, 
by  the  said  seventeenth  section  of  the  said  act  in  part  recited, 
may  be  referred  to  arbitration." 

The  17th  section  of  13  &  14  Vic,  eap.  46,  thus,  refened  to, 
without  expressly  excluding, as  the  16  Vic,  cap.  185  does,  the 
lurisdiction  of  the  common  law  courts,  makes  provision  for 
settling  by  arbitvation  all  snch  disputes  as  may  arise  between 
Bchool  trustees  and  a  teacher,  in  regard  to  his  salary,  the  sum 
due  to  him,  or  any  other  matter  in  dispute  between  them, 
having  first  provided  in  the  same  clause  <<  that  any  teacher 
shall  be  entitled  to  be  paid  at  the  same  rate  mentioned  in  his 
agreement  with  the  trustees,  even  after  the  expiration  of  the 

Euriod  of  Ids  agreement,  until  the  trustees  shall  have  paid 
im  the  whole  of  his  salary  as  teacher  oi  the  school,  according 
to  their  engagement  with  him." 

It  is  quite  evident,  in  our  opinion,  that  it  is  the  effect  of  that 
clause,  and  was  the  intention  of  the  legislature,  that  if  a  per- 
son who  has  been  a  common  school  teacher  should,  after  the 
cu6c>ation  of  his  engagement,  differ  witli  the  trustees  u^wn 
any  matter  growing  out  of  his  engagement  or  employment  as 
teacher,  he  might  refer  it  to  arbitration  under  this  provision ; 
and  if  so,  then  it  follows,  that  under  the  enactment  in  the 
lattur  act  he  ib.  coniined  to  that  remedy 

Rule  absolute. 


McLa&rem  v.  Blacklock. 

(Hihhry  Term,19Vie.> 

Mat(ciem  arrest— Svidtne^. 

^\'here  an  action  for  malicioiu  arrest  i«  brought  a|^in«t  the  agpent  e£  the  |)Uiin- 
lid*  iu  the  suit^  it  in  not  autticieot  to  preface  an  aJpdatrit  puryorting  to  be  made 
bv  him.  It  rouct  be  provod  to  have  been  made  by  him,  atid  that  he  waa  thar 
plaintifPa  asenl. 

Case  for  malicious  arrest  of  the  olaintiff,  in  the  County  Couri 
of  Hastings,  opon  a  Co-  iSa.,  at  toe  suit  of  J*  Wf  Dl  Moodi» 
against  the  plaintiff. 

The  deelsratioii  efaaiged  thai  the  defendant,  oir  the  Ist  of 
August,  1856,  not  having  any  reason  to  believe  that  the  plain- 
tiff had  parted  with  his  property,  or  nade  any  secret  01  Irand- 
ulent  con  veyanee  thereof,  in  dnler  to  psevent  its  bein^  taken 
i  in  execution,  but  wiongfally  intending,  ke.,  **  Mmlioiouslr 
'  made  a  certain  affidavit,  whereby  he  deposed  and  made  oatb 
that  he  had  reason  to  believe  that  the  now  plaintiff,  one  Wil- 
liam Martin,  and  one  Samael  Stevens,  had  parted  with  their 
property^  <»*  made  some  secret  or  fiaudwent  conve^rance 
thered',  m  order  to  prevent  its  beise  taken  in  exeention." 
And  the  declaratioa  further  charged  Utedeliexxlant  vrith  mali- 
ciously causing,  by  virtue  of  the  said  affidavit,  mCm,  So*  to  ber 
sued  out  against  this  plaintiff,  and  Martin  and  Stevens,  to 
satisfy  the  judgment  ef  the  said  Moodie,  &g.  ;  also,  with  caus- 
ing the  writ  U>  be  endorsed  and  delivered  te  the  ceronev  (the 
plaintiff  m  the  writ  being  the  sfaeii^^  &c.>  aai  with  caasing 
the  now  plainiiH  to  be  arrested  theieon. 

The  defendant  pleaded — 1.  Not  guilty ;  3.  I^at  he  did  not 
cause  the  plaintiff  to  be  arrested  by  virtue  of  the  said  writ,  in 
manner  and  form,  &c. ;  3.  That  at  the  time  of  the  making  of 
the  affidavit  in  the  declaration  mentioned  he  had  reason  to 
believe,  &o. 

The  plaintiff  joined  issce^ 

At  the  trial,  at  Belleville,  before  JDroger,  J^  ibe  pkiati^T 
produced  a  paper  purporting  to  be  an  anidavit  mode  in  thte 
cause  in  the  County  Court  of  the  County  of  Hastings,  and  to 
be  signed  <<  James  Blacklock," — and  authenticated  by  C.  L» 
Coleman,  a  Commissioner  BJ^C Jl.,  and  sworn  by  him  on 
the  1st  of  August;  1855. 

It  ran  thus^— "  James  Blacklock,  of  the  town  of  Bellevine,. 
iu  the  County  of  Hastings,  merchant,  agent  for  the  plaintiff 
in  this  cause,  maketh  oath  and  saith^  that  he  hath  reason  to 
believe  that  William  Martin,  Samuel  Stevens  and  John  Mc- 
Larren,  the  above  named  defendants,  have  oarted  with  their 
property,  or  made  some  secret  or  fraudulent  conveyance' 
thereof,  in  order  to  prevent  its  being  taken  in  execution.'' 

Tlie  affidavit  was  produced  on  the  trial  by  the  clerk  of  the 
County  Court,,  who  was  called  as  a  witness* 

There  was  no  proof  given  that  the  defendant  Blacklock 
made  the  affidavit  produced^  or  that  he  had  any  hand  in  suing 
out  the  writ,  or  any  concern  m  its  being  delivered  or  executed; 
and  it  was  not  shown  that  the  defendant  was  agent  for  Moodie> 
the  plaintiff  in  the  process,  or  had  received  anjr  instructions 
from  him  respecting  it,  or  for  making  the  affidavit ;  and  there 
was  no  proof  to  identiiy  the  defendant  as  tlie  poisen  who 
made  the  affidavit  or  took  any  step  in  the  matt^. 

The  learned  judge  considered  that  as  against  a  party  not 
in  any  way  connected  with  the  original  cause,  snch  proof  was 
indispensable,  and  intimated  this  to  the  plaintifPs  counsel 
before  he  closed  his  case  After  taking  time  to  consider,  the 
plaintiiPs  counsel  offered  no  further  evidence,  and  the  learned 
judge  directed  the  jury  that  the  defeudant  was  not  sufficiently 
connected  with  the  arrest  to  make  him  liable, — whereupon 
they  found  for  the  defendant. 

Riduirds  obtained  a  rule  Nisi  for  a  new  trial,  on  the  law 
and  evidence,  and  for  misdirection.  He  cited  Spafford  v. 
Buchanan,  3  O.S.  391 ;  Hemioll  v.  Lyon,  1 B.  &  Al.  I82L 
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CPHart  showed  caune,  and  cited  Bromage  v.  Prossery  4  B. 
%L  C.  247,  S.  C,  6  D.  &  R.  296 ;  Davis  v.  Fortune,  lb.  697 ; 
Arandell  v.  White,  14  Eafit.  224;  Bol.  N,P.  13-14;  1  H.  BL 
282 ;  Purcell  v.  Macnamara,  9  East.  361,  S.C.,  1  Camp.  199; 
Reos  dem.  Howell  v.  Bowen,  1  McLel.  &  Y.  383 ;  Chambers 
▼.  Bernaaconi,  1  Tyr.  335,  397;  Tay.  Ev.,  1284,  1419,  1421, 
1422. 

Robinson,  C.J.,  delivered  the  jadgment  of  the  court. 

We  are  of  opinion  that  there  was  not  sufficient  evidence  to 
ohaTge  the  derendant.  All  that  was  pretended  to  be  in  any 
manner  proved  was,  that  he  made  tne  affidavit  upon  which 
the  writ  was  sued  out.  No  other  agency  whatever  m  causing 
the  arrest  of  the  plaintiff  was  attempted  to  be  proved  against 
him.  This  being  so,  it  was  necessary  to  give  legal  evidence 
that  he  made  the  affidavit  produced ;  that  ^uch  an  affidavit 
was  sworn  to  by  him.  Now  there  was  not  only  no  evidence, 
beyond  the  production  of  the  document,  that  such  an  affidavit 
was  sworn  to  by  any  person,  twit  there  was  no  evidence  that 
there  was  a  person  of  the  name  of  this  defendant  who  was 
either  a  general  agent  of  Moodie,  the  plaintiff  in  the  writ,  or 
who  was  specially  authorized  to  act  for  him  in  this  particular 
matter. 

The  eatire  want  of  apparent  connection  between  this  defen- 
«Uuit  and  the  record  in  the  original  action  distinguishes  this 
case  from  that  cited,  of  Hennell  v.  Lyon  (1  B.  &  Al.  182) ; 
and  the  judgments  delivered  in  that  case  show  that  the  very 
gswuod  fin  which  identity  wasprt9n4  fadt  assumed  in  that 
case  was  wanting  in  this.  The  same  remark  applies,  we 
think,  to  the  case  cited  of  Spafford  v.  Buchanan  (3  O.S.  391) 
f  n  which  case,  as  in  Hennell  v.  Lyon,  there  was  the  fact  that 
ihe  affidavit  produced  purported  to  be  the  affidavit  of  the  per- 
son who,  as  a  party  to  Uie  cause,  must,  in  the  ordinary  course 
of  things,  have  made  the  affidavit  produced,  in  order  to  war- 
rant the  proceedinor  which  had  taken  place ;  and  the  only 
question  was  whether  the  court  ought  not,  in  a  civil  proceed- 
ing, to  assume  in  the  first  instance,  and  until  the  contrary 
was  proved,  that  the  affidavit  was  genuine. 

Now  in  this  case,  until  it  was  proved  that  the  defendant 
BlacJdock  was  an  agent  of  Moodie,  the  plaintiff  in  the  writ, 
there  was  no  foundation  for  the  presumption  that  an  affidavit 
had  been  made  by  him,  and  no  reason  for  assuming  that  the 
person  by  the  name  of  Blacklock,  whose  name  was  signed  to 
that  paper,  was  sucl^ agent. 

To  hold  that  upon  the  evidence  given  at  this  trial  there 
was  a  case  established  against  this  defendant,  would  be  to 
go  much  beyond  what  was  determined  in  SpafFonl  v.  Bu- 
chanan,— ^in  which  case,  moreover,  the  judgment  of  the  court 
was  not  unanimous. 

Rule  discharged. 

BUOCKVIIXX  AND  NOBTH  AUGUSTA  PlaNK  RoAO  COMPANY  V. 

Crozier. 

^Hilary  Term,  19  Vic) 
{K^porUd  hy  C.  Robinson,  Esq.^  BarrisUr-at^Lnw.) 

IS  Fie..,  cap,  190|  Me.  1^3UZ»— 7bo  high  grade^EsUtpptL 

Where  the  defemhiiit,  a  stage  jproprietor.  made  a«e  of  a  road  constructed  iind^r 
the  General  Road  Act«  16  Vic,  cap.  190,  with  his  vehiclcp,  for  months,  with- 
oat  objectiofi,  and  the  Company  had  allowed  dM  tolls  to  stand  over  for  scttlCiK 
ilient  periodicatty. 

HM,  that  he  couU  not  otueet  to  pay  on  the  ground  that  the  frado  of  the  road 
was  m  some  places  alove  that  fixed  by  the  statate. 

7feA/.  also,  that  the  tolls  in  this  case  had  been  imposed,  by  resolution,  with  suf- 
ftcicut  fornialiiy  and  certainty. 

tl4Q.B.R.27,l 

Assumpsit,  for  tolls.  The  declaratien  alh^d  that  the 
defendant,  on  the  14th  of  March,  1855,  was  indebted  to  the 
plaintiffs  in  £100  for  tolls  payable  by  the  defendant  for  horses, 
cattle,  carriages,  &o.,  of  the  defendant,  which  before  that  time 
had  travelled  upon  a  certain  plank  road  of  the  plaintiffs  iu  the 
United  Counties  of  Leeds  &  Grenville,  and  through  a  certain 
gate  of  the  plaintiils  erected  upon  the  said  plank  road ;  and 


for  divers  other  tolls  and  fees  before  that  time  of  right  duo  by 
the  defendant  to  the  plaintif£s  for  divers  other  horses,  cattle, 
carriages,  &c.,  oi  the  defendant,  which  had  before  that  time 
travelled  upon  and  passed  along  a  certain  other  road  of  the 
plaintiffs,  and  through  certain  other  toil-ffates  of  the  said 
plaintifis,  erected  upon  the  said  road  ;  and  that  afterwards, 
m  consideration  of  the  premises,  to  wit,  on,  &c.,  the  defendant 
promised  the  plaintiffs  to  pay  them  the  said  sum  of  monev 
on  request.  Yet,  &c.,  (stating  breach  of  the  defendant's 
promise.) 

The  defendant  pleaded — 1st,  Non-assumpsit,  and  four  spe- 
cial pleas,  which  were  demurred  to. 

At  the  trial  at  Brockvilie,  before  Macamlay,  C,  J.,  it  ap- 
peared that  tho  road  was  made  by  a  joint  stock  company, 
associated  under  tho  provisions  of  the  statute  12  Yio.  cap.  84. 
The  articles  of  associatiou  were  entered  into  on  the  22nd  of 
FebruaiT,  1851,  and  five  directors  were  then  chosen,  the 
deciaroil  object  of  the  company  being  to  construct  a  plank  or 
macadamized  road  from  the  main  road  leading  from  Brock- 
vilie to  Prescott,  at  the  division  line  between  lots  eight  and 
nine  in  tho  first  concession  of  Elizabethtown,  to  North  Au- 
gusta, tho  capital  stock  to  be  £3000,  to  be  held  in  shares  of 
£5  each.  The  road  was  partly  in  the  County  of  Leeds  and 
partly  in  Grenville. 

The  toils  were  fixed  on  the  Ist  of  November,  1852,  by  a 
minute,  of  which  tho  following  is  a  copy: — 

«  Brockvilie,  Nov.  1,  1852. 

/<  The  directors  of  the  Brockvilie  and  North  Augusta  Plank 
Road  Company  met  this  day.  Present — Dr.  Edmonson,  Pre- 
sident; Samuel  J.  Bellamy,  James  Crawford. 

<<  Heaolvedr—ThnX  the  tolls  to  be  chaiged  at  the  gates  on  tho 
Brockvilie  and  North  Augusta  Plank  Road,  after  this  date,  bo 
as  follows,  viz. : 

«  For  any  team,  double  or  single,  passing  gate  No.  1,  1  Jd. 

"  Gate  No.  2-^For  every  double  team,  2tl. ;  and  for  ovory 
single  team,  IJd. 

«  Grate  No.  3--For  every  double  team,  2d. ;  for  every  sini^lo 
team,  lid. ;  for  every  horse  and  rider.  Id. ;"  (with  other 
charges  for  cattle,  &c.'') 

To  this  resolution  was  attached  the  corporate  seal  of  tho 
plaintiffs. 

Afterwards  the  following  resolution  was  passed  at  a  meeting 
of  five  directors,  holden  on  tho  12th  of  December,  1853 : 

**  Resolved — ^That  the  secretary  do  advertise  for  tenders  for 
a  lease  of  tho  gates  on  the  Brockvilie  and  North  Anrriista 
Plank  Road  forono  year,  from  tho  2nd  of  January,  ISM,  and 
that  the  tolls  to  be  charged  at  each  gate  shall  not  oxcecd  tho 
following  rates,  viz. : 

<<  Gate  No.  1 — ^2d.  in  winter  aud  3d.  in  summer. 

"  Gate  No.  2— (Same.) 

«  Gate  No.  3— (Same.) 

<<  Single  teams,  l^d.  in  winter,  and  2id.  in  summer. 

"  Winter  months  to  commence  on  1st  December  and  end 
on  28th  February. 

<<  Summer  months  to  commence  on  1st  March  and  end  on 
30th  November." 

The  defendant  was  proprietor  of  a  public  stago  running 
from  Brockvilie  to  Merrickville,  over  tho  whole  of  the  road  in 
question,  conveying  the  mail  and  making  a  daily  trip,  (except 
on  Sundays) — ^that  is,  going  the  one  day  and  returning  the 
next. 

The  plaint  ifPs  claimed  for  tolls  on  the  defendant's  tvvo-horso 
stage,  through  all  the  gates,  from  the  1st  of  August,  1851,  to 
the  1st  of  February,  1§55. 

In  regard  to  the  road  the  following  statement  of  facts  was 
agreed  to  upon  the  trial :  That  the  toll-road  commences  at  * 
Brockvilie ;  at  the  distance  of  one-and-a-half  mile  on  the  toad 
is  toll-gate  No.  1,  and  coming  into  Brockvilie  from  No.  1  toll- 
gate  tlfere  is  a  hill  about  hall  way  between  the  two  points, 
the  grade  of  which  exceeds  one  foot  in  twenty,  tho  whole  riso 
of  the  hill  being  13  feet  and  1  inch  and  75-100,  which  exceeds 
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one  hoi  in  20  bj  3  feet  11  inohes  and  6-100 ;  and  beyond 
gate  No.  2  there  is  another  hill,  on  whioh,  going  out  from 
Brockville,  the  ascent  in  the  whole  distance  of  &4t  fiset  ex- 
ceeds 1  foot  in  20  by  20  inches  and  5-10. 

From  the  last  mentioned  hill  to  the  end  of  the  toll-road  (at 
Biockville)  is  five  miles,  within  which  space  gates  Nos.  1  and 
2  are  placed.  Beyond  the  five  miles  there  was  a  portion  of 
the  road  not  yet  finished  when  this  action  was  brought. 

The  distance  from  gate  No.  1  to  gate  No.  2  is  two-and-a- 

auarter  miles.  Between  2  and  3  two  miles  of  road  were  not 
nished  when  this  action  was  brought.  The  tolls  charged  on 
the  whole  road,  (that  is,  taken  at  the  three  gates)  was  9d. : 
the  whole  length  of  the  road  (if  it  had  been  completed)  wonla 
be  about  13}  miles. 

After  the  plaintiffs'  case  was  closed,  it  was  objected  that 
they  could  not  support  their  action :  1st.  Because  at  one  or 
more  points  on  the  road  the  grade  exceeded  that  which  is 
by  statute  fixed  as  the  maximum^  tix.  :  a  rise  of  one  foot  in 
twenty. 

2nd.  Because  no  by-law  had  been  passed  establishing  tolls. 

3rd.  Because,  if  a  resolution  of  tho  board,  which  tho  plain- 
tiifs  relied  upon  as  equivalent  to  a  by-law,  could  be  accepted 
as  sufficient,  yet  it  is  defective  in  not  appointing  the  gates  at 
which  tolls  are  to  be  received. 

On  these  grounds,  the  defendant  applied  for  a  non-suit. 
The  learned  Chief  Justice  overruled  the  objections,  reserving 
leave  to  him  to  move  in  banCf  and  a  verdict  was  rendered  for 
the  plaintiff  of  ^28  158. 

George  Sherwood  obtained  a  rule  niei  to  enter  a  non-suit, 
pursuant  to  the  leave  reserved.  Ho  cited  Niagara  Falls  RtNid 
Company  v.  Benson,  BU.C.R.  307. 

Aihert  Richards  showed  cause,  and  cited  Regina  v.  Great 
North  of  England  R.W.  Co.,  9  Q.B.  315;  Reg.  v.  Birmingham 
R.W.  Co,,  3  Q.B.  223 ;  Macdonald  v.  Hamilton  and  Port  Dover 
Road  Co.,  3  C.P.  402 ;  Chilton  v.  London  R.W.  Co.,  16  M.  & 
W.228;  Grant  on  Corporations,  76, 162, 164. 

RoBiKSON,  C.J.^  delivered  the  judgment  of  tho  court. 

The  grounds  on  which  tho  non-suit  was  moved  wero  pre- 
cisely and  clearly  stated  by  the  defendant's  counsel  on  the 
argument  of  this  rulo. 

In  our  opinion  the  statute  16  Vic,  cap.  190,  sec.  2,  though 
it  does  direct  that  no  road  shall  be  made  by  any  company 
incorporated  under  that  or  former  acts  of  a  steeper  grade 
than  one  foot  in  twenty,  does  not  apply  so  stringently  as  to 
disable  tho  corporation,  from  suing  for  tolls  on  a  road  which 
a  party  has  been  content  for  a  long  period  to  use,  by  reason 
of  its  being  shown  that  at  some  one  or  more  points  in  the 
road  tho  osoont  is  greater  than  the  statute  dirocts. 

It  might  admit  of  more  doubt,  if  a  partVy  when  asked  for 
toll  at  a  gate,  at  the  tinio  of  panRing,  snouKl  object  to  pay  it, 
bccauso  sumo  hill  which  he  had  passed  within  the  distance 
for  which  such  toll  was  demanded  was  steeper  than  the  sta- 
tute proscribes.  But  in  such  a  case  even,  there  would  be 
room  to  argue  that  the  company  might  insist  upon  the  toll 
established  being  paid  by  the  party  who  had  used  their  road, 
and  that,  if  they  did  not  comply  with  the  terms  of  their  leg- 
blative  charter,  the  proper  course  would  be  by  a  proceeding 
of  9110  toarranto. 

But  here,  by  an  indulgence  of  the  company,  a  party  has 
been  allowed  to  let  the  tolls  stand  over  to  bo  settled  periodi- 
cally, and  after  using  the  road  with  public  vehicles  for  months, 
and  for  all  that  appears  without  remonstrance  or  objection,  he 
finds,  on  an  accurate  measurement,  that  in  two  places  along 
the  srade  is  a  few  inches  above  what  the  statute  allows,  and 
he  thcroupou  claims  not  to  be  liable  for  any  toll  along  the 
wholo  road,  for  all  the  time  that  he  has  been  using  it. 

We  think  tho  plaintiffs  could  not  be  properly  non -suited  on 
^that  objection. 

And  as  to  the  other  grounds,  we  aro  of  opinion  that  the  tolls 
appear  to  have  been  imposed  with  suificient  formality;  and 


that  tho  gates  having  been  previously  ereoted  and  in  usoy  and 
no  doubt  well  known  by  their  numbers,  the  regulations  shown 
to  us  make  it  plain  and  certain  what  tolls  were  authorised, 
and  where. 

The  regulations  establishing  the  tolls  do  make  mention  of 
certain  gates  by  the  designations  of  numbers  one,  two,  and 
three,  referring  to  what  we  assume  to  have  been  well  under* 
stood  and  known,  and  they  appoint  the  toll  to  be  paid  at  each 
one  of  such  gates. 

Rule  discharged. 

Tr«  Bbockvillx  and  North  Auoosta  Plamx  Road  Com- 

PAMT  V.  CbOSSIXR. 

(HQuy  Tenn,  19ih  Vie.) 

(Ktpontd  fry  C,  Robiiuoi^  Btq,,  Barriiftr-al^LMo.) 

Roai  anmpmp    Attim  ftr  iofo    Omit  9f  rpod— Pknlmg; 

Anomptit  for  tolls  by  a  road  oompanjr  inoorponoed  under  IS  Vie.  eap^  IMi  The 
defendants  pleaded  that  in  a  portion  of  the  road  the  grade  exceeded  that  fixed 
by  the  •tatate,  not  alleging  that  it  was  so  made  withoot  the  eonsent  of  the 
engineer. 

HM,  insuffieienu  (U  (l.B,R.  tt.) 

Assumpsit  for  tolls.  The  declaration  will  be  found  set  out 
in  the  report  of  the  motion  for  non-suit  in  this  case  (ante  page 
151. )  The  defendanto,  in  their  2nd,  3rd,  4th  and  Oth  pleas,  set 
up  as  a  defence  one  of  the  grounds  on  which  the  non-enit  was 
moved  for,  namely,  that  a  portion  of  the  road  was  of  a  higher 
grade  than  that  presonbed  by  the  statute.  The  plaintiff 
domurred  to  theso  pleas. 

Albert  Richards  for  tho  demurrer, 

George  Sherwood  contra. 

Robinson,  C.  J.,  delivered  the  judgment  of  tho  oonrt. 

We  aro  of  opinion  that  all  the  pleas  are  bad,  for  several  of 
tho  reasons  assimiod.  It  is  true  tho  statute  16  Vic,  can.  190, 
sec.  2,  enacts  that  no  road  made  under  that  act  shall  ''bo 
made  of  a  higher  j^ade  than  one  foot  elevation  to  twentjr  feet 
along  the  rosd,  without  the  sanction  of  the  county  engineer 
for  the  time  being,  if  there  be  such  ofHcer  in  the  ooanty  where 
the  road  is  situate  or  to  be  constructed,  and  if  there  be  no 
such  officer,  then  by  some  competent  engineer  to  be  appomted 
bv  such  county  council  for  that  purpose ;''  but  a  plea  most 
snow  what  is  a  good  defence,  aamitting  its  statements  to  bo 
true.  It  would  not  be  sufficient  under  the  statute  16  Vio., 
cap.  190,  800. 2,  to  show  as  an  objection  a^pinst  imposing  toll 
on  this  road  that  the  grade  at  some  point  is  steeper  Uuui  in 
the  ratio  of  one  foot  to  twenty,  unless  it  were  so  made  without 
the  sanction  of  the  county  engineer.  It  is  all  one  sentence 
in  which  the  direction  is  given,  and  the  direction  ia  not  abeor 
lute  but  qualified.  It  is  often  necessary,  both  in  civil  and 
criminal  pioadines,  to  negative  something  which  is  peculiarly 
within  the  knowledge  of  the  opposite  party,  though  the  pno* 
ciples  of  evidence  may  relieve  the  party  asserting  the  nega-r 
tive  from  the  onus  of  proving  it,  or  may  take  very  sli^t 
evidence  as  sufficient  to  put  the  other  party  upon  proof  of  nis 
qualification. 

But  besides  this,  for  the  reasons  given  on  the  motion  for 
non-suit  in  this  same  case,  we  do  not  think  the  pleas  set  np 
a  bar  to  the  action ;  for,  if  the  company  have  forfeited  their 
charter  by  abuse  or  non-user,  these  is  another  remedy  by  a 
prooeeding  upon  the  prosecution  of  the  Crown. 

Judgment  for  plaintifis  on  demurrer. 


TO   OORRE8PONDENT8. 


A.C.— We  quite  agree  with  von  in  all  points.  The  new  Law  will  bring  new 
questions.  The  aggregate  value  would  be  iucalculable.  Pray  let  us  hear  from 
you  Rt  all  events. 

D.J. II.— Wrote  you  in  reply.    Wc  eannot  procure  the  TuifL 

D.— Oould  only  find  sjpace  for  one,  the  other  Mrill  appear  next  month :  ^twid* 
I  fied  for  the  raluable  ateutanee. 
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TO  REAIIBRS  AND  CORB£8POND£NT8. 


An  Gonunutieatioiis  on  Editorial  matters  to  be  addressed  to 

«  The  Editore  of  the  Law  Joaroal/' 

Banie,  U,  C. 

RemiltanQM  and  Letters  on  bnsiness  malten  to  be  addressed  (pnpaii^  to 

«  The  Publiahers  of  the  Law  Joumaiy'' 

Barrie*  U.  C. 

Wbatever  i«  intended  tor  publication  most  be  anthenUoated  by  the  name  and 
address  of  the  wriur,  not  aeeessarily  for  publioation,  but  as  a  goaiantee  of  his 
good  faith. 

Matters  for  pnblieatkm  should  be  in  the  Editors'  hands  three  weeks  prior  to 
the  publicasioo  of  tie  i^unber  for  wbioh  they  are  intended, 

MOTICS. 

The  D^^fMrCoMdkiXaw/oMniaf  is  not  liable  to  postage.  The  Terms  are  Ms. 
0O-  omttm,  if  paid  before  the  Istof  BCarch  m  each  year— if  paid  after  that  period 
Ms.   The  Scale  of  Charges  for 

ADYBRTISXMXVTS; 
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Quarter  Column,  (90  lines)  per  issue 0   7 
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LAW  BEFOKM.-QUESTION  OF  CONSTRUCTION. 

The  Acts  of  last  Session  regalating  and  simpli- 
fying the  practice  and  proceedings  of  the  Courts  of 
Law  are  by  far  the  most  important  Statutes  on  the 
subject  of  Procedure  ever  passed  by  the  Canadian 
Legislature,  A  mighty  ehange  has  been  effected, 
a  great  revoluticm  brought  about|  and  amidst  the 
noise  of  a  noisy  Session,  these  Statutes  have  almost 
without  discussion  been  ushered  into  life.  The 
Student  will  no  longer  require  to  wade  through  a 
mass  of  complicated  intricacies ;  to  read  the  many 
thousand  cases,  often  conflicting,  seldom  clear,  that 
formed  a  due  to  the  subtle  labyrinth  of  Practice. 
A  piactioe  venerable  indeed,  but  bearing  all  the 
marks  (tf  senility  upon  it-«^refined  truly  in  its  dog* 
matic  elaborations,  but  in  its  artificial  and  vermic- 
ulai  details  confounding  the  means  with  the  end, 
the  forms  of  Justice  with  Justice  itself.  The  Law- 
yer will  find  relief  from  the  festering  grievances 
of  pettifogging  technicality ;  law,  the  Minister  of 
Justice,  he  has  often  seen  perverted  by  the  unscru- 
pulous into  an  engine  of  mischief,  and  yet  been 
helpless  to  prevent  the  wrong,  and  often  truth  and 
justice  entangled  and  home  down  by  the  very  riieans 
designed  for  their  succour  and  support.  Yes,  a  great 
revolution  has  been  e£feoted ;  the  suitor  for  justice ) 


need  no  longer  travel  a  blazed  path  beset  with 
thorns,  traps  and  pitfalls ;  the  road  has  been  cleared, 
fenced,  and  rendered  safe. 

Acts  of  Parliament  often  bear  a  lie  on  their  face ; 
the  flourish  of  trumpets  in  a  preamble  is  at  all 
events  seldom  sustained  by  the  enactments  it  intro- 
duces. It  is  no/  so  with  the  acts  to  which  we  refer ; 
they  are,  as  the  preamble  declares,  ^^to  simplify 
and  expedite"  the  proceedings  of  the  Courts^  and 
with  that  declaration  the  enactments  are  consistent 
What  is  justice  ?  to  render  to  eveiy  one  his  due ! 
and  to  Mr.  Attorney  General  Macdonald,  the  pro- 
fession and  the  public  must  award  well  deserved 
praise  for  these  most  meritorious  measures. 

We  have  read  both  Acts  with  care.  Mr.  Mac- 
donald has  not  attempted  to  "doctor'*  this,  to  patch 
that  Rule  of  Practice,  to  repeal  a  bit  of  Law  here, 
to  graft  on  something  new  there,  in  our  system  of 
procedure ;  he  has  approached  his  subject  not  as  a 
"niggler"  and  a  quack,  but  scientifically  and  search- 
iiigly  as  became  his  position.  He  radically  re- 
models the  whole  structure,  eflfecting  immense 
improvements  in  the  administration  o!  the  law. 
There  was  no  loud  popular  cry  to  foree  on  these 
measures ;  they  appear  to  have  been  spontaneously 
taken  up  by  their  author,  under  the  obligations 
every  one  owes  his  own  profession ;  and  it  is  grati- 
fying to  find  that  amidst  the  turmoil  of  political 
life,  the  head  of  the  Bar  has  not  been  unfaithful  to 
the  cause  of  Sciepce,  or  cold  to  its  claims. 

Nor  is  it  the  least  fBivourable  feature  in  the 
new  laws  that  they  adopt  verbatim  such  of  the 
clauses  in  the  English  Common  Law  Procedure 
Acts  as  igre  applicable  to  our  condition  and  legal 
institutions.  Where  sections  have  been  changed, 
the  alterations  have  been  made  as  sparingly  as  pos* 
sible,  and  with  much  judgment :  we  will  therefore 
have  all  the  benefit  which  can  be  derived  from  the 
judicial  construction  these  acts  have  undeigone 
and  will  continue  to  receive,  in  England. 

The  sections,  based  on  the  old  practice,  bring 
the  subjects  embraced  into  a  clear  and  orderly 
shape;  the  law  respecting  absconding  debtors 
(wherein,  by  the  way,  we  have  taken  the  lead  of 
England  in  Law  Reform)  is  clearly  traced  out  and 
the  several  enactments  well  consolidated :  in  many 
other  particulars,  also,  improvements  hava  been 


\2 


154 


LAW  journal: 


[August, 


made.  The  manifest  design  and  tendency  of  which 
is  to  make  substantial  justice  paramount  to  merdy 
technical  Rules,  to  the  free  administration  of  unne- 
cessary shackles  in  attaining  its  end  by  the  speediest 
and  simplest  means. 

What  may  be  called  the  Court  of  the  humble 
suitor,  the  County  Courts,  and  the  Superior  Courts 
have  been  improved,  pari  passu  ;  the  country  Prac- 
titioner will  now  find  in  the  Local  Courts  a  practice 
similar  to  that  of  the  Courts  at  Osgoode  Hall.  The 
embarrassing  distinction  between  the  practice  of 
these  tribunals,  inferior  and  superior,  no  longer 
prevails ;  and  the  Judges  of  the  Inferior  Courts 
will  be,  therefore,  greatly  aided  in  the  discharge 
of  their  duties  by  the  English  decisions  and  those 
in  our  own  Superior  Courts,  which  would  not 
have  been  the  case  had  the  County  Courts  been 
neglected:  uniformity  of  procedure  comes  next  in 
value  to  simplicity;  expedition  is  the  necessary 
result  of  the  latter. 

It  is  not  to  be  expected  that  measures  of  such 
magnitude  should  be  perfect ;  nor  can  the  Statutes 
before  us  claim  exemption  from  the  general  rule. 
We  notice  some  few  points  where  the  intention  is 
not  quite  clear — some  things  unprovided  for,  some 
slight  errors,  and  one  or  two  apparent  contradic- 
tions, but  nothing  very  important:  and  it  also 
occurs  to  us  that  in  some  particulars  additions, 
perhaps,  might  be  advantageously  made. 

"  Questions  of  construction,"  (says  Mr.  R.  A. 
Harrison,  in  his  prospectus  of  a  work  on  these  Acts 
now  in  the  hands  of  the  publisher)  ^^  are  the  sure 
result  of  every  effort  to  apply  general  enactments 
to  particular  cases ;  light,  therefore,  wherever  light 
can  be  obtained,  is  desirable."  The  remark  is  very 
true — and  adopting  it,  with  the  consideration  refer- 
red to  in  view,  it  seems  desirable  that  questions  of 
difficulty  or  matter  of  a  doubtful  meaning,  arising 
out  of  the  Acts,  should  be  canvassed ;  and  that  any 
one  who  can  do  so,  should  lend  his  aid  to  resolve, 
as  well  as  endeavor  in  every  way  to  elucidate  the 
provisions  of  the  new  law. 

The  columns  of  the  Law  Journal^  the  only  legal 
periodical  in  Upper  Canada,  seem  the  appropriate 
place  for  such  discasssions,  so  that  all  may  parti- 
cipate in  the  benefits  to  be  derived  from  an  early 
examination.    We  will  lend  our  own  aid,  and  we 


invite  the  co-operation  of  professional  men.  Doubt- 
less Mr.  Harrison's  work  will  be  of  great  utility  in 
this  respect,  and  we  anxiously  look  for  it  as  a 
work  indispensable  to  the  Practitioner;  but  his 
will  be  but  one  mind  brought  to  bear  on  the  sub- 
ject, and  in  that  practical  shape  too,  where,  of 
necessity,  brevity  is  required,  and  prolonged  critical 
discussions  would  be  out  of  place. 

"Light,"  we  repeat,  "wherever  light  can  be 
obtained,  is  desirable." 


THE  ENLARGED  JURISDICTION  IN  THE  COUNTY 

COURTS. 

By  the  20th  section  of  the  County  Courts  Proce- 
dure Act,  1856,  the  ordinary  jurisdiction  of  the 
Court  is  considerably  enlarged.  We  copy  the 
section : — 

<' And  whereas  it  is  expedient  to  enlaige  and  mora  clearly 
define  the  jurisdiction  of  the  several  County  Courts  in  Upper 
Canada — It  is  enacted.  That  for  and  notwithatandinff  any- 
thing contained  in  the  first  section  of  an  Act  of  ^EurJtament 
of  this  Prorince,  passed  in  the  thirteenth  and  foorteenth  years 
of  Her  Majesty's  Keign,  intitaled.  An  Act  to  amend  amd  alter 
the  Acts  regwating  the  practice  of  the  County  Courts  in 
Upper  Canada^  and  to  extend  the  jurisdiction  thereof ^  or  any 
otner  Act  of  the  Parliainent  of  this  Province,  the  said  County 
Courts  respectively  shall  hold  plea  of  all  personal  actions 
where  the  debt  or  damages  claimed  is  not  more  than  fifty 
pounds,  and  of  ad  causes  or  suits  relating  to  debt,  eovenant 
or  contract  where  the  amount  is  liquidated  or  ascertained  by 
the  act  of  the  parties  or  the  signature  of  the  defendant,  to 
one  hundred  pounds ;  Provided  always,  that  the  said  County 
Courts  shall  not  have  cognizance  of  any  action  where  the 
title  to  land  shall  be  brought  in  question,  or  in  which  the 
validity  of  any  devise,  bequest  or  limitation  under  anv  will 
or  settlement  may  he  disputed,  or  for  any  libel  or  slander^  or 
for  criminal  conversation  or  for  seduction," 

This  is  a  clear  and  intelligible  enactment.  The 
professed  object  is  twofold :  first,  to  enlarge;  sec* 
ond,  to  more  clearly  d^ine  the  jurisdiction. 

The  Act  of  1850  gave  the  Courts  jurisdiction  to 
hold  pica  of  causes  relating  to  debt^  cavenasU  or  con* 
tracts  to  £50 ;  in  cases  of  debt  or  contract^  where  the 
amount  was  ascertained  by  the  signature  of  the  defen- 
dant, to  £100 ;  and  in  case  of  tort  to  personal  chat- 
tels, to  £25.  This  definition  of  the  subject  matter 
of  jurisdiction  excluded  many  cases  not  coming 
within  the  tecnical  terms  of  the  enactment,  though 
obviously  of  less  importance  in  their  nature  than  the 
subjects  literally  covered.  The  object  of  a  limit 
to  jurisdiction  is  to  withdraw  from  the  Inferior  Tri- 
bunals cases,  with  which  they  are  not  competent  to 
I  deal ;  but  the  jurisdiction  referred  to,  recognized  no 
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fixed  principle,  and  actually  excluded  from  the 
cognizance  of  the  County  Courts  a  great  variety  of 
cases  that  the  Division  Courts,  Courts  of  Summary 
Jurisdiction,  were  empowered  to  determine.  More- 
over, a  distinction  unfounded  in  principle  was 
made  between  actions  founded  on  contract  and  for 
wrongs ;  the  latter  being  assumed  to  be  the  more 
difficult  in  the  process  of  investigation. 

The  jurisdiction  is  not  increased  in  amount  by 
section  20,  but  is  very  materially  enlarged  as  to 
subject  maUer.  The  general  limit  as  to  amount 
is  £50,  but  where  a  suit  relates  to  ddft^  cavefiantj 
or  contrady  and  the  amount  happens  to  be  liquidated 
or  ascertained  by  the  act  of  the  parties  (for  example, 
where  an  account  has  been  stated)  or  the  signature  of 
the  defendant  (as  in  the  case  of  a  bond  or  promissory 
note)  it  extends  to  £100.  The  distinction  is  simple 
and  intelligible.  The  practitioner  will  now,  if  the 
amount  sought  to  be  recovered  for  debt  or  damages 
is  £50  or  under,  have  only  to  ask  himself,  does  it 
fall  within  the  exemptions,  viz.,  will  title  to  land 
be  brought  in  question  in  the  action,  or  the  validity 
of  any  devise,  bequest  or  limitation,  under  any  will 
or  settlement  be  the  subject  of  dispute  ?  or  will  the 
cause  assume  the  shape  of  an  action  for  libel,  slan- 
der, criminal  conversation  or  seduction?  if  not, 
then  the  action  may  be  maintained  in  the  County 
Courts. 

The  powers  of  the  Court  are  "  more  clearly  de- 
fined" in  this  way:  the  terms  used  ^' all  personal 
actions,"  is  the  broadest  that  can  be  employed, 
including  actions  for  the  specific  recovery  of  goods, 
or  for  damages  or  breach  of  contract,  or  wrongs 
done  to  the  person  or  property ;  in  other  words,  ail 
actions  ex  contraotUy  and  actions  ex  delicto^  not 
including  those  which  form  the  exceptions  set  out 
in  the  clause — ^neither  Dower  nor  Ejectment  fall 
within  the  definition  of  personal  actions. — Commu- 
nicated. 


WHO  IS  THE  IRNERIUS? 

In  the  authorized  copy  of  the  Common  Law  Pro- 
cedure Act  of  the  last  Session,  we  notice,  shall  we 
call  it,  a  gloss  upon  the  Statute.  At  all  events  on 
the  first  page  the  reader  is  directed  by  a  star  to  a 
foot  note,  and  throughout  the  Act  we  found  certain 
figures  and  letters  to  which  this  foot  note  referred. 


Dim  visions  of  the  learned  labours  of  Irnerius  and 
Placentius,  and  other  restorers  of  the  Roman  Law^ 
floated  .before  us,  and  the  maxim  ^' quidquid  noni 
agnoscit  glossay  nee  agnoscit  curiuy'*  was  upon  our 
lips.  A  glossed  Act  of  Parliament !  was  something 
so  entirely  novel,  that  we  were  for  the  moment  at  a 
loss  what  to  think.  With  reflection,  occurred  the 
question, — What  does  it  mean  ?  Who  is  the  glossr 
ator?  Has  the  Legislature  drawn  light  from 
the  East,  or  has  the  Law  Clerk  or  the  Queen's 
Printer  volunteered  to  illumine  ?  Without  saying 
with  Johnson,  that  that  ^^  all  change  is  in  itself  an 
evil,"  we  confess  a  constitutional  timidity  respectr 
ing  novelties,  and  think  in  the  matter  of  an  Act  of 
Parliament  that  ^^  via  antiqua^  via  est  iuta.^^ 

It  may  be  said  certainly  that  the  common  margi-* 
nal  notes  in  our  Statutes  are  held  to  form  no  part 
of  the  Law  itself,  and  are  rejected  by  the  Courts  in 
the  work  of  Interpretation ;  and  that  the  note  in 
question  is,  something  like  the  changes  in  type,  to 
be  regarded  as  a  little  embellishment  of  the  Prin- 
ters. But  an  abridgement  of  the  body  of  the  Law 
is  a  very  different  thing  from  a  gloss  or  note  which 
serves  as  an  interpretation  of  the  law  itself. 

'^  The  notes  in  brackets,"  says  the  note,  ^'indicate 
the  sources  from  which  the  provisions  of  the  clauses 
&c.,  arc  derived" :  plenty  of  room  for  "  Judge-made 
Law,"  if  this  is  to  read  as  part  of  the  Act. 

^'  Where  there  is  no  bracketed  note,  the  provisions 
of  the  clause  are  original,"  so  says  the  note.  What 
say  you,  my  Lords  the  Judges,  to  this?  "QngtnoZ" 
doubtless  means  "  iteu;,"  and  there  is  undoubted 
authority  to  establish  this  point  ^^  there  is  no  new 
thing  under  the  sun." 

^^  The  clauses  from  the  English  Act  are  taken 
with  as  little  chemge  as  was  consistent  with  their 
adaptation  to  U.  C.  Law  and  Instituticms."  Arc 
my  Lords  to  take  this  as  gospel,  or  will  they  feel 
that  construction  may  make  the  ^'little  change"  a 
little  less  or  a  little  greater  without  inconsistency ; 
should  ^Hhe  laws  and  Institutions"  referred  to,  haply 
change,  is  the  interpretation  of  the  law  to  change 
with  it  ? 

A  nice  little  swarm  of  points  for  point  lawyers, 
might  be  formed  in  this  little  note  with  its  guiding 
star. 

But  seriously  we  think  such  notes  objectionable 
when  placed  on  the  Statute  Book :  we  find  no  prac* 
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iioe  to  eMoset  no  prinoipie  to  iT^anrant  this  innova- 
tion on  settled  forms,  and  we  are  curious  to  know 
how  it  occnrredt 

During  the  Session,  a  <^  memorandum  on  the  C. 
L.  P.  Bill"  was  issued  by  the  Attorney  General  for 
the  information  of  the  members  in  their  examination 
of  the  sources  from  which  the  Bill  emanated,  and 
it  has  found  its  way  into  the  hands  of  the  profession 
generally.  It  served  its  purpose  at  the  time,  and 
wUl  be  found  a  very  great  aid  to  the  practitioner  in 
noting  the  English  cases  and  otherwise.  The  in- 
formation thus  given  was  well  timed  and  presented 
in  a  proper  shape.  But  a  note  to  an  Act  of  Pariia- 
inent  is  quite  another  thing.  We  have  no  desire 
to  say  anything  severe,  for  we  really  think  the 
noting  was  intended  to  be  useful,  and  doubtless 
gave  the  person  who  prepared  the  matter  a  good 
deal  of  trouble :  but  we  contend  it  was  out  of 
place,  and  could  not  properiy  let  it  pass  tmnoticed. 
And  we  think,  moreover,  some  explanation  on  the 
inatter  is  due  to  the  profession  and  the  public. 

THE  NEW  RULES  OF  PRACTICE. 

Hie  Rules  under  the  Common  Law  Procedure 
Act  will  necessarily  form  a  very  important  part  of 
the  new  system  of  procedure.  Doubtless  the  Judges 
were  promptly  furnished  with  copies  of  the  Act, 
and  it  is  possible  that  the  Rales  may  be  brought 
out  in  the  early  part  of  next  month,  at  all  events ; 
it  is  most  important  to  Practitioners  that  they  should 
be  printed  at  the  earliest  moment  after  they  have 
been  passed.  In  the  meantime  the  English  Rules 
will  be  of  some  assistance,  for  it  is  probable  that 
most  of  them  will  be  adopted  Verbatim  by  the 
Judges. 

It  is  to  be  hoped  that  the  Judges  will  take  the 
plan  of  annulling  all  existing  rules,  and  re-enacting 
under  appropriate  heads  such  as  it  may  be  fotmd 
proper  to  retain.  Few  can  estimate  the  immense 
labour  before  the  Judges  in  preparing  these  Rules, 
and  it  would  be  no  matter  of  surprise  to  us,  if  they 
were  not  out  till  November  next ;  but  as  the  Gov- 
ernment will,  no  doubt,  place  a  few  htmdred  pounds 
at  the  disposal  of  the  Judges  to  enable  them  to 
select  some  competent  members  of  the  Bar  to  do 
the  fag  Work,  we  are  hopeful  that  the  Rules  will 
appear  at  an  earlier  date. 


CASES  IN  RELATION  TO  THE  COMMON  LAW  PRO- 
CEDURE ACT. 

A  considerable  portion  of  our  C.  L.  P<  Acts  is 
taken  from  the  English  Acts  (of  186t  and  1864.)  In 
general  the  exact  language  has  been  retained,  and 
the  changes  that  have  been  made  are  not  such  as 
to  destroy  the  value  of  English  decisions  on  the 
English  Acts.  With  a  view,  therefore,  to  lend  our 
professional  readers  all  the  assistance  poeeiUe  in 
working  out  the  practice  under  the  new  law^  we 
have  made  arrangements  by  which  we  will  be 
enaUed  to  give  in  the  Repertory,  notes  of  the  cases 
decided  from  time  to  time  in  Ehigland,  on  seetlons 
of  their  Com.  Law  Pro.  Act  which  we  have  adq[>ted4 
These  will  be  found  of  great  utility  to  the  jnofes* 
sional  man,  as  almost  eveiy  mail  will  bring  in 
oases  on  the  constmction  of  the  Acts.  A  few  will 
appear  in  the  present  issue.  The  decisions  in  our 
own  Ck>urt8  will  also  receive  prompt  attention. 
The  practice  has  in  a  great  melasare  to  be  teoon* 
structed,  and  every  fresh  decision  tends  to  this  end ; 
and  the  sooner  such  decisions  are  known  and  aisted 
upon,  the  sooner  and  firmer  will  the  practice  be 
settled. 


The  THREE  LISTS :  THEIR  TRUE  SOUmON. 

The  154th  section  of  the  Act  enacts  that  Records 
{ot  the  Assises  shaU  be  entered  in  three  distinct 
lists : 

Fitii  list,  to  contain  assessments  and  Undefended 
issues. 

Second  list,  all  defended  issues  not  marked  **Infe* 
rior  Jurisdiction." 

Third  list,  all  defended  issues  marked  *^  Inferior 
Jurisdiction.** 

A  Friend  has  jocosely  suggested  the  following 
solution  to  this  order  of  entry.  He  says  the  First 
list  is  designed  to  show  the  cases  that  will  certainly 
be  tried ;  the  Second  list,  the  cases  that  will  proba>- 
bly  be  tried ;  and  the  Third^  the  cases  that  will 
certainly  mi  be  tried. 

We  incline  to  think  the  solution  will  be  found 
correct  enough,  where  there  is  a  large  business  to 
be  disposed  of.  There  is  ncjw  no  justifiable  grotmd 
for  throwing  on  the  Judges  of  the  Superior  Court 
work  that  projperly  belongs  to  County  Judges,  and 


1856.] 


LAW    JOURNAL, 


157 


the  former  will  no  doubt  take  care  that  the  suitors- 
proper  of  the  Superior  Courts  are  no  prejudiced  by 
interlopers,    Ver.  sap. 


HARRISON'S    "COMMON   LAW   PROCEDURE   ACT/' 
AND  « COUNTY  COURTS  PROCEDURE  ACT." 

We  would  direct  attention  to  the  advantage 
early  subscriberrs  to  this  work  will  have,  in  receiv- 
ing for  immediate  use  pamphlet  copies  of  the 
Act,  as  mentioned  in  the  Publishers'  Prospectus, 
circulated  through  this  Journal  and  otherwise  — 
Members  of  the  Profession  should,  in  justice  to  the 
Editor,  promptly  send  in  their  names  as  subscribers, 
for  we  understand  the  Edition  will  be  strictly  lim- 
ited by  the  number  of  applications  for  the  work. 

It  is  suggested  to  us  that  some  County  Court 
Officers  and  practitioners  regard  this  work  as  ^'  a 
Superior  Court  affair*' ;  and  suppose  that  County 
Court  Law  will  be  but  lightly  touched  on.  We 
cannot  imagine  how  this  misconception  arises, 
unless  from  the  wording  of  the  first  prospectus, 
written  before  the  County  Courts  Bill  had  passed ; 
at  all  events,  the  publishers  have  issued  another 
prospectus,  with  this  heading,  ^^  TheCoinmon  Law 
Procedure  Act  of  1856,  and  the  County  Courtis  Proce- 
dure Act  of  1856,  with  notes  explanatory  and  prac- 
tical, by,"  &c.  It  was  thought  possible  that  laymen 
might  receive  this  erroneous  impression,  and  there- 
fore the  new  prospectus  may  have  been  advisable : 
but  a  lawyer  would  have  known  that  227  sections 
of  the  law  in  relation  to  the  County  Courts  might  be 
expected  to  receive  the  Editor^s  attention.  Every 
one  connected  with  the  County  Courts  will  do  well 
at  once  to  order  a  copy  of  the  work,  as  the  Edition 
will  be  limited. 


tained — which,  though  allowed  in  reduction,  was  not  exactly  a 
payment,  lliat  the  provisions  of  tlie  70th  section  of  the  Act 
of  1850,  enabling  certain  bonds  (where  penalty  is  over  juris- 
'diction)  to  be  sued  in  Division  Court,  tends  to  show  by  the 
exception  that  the  bond  in  this  case  at  least,  could  not— dam- 
ages being  uncertain.  That  the  descriptive  title,  by  want  of 
sufficient  certainty  as  to  what  25  acres  defendant  had  to  give 
possession  of  to  plaintiff  by  the  pleadings,  came  incidentally 
m  question. 

Certificate  granted. 

QiMsre — How  would  this  apply  on  common  money  bond, 
sum  due  under  jurisdiction,  out  penalty  over — as  in  Division 
Court  plaintiff,  in  his  claim,  could  abancfon  all  but  the  amount 
due,  and  interest,  or  he  need  not  set  out  the  penalty  in  the  claim. 


MONTHLY   REPERTORY. 


COUNTY    COURTS,    U.  C. 

(In  the  County  Coart  of  the  Comity  of  Emcz— A.  Chbwitt,  Jadge.) 

McLans  v.  Nelson. 

Declaration  on  bond.  ^  Penalty  £100  for  not  conveying  with 
a  sufficient  description  in  a  fresn  deed,  nor  giving  possession  of 
25  acres.  Plea — performance.  Evidence — ^not  getting  posses- 
sion so  as  to  get  in  crops  in  time.  For  defendant  that  he  ^ve 
plaintiff  possession  <^imder  ex."  in  ejectment  afler  this  tmie, 
and  a  cross  demand  that  plaintiff  got  part  of  crops  pat  in  by 
de£»uiaaty  redncing  loss  Irom  £37  10s.  to  £25  os.  oeio^  ver- 
dict. New  trial  for  excessive  damages.  Verdict  £5  lOs-beins 
as  much  too  little  as  the  first  was  too  much.  Certificate  moved 
ibr  !^m  the  general  difficulty  of  the  case.  The  penalty  being 
over  jurisdiction  and  damages  not  ascertained,  so  that  plaintiff 
^ottld  lemity  even  if  the  oroea  demand  had  not  still  to  be  aaoer* 
24 
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Battesuill  v.  Reed  and  akother.        May  28. 

Damages — Actum  on  the  case. 

In  an  action  on  the  case  by  a  reversioner  for  disturbing  his 
right  of  eavesdropping  by  cutting  off  plaintifl's  eaves  and  by 
buildinff,  the  plamtiff  cannot  ^ve  evidence  that  the  saleable, 
value  of  the  property  is  diminished  on  the  supposition  that  the 

Semises  are  to  remain  in  the  condition  they  were  placed  in  by 
e  defendant's  act  complained  of,  inasmuch  as  that  is  not 
damage  in  respect  of  which  he  is  entitled  to  recover. 

Waxd  r.  Law  Paopertt  Assubance  and  Trust  Society. 
Q.B.  May  29. 

biamramce^-'-Qtuuramtu  pciicf-^ondition—Ncftice  of  crimi" 

nal  misconduct. 

Where  in  a  guarantee  policy^  there  is  a  condition  to  the 
effect  that  the  insurer  is  to  give  notice  within  six  days  of  any 
liability  being  incurred,  or  Uie  policy  to  be  void : 

Held,  that  this  means  notice  of  any  criminal  misconduct 
whereby  it  is  clear  that  a  liability  has  been  incurred,  and  there- 
fore that  the  plaintiff,  on  i^eceipt  of  evidence  that  the  party, 
against  whose  criminal  misconduct  the  policy  had  been 
granted,  had  been  guilty  of  embezzlement,  was  not  bound  to 
give  notice  thereof  until  he  had  ascertained  that  a  liability  had 
actually  been  incurred. 

Reoina  v.  the  Guardians  of  the  Holbork  Union. 
Q.B.  •^***^  4. 

Order  allowing  indenture  of  apprenticeship — Jurisdiction  of 
'  Justices  appearing  on  face  of  warrant—- Police  office^ 
Halton  (jardeny  recognized  as  in  Middleseji:, 

The  allowance  of  an  indenture  of  apprenticeship  described 
the  Justices,  as  Justices  <<  for  the  county  of  Middlesex,"  and 
was  dated  at  the  police  office,  Hatton  Garden. 

Hddy  that  as  in  certain  public  statutes,  Hatton  Garden  is 
described  as  being  in  Middlesex,  the  jurisdiction  ot  the  Justices 
sufficiently  appeared. 


Q.B. 


Hanks  v.  Palling. 


June\, 


Vendor  and  purchaser — Objection  to  title  of  fee  fann  rent — 
Nonpayment  for  twenty  years — Condition  of  sale. 

The  conditions  of  sale  of  a  fee  farm  rent  provided  that  no 
evidence  should  be  required  of  its  receipt,  payment  or  existence 
other  than  that  contained  in  a  certain  conveyance,  and  that  no 
obiection  should  be  taken  to  the  title  in  consequ  ence  of  the 
non-payment  or  non-receipt  of  it  for  twenty  years. 

Heldf  that  the  purchaser  conld  not  repudiate  the  i  .rchase  on 
the  ground  that  the  rent  was  not  in  existence. 
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PSRRV  V.  AtTWOOD. 


June  3. 


Pleadiriff-^Plea  of  account  stated,  all  the  items  being  on  one 
side,  and  balance  of  payment — Error  in  stating  account — 
Accord  and  satisfaction. 

In  an  action  for  breach  of  a  covenant  to  pay  a  certain  sum 
for  every  ton  of  ore  raised,  defendant  pleaded  that  the  plaintiff 
and  defendant  met  and  examined  the  defendant's  books,  and 
aj^eed  on  a  certain  sum  as  the  balance  due  to  the  plaintiff,  and 
that  plaintifl  paid  that  sum  before  action.  Plaintiff  replied  that 
the  acpountings  were  enoneous,  certain  amounts  ot  tonnage 
rent  having  been  pmitted  by  mistake,  and  that  the  balance 
agreed  was  erroneously  agreed  to  be  that  due. 

lleid,  first,  >hat  ofi  the  authority  of  Smith  v.  Page,  16  M.  & 
W.  683,  the  plea  was  bad,  the  items  of  the  account  being  all 
on  ope  sjde :  secondly,  that  the  replication  was  good. 

• r — : — r- r- 

Q.B.  Bennett  v.  Thompson.  May  31 . 

Posts,  certificate  for— Under  13  ^  14  Vic,  cap.  61,  sec.  12. 

In  an  action  on  the  case  for  a  nuisance  brought  in  one  of  the 
Superior  Courts,  the  plaintiff  recovered  only  40s.  damages. 

Semlde,  that  the  certificate  made  necessary  by  sec.  12  gf  13 
&  14  Vic,  cap.  61,  to  entitle  him  to  his  costs,  may  be  aiyen 
after  the  trial.  '       ^ 


Q.B  Marvin  v.  Wallis.  June 4, 5. 

Statute  of  Frauds,  sec.  ll-^ale]  of  horse—  What  ainounts 

to  a  receipt. 
A^  agreement  having  been  n^ade  for  the  purchase  and  sale 
pf  a  horse  at  a  certain  price,  the  vendor,  without  delivering  the 
horse  into  the  manual  possession  of  the  vendee,  asked  the  latter 
if  he  might  take  the  horse  with  him  on  a  journey,  to  which  the 
vendee  consent.  The  vendor  having  taken  him  on  the  journey 
\he  vendee  subsequently  refused  Jo  accept  him  and  to  pay  the 
pnce.  In  an  action  for  the  price,  the  Jury  found  that  the  con- 
tract for  sale  was  complete,  and  that  subsequently  thereto  the 
vendor's  use  of  the  horse  was  by  way  of  loan. 

Held,  that  there  was  a  sufficient  acceptance  of  the  horse 
lyithin  the  Statute  of  Frauds. 


p.p.  Eastmead  v.  Witt.  June  9. 

Slander— Privileged  communication— Esrpress  malice. 

A  master  dismissed  two  of  his  domestic  servants,  A.  and  B. 
A.  came  to  the  master  and  asked  him  the  cause  of  the  dismis- 
sal. The  master  said  that  he  (A.)  and  B.  had  lobbed  him, 
(the  master.) 

Held,  in  an  action  by  B.  for  the  slander  that  the  communi- 
cation was  privileged.     What— not  evidence  of  express  malice. 


B.C.  In  THE  MATTER  OF  AN  Attornev.  Juncl. 

Attorney—  Summary  Jurisdiction  over  afteraction  against— 

Double  remedy. 

Where  an  award  arising  out  of  an  action  against  an  attorney 
was  made  against  him— but  he  kept  out  of  the  way  and  did 
pot  pay  the  sum  awarded,  being  money  entrusted  to  him  for 
investment  whjch  he  had  appropriated  a  summary  remedy 
against  him  was  refused. 


Q.B. 


Sloper  v.  Cotterell. 


June  6. 


Husband  and  ufife — Action  by  husband  for  money  received  to 
separate  useof  wife— Trust  Jund—Assigninent—JS'otice— 
Equitable  plea  and  replication. 

To  an  action  for  money  received,  the  defendant  pleaded  on 
.equitable  grounds,  that  the  money  was  bequeathed  to  the  sole 


and  6e])aTate  use  of  the  plaintifi's  wife  daripg  cpyeiturey  fmd 

was  paid  to  the  defendant  by  the  executors  upon  her  serrate 
receipt,  and  that  she,  in  her  lifetime,  disposed  of  and  assigned 
the  fund  upon  trusts  in  which  the  plaintiff  took  no  interest}  »p4 
that  the  defendant  held  the  money  upon  those  trusts.  llie 
replication  to  that  plea  on  equitable  grounds  alleged  a  prior 
assignment  by  the  wife  to  the  husband,  before  the  receipt  of 
the  money  by  the  defendants ;  and  that  the  defendant  received 
the  money  merely  as  agent  for  the  wife,  in  order  to  ^t  in  the 
money  from  the  executors  as  the  money  of  the  plaintiff*. 

Held,  that  the  plea  was  good,  but  that  the  equitable  defence 
thereby  set  up  was  answered  by  the  replication,  and  that  the 
defendant  o^uld  not  object  that  upon  the  plea  and  replication 
the  plaintiff's  ti^e  appeared  to  be  only  an  equitable  one. 


B.C.         In  re  ^nyiw  and  Pitt's  Arbitration.        J[une  Q. 

Arbitfoiiopr^Distress,  expenses  of— Mistake  oflato—seiting 

aside  atsardi 

An  arbitration  to  whom  a  question  of  the  legality  of  a  distrcsi 
was  sul)mitted,  made  his  award  in  fj^yq]]r  of  (he  applicant,  bu( 
deducted  the  expenses  of  tfie  distress,  which  tie  d^ided  was 
illegal,  from  the  surn  awarded*  f^e  ^ppl^cfint's  attorney  ttib- 
sequently  saw  him,  and  told  him  he  ought  not  to  have  made 
thtft  deduction,  and  he  said  he  had  done  so  by  a  mistake  from 
in^vertence.  Upon  an  application  to  sef  asifle  or  refer  it  back| 
on  the  ground  of  mistake,  the  former  branch  of  the  rule  was 
refused. 

C.B.    HiRSCH  V.  Coat^s ;  Fountain, Garnishee.    Jun^\2j 

Attachment  of  debts — Common  f^to  Pfocedure  Act,  1854. 

Debts  already  assigned  are  not  liable  tq  attachmerit  ^t  the 
suit  of  the  judgment  creditor  of  the  assignor. 

QtMFre,  whether  the  61st  section  of  the  C.  L.  F.  Act,  1854, 19 

applicable  to  debts  which  are  not  inforoeable  under  the  subse; 
quent  clauses  of  the  Act. 


C.B. 


Tarrant  v.  Webb. 


June  18. 


Master  and  servant — Liability  of  master  to  servant  for 
injuries  causefl  by  negligence  or  unskUfulness  qffeaow 
servant. 

A  master  does  not  guarantee  his  servant  against  accidents 
caused  by  the  negligence  or  iinskilfulnass  of  the  fellow  servants 
with  whom  he  is  associated,  or  warrant  (heir  cqmpetency.  Hi^ 
duty  is  only  to  take  all  due  and  reasonable  care  to  employ  skil- 
ful and  competent  persons  as  servants. 


EX.  Jones  y.  Brown.  May 7, 

Partnership  property — Action  by  one  tenant  in  common 

against  another. 

Where  one  tenant  in  common  does  not  destroy  the  thing  in 
common,  but  merely  takes  it  out  of  the  possession  of  the  other 
-and  carries  it  away,  no  action  lies  against  him  by  the  othef 
tenant  in  common. 


In  the  matter  of  Hodgson  and  Brown's  Arbitration. 
B.C.  May  7,29. 

Arbitration— Meeting  behind  back  of  one  of  the  parties-^ 
Interference  of  attorney-- Setting  aside  award— Legal 


m>axim. 


H.  and  B.  referred  a  matter  to  three  arbitrators,  two  chosen 
by  the  parties  respectively,  and  the  third  by  the  other  two. 
The  arbitrators  met,  and  having  agreed  on  their  award,  a  writ- 
ing, signed  in  duplicate,  was  delivered  to  the  arbitrators  chosen 
by  the  parties  for  delivery  to  the  respective  attomies,  but  not  as 
the  formal  and  final  award.   B.'s  attqmey  dificoyeied  a  blunder 
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in  the  aooount  afiecting  B.,  of  nrhich  he  gave  notice  to  B.'s 
arbitrator,  requesting  him  to  send  the  umpire  and  the  other 
arbitrator  to  him;  they  came  and  the  matter  was  discussed 
without  result,  H.'s  arbitrator,  relying  on  a  memorandum  fo 
the  correctness  of  the  account.  Suosequently  another  meeting 
of  the  three  arbitrators  took  place,  when  the  attorney  for  B.  pro- 
duced a  formal  award,  with  the  alleged  error  corrected.  The 
arbitrator  chosen  by  H.  refused  to  acquiesce  in  it,  but  the  other 
two  signed  it.  Neither  H.  nor  his  attorney  had  any  notice  of 
this  meeting,  and  did  not  attend  it. 

Held,  that  the  award  must  be  set  aside  upon  the  ground  that 
the  last  meeting  was  one  at  which  the  parties  were  entitled  to 
attend :  that  though  no  new  evidence  was  then  adduced,  it 
would  be  mischievous  to  allow  the  attorney  of  one  side  to 
mterfere  as  B.'s  had  done  behind  the  back,  and  without  notice 
to  the  other  side. 


CHANCERY. 


B.C. 


Drtsdale  v.  Pigott.     April  22^  May  5. 


Debtor  and  credUor— Insurance  on  life  of  debtor—Subsequent 
premiums  paid  ky  credUor^—No  claim  made  by  debtor 
during  his  life  or  by  the  surety, 

)Vher,e  a  credit  insured  in  his  own  name  the  life  of  his 
debtor,  under  an  agreement  between  them  and  a  surety  that 
^  ^^8^  years  {wemium  should  be  added  to  the  debt,  ancT  he 
continued  to  pay  the  premiums,  and  the  surety  having  refused 
jto  repay  himlhe  second  premium  and  no  oner  haumg  been 
made  by  the  debtor  tp  repay  the  .ampunt : 

• 

/TeU,  that  the  creditor  was  not  the  agent  of  the  debtor  in 
Jceeping  alive  the  pplicy,  and  the  debtor  and  his  surety  repu- 
jdiated  or  abandoned  any  interest  in  it  after  the  expiration  of 
^le  first  year,  and  that  ^he  cre^ito^r  kept  up  the  policy  at  his 
pwn  risk,  and  on  ^he  death  of  the  debtor,  after  Uie  debt  had 
been  paid,  he  was  entitled  to  tne  policy  money. 

V . C .  IC.  IVarner  y.  Wilingtoi?.        4jw7  17  ^  29. 

{reMor — Lessee — Agreem,ent — Specific  performance^ De- 
murrer—As  a  general  rule,  in  order  to  establish  a  con'- 
tract f  the  names  of  the  contracting  parties  must  appear. 

Upon  demurrer  to  a  bill  by  intended  lessor  to  establish  as  an 
agreement  for  a  lease  a  memorandum  embodying  the  teites  oi 
a  proposed  lease,  signed  by  the  intended  lessee  only,  followed 
by  the  agents  of  the  lessor  sending  the  draft  lease  and  corres- 
pondence from  which  it  appeared  who  was  to  be  the  lesspr : 

Hddy  that  the  sending  of  the  draft  lease  was  not  sufficient, 
as  it  was  not  an  unconditional  acceptance,  for  he  still  reserved 
the  right  of  retracting. 


C.  o/A. 


Harrison  v.  Guest.        May  3,  24  ^  31. 


Vendor  and  purchaser — Conveyance — Fraud— Inadequacy 
of  consideration— Onus  probandi— The  duty  of  a  solicitor 
for  a  purchaser,  when  dealing  with  a  vendor,  without  the 
intervention  of  a  solicitor  considered. 

A  solicitor  should  not  allow  his  client  to  complete  a  transac- 
tion, or  allow  himself  to  be  the  instrument  of  concluding  it 
without  insisting  upon  another  solicitor  or  a  professional  or  other 
adviser  being  employed  on  the  part  of  the  person  with  whom 
he  is  negotiating. 

If  persons  standing  in  a  certain  relation  to  one  another  deal 
as  vendor  and  purchaser,  the  Court  expects  the  purchaser  of 
t^ie  purchase  is  complained  of  by  the  vendor  to  show  that  the 
vendor  had  due  protection  afforded  him;  thus  if  a  guardian 
poroliaBed  of  his  ward,  though  that  relation  may  have  ceased 


only  for  a  short  time,  so  that  the  influence  of  the  guardian  may 
be  supposed  to  exist,  the  burden  of  the  proof  is  upon  him  to 
show  tnat  his  quondam  ward  was  protected ;  it  is  no  answer  to 
a  bill  seeking  to  impeach  the  transaction,  to  say,  <^I  have 
obtained  the  conveyance,  now  prove  that  it  was  obtained 
wrongfully." 

The  same  doctrine  applies  to  an  attorney  buying  of  or 
selling  to  his  client.  Where  a  fiduciary  relation  subsists 
between  a  vendor  and  purchaser,  the  Court  throws  the  burden 
of  proof  upon  him  who  sets  up  the  transaction  against  the  per- 
son whom  he  was  bound  to  protect,  secus,  where  no  such 
relation  subsists.  In  the  latter  case^  the  burden  of  proof  is 
upon  the  vendor,  to  show  that  he  was  imposed  upon,  and  he 
cannot  be  heard  to  say  that  he  had  no  professional  adviser ; 
but  must  show  a  contrivance  or  management  on  the  part  of  the 
purchaser  to  prevent  his  having  that  advice.  If  a  vendor  is 
kept  in  ignorance  of  what  he  is  doing, — or  a  fortiori  is  taught 
or  led  to  believe  that  he  is  doing  something  different  to  what  he 
intended  as  executing  a  mortgage  instead  of  a  conveyance  of 
his  estate — that  is  a  ground  to  set  the  transaction  aside,  and  is 
not  applicable  only  to  the  cases  of  persons  who,  from  age  or 
circumstances,  are  likely  to  be  misled. 

Bill  filed  to  set  aside  a  conveyance  on  the  gronnd  of  fraudu- 
lent contrivance ;  the  purchaser  was  a  man  of  influence  and 
and  education— the  vendor  a  poor,  aged,  uneducated,  imbecile 
man ;  the  one  acted  under  the  advice  of  his  solicitor,  the  other 
had  no  professional  or  other  adviser— the  consideration  was 
inadequate,  and  the  vendor  died  six  weeks  after  the  date  of  the 
conveyance.  The  Court  of  Appeal,  reversing  the  decision  of 
Kindersley,  V.C,  dismissed  the  bill,  but  without  costs. 


CORRESPONDENCE. 


7b  the  Editors  of  the  U.  C.  Law  Journal. 

Gentlemen, — 

The  arguments  heretofore  used  to  obtain  the  common  justice 
of  a  reasonable  remuneration  for  their  services  for  the  County 
Judges,  have  at  the  same  time  been  linked  with  so  many  in- 
sinuations about  its  not  having  been  hitherto  **an  object  of 
laudable  ambition  to  men  distinguished  for  acquirements 
and  talents/^  to  aspire  to  the  office  held  by  those  gentlemen, 
that  many  of  them  have  doubtles^been  constrained  to  use  the 
stale  old  cry  about  saving  them  from  their  fnends. 

The  remuneration  hitherto  held  out,  does  not  seem  to  haye 
been  the  first  object  with  many  of  those  gentlemen  in  accepting 
office,  otherwise  we  would  not  find  among  their  number  many 
who  could  not  only  comn^and>  as  they  had  commanded,  seats 
in  Parliament,  but  who  were  equal  in  point  of  practice  to  any 
in  the  respective  Counties.  The  outside  barbarians  are  perfectly 
well  aware,  that  the  centralizing  system  practised  in  reference 
to  Toronto,  has  produced  a  species  of  Cockney  vanity  in  all  those 
there  residing,  leading  more  or  less  to  a  contemptuous  feeling 
in  reference  to  those  beyond  their  narrow  circle ;  and  yet  it  is 
the  opinion  of  some,  that,  laying  aside  a  certain  hair-splitting 
knowledge  of  technicalities,  the  country  practitioner,  who  is 
necessarily  obliged  to  be  well  read  upon  the  Laws  in  reference 
to  Real  Estate  and  Commercial  matters,  and  who  sends  mostly 
all  important  cases  to  Term  with  his  instructions  to  his  agent — 
ought  not  to  be  so  vastly  fsur  behind  his  compeer. 

From  the  signs  abroad,  we,  in  the  country,  thmk  it  will  l)e 
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eomewhat  difficult  in  Canada  to  cany  out  the  centralizing  policy 
at  present  in  vogue  in  France  and  England,  but  fast  breaking 
up  in  the  latter. 

Yours,  &c.,  A.  B.  C. 


7b  the  Editors  of  the  U.  C.  Law  Journal.'' 
Gentlemen  : — 

The  Legislature  at  its  recent  Session  passed  an  Act  extending 
the  Insolvent  Debtor's  Act  to  Traders  who  were  heretofore  held 
to  be  excluded  from  the  benefit  of  its  provisions,  and  as  it  is 
likely  there  will  be  many  persons  presenting  petitions  during 
the  present  year,  you  will  confer  a  favour  by  informing  many 
of  your  readers,  m  what  Oflice  or  Court  the  petition  is  to  be 
filed,— what  Clerk  is  to  register  the  proceedings  ?  Has  not  the 
County  Judge  the  power  to  appoint  as  Clerk  whomsoever  he 
pleases?  What  are  the  costs  and  disbursements  to  be  paid 
and  received  ?  If  there  be  no  assets  bolongmg  to  the  Estate  of 
the  petitioner,  by  whom  are  they  to  be  borne  and  paid  ?  In 
proceedings  under  the  Act  in  a  new  county,,  what  Orders  and 
Rules  are  to  govern  the  proceedings,  where  the  County  Judge 
has  passed  none  ?  and,  do  Fees  to  the  Judge  belong  to  the  Fee 
Fund  ? 

Yours  truly,  p.  m. 


[We  hmrt  not  yet  been  able  to  procure  •  copy  of  the  Act.] 


To  the  Editors  of  the  U.  C.  Law  Journal. 

Gentlemen: — 

Being  a  subscriber  to  your  valuable  Journal,  and  having 
noticed  m  the  June  number  norne  queries  relative  to  Judgment 
Summons  being  served  on  parties  living  in  another  County, 
and  as  you  expressed  a  wish  to  hear  if  anyof  the  County  Judges 
had  taken  action  on  the  same,  I  hereby  submit  a  case  that 
occurred  in  this  Court. 

A.  B.  obtained  a  Judgement  in  this  Court  against  C.  D.,  who 
resides  in  the  United  Counties  of  Lanark  and  Renfrew;  said 
Judgment  not  having  been  paid  in  the  time  specified,  A.  B. 
ordered  out  a  Judgment  Summons,  which  was  duly  served  and 
returned  with  the  necessary  affidavit  of  service,  to  this  Court. 
C.  D.  failed  to  appear  as  required,  and  the  Judge  ruled  that  he 
had  no  jurisdiction  on  a  Judgment  Summons  served  on  a  party 
residing  in  another  county. 

Truly  youra,  Hiram  McCrea, 

^     ,    .„  Clerk  7th  D.C.,  Leeds  &Grenville. 

Frankvdle,  July  7, 1856. 


APPOINTMENTS   TO   OFFICE,  4^g. 

COUNTY  JUDGES. 

WORSHTP  BOOKER  McLEAN,  of  Osgoode  Hatl,  Enquire,  Barnnter^u 
lAw,  to  be  Judge  of  liie  Comity  and  Surrogate  Coaru  for  the  United  Cooiiiiea 
of  Leeda  ajid  GrenviUe.  in  tlie  room  of  George  Matioch,  Eaquire,  reaigiied. 

WILLIAM  ROSS,  of  Ongoode  Hall,  E«qaire,  Barri«ter.at.L«w,  to  be  Jodga 
of  the  County  Courts  of  the  United  Counties  of  Storuiont,  Duudas  &  Glengary, 
in  the  room  of  George  8.  Jarvtx,  Enquire,  resigned. 

SHERIPP. 

FREDERICK  WILUAM  JARVIS,  Esqnire,  to  be  Sheriff  of  the  United 
Counties  of  YorlE  Jc  Peel,  in  the  room  of  William  R.  Jarvis,  Esq.,  resigned. 

ASSOCIATE  CORONERS. 

c^^y^kl'^-^^  EVATT,  SAMUEL  HALTON,  JOSEPU  GRAHAM,  JOHNi 
SWAIN,  GhOROE  E.  SHAW,  and  ALEXANDER  PRES'TON,  Esquires 
to  tie  Associate  Coroners  for  the  United  CoantiM  of  Nurthamberlaiid  k  Durfaaai. 
— {Uaaetted  6th  July,  ISM.]  ^^ 

CHRISTOPHER  LEGGO.  of  Richmond,  Esquire.  M.D.,  to  be  an  AMociate 
Coroner  fur  the  County  of  CarletoiL— [Gasetted  12ih  July,  1856.] 

RICHARD  LAZIER,  Esqnire,  to  be  an  AMociate  Coronar  for  the  Coonlr 
of  Hastmgr — [Gaxettod  19th  July,  18M.  ]  ^ 

NOTARIES  PUBUC. 


tlemaii,  and'OUVERMiTKAYrof  luSutG^  cinUe^L  to  to^NSSSTiS^ 
in  U.  C— [Gazetted  5th  July,  idM.]  •,  «*  "«  ««ariea  raouc 

JOHN  GRAHAM  CARROLL,  of  Woodstock,  Bsqoire,  Artomev^.Law 
and  CHARLES  INGERSOLL  SaRROLU  ^Ti«i^Ei,^^^lS^^' 
Law,  to  be  Notaries  PubUc  in  U.  C.-CGaaetted  12th  JtllyTiaS!} 

Stafford  P.  Kirknatrick,  of  Peterborough,  Esouire,  BwrMter-at..lAw  tn  Im  • 
Notary  Public  in  l).  C.-^Gaactled  IWtW^wSlJ  "^"'•'-"-'^^»  «»  «*  • 

THE  DIVISION  COURT  DIRECTORY. 

Intended  to  show  the  number.  limits  and  extent,  of  the  seveiml  Division  Conrta 
of  Upper  CamKlB,  with  the  aaoMS  and  aMreaws  of  th«  Oflccra  Ctofkand 
BaUit;— of  each  Division  Coartf 


To  the  Editors  of  the  U.  C.  Law  Journal. 

GXNTLEMEM  .* — 

You  richly  merit  the  approbation  and  support  of  the  business 
men  of  the  country  generally,  and  of  the  Law  Officers  espe- 
cially,  for  the  Yaluable  infonnation  giyen  in  the  Law  Journal. 

Hoping  that  you  will  receive  that  encouragement  which  will 
enable  you  to  lender  the  work  yet  more  nsefiil, 

I  am  tmly  youre,  Abishai  Morse, 

«    ;fr  .,,     ^,,   ^  ,     _  Clerk  3ni  D.  C,  Lincoln. 

Smituville,  5th  July,  1856. 


COUNTY  OF  KENT. 

Jvdgtof  th*  OnrntyoHd  Dintim  Couru,  W.  B.  Wklls,  Ksqnire. 

Fim  Diyisien  Court -^l^k  Thomas  Glendinning,-Chatham  P.O.;  An/tML 
Richan!  Monck  and  Henry  Robuisoii,--Chaifiara  P.O. ;  Xtw.l*!-TowSof 
Chatham,  townships  of  Raleigh  north  of  the  middie  street ;  Tilbury  Easu 
first  and  second  concessions ;  Harwich,  west  of  the  Commnuieation  rood 
and  north  of  the  Ridge  road ;  Dover  West  and  Dover  East  south  of  the 
fourth  concession :  township  of  Cliatham  from  first  to  fifth  concemion  to 
the  line  between  Lou  nnmbers  18  and  19. 

SeearndDiviBim  awit.-awfc  Qoorge  Duck,  senior^-Morpeth  P.  O. ;  Batf^, 
James  Reynolds  and  Ewan  Irvidicr,— Morpeth  PTo. ;  Lj^tts-'ftie 
aootheriv  part  of  the  township  of  Howard  from  the  line  between  dirhth 
luid  ninth  concessions ;  Uie  southerly  part  of  Harwich  from  the  Ridge  and 
Government  roads.  ^^ 

Tkird  Division  Court.^Clerh,  Darid  WaUace,— Dawn  Mffls  P.  O. :  BaSifr,  Bed. 
ford  Kimmerley.-^IMwn  Mills  P.O. :  LtmJif— The  towiMhips  of  Candea 
and  Zone,  and  that  part  of  the  towni^p  of  Chatham  not  included  in  the 
first  and  sixth  Divisions. 

Fowthpiti$imCourt.^aefk,  Geo.  Yowiff.-ViHBge  of  Harwich  P.O.;  B^i^, 
JameiMcCaiiu,— Village  of  Harwicli  P.O. ;  i^witt— All  of  the  townshmi 
of  Howard  and  Harwich  not  included  m  the  first  and  second  Divlsiona/ 

Fifth  DivisioH  Coiirt.— Cfcf*.  James  Little,— Deal  Town  P.  O. :  BaSUr.  Joseph 
Hetheringiou,— Deal  Town  P.  O. ;  L*m»l«-.The  towtis£ipa  of  Romney 
aiid  all  those  Ws  of  the  townships  of  Tilbury  East  and  Raleiirh  not  in- 
cliided  m  the  first  Division.  5     ««»  «r- 

Sixth  ^j^^omt,.-Ckrk,  Robert  MitcheU  -Oungah  or  Wallaceburgh  P.O. : 
S^^  SteP»»en  Kmney.-^ungah  P.  0. ;  LiwiJs-Dovcr  East  Tionh  ot 
the  fourth  eoncossioii  and  west  of  lots  seven  in  each  ooncesstou  northerly 

^•^^f^^jP*^.^owrt.--^Urk^  Thoma«Ridley,-ClearviHe  P.O. ;  Bai^i^,  Amoa 
Kuig,— KUmamock  P.O. ;  i4m«— The  townships  of  OxfonL 
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OFFICERS  AND   SUITORS. 


Clerks. — Soinelhing  has  been  done  towards 
improving  the  remuneration  to  Clerks,  but  they  are 
still,  we  contend,  miserably  paid;  hot,  perhaps, 
that  the  fees  are  much  under  the  mark  in  cases 
which  are  provided  for,  but  there  many  duties  to 
be  performed  for  which  no  payment  or  fee  id  al- 
lowedc  It  may  be  that  Clerks  in  the  populous 
Dividotis,  where  there  is  a  veiy  large  business 
done,  receive  on  the  whole  something  like  a  fair 
returii;  but  look  to  the  labour  a  large  business 
brings,  aiid  look,  above  all,  to  the  heavy  responsi- 
bility, pecuniaiy  and  otherwise,  that  the  officer  is 
pnder.  In  the  smaller  Divisions,  Clerks  are  not 
half  paid,  .^nd  unless  their  position  is  properly 
known,  nothing  will  be  dotie  for  their  relief. 

We  iiiaihlaiii  that  Clerks  shodld  be  paid  out  of 
the  fee  fuiid  for  every  service  ctJhnected  therewith, 
and  for  etery  service  not  properly  chargeable 
against  parties,  and  that  thd  disbursements  for 

(printing  and  .stationery  for  the  benefit  of  the  fee 
iind,  should  not  come  out  of  the'  pockets  of  private 
Individuals. 

How,  we  are  asked,  are  Clerks  to  xiiake  their 
j[)osition  khowh  with  a  view  to  relief?  Let  a  joint 
Representation  be  made  iii  the  jiroper  quarter — if 
deemed  advisable — ^but  let  every  Clerk  take  this 
independent  course  also.  Let  him  claim  the  atten- 
tion of  his  rtspresentative  in  Parliament,  and  for 
half  an  hour  exhibit  his  books  and  accounts,  and, 
in  a  w^ord,  prove  to  him  by  tangible  evidences  the 
amount  of  unpaid  labour  performed,  and  then,  when 
ihe  question  comes  tip  in  Parliament,  he  will  have 
gained  information  to  enable  him  to  act  at  once  in 
favour  of  Clerks,  for  we  are  very  much  mistaken  if 
^y  sensible  iriail  of  business  could  not  be  thor- 
oughly convinced  in  half  an  hour  that  Division  Court 
Clerks  are  not  paid  in  proportion  to  the  lalK)ur  and 
tcsponsibility  of  the  office. 

In  asking  the  attention  of  the  Member  for  the 
locality.  Clerks  will  not  be  soliciting  a  favour, — 
They  are  rather  conferring  one,  by  placing  the  M .P. 
in  possession  of  facts  which  call  for  action  oh  a 
principle  of  common  justice  by  which  Member^ 
shoula  be  guided  in  the  performance  of  their  legis- 
lative duties. 

Men  occupying  the  arduous  and  responsible  posi- 
tion of  Clerks,  with  thousands  of  pounds  in  money, 
public  and  private,  passing  through  their  hands — 
men  of  education  and  ability,  should  be  paid  some- 
what better  than  messengers  and  runners  in- the 
public  service,  and  we  believe  that,  with  few  excep- 
tions, they  are  not  as  well  paid« 
25 


8UITOR9. 

Eviderice-^Sale  of  goods  supplied  to  third  pariy^ 
<J^.-^Wher6  goods  are  supplied  to  a  third  person 
at  the  defendant's  request,  not  merely  must  the 
delivery  of  the  goods  be  shown,  but  the  request 
must  be  clearly  proved  to  entitle  the  plaintiff  to  a 
verdict,  or  circumstances  must  be  shown  from 
which  a  request  may  be  inferred. 

A  master  is  liable  for  goods  sold  to  hid  servant 
within  the  scope  of  his  employment,  and  a  request 
will  be  implied.  Thus,  if  a  Servant  has  been 
permitted  by  his  master  to  purchase  goods  on 
credit,  the  latter  is  answerable  even  for  goods 
bought  by  that  servant  without  his  master's  par- 
ticular authority;  but  a  rhaster  is  not  respon- 
sible for  goods  ordered  by  his  servant  in  his 
name,  but  without  his  authority,  unless  he  "Was 
in  the  habit  of  paying  for  goods  so  ordered ;  if  in 
one  instance  the  master  has  employed  the  servant 
to  buy  on  credit,  he  will  be  liable  for  any  goods 
which  the  serVaht  subsequently  buys  on  credit 
until  the  credit  is  distifictly  withdrawn  ;  though  he 
has  given  the  servant  money  to  pay  for  the  goods 
in  some  instances.  Whether  the  servant  is  invested 
witd  a  special  or  general  authority,  the  master  is 
hot  botind,  if  the  servant's  act  or  contract  do  not 
fall  within  the  general  province  or  scope  of  bis 
powers,  and  be  wholly  unconnected  with  the  busi- 
ness entrusted  to  his  direction ;  a  domestic  serVaht, 
therefore,  could  iiot  bind  his  master  by  purchasing 
goods  unconnected  with  domestic  use,  if  not  in 
fact  authorised  to  do  sd. 

Contracts  taith  Co-rporations, —  The  contracts  of 
(/orp'orations.  School  Trustees,  Township  Councils, 
&c.,  must  in  general  be  under  Corporate  Seal ;  but 
for  general  purposes  hot  affecting  the  interests  or 
title  of  the  Corporation,  a  Corporation  inay  act 
through  the  Inedium  of  a  servant  or  ageht,  althougb 
he  possesses  no  authority  under  seal.  And  when 
goods,  for  example,  are  sold  and  delivered,  or 
where  the  at^ts  done  are  of  daily  necessity  to  the 
Corporation  or  are  too  insignificant  to  be  worth  the 
trouble  of  affixiiig  the  Corporate  Seal,  no  seal  is 
necessary. 

Delivery  to  a  Wife. — Generally  speaking,  Droof 
of  the  drder  by  and  delivery  of  goods  to  a  wiie,  if 
living  with  her  husbandy  will  support  an  action 
against  the  husband  for  the  pric&.  The  liability  of 
a  husband  for  his  wife's  engagements  during  mar- 
riage rests  solely  on  the  idea  that  they  were  formed 
by  his  authority,  and  if  his  assent  do  not  appear  by 
express  evidence  or  by  proof  of  circumstances 
from  which  it  may  be  reasonably  inferred  he  is  not 
liable. 

Cohabitation  is  strong  presumptive  evidence  of 
the  husband's  assent  to  agreement  made  by  the  w^ife 
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fur  Ihe  supply  of  goods  for  herself,  or  her  husband's 
household,  daring  that  period.  If  necessaries  are 
supplied,  the  assent  of  the  husband  may  be  fairly 
presumed,  but  mere  proof  of  the  husband's  cohabi- 
tation with  his  wife  would  not  probably  be  held 
sufficient  to  render  him  liable  upon  her  contract  for 
goods,  not  necessaries,  suitable  to  the  husband's 
circumstances  and  station  in  life.  If  a  man  cohabit 
with  a  woman,  and  allow  her  to  pass  as  his  wife 
without  being  maried  to  her,  he  is  liable  for  goods 
furnished  to  her  even  by  a  tradesman  who  knew 
the  parties  were  not  married. 

Where  the  husband  expressly  warns  the  trades- 
man or  storekeeper  not  lo  trust  his  wife,  he  cannot, 
unless  he  has  wrongfully  turned  her  out,  be  charged 
with  the  goods  subsequently  provided.  If  a  hus- 
band and  wife  have  parted  by  consent,  unless  the 
former  makes  her  an  adequate  allowance,  he  re- 
mains liable  for  necessaries  supplied  to  her. 


ON  THE  DUTIES  OF  MAGISTRATES. 


SKETCHES  BY  A  J.  P. 

(Continued  from  page  143.) 


Course  of  Proceedings  (continued.) — The  right  of 
reply  is  taken  away  from  both  the  prosecutor  and 
defendant— that  is,  each  party  is  limited  to  one 
address  to  the  Bench.  As  the  whole  burden  of 
proof  is  considered  to  lie  with  the  party  prosecuting, 
who  is  to  substantiate  his  charge,  it  is  usual  and 
proper  for  the  prosecutor  or  his  attorney,  in  the  first 
instance,  to  state  briefly  the  nature  and  subject  of 
the  complaint,  and  then  to  call  his  witnesses.  When 
the  prosecutor's  case  is  closed,  the  defendant,  or 
his  attorney,  can  address  the  Court  and  afterwards 
call  his  witnesses. 

Witnesses^  Oath  or  Affirmation. — ^The  prosecutor 
"t>r  complainant,  if  he  has  more  than  one  witness, 
will  call  each  in  such  order  as  may  be  most  con- 
venient and  best  calculated  to  present  the  fact5  in 
an  orderly  shape  to  the  Bench — and  the  same  with 
the  defendant ;  each  witness,  as  called,  should  be 
sworn  or  make  affirmation  before  he  is  examined ; 
and  as  the  mode  of  administering  the  oath  varies 
according  to  the  peculiar  religious  belief  professed 
by  the  witness.  Magistrates  should  always  satisfy 
themselves  on  this  point,  cither  by  questions  put  to 
the  witness  or  other  persons.  It  need  scarcely  be 
observed  that  the  object  in  view,  in  putting  the 
witness  under  the  solemn  obligation  of  an  oath,  is 
not  only  to  impress  him  with  the  moral  and  reli- 
gious duty  of  speaking  the  truth,  but  to  render  him 
liable,  in  case  he  should  give  false  testimony,  to  the 
punishment  awarded  by  law  to  a  person  who  com- 
mits jE?«7ttry.     If,  therefore,  a  Magistrate  should  be 


wilfully  deceived  by  a  witness  as  to  his  religious 
belief,  and  the  witness  should  thus  be  improperly 
sworn,  and  so  as  not  to  bind  his  conscience,  it  will 
not  the  less  prevent  his  being  convicted  of  perjury, 
in  case  he  should  be  proved  to  have  given  false 
testimony.  [1] 

The  Christianas  oath  is  upon  the  New  Testament ; 
the  Jew^s  upon  the  Old  Testament. 

The  form  of  oath  is  repeated  by  the  Magistrate 
or  Magistrate's  Clerk  to  the  witness,  who,  in  ordi- 
nary cases,  kisses  the  book  to  signify  his  assent ; 
others  swear  with  uplifted  hand  merely.  The  fol- 
lowing forms  will  answer : — 

Orditiary  Oath. 

The  evidence  you  shall  give  to  this  Court,  touching  the 
offence  charged  in  this  information,  (or,  complaint)  shall  he 
the  truth,  the  whole  truth,  and  nothing  but  the  truth. — So 
help  you  God. 

Oath  with  uplifted  hand. 

The  evidence  you  shall  give  to  this  Court,  touching  the 
offence  charged  in  this  information,  (or  complawt)  shall  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  and  this 
to  do  you  swear  in  the  presence  of  the  ever  living  God,  and 
as  you  shall  answer  to  God  at  the  great  day  of  Judgment. — So 
help  you  God. 

Quakers,  Menonists,  Tunkers  and  Moravians  are 
allowed  to  take  affirmation  instead  of  an  oath,  and 
such  affirmation  has  all  the  effect,  as  to  punishment 
for  perjury,  as  an  oath.  [2] 

Affirmation  of  Quaker  or  other  person  allowed  6y  law  to 

affirm. 

h 1  do  solemnly,  sincerely  and  truly  declare,  that  I 

am  one  of  the  society  of  people  called  Quakers  (or  as  the  case 
may  be.) 

This  the  Clerk  causes  the  witness  to  repeat  after 
him  and  then  administers  the  affirmation  as  follows, 
the  witness  by  word  or  otherwise  signifying  his 
assent  at  the  conclusion : — 

The  evidence  you  shall  give  to  this  Court,  touching  the 
offence  charged  in  this  information,  (or  complaint)  shall  be 
the  truth,  the  whole  truth,  and  nothihs;  but  the  truth,  and  this 
to  do  you  solemnly,  sincerely,  and  truly  declare  and  affirm. 

It  may  sometimes  happen  that  a  witness  pro- 
duced cannot  speak  the  £nglish  language,  and  it 
becomes  necessary  to  employ  an  interpreter; — 
when  this  happens,  the  interpreter  should  be  first 
sworn  according  to  the  following  form  :-— 

You  shall  well  and  truly  interpret  between  the  Court,  the 
parties  in  this  cause,  and  the  witnesses  produced. — So  help 
you  God. 

Then,  when  the  witness  is  brought  forwaid,  the 
Magistrates,  or  their  Clerk,  repeat  over  slowly  the 
form  of  oath  to  witness,  which  is  translated  by  the 
interpreter,  and  the  examination  proceeds  through 
him. 


[1]  Stone,  98. 
[8]  49  Geo.  m.,  cap.  6;  10  Geo.  rv.,  cap.  1,  (U.C.) ,  IS  &  U  Vic.,  ce|>.  18  (C.) 
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MANUAL,   ON   THE  OFFICE   AND   DUTIES   OF 
BAILIFFS   IN   THE  DIVISION  COURTS. 


{Far  the  Late  Journal.— ^y  V.) 
conhnusd  fbom  page  143. 


Duties  in  Court. — ^It  is  within  the  province  of 
each  Judge  to  regalate,  subject  to  the  express  pro- 
visions of  the  Act  of  Parliament  and  Rules,  the 
form  and  mode  of  conducting  business  in  open 
Court  before  him.  But  uniformity  in  the  business 
of  these  Courts  is  greatly  to  be  desired,  and  unless 
otherwise  directed  by  the  Judge,  Bailiffs  may  with 
propriety  follow  the  subjoined  directions  for  their 
guidance. 

There  is  no  reason  why  business  should  not  be 
conducted  in  the  Division  Court  with  as  much  re- 
gard to  order  and  propriety  as  in  the  Superior 
Courts. 

"The  speedy  despatch  of  business,''  observed  the 
Judge  of  the  County  of  Simcoe  in  a  "paper**  issued 
for  the  information  of  the  officers  of  his  Courts.  "  is 
an  important  element  in  the  Constitution  of  Courts 
of  Summary  Jurisdiction — to  secure  it,  business 
must  be  gone  through  on  an  uniform  and  regular 
system  ;  where  two  or  three  hundred  cases  appear 
on  the  Cause-List,  even  half  a  minute  lost  in  every 
case  will  protract  a  Court  for  hours — ^to  the  great 
inconvenience  of  parties  whose  causes  are  entered 
low  on  the  List — ^which  a  proper  economy  of  time 
would  save,  to  be  used  in  the  more  important  busi- 
ness of  hearing  disputed  causes. 

.  "  The  ordinary  routine  business  must  be  accom- 
plished in  the  shortest  possible  time,  and  by  proper 
attention  on  the  part  of  the  officers  this  may  be 
speedily  done.  I  would  not  have  any  indecent 
haste  exhibited,  nor  should  there,  on  the  other 
hand,  he  be  a  single  moment  lost  which  discipline 
can  save.  The  pjiblic  are  disposed  to  form  their 
opinion  of  an  officer's  efficiency  mainly  from  what 
is  seen  of  him  in  the  public  discharge  of  his  duties ; 
and  next  in  value  to  competence  seems  public  con- 
fidence in  the  officer's  ability.  "Take  pains,  there- 
fore," (Judge  Gowan  adds)  "  to  prepare  yourself 
for  the  business  of  the  sittings,  and  you  will  be 
able  to  create  a  favorable  impression  on  the  public, 
and  will  have  attended  to  my  wishes  and  order." 

On  the  day  named  for  holding  the  Court,  the 
Bailiff  should  see  that  all  necessary  preparations 


have  been  made  in  the  place  appointed,  making 
the  most  of  such  conveniences  as  there  are  for  the 
suitable  accommodation  of  the  Court  and  the  pub- 
lic ;[1]  and  he  should  be  careful  to  be  punctual 
himself  in  attendance  at  the  proper  hour.  Should 
the  Judge  be  prevented  from  attending  at  the  hour 
appointed,  the  Bailiff,  as  well  as  all  others  con- 
cerned, should  remain  and  be  at  once  prepared  to 
go  on  with  business  when  the  Judge  makes  his 
appearance.  According  to  the  7th  section  of  the 
D.  C.  Act  it  is  provided  that  if  the  Judge  does  not 
arrive  before  eight  o'clock  in  the  afternoon  of  the 
day  appointed  for  the  Court,  that  the  Court  shall 
adjourn  to  the  following  day,  and  so  on  from  day 
to  day  until  the  Judge  shall  arrive  to  open  the  Court 
or  give  direction  concerning  it.  After  the  Judge 
has  taken  his  seat  and  given  orders  for  opening 
the  Court,  the  Bailiff,  being  at  his  post,  opens  the 
Court  by  proclamation  to  the  following  effect : — 

Prodamatixm  on  Opening  Court. 

^  )lear  ye !  Hear  ye !    All  persons  who  have  anything  to  do 

Division  Court  for  the  County  of 


at  this 


-,  now 


here  holden^  let  them  draw  near  and  give  their  attendance, 
and  they  shall  be  heard. — God  save  the  Queen! 

After  the  Court  has  been  opened,  it  is  usual  and 
convenient  in  the  first  place  to  swear  the  Bailiff  as 
to  the  due  execution  of  the  confession  taken  before 
him,'  and  this  he  should  be  prepared  promptly  to 
attend  to  when  called  on  by  the  Judge  ;  he  should 
also  be  prepared  with  his  book  or  his  list  in  which 
the  services  are  noted,  so  as  to  be  able  at  once  to 
refer  to  any  case,  and  offer  such  explanations  as  to 
the  time  or  mode  of  service  as  may  be  required  of 
him. 

[1]  Thp  following  obeervations  from  the  Law  Journal,  Vol.  I,  page  101,  are 
very  much  to  the  point  :— 

*Mt  i«  necenary  under  existing  circiunfttances  for  officers  to  resort  to  every 
expedient,  in  remote  Divisions,  to  give  the  room  occupied  for  a  Court  anything 
like  a  respectable  appearance,  and  to  suit  the  arrangements  to  the  objects  m 
hand — the  holding  a  Court  in  a  decent  and  orderly  manner,  with  as  much 
comfort  as  possible  to  suitors,  witnesses  aud  officers.  The  economy  which 
denies  the  means  of  supplying' suitable  convenience  to  an  Infejior  Court,  wliile 
it  extends  it  to  Superior  Courts,  is  not  based  on  any  correct  principle  :  it  is  not 
economy ;  it  is  inaefensible  parsimony.  We  hope  before  long  to  ^ee  the  matter 
of  accommodation  for  the  D.  C.'s  taken  up  by  the  Leginlature  ;  in  the  meantime 
officers  must  do  the  best  they  can  towards  convenient  accommodation.  In  t\i  o 
or  three  of  the  Courts  in  the  County  of  Simcoe.  a  moveable  roiling  of  a  cheap 
description  is  put  up  in  the  room  used,  and  really  serves  an  excellent  purpose. 
We  will  not  attempt  to  set  down  the  ^  specification,'  but  perhaps  one  of  the 
Bailiffs  of  these  Courts  might  in  our  columns  give  a  hint  to  his  brotlier  Baililb 
elsewhere  that  might  be  useful.'* 

in  Judge  Oowan's  instructions  to  officers  is  the  following  direction : — 

**Thc  following  order  of  things  in  the  Court-room  arrangement  should,  when 
practicable,  be  observed :  The  judge's  seat  to  be  so  placed  that  he  can  be  heard, 
when  speaking  m  an  ordinary  tone,  by  the  suitors  assembled.  The  Clerk's  place 
close  to  the  Judge's  seat,  so  that  toe  books  and  papers  may  be  arranged  cotnre- 
nienily  at  his  hand  out  of  the  way  of  being  taken  up  or  interfered  with  by 
others.  Directly  facing  the  Judge,  and  sufficiently  close  to  permit  his  readily 
hearing  persons'  therefrom,  a  place  should  be  eneiosed  wherein  the  parties  and 
their  witnesses  may  be  free  from  pressure  of  the  crowd,  while  their  cause  is 
bcmg  heard.  The  BailifPs  position  should  be  close  to  the  enclosure  for  parties. 
Should  there  be  a  Jury  case, 'scats  are  to  be  placed  for  the  Jury  convenient  to 
the  Judge's  seat— and  whenever  barristers  or  attomies  attend  on  behalf  of 
suitors,  a  place  should  be  reserved  for  thcra  from  which  they  can  conveniently 
confar  with  their  clients." 
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The  suramonses  are  taken  up  in  their  order  by 
:the  Clerk,  who  names  tbe  parties  in  the  suit,  and 
the  Bailiff  calls  each  party  twice,  taking  care  to 
pronounce  the  names  distinctly  and  audibly.  The 
Bailiff  should  then  inform  the  Court  of  the  result  in 
brief  and  uniform  language,  thus — Neither  party 
answers.  Plaintiff  present-— defendant  does  not  an- 
swer. Plaintiff  does  not  answcr-^^lefendant  present ; 
or,  both  parties  present — as  the  case  may  be.  The 
Bailiff  should  also  see  that  the  parties  and  their 
witness  get  to  the  plaqe  assigned  %o  theju,  and 
hand  the  Testament  to  persons  about  to  he  sworn, 
and  see  that  be  complies  with  the  usual  formalities 
by  retaining  the  book  in  his  rigjht  hand  while  the 
Clerk  IB  administeriing  the  oath,  anci  that  he  after- 
wards kisses  it;  much  trouble  maybe  saved  by 
attention  to  this  trifling  matter.  The  tisual  and 
best  plan  is  for  the  Bailiff  also  tp  hold  the  book 
with  the  witness. 

In  the  trial  of  disputed  cases  a  Bailiff  should  be 
.on  the  watch  to  see  where  his  services  may  be 
necessary  ;  thus,  on  hearing  froni  parties  the  names 
.of  their  witnesses,  he  will  call  thern-r-will  be  ready 
with  good  temper,  and  at  the  saraie  tiipe  with  firm- 
ness, promptly  to  repress  angry  altercations  betweeri 
the  parties-r-improper  interruptions  and  disorderly 
.conduct  in  every  shape ;  and  \yhep  a  causae  is  olos^ed 
will  prevent  any  interruption  to  the  further  busineis 
,of  the  Court  by  ^t  once  removing  the  parties  in  the 
,case,  to  make  room  for  those  next  in  succession. 
A  knowledge  of  this  part  of  the  Bailiff's  duty  will 
be  best  acquired  by  observation  and  practice,  and 
jin  its  exercise  lyill  need  both  discretion  and  good 
4eniper  on  the  part  ojf  the  oflScer, 
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The  Queen  ex  rel.  Wallis  v.  Bpstwick. 

[In  Chambers.] 

«  Motipn  for  a  writ  symmons  in  the  nature  of  a  quo  war- 
ranto,  at  the  instance  of  the  relator,  James  Wallis,  against 
^George  Bpstwick,  &c.^  to  show  bv  what  authority  he,  the  said 
George  Bostwick,  claims  to  be  Councillor  for  the  said  village 
,of  Yorkyille,  and  why  the  said  George  Bostwick  should  not 
be  rempved  thereljom,  and  why  the  said  relator  should  not  be 
declared  duly  elected,  and  be  admitted  to  the  said  offioe." 

Edwiird  Fitzgerald  for  relator. 

Barrait  showed  cause.  ^ 

Statement  of  objections : — 

1.  That  the  relator  was  returned  only  upon  a  majority  of 
,one  vote,  and  that  the  five  following  persons  who  voted  for 


him  were  not  daly  qualified,  viz. :  William  £.  Braman,  Johii 
F.  Mossman,  General  Johnson,  Patrick  Bundy,  Daniel  B. 
Stetson, — who  were  none  of  them  natural  bom  or  naturalized 
subjects,  but  aliens,  born  in  the  United  States  of  America. 

2«  That  Daniel  B.  Stetson  was  further  disqualified,  not  being 
resident  in  the  village  of  Yorkville  at  the  time  of  the  election. 

12  Vic,  cap.  197;  18  Vic,  cap.  6 ;  12  Vic,  cap.  27,  sees. 
4,  9  &  43 ;  16  Vic  cap.  182,  sec  26  j  16  Vic.  cap.  181,  sec  27. 

In  support  of  these  objections, 

Thom4i8  Atkinson  swears,  that  he  voted  at  the  election  for 
four  candidates  (not  for  Bostwick) ;  that  since  the  election  be 
enquired  respecting  Braman  and  Mossman,  and  was  told  that 
they  are  aliens  who  have  not  been  naturalized ;  that  he  had 
enquired  of  themselves  whether  they  had  been  bom  in  the 
States,  and  was  told  by  Braman  that  he  was  born  in  Massa- 
chusetts, ami  by  Mossman  that  he  was  bom  in  Pennsylvania, 
but  to  the  best  of  deponent's  knowledge  they  have  neither 
uf  them  been  naturalized ;  that  he  has  been  informed  and 
believes  that  the  other  three,  Johnson,  Bundy  and  Stetaoa^ 
are  aliens,  and  have  not  been  naturalized. 

John* Edmonds  makes  oath,  that  since  the  election  he  has 
enquired  respecting  Johnson,  Bundy  and  Stetson,  and  has 
been  told  that  they  are  aliens — not  naturalized  :  and  that  he 
has  asked  themselves  of  the  fact,  and  was  told  by  Johnson 
that  he  was  born  in  Kentucky — ^by  Bundy  that  he  was  bom 
in  Virginia — and  by  Stetson  that  he  was  bora  in  Vermont, 
and  that  to  the  best  of  his  knowledge  they  have  never  been 
naturalized  ;  further,  that  he  has  been  iniormed  and  believes 
that  Braman  and  Mossman  are  aliens  aud  not  naturalized ; 
and  that  Stetson  was  not,  at  the  time  of  holding  the  election, 
resident  in  Yorkville,  but  was  then  and  had  TOen  for  some 
time  before  residing  in  or  near  Caroline  street  in  the  city  of 
Toronto. 

WaUiSy  the  relator,  makes  affidavit  to  the  same  effect. 

On  the  part  of  Bostwick, 

Andrew  Bramany  brother  of  the  voter,  makes  oath,  that 
<'  their  grandfather  was  in  his  lifetime  a  British  subject." 

Bundy,  the  voter,  makes  oath,  that  in  1851  he  voted  at  an 
election  of  a  member  of  the  House  of  Assembly  for  the  county 
of  York,  and  on  that  occasion  took  the  oath  of  allegiance, 
which  was  administered  to  him  by  the  Deputy  Returning 
piHcer,  and  that  he  has  ever  since  resided  in  this  Province. 

Johnson,  the  voter,  makes  an  afiidavit  to  the  same  effect 
as  regards  himself. 

'  John  }yilUqn  makes  oath,  that  he  was  the  Deputy  Return- 
ing Ofiicer  on  the  occasion  referred  to  in  the  two  preceding 
afhdavits,  and  administered  the  oath  of  allegiance  to  Warren 
and  Bundy,  who  swore  that  they  had,  previous  to  that  elec- 
tion, respectively  resided  in  the  Province  for  seven  y^ars. 
He  verifies  this  by  reference  to  his  poll  book. 

Johnson  swears,  that  he  had  his  settled  place  of  abode  in 
Upper  Canada  on  and  before  the  10th  of  February  1841,  viz., 
ever  since  1837 ;  that  in  Decenaber,  1851,  he  being  then  over 
16  years  of  age,  took  the  path  of  allegiance,  and  swears  to 
having  resided  here  for  7  years  previously,  before  Willson, 
Deputy  Returning  Officer,  as  before  s^tated. 

G,  Bostwick,  besides  supporting  the  impeached  votes,  ob- 
jects to  votes  received  for  the  relator  and  files  these  affidavits. 
(Wallis  swears  that  none  of  these  votes  were  challenged  at 
the  election.) 

1st.  As  to  WiUiam  HiUon: 

George  White  swears,  that  he  is  not  a  householder,  but 
rents  a  cellar  in  Yorkville  for  curing  meat,  and  lodges  with 
Mr.  Mountain,  being  a  single  man ;  is  not  a  freeholder  in 
Yorkville. 

Oswald  Foster,  R.  0.,  confirms  this ;  says  he  was  neither 
a  freeholder  nor  householder. 

2nd.  As  to  John  Dawson :  that  he  occupies  part  of  a  house 
having  no  separate  or  distinct  communication  by  a  door  with 
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the  street— bat  mast,  to  enter,  go  through  the  front  door  of 
the  house  in  which  one  Kerr  resides,  or  ont  of  a  back  door 
leading  into  a  garden  or  yard,  common  to  Dawson  and  Kerr: 
and  to  get  from  thence  to  the  street  he  must  pass  over  land 
not  belonging  to  the  house  in  which  he  and  Kerr  are  living ; 
that  Kerr  occupies  the  lower  part  of  the  house  and  Dawsou 
the  upper ;  that  Kerr  uses  both  the  front  and  back  doors,  and 
that  to  go  out  by  the  front  door  Dawson  would  have  to  go 
through  a  room  occupied  by  Kerr. 

Contra — J(^n  Dawson ,  that  he  rents  a  portion  of  a  house 
in  Yorkville,  from  one  Morley — the  upper  part ;  that  he  passes 
out  by  a  door  at  the  foot  of  the  stairs  and  at  the  back  of  the 
house,  and  can  pass  round  by  one  side  of  the  house  over  land 
which  belongs  to  the  house  and  which  he  leases,  and  then 
^ets  to  the  i>ublic  street  in  the  villafi;e ;  that  Kerr  is  not  in  the 
habit  of  using  the  back  door,  and  that  he  (Dawson)  never 
uses  the  front  door  by  which  Kerr  goes  out. 

Oswald  Foster  swears,  that  he  was  Returning  Officer  at 
this  election*  and  was  Clerk  of  the  Municipality  for  1855 ; 
that  neither  Wallis  (relator)  nor  any  one  in  his  behalf,  nor 
any  other  candidate,  questioned  the  right  to  vote  of  any  of  the 
five '  objected  to  now  as  voters ;  and  as  to  Henry  CoXy  voter 
for  relator,  one  Edward  Cox  voted  in  name  of  Henry  Cox — 
no  £dward  Cox  being  in  the  roll,  and  the  house  on  which  he 
voted  being  assessed  as  of  Henry  Cox. 

Contra — Edward  Cox  swears,  that  he  never  authorized 
any  one  to  call  him  Henry ;  that  he  voted  as  Edward,  and  if 
entered  as  Henry  it  was  without  his  assent  and  against  his 
directions ;  that  he  has  at  former  elections  for  the  village, 
voted,  and  always  as  Edward,  and  when  Foster  was  Return- 
ing Officer. 

As  to  Robert  Lawrence :  Oswald  Foster  swears,  he  was  not 
the  owner  of  any  land  in  the  village  nor  a  householder,  but 
he  and  his  wife  keep  house  for  one  Atkinson. 

William  Townley  swears  to  the  same  effect :  that  he  is  land- 
lord of  the  house  with  his  brother  James,  and  that  it  is  leased 
to  Atkinson,  who  alone  pays  the  rent.  • 

J chn  Edmonds  swears,  that  he  was  collector  for  1855;  that 
Lawrence  now  lives  in  a  house  in  which  John  Atkinson  lives 
in  Yorkville ;  that  Lawrence,  at  the  time  of  collecting  the 
assessment  for  1855,  was  a  householder  in  the  village,  and 
was  assessed  for  the  said  house  in  which  he  then  lived,  and 
that  Lawrence's  name  is  entered  on  the  Collector's  Roil  as  so 
assessed ;  that  he  ]^id  the  taxes  for  it  for  that  year ;  that  he 
continued  to  reside  in  it  with  his  family  till  about  four  months 
ago,  when  he  left  it  and  went  to  live  in  the  same  house  with 
John  Atkinson ;  was  at  the  time  of  the  election  living  in  the 
village,  and  had  been  for  14  months  next  before. 

He  swore  also,  that  he  was  a  constable  and  acted  at  the 
election,  and  heard  no  objection  to  any  of  the  9  votes  now 
impeached  by  Bostwick. 

As  to  Francis  Keith, :  Oswald  Foster  swears,  that  to  the 
best  of  his  belief  he  was  neither  a  freeholder  nor  householder 
in  Yorkville,  having  removed  previous  to  the  election. 

William  Townley  swears,  that  Keith  formerly  occupied 
part  of  a  house  belonging  to  himself  and  his  brother,  and  as 
under  tenant  of  theirs,  but  had  ceased  to  occupy  it  or  any  part 
of  the  house  before  the  election  and  no  one  has  occupied 
since  he  left  \  that  he  voted  as  tenant  of  part  of  this  house, 
though  he  had  removed  his  family  to  Toronto  some  time 
before  the  election. 

Contra — John  Atkinson  swears,  that  he  rents  a  house  from 
Townley  at  £13  138.  a  year  rent ;  has  lived  in  it  from  1st  of 
January,  1855,  to  this  time ;  that  in  December,  1855,  he  let  a 
part  to  Keith,  who  has  ever  since  held  such  under  lease  :  that 
Keith  and  his  family  never  used  the  front  door  which  he, 
deponent  and  his  family,  used,  but  passed  out  by  a  separate 
and  distinct  door  at  the  foot  of  the  stairway  leading  from  their 
upper  room,  which  was  never  used  by  deponent ;  that  Keith 


has  not  removed,  but  his  brother-in-kwr  havine  left  Toronto 
for  a  short  time,  Keith's  family  have  gone  to  live  with  hie 
wife  till  he  returns,  which  he  believes  will  be  soon,  and  he 
believes  Keith  and  his  family  intend  to  return  to  Yorkville 
and  to  his  house,  as  soon  as  his  sister-in-law  returns  to 
Toronto ;  that  Keith  has  not  removed  his  furniture  from  his 
house  in  Yorkville,  and  that  Keith  sometimes  stops  in  the 
village  and  sometimes  in  Toronto — continues  to  pay  his  rent 
as  before ;  that  it  was  but  a  few  weeks  before  tne  election 
that  his  family  removed. 

Keith  himself  confirms  Atkinson's  account  g^iven  above, 
and  swears  that  he  and  his  family  did  and  could  get  to  the 
public  street  by  passing  out  of  the  door  at  the  foot  of  the 
stairway,  and  then  passing  along  by  one  side  of  the  said 
house  outside ;  that  he  has  not  removed  from  his  house,  but 
states  the  circumstances  in  that  rospcct  as  Atkinson  has  done 
above. 

As  to  John  MoBon :  Oswald  Foster  swears,  no  one  of  that 
name  on  the  Collector's  roll. 

Contra^John  Mason  swears,  that  William  Mason  formerly 
lived  in  the  house  he  now  lives  in ;  that  he  left  about  August 
1854,  and  deponent  has  lived  there  ever  since ;  that  Foster 
has  during  that  time  been  assessed,  but  deponent  has  always 
believed  that  he  urns  assessed  for  said  premises ;  that  he  pays 
dC4  ids.  per  annum  rent  for  them,  and  has  paid  taxes  for  tnem 
for  the  last  two  years ;  that  he  never  save  in  his  name  as 
William,  and  supposed  he  was  assessed  in  his  own  name  for 
the  house ;  that  William,  since  he  left,  has  never  been  in  the 
village. 

TViomas  Branton  swears,  that  he  lives  near  John  Mason  in 
Yorkville,  and  last  April  told  Foster,  the  assessor,  that  John 
Mason  lived  in  this  house,  and  that  William  Mason,  his 
father,  who  had  lived  there,  had  left  the  village. 

As  to  Leonard  Pears :  Oswald  Foster  swears,  that  he  was 
neither  a  freeholder  nor  a  householder. 

Contra — Pears  swears  that  he  was  assessed  for  freehold  in 
Yorkville,  and  owned  it  when  assessed  in  1855,  and  paid  the 
taxes  for  that  year ;  that  in  December  1855,  he  sold  his  free-* 
hold,  but  at  the  time  of  the  election  was  a  householder  and 
resident  in  Yorkville,  and  paid  £6  a  year  rent  for  his  house ; 
that  he  occupied  a  distinct  portion  of  a  house,  and  had  a  sep* 
arate  and  distinct  door  by  which  he  passed  to  the  pubuo 
street — not  used  by  the  other  occupiers  of  the  house ;  that  his 
(former)  f  roehold  was  assessed  at  more  than  X3. 

As  to  Eager  Douglas:  Oswald  Foster  swears,  that  he 
owned  no  real  estate  in  Yorkville,  and  was  not  rated  on  the 
collector's  roll  as  the  tenant  of  any  house  in  the  village  at  the 
time  of  the  election,  but  was  for  a  brickyard. 

Contra — Roger  Douglas  swears,  that  he  t5  a  householder 
in  Yorkville — rents  a  distinct  portion  of  a  hou^e  from  Mrs. 
Arthurs,  for  which  he  pays  £o  5s.-  a  year,  and  he  and  his 
family  alone  live  there :  there  is  a  distinct  door  by  which  he 
goes  out,  used  only  by  himself  and  his  family — passes  round 
by  one  side  of  his  house  and  then  gets  to  Yonge  Street,  or  by 
another  side  of  the  house  to  another  public  street,  of  the  vil- 
lage ;  that  he  has  paid  £1  18s.  taxes  for  1855— has  lived  14 
months  in  the  house ;  that  the  house  and  brickyard  are  rented 
from  the  same  landlord,  but  by  different  leases — rent  of  brick- 
yard £32  10s.  a  year ;  that  the  house  is  built  on  the  said  yard. 

As  to  7%omas  Atkinson  :  Oswald  Foster  swears,  that  he 
voted  as  the  owner  of  real  estate,  and  that  he  was  not  then 
the  owner  of  any  such  estate  in  the  village,  as  he  believes. 

Contra--  Thomas  Atkinson  swears,  that  he  has  been  for 
the  last  three  years  a  householder  and  resident  in  Yorkville, 
and  still  is  and  for  the  last  three  years  has  been  a  councillor 
qualifying  on  household  property;  has  occupied  the  same 
house  for  3  years ;  that  Foster  has  been  3  years  Clerk  of  the 
Council,  and  as  such  swore  deponent  to  his  qualification,  and 
knew  that  he  qualified  on  household  property  and  not  on 
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freehold  ;  that  Foeter  was  assesaor  for  1855,  and  was  told  by 
deponent  to  assess  him  as  householder — ^has  paid  taxes  for  his 
house  for  1855 ;  that  none  of  the  9  were  declared  bad  votes  at 
the  election. 

Mr.  Bottiffick  swears,  that  daring  the  election  he  did  not 
know  of  the  qualification  of  tinyr  ot  the  nine  voters  to  whom 
he  now  excepts,  and  therefore  did  not  challenge  them  as  he 
otherwise  would  have  done. 

BoBiNsoN,  C.J.— 12  Vic,  cap.  81,  seo.  121,  enacts,  <<That 
no  person  shall  be  qualified  to  rote  under  that  Act  who  shall 
not  at  the  time  of  nis  vote  be  a  natural  born  or  naturalized 
subject  of  Her  Majesty." 

The  qualification  of  yoters  in  incorporated  villages  is  fixed 
by  57ih  sec.  of  that  Act  as  amended  bv  14  &  15  Vic.  cap.  109, 
sched.  A.,  and  the  clause  so  amended,  which  is  to  read  as 
part  of  12  Vic,  cap.  81,  provides  that  the  returning  officer 
shall  procure  a  correct  copy  of  the  collector's  roll  for  the  year 
next  before  the  election,  so  far  as  such  roll  contains  the  names 
of  all  male  freeholders  and  householders  rated  upon  such  roll 
in  respect  of  rateable  real  property  in  the  village  with  the 
amount  of  the  assessed  value  ot  real  property  for  whiah  they 
shall  be  rated — which  roll  shall  be  verified,  &c. 

And  the  persons  entitled  to  vote  at  such  elections  shall  be 
the  freeholclers  and  householders  of  such  village, whose  names 
shall  be  entered  on  the  roll  as  rated  for  rateable  real  property 
held  in  their  own  names  or  their  wives'  as  proprietors  or  ten- 
ants thereof  to  amount  of  £3  per  annum  or  upwards,  and  who 
at  the  time  of  such  election  snail  be  resident  in  such  village. 

The  property  need  not  be  all  freehold  or  all  leasehold,  pro- 
vided tne  aggregate  at  which  both  are  assessed  is  sufficient. 

That  the  occupant  of  any  separate  portion  of  a  house  having 
a  distinct  communication  with  a  public  road  or  street  by  an 
outer  door,  shall  be  considered  a  nousehoider,  provided  he  be 
rated  therefor  as  a  householder  on  the  collector's  roll. 

I  think  Johnson's  vote  was  legal,  he  having  been  resident 
in  this  Province  at  and  before  and  constantly  after  February 
1841,  and  having  taken  the  oath  of  allegiance  before  the  Re- 
turning Officer  at  an  election  for  the  Legislative  Assembly. 
The  statute  12  Vic,  cap.  29,  sec  43,  taken  in  connection 
with  12  Vic,  cap.  IST?,  I  think  has  the  efi*ect  of  entitling  him 
to  claim  the  privilege  of  a  subject,  though  there  is  room  to 
contend  that  under  the  4th,  5th,  6th  and  9lh  sees,  of  12  Vic, 
cap.  197,  it  was  necessary  for  the  voter,  Johnson,  to  obtain 
such  a  certificate  as  is  mentioned  in  the  6th  elause.  He  may 
obtain  such  a  certificate  undoubtedly,  but  I  consider  that  a 
person  standing  in  the  situation  that  Johnson  does,  and  hav- 
ing taken  the  oath  of  allegiance  at  county  elections  before  a 
returning  officer,  could  exercise  the  privilege  of  voting  at  the 
municipal  elections  aforesaid  without  having  received  a  cer- 
tificate and  caused  his  name  to  be  recorded  under  the  6th 
clause  before  referred  to.  This  is  open  to  doubt.  However, 
according  to  my  present  opinion,  I  confirm  his  vote. 

As  to  the  four  other  votes  given  ^r  the  same  councillor, 
which  are  objected  to  on  the  same  ground  of  alienage,  viz., 
Braman,  Mossman,  Bundy  and  Stetson,  I  take  it  to  be  the 
case  upoi\  what  is  before  me,  that  they  were  all  aliens  by 
birth,  and  that  they  have  none  of  them  become  entitled  by  a 
sufficient  length  of  residence  in  Canada  to  claim  the  privilege 
of  naturalization.  Stetson  is  disqualified  also  on  another 
ground,  namely,  that  he  was  not  resident  in  the  village  at  the 
time  of  the  election,  nor  for  some  time  before. 

Then,  these  4  votes  being  bad,  Mr.  Bostwick  would  stand 
on  the  poll  3  below  the  relator,  who  would  be  entitled  there- 
fore to  be  returned  if  none  of  his  votes  had  been  challens[ed 
and  invalidated.  But  nine  of  his  votes  are  objected  to,  viz., 
Hilton,  Dawson,  Cox,  Lawrence,  Keith,  Mason,  Pearce, 
Douglas,  and  Thomas  Atkinson. 

Hiltou's  vote  wsts  not  attempted  to  be  supported  and  seems 
clearly  bad,  he  beinff  neither  a  freeholder  nor  a  householder^ 
but  only  renting  a  celhir,  which  he  used  in  curing  meat. 


Lawrence's  vote  was  bad,  I  think,  because,  though  he  had 
been  a  householder  in  Yorkville  during  part  of  the  past  year  of 
1855,  and  seems  to  have  been  properly  rated  as  suon  in  the  col- 
lector's roll  of  that  year,  yet  four  months  before  the  election  ha 
had  ceased  to  be  a  householder  within  the  meaning  of  the  Act 
at  the  time  of  the  election,  but  lived  with  another  person  as  a 
servant  or  inmate.  Whether  if  he  had  four  months  before  the 
election  become  the  holder  of  a  new  tenement  at  a  sufficient 
rent  to  entitle  him  to  vote,  that  would  have  qualified  him, 
considering  that  he  did  not  appear  on  the  roll  as  assessed  for 
such  newly  acquired  tenement,  might  be  thought  to  admit  of 
doubt. 

My  impression  at  present  is  against  his  right  to  vote  in 
respect  ot  any  property  not  assessed  to  him,  but  on  the  other 
ground  that  he  was  not  a  householder  at  the  time  of  the  elec- 
tion, his  vote  must  clearly  be  rejected. 

Cox's  vote  also,  I  think,  cannot  be  supported,  because  his 
name  was  not  on  the  collector's  roll.  It  seems  to  have  been 
an  erroneous  entry  of  the  party  by  a  wrong  christian  name, 
and  probably  by  no  fault  of  his;  but  Edwaid  and  Henry  are 
distinct  christian  names,  and  neither  of  them  given  as  a 
second  name — so  we  can  no  more  sa3r  that  Edward  Cox's 
name  was  on  the  roll  for  1855  than  if  it  had  been  Edward 
Jackson  instead  of  Edwaid  Cox.  The  statute  14  and  15  Vic, 
cap.  109,  sched.  A.,  is  positive  in  its  terms,  and  there  is  no 
hardship  in  it,  because  the  Assessment  Act,  16  Vic  cap.  182, 
sec.  26,  give«  ample  opportunity  to  the  inhabitants  to  have 
any  errors  of  this  kind  corrected  that  may  have  crept  into  the 
collector's  roll. 

Mason's  vote  is  bad  on  precisely  the  same  ground,  his  name 
not  being  in  the  collectors  roll,  but  that  of  William  Mason, 
his  father— there  being  this  difierence,  however,  between  his 
case  and  Cox's,  that  this  was  not  altogether  an  accidental 
error,  if  it  were  one,  for  William  Mason  had  been  properly 
assessed  formerly  for  the  same  property,  and  his  name  was 
still  continued  on  the  roll,  intentionally,  no  doubt ;  though, 
perhaps,  such  a  change  has  taken  place  as  would  have  made 
it  proper  that  it  should  be  assessea  in  John  Mason's  name, 
Vno,  It  seems,  succeeded  him  in  the  occupation. 

Douglas'  vote  is  also  bad ;  he  owned  no  freehold,  but  rented 
a  brickyard  at  £32  10s.  a  year,  on  which  was  a  house,  for 
which,  however,  he  was  not  rated,  but  only  for  the  brickyard. 

Thomas  Atkinson's  vote  seems  tc^M  another  that  must  be 
rejected  on  the  ground  that  he  is  not  a  freeholder,  but  a  tenant ; 
but  is  not  rated  otherwise  than  as  a  freeholder. 

The  rejection  of  these  votes  ptaees  Mr.  Bostwick  in  a  ma- 
jority of  three,  so  that  it  is  unnecessaiy  to  go  further. 

The  judgment  is  that  the  office  of  Councillor  for  the  incor- 
porated vilia^  of  Yorkville  be  adjudged  to  the  defendant ; 
that  he  be  dismissed  and  discharged  Trom  the  illegal  usur- 
pation charged  upon  him :  and  that  he  recover  ag^iinst  the 
relator  his  costs. 

The  objections  to  Dawson's,  Keith's  and  Pearee's  votes  are 
less  clearly  made  out  than  the  objections  to  the  six  others, 
and  J  will  only  say  as  to  them,  that  if  the  relator  depended  on 
them,  I  think  it  would  be  found  difficult  to  support  them. 

McDoNAJJ)  V.   PR£NTIS8. 

(Ililanr  Term,  19  Vic.) 

(RtporUd  6y  C.  JZofrtiuM,  £ag.,  Barristtrmat-Lauf,.) 

Purehau  from  patmUi  before  fnfmt  iwuA-^Ltmg  yo<ie«i>oi»— JgjtoyjMl    JNf- 

»umpti<m  9f  gnmt. 

A.  being  the  nominee  of  the  Crown,  tnntferred  his  certificate  to  B.  in  17M, 
who  soon  nfrer,  by  writing  not  wtder  seat,  contracted  to  aell  to  C.  It  wai  not 
shown  whether  C.  had  made  the  naymenta  tpecifled  bv  bis  agreement,  but  be 
went  into  possession,  and  he  and  his  demandants  had  neld  uniiiterruptedly'for 
more  than  Mty  years.  The  defendant  clsimed  nnder  them.  In  18S7  a  {Meat 
first  issued  to  A.,  whose  heir  brought  ejectment 

It  was  left  to  the  jaiv  to  jm-esuroe  a  crant  made  by  A.  before  the  patent,  bat 
they  found  for  the  ptaintifl*,  and  the  Court  refused  to  set  aside  the  verdict. 

[14  Q.  B.  R.  79.] 

Ejectment,  for  the  west  half  of  lot  No.  12,  in  the  Gth  ooneet- 
cession  of  Lancaster. 


1856.] 
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At  the  trial  at  Cornwall,  before  Macaulay,  CJ.y  it  appeared 
that  a  patent  issued  for  this  lot  12,  on  the  28th  of  June,  1837,  to 
Donald  McDonald,  describing  him  as  formerly  of  North  Bn- 
tain,  but  now  of  the  township  of  Cornwall,  in  the  eastern  dis- 
trict of  Upper  Canada ;  and  the  plaintiff  proved  that  he  was 
the  eldest  son  and  heir  of  the  patentee,  who  died  in  the  town- 
ship oi  Roxlurgh,  five  or  six  years  before  the  trial. 

On  the  defence  there  was  produced  a  certificate  from  the 
Clerk  of  the  Peace  ^of  the  Eastem  District,  the  late  Mr.  Far- 
rand,  dated  1st  February,  1796,  statins  that  he  had  received 
into  his  office  on  that  day  from  Alexander  McLeod  a  land-board 
certificate  of  the  25th  of  June,  1794,  for  lot  18,  in  the  15th  con- 
cession of  Lancaster,  located  to  the  said  Alexander  McLeod; 
and  also  a  certificate,  dated  23rd  of  November,  1787,  of  Deputy 
Surveyor  General  Collins,  for  lot  No.  12,  in  the  5th  concession 
of  Lancaster,  200  acres,  located  to  Donald  McDonald,  with  a 
writing  at  the  foot  of  the  certificate,  dated  18th  of .  January, 
1796,  purporting  to  be  a  sale  and  transfer  of  the  last  mentioned 
lot,  by  tne  said  Donald  McDonald  to  the  said  Alexander 
McLeod,  for  the  consideration  of  £25  therein  acknowledged  to 
have  been  paid. 

Defendant  alsoproduced  an  instrument  in  writing,  not  sealed, 
bearing  date  22na  of  January,  1798,  puq;x)rting  to  be  a  sale  by 
Alexander  McLeod  to  Donsdd  McDonell  ol  Glenoir,  in  the 
county  of  Glengary,  and  township  of  Charlottenburg,  (not  the 
patentee)  of  lot  12,  in  the  5th  concession  of  Lancaster.  The 
vendee  by  this  writing  agreed  to  pay  for  the  lot  £50— viz.,  £10 
on  the  first  of  May  following,  and  £10  in  each  of  the  four  fol- 
lowing years,  on  a  day  named — at  least  that  was  evidently  the 
meanmg  of  the  instrument,  though  it  was  most  inaccurately 
expressed ;  and  it  was  stipulated  that  McLeod  should  receive 
for  himself  three-fourths  of  whatever  hay  might  be  collected 
on  the  aforesaid  premises  (not  said  for  what  term  of  time,)  and 
to  leave  the  said  premises  under  such  fences  as  might  be 
deemed  sufilcient.  On  this  agreement  was  endorsed  a  receipt 
for  £10. 

The  Donald  McDonell  mentioned  in  the  instrument  lived 
on  the  lot,  having  succeeded  Alexander  McLeod  in  the  posses*^ 
sion  of  it ;  and  it  appeared  from  the  evidence  that  this  Donald 
McDonell  died  upon  the  lot,  leaving  Hugh  McDonell,  his 
eldest  son  and  heir,  who  succeeded  him  in  the  possession,  and 
on  his  death,  his  son  and  heir,  Alexander  McDonell,  went 
into  possession.  He  seemed  to  have  removed  to  Lower  Can- 
ada, leaving  the  defendant,  who  was  his  father-in-law,  in 
possession  of  the  lot.  So  that  it  appeared  that  the  Donald 
McDonell  who  purchased  from  McLeod,  the  assignee  of  the 
original  nominee  of  the  crown,  and  his  family,  Imd  been  in 
possession  of  this  land  from  the  time  of  his  purchase  in  1798, 
or  soon  after. 

It  was  proved  by  a  witness^  Archibald  McDonell,  who  was 
also  a  son  of  Hugh  McDonell,  and  a  brother  of  the  Alexander 
McDonell  under  whom  the  defendant  appeared  to  hold,  that 
his  father,  Hu^h  McDonell,  the  son  and  heir  of  Donald 
McDonell,  vendee  of  McLeod,  (not  the  patentee)  went  to 
Donald  McDonell,  the  patentee,  who  sold  his  right  to 
McLeod,  before  the  patent  was  issued,  and  endeavoured  to 
obtain  a  deed  from  him,  but  it  seemed  he  failed ;  and  after- 
wards Archibald  McDonell,  the  witness,  who  had  obtained 
possession  of  the  east  half  of  the  lot  from  his  father,  Hugh 
McDonnell,  also  applied  to  the  same  Donald  McDonell  for  a 
confinnation  of  his  title,  but  did  not  receive  it,  as  the  latter 
refused  to  give  it  unless  he  was  paid  £60.  After  his  death, 
which  occurred  six  or  seven  years  ago,  the  same  Archibald 
McDonell  applied  to  his  heir,  the  present  plaintiff,  and  upon 
terms  made  with  him  succeeded  in  getting  a  conveyance  from 
him. 

The  defendant  in  the  present  action  endeavored  to  maintain 
his  possession  of  the  west  half  upon  the  evidence,  without  the 
aid  of  any  confirmation  of  title  from  the  patentee  or  his  heir. 

The  learned  Chief  Justice  of  the  Common  Pleas  (Mcuxtvlay 
C,J,)  before  whom  the  cause  was  tried,  stated  to  this  jury  that 


what  the  plaintiff  relied  upon  was  that  the  patent  having  issued 
to  the  original  nominee  of^the  Crown,  the  plaintifi's  father,  in 
1837,  about  eighteen  years  only  before  this  action  was  brought, 
and  it  not  being  shown  that  up  to  that  time  the  estate  was  not 
in  the  crown,  there  could  be  no  title  made  out  under  the  Statute 
of  Limitations  by  showing  twenty  years'  possession ;  but  that 
it  was  contended  that  in  support  of  so  lon^  a  possession  as  fifty 
years  a  grant  from  the  patentee  might  De  presumed  to  have 
been  made  before  the  patent— such  a  grant  as  would  operate 
against  himself  and  his  heir  by  estoppel ;  and  being  inclined 
to  countenance  the  defence  as  much  as  possible  in  a  case  in 
which  justice  seemed  to  be  so  clearly  on  the  side  of  the  de- 
fence, he  left  it  to  the  jury  to  find  upon  the  evidence  of  posses- 
sion and  the  other  facts  proved,  whether  the  patentee  did  make 
a  grant  to  McLeod,  or  the  other  Donald  McDonell,  McLeoKi's 
assignee,  and  the  father  of  Hu^h  McDonell.  He  left  it  to 
them  to  find  whether  the  plaintifPs  father  was  certainly  the 
locatee  of  the  lot,  and  the  person  intended  by  the  patent  to  be 
the  grantee.  This  charge  was  objected  to  by  the  plaintiff  'a 
counsel. 

The  jury  found  in  favor  of  the  plaintiff,  the  heir  of  the  grantee 
of  the  Crown. 

Brough  obtained  a  rule  ntst  for  a  new  trial,  the  verdict  being 
contrary  to  law  and  evidence  and  the  judge's  charge. 

McDonald,  Q.C.,  showed  cause,  citing  Connell  v.  Cheney, 
1U.C.R.307;  Doe  McGUl  v.  Shea,  2  U.C.R.  483 ;  Doe  Charles 
V.  Cotton,  8  U.C.R.  313. 

Robinson,  C.J.,  delivered  the  judgment  of  the  court : 

This  case  may  be  shortly  stated  thus : — Donald  McDonell 
« from  North  Britain,"  was  the  original  nominee  of  the  Crown, 
and  received  a  land-board  certificate  for  this  lot.  In  January, 
1796,  he  sold  the  lot  to  Alexander  McLeod,  as  the  certificate  of 
the  (31erk  of  the  Peace  shows — that  is,  he  transferred  his  cer- 
tificate to  him ;  and  in  January,  1798,  McLeod  sold  or  con- 
tracted to  sell  the  lot,  by  a  writing  not  under  seal,  to  Donald 
McDonell  of  Glenoir,  who  was  to  make  certain  annual  pay- 
ments. 

Whether  these  have  been  made  or  not  does  not  appear;  but 
the  vejidee  went  into  possession,  and  he  and  his  descendants, 
and  the  defendant  holdmg  under  them,  have  held  uninteirupted 
possession  ever  since ;  that  is,  for  more  than  fifty  years. 


Then  we  see  that  in  1837  a  patent  first  issued  from  the 
Crown  for  the  land,  granting  it  to  the  original  nominee,  Donald 
McDonell,  who  was  then  still  living ;  and  his  son  a^d  heir  has 
brought  this  action  against  the  defendant  in  possession  under 
ihe  title  derived  from  McLeod,  and  has  obtamed  a  verdict  in 
his  favour. 

So  it  is  the  heir  of  the  person  who  assigned  to  McLeod, 
(though  not  by  deed)  bringing  ejectment  against  the  person 
holding  under  the  heir  of  Mcleod's  assignee. 

If  the  assignment  to  McLeod  had  been  such  at  the  time  as 
could  convey  a  leeal  estate,  there  would  be  no  question  that 
the  plaintiff  woula  have  no  right  to  recover ;  but  when  McLeod 
took  the  writing,  such  as  it  was,  from  Donald  McDonald  the 
owner,  his  grantor  had  no  legal  estate  to  convey,  for  the  title 
was  then  in  the  Crown ;  and,  moreover,  if  he  had  held  the 
legal  title,  it  would  not  have  passed  by  that  writing  not  under 
seal. 

The  possession  of  fifty  years  held  by  defendant  and  those 
under  whom  he  claims,  or  any  possession  above  twenty  years, 
would  bar  the  plaintifiPs  title  if  the  patent  had  issued  more 
than  twenty  years  ago ;  but  there  can  De  no  bar,  and  the  legal 
title  under  the  patent  cannot  be  held  to  be  extinguished  unaer 
the  Statute  of  Limitations,  without  allowing  the  statute  to  run 
while  the  estate  was  yet  in  ihe  Crown.  This  we  have  always 
held  to  be  inadmissible. 

The  learned  Chief  Justice  struggled  to  support  the  defen- 
dant's long  possession,  as  it  was  natural  and  proper  that  he 
should  ]  and  ne  left  it  to  the  jury  to  presume  a  grant  made 
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by  the  patentee  before  his  own  legal  title  accraed^  and  euch  a 
erant  as  would  support  an  estoppel  working  in  interest  after 
the  completion  ot  the  patent.  But  the  jury  declined  to  find  such 
a  grant,  and  have  found  for  the  plaintiff,  which  we  apprehend 
is  according  to  the  legal  right,  however  hard  it  may  seem. 

We  see  nothing  to  tound  an  estoppel  upon — no  deed  made  at 
any  time ;  and  we  do  see  what  it  was  that  McLeod  did  hold — 
a  mere  writing  not  under  seal,  and  not  such  in  its  tei-ms  as 
would  support  an  estoppel.  The  only  question,  as  it  seems  to 
us,  is,  whether  a  grant  from  the  Crown  ought  to  have  been 
presumed  in  support  of  the  long  possession — ^that  is,  a  grant 
prior  to  the  one  which  we  see ;  we  cannot  say  that  we  think  it 
should,  and  we  still  continue  to  entertain  the  opinions  which 
were  expressed  on  that  point  in  the  case  in  this  court;  of  Doe 
dem.  Finn  v.  Fitzgerald  (1  U.  C.  R.  70.) 

If,  however,  it  could  have  been  presumed,  the  jury  did  not 
presume  it,  and  we  cannot  insist  on  their  doing  so.  It  is, 
oesides,  rather  a  strong  circumstance  that  the  brother  of  the 
defendant's  landlord — Uiat  is,  the  other  son  of  Hugh  MoDonell, 
— ^has  so  far  acquiesced  in  the  plaintiff's  title,  that  he  has  com- 

E remised  with  him,  and  paid  him  for  the  half  of  the  lot  which 
e  was  occupying. 

If  that  was  just  in  his  case,  there  is  nothing  to  show  that  the 
plaintiff's  title  to  the  other  psul  of  the  lots  did  not  stand  on  as 
good  a  ground.  It  may  be  that  McLeod  had  not  made  the 
payments  which  he  was  to  have  made  for  the  land  to  the  plain- 
tiff's  father ;  or  it  may  be  that  the  other  son  of  Hugh  McUonell 
submitted  to  pay  a  sum  of  money  merely  to  save  the  trouble 
and  expense  of  an  uncertam  law  suit.  However  that  mav  be, 
the  verdict  that  has  been  rendered  seems  to  us  in  accordance 
with  the  law  of  the  case,  and  certainly  cannot  be  ascribed  to 
and  misdirection,  for  the  learned  Chief  Justice  was  desirous  of 
givim;  to  the  defendant  the  full  benefit  of  all  that  could  be 
urged  in  his  favour. 

We  see  no  CTound  on  which  we  can  set  aside  the  verdict ;  for 
the  cases  citea  by  Mr.  Broughof  England  dem.  Sybum  v.  Slade 
(4  T.  R.  682),  and  Doe  dem.  Bowerman  v.  Sybum  (7  T.  R.  2), 
cannot  be  applied  under  the  circumstances  of  this  case.  There 
it  was  quite  clear  that  no  beneficial  interest  could  have  been 
remaining  in  the  party  after  a  certain  time ;  and  the  question 
was  whether  he  snoufd  be  presumed  to  have  made  a  convey- 
ance which  it  was  plainly  mcumbent  on  him  to  have  made 
many  years  before,  and  the  making  of  which  was  a  mere  mat- 
ter of  form.  Here  we  know  not  what  may  have  intervened : 
the  co^deration  money  may  never  have  been  paid  by  McLeod ; 
and  we  cannot,  as  a  court  of  law,  Bay  that  the  heir  of  the  pat- 
entee w^as  bound  to  confirm  a  disposition  attempted  to  be  made 
by  his  ancestor  by  a  writing  not  under  seal,  and  that  he  must 
therefore  be  presumed  to  have  done  so. 

Rule  discharged, 

McWhirteb  y.  Bongard. 

(IIilai7Term,19Vic.) 
{Raporui  69  C.  Robmmn  B»q.^  BarriiUr^at'Ltw,) 

DiviiioH  Court — PraMbitioiu 

Hdd,  (mfllrming Bongard  ▼.  MeWhirter,  13  U.C.R.  lU)  that  nnder  16  Vic,  cap. 
1T7,  Mc.  9,  a  suitor  in  the  Division  Court,  who  desires  to  remove  the  cause 
to  another  division,  must  apply  to  the  judge  who  ordinarily  would  have  cog- 
nizance of  the  cause,  and  not  to  the  judge  of  the  division  to  which  he  desires 
to  transfer  it ;  but, 

Hdd^  that  in  this  case  the  question  was  not  open  for  decision,  the  only  issue 
taken  being  as  to  which  of  the  two  divisions  was  most  convenient  to  try  in, 
and  upon  that  point  the  deciaion  of  the  judge  who  had  granted  the  order  was 

decisive.  ,  ,  ^  ^  ^  ^,  ^ 

(UQ.B.R.64.) 

The  plaintiff  in  this  case  had  a[)plied  for  a  writ  of  prohibition, 
I  but  the  point  involved  being  considered  by  the  court  to  be  one 
of  some  doubt,  the  writ  was  refused  and  he  was  ordered  to  de- 
clare in  prohibition,  which  he  now  did  accordingly. — See  Bon- 
gard v.  MeWhirter,  12  U.C.R.  143. 

The  declaration  alleged  a  writ  of  prohibition  to  John  Bongard 
to  cease  further  to  prosecute  his  suit  against  David  McWhuter 
in  the  8th  Division  Court  of  the  county  of  Prince  Edward. 


Plea — averring,  that  before  defendant  brought  said  suit—' 
viz. :  on  the  1st  of  March,  1854— he  resided  within  the  limits 
of  the  8th  Division  Court  of  the  county  of  Prince  £dward ;  and 
that  the  plaintiff  resided  within  the  9th  Division  Court  of  the 
united  counties  of  Frontenac,  Lennox  and  Adding&n*,  and  so' 
resided  when  the  judge's  order  was  obtained ;  that  said  8tlx  and 
9th  divisions  are  auljoming  divisions ;  that  it  was  more  conve- 
nient for  plaintiff,  defendant,  and  their  witnessess,  to  attend  at 
(he  8th  than  at  the  9th  Division  Court  \  that  defendant  obtained 
from  David  Lock  wood  Fairfield,  Esq.,  judge  of  the  County 
Court  of  Prince  Edward,  a  specisil  otder  to  try  the  suit  in  the 
8th  Division  Court. 

/2cWtca<ton— That  it  was  not  mote  conyenient  to  go  to  the' 
8th  Division. 

At  the  trial,  at  Picton,  at  the  Spring  Assizes  of  1855,  Afr; 
Justice  Bums  held  that  the  issue  was  improperly  taken  on  k 
matter  in  which  the  law  gave  the  judge  discretion,  and  entered 
a  verdict  for  the  defendant,  leservmg  « leave  to  the  plaintiff  Uf 
move  the  court  to  enter  a  verdict  and  judgment  for  the  plaintiff^ 
if  upon  the  facts  disclosed  upon  the  plea  and  upon  his  notes, 
the  court  should  be  of  opinion  that  the  plaintiff  was  entitled  to* 
judgment,  without  reference  to  the  immateriality  of  the  issue' 
raised :  in  fact,  to  decide  as  if  upon  demuAer. 

It  was  contended  on  the  part  of  the  plaintiff,  that  the  judge  of 
the  County  Court  of  the  county  of  Prmce  Edward  was  not  au** 
thorized  oy  law  to  grant  the  order,  which  should  have  beett 
granted  by  the  judge  of  the  County  Court  of  the  united  eountietf 
of  Frontenac,  Lennox  and  Addingtnn. 

Patterson  for  the  plaintiff.    Fitzgerald,  cent ra« 

Robinson,  C.  J.,  delivered  the  judgment  of  the  oouil 

Upon  the  c[uestion  which  gave  rise  to  this  proceeding,  we' 
retam  the  opmion  expressed  in  Bongard  v.  MeWhirter  (12  I/. 
C.  R.  143.)  We  think,  as  the  law  then  stood,  it  was  to  the  judce 
who  ordinarily  would  have  cognizance  of  the  cause,  thot  appli* 
cation  was  to  be  made  by  the  suitor  who  desired  to  remote  the 
cause  to  another  division,  and  not  to  the  judge  of  the  Divisioil 
'Court,  to  which  it  was  the  desire  of  the  suitor  to  have  the  cause 
transferred.  The  69th  rule  of  the  judges  of  the  Division  Courts 
promulgated  in  1854,  so  far  as  it  could  be  allowed  to  affect  this 
(question  upon  the  construction  of  the  statute,  is  only  prospec-> 
tive,  and  can  only  as  to  past  acts  be  material,  as  bein^  an 
indication  of  the  footing  on  which  the  judges  of  the  Divisiod 
Courts  thought  it  best  that  the  matter  should  rest. 

But  really  the  question  on  the  proper  construction  of  the  statute 
16  Vic.  is  not  open  to  us,  for  the  reason  which  struck  Mr.  Justice 
Bums  at  Nisi  Prius,  when  the  issue  upon  this  record  was 
brought  before  him  to  be  tried.  No  point  was  raised  in  this 
prohibition  suit  upon  the  legality  of  the  proceedings  for  effecting 
the  removal  of  the  cause  from  the  8th  to  the  9th  division,  hm 
merely  upon  the  question  of  fact,  which  of  the  two  divisions 
tcos  the  one  most  convenient  for  the  cause  to  be  tried  in.  We 
agree  with  the  learned  judge  that  the  decision  of  the  judge  who 
made  the  order  settled  that  point,  if  he  was  the  proper  person 
to  apply  to,  which  is  not  made  a  question  upon  this  record. 
The  jury  were  asked  to  determine  the  question  of  convenience^ 
affer  an  order  had  been  made  by  the  judge  of  the  Divisiga 
Court,  determining  that  the  8ch  division  was  the  most  conve^ 
nient  court 

It  is  not  denied  in  the  record  that  the  judge  who  made  the 
order  was  the  proper  person  to  apply  to,  and  that  point  not 
being  deniedi  men  his  discretion  could  not  be  overruled  by  a 
jury. 

We  think,  therefore,  the  rule  for  setting  aside  the  verdict  for 
the  defendant  should  be  discharged,  for  we  cannot  deal  with 
the  case,  even  bf  consent,  without  regard  to  the  nature  of  ibe 
only  issued  raised,  and  the  verdict  upon  that  issue  cannot  be 
held  by  us  to  be  cootiaiy  to  evidence. 

Rule  discharged. 
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Daniel  B,  R£aum£  v.  Daniel  Gurcmard. 

Sherijp»  deed — Frevwui  conveyance — Consideration, 

(Practice  Court.) 

Ejectment  for  lot  No.  146  in  the  front  or  first  concession  of 
the  township  of  Sandwich.     Writ  issued  4th  Sept.,  1854. 

This  case  was  tried  at  Sandwich  in  April  last,  before  Hagariy, 
J.  It  was  admitted  that  the  Crown  f^ranted  the  premises  }n 
anestion  to  John  Askin,  by  letters  patent  dated  21st  Feb.,  1806 ; 
tnat  on  the  27th  Dec,  1806,  John  Askin  conveyed  the  same 
premises  in  fee  to  Robert  McDougall — Repfistered  8th  Sept., 
1818  ;  that  on  the  4th  July,  1827,  John  Robert  McDougall  con- 
veyed the  same  premises  in  fee  to  James  McDougall — Regis- 
tered 18th  July,  1827.  A  deed  was  put  in  (execution  thereof 
admitted)  datccl  14th  April,  18-13,  from  James  McDougall  to 
the  plaintiff,  of  the  premises.  Consideration  £62  10s.  Hob.  in 
fee—Registered  17th  April,  1843. 

The  plaintiff  further  proved  that  McDougal  had  a  tenant  in 
jpossessiori  at  the  date  of  this  deoA,  Sometime  afterwards  the 
lot  was  sold  al  Sheriff's  sale,  w^hen  the  defendant  bought  it, 
and  McDougall 's  tenant  gave  up  the  possession  to  defendant. 

On  the  defence  \ias  put  in  ari  exemplification  of  a  jud^fment 
recovered  in  the  Queen's  Bench  by  Louis  Joseph  Fluolt  figainst 
James  McDougall  on  c6:rnovit  in  assumpsit  for  £42  lis.  4d. 
entered  the  17lh  Dec,  1842.  Ari  alias  ^.  fu,  aijainst  gooJs 
issued  in  February,  1843,  returned  fnci  as  to  X2'J  nnlla  bona^ 
as  to  residu?.  This  debt  was  afterwards  paid  off.  It  was 
proved  that  on  the  12th  February,  1841,  an  attachment  is.sued 
hgainst  James  McDougall  at  the  suit  of  the  def<nidant,  treating 
McDougall  as  an  absconding  debtor ;  and  on  the  25th  Sept., 
J816,  by  Indentute  of  that  date,  Georjje  Wade  Footte,  then 
Sherifl  of  the  Western  District,  conveyed  to  the  defendant,  in 
consideration  of  X271  18s.,  the  premises  in  question,  and  the 
estate  right,  title  and  interest  which  James  McDougall  had 
in  these  premises  on  the  4th  of  August,  1845,  or  at  any  time 
^fter  that  day — Ilab.  in  fee.  This  deed  recited  that  an  execu- 
tion issued  out  of  the  Queen's  Bedch,  tested  the  28th  of  July, 
1845,  against  the  lands  of  James  McDougall,  an  absconding  or 
concealed  debtor,  to  make  £240  debt  and  £20  2s.  4d.  costs, 
which  the  defendant  in  this  case  had  recently  recovered  against 
l^TcDougall.  No  judgment  or  writ  on  which  this  deed  was 
founded  were  produced.  It  appeared  that  McDougall  left  this 
Province  about  the  date  of  the  deed  from  himself  to  the  plain- 
tiff. He  was  embarrassed,  though  he  had  other  property 
besides  these  premises,  and  his  estate  afterwards  turned  out 
well. 

•  Before  that  time  he  had  arrested  the  defendarlt  on  sdhie 
alleged  claim  against  him — the  defendant  was  committed  to 
gaol,  and  was  discharged  from  custody  for  non-paymerft  of  the 
weekly  allowance.  Ho  had  previously  lived  with  Mr.  Mc- 
Dougall as  his  clerk. 

The  plaintiff  Was  also  called  ks  a  witness  for  the  defence. 
He  stated  that  the  consideration  for  McDougal !'«  conveyance 
to  hira  was  $250,  of  which  ho  paid  $50  prior  to — not  at  the 
execution  of  tho  deed.  That  he  gave  no  notes  or  security  to 
McDoufjall,  who  was  his  father-in-law,  for  the  balance.  That 
he  (plahitifl)  has  liveu  in  Michigan  25  or  26  years.  That 
McDougall  came  to  his  place  soon  after  executing  the  deed, 
and  lived  with  him  two  years.  He  could  not  remember  any 
particulars  of  the  payment  of  the  $50 ;  in  what  sums  paid  or 
the  dates.  It  was  McDougall  proposed  to  him  to  buy  the  land. 
He  swore  that  he  had  no  idea  the  deed  was  to  defraud  credi- 
tors— that  he  took  it  in  good  faith.  According  to  some  of  the 
witnesses,  the  land  in  1843  was  worth  about  10s.  per  acre. 

No  other  debts  were  proved  against  McDougall  except  those 
at  Fluett  and  of  the  defendant. 

The  learned  Judge  directed  that  the  question  was  whether 
the  deed  to  plaintin  from  McDougall  was  a  voluntary  convey- 
ance bad  against  creditors.  That  at  its  date  the  only  debt  was 
that  due  Fluett,  which  was  afterwards  paid.  Ho  directed  the 
jury  to  detannine  whether  it  was  Toluntary  or  for  a  valuable 
S6 


consideration.  That  as  to  mere  inadequacy  of  consideration  it 
must  be  so  ^ss  as  to  startle.  That  McDougall  sliould  be 
shown  to  be  indebted  to  tho  extent  of  insolvency. 

The  jury  said  the  sale  by  McDougall  to  plaintiff  was  bond 
Jide  and  for  value,  and  found  for  plaintiff. 

A.  Prince^  in  Easter  term,  obtained  a  rule  Nisi  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  law  and  evi- 
dence— citing  Graham  v.  Fueber,  14  C.  B.,  134,  410. 

Cooper  showed  cause.  He  urged  that  the  evidence  warranted 
tlie  finding,  and  that  no  misdirection  was  complained  of.  He 
cited  Jenkyn  v.  Vaughan,  2  Jur.  U.  S.  109. 

Draper,  C.J.C.P. — It  appears  to  me  there  was  sufficient 
evidence  to  go  to  the  Jury,  lor  the  purpose  of  establishing  that 
the  di^ed  in  question  was  for  valuable  consideration.  It  was 
open  to  observation  and  to  doubt,  but  it  was  a  matter  for  them 
to  decide,  and  in  deciding  in  plaintiff's  favour  I  do  not  think 
they  have  done  so  without  or  even  against  evidence.  The 
only  creditor  existing  at  the  date  of  that  conveyance,  whose 
debt  is  proved  satisfactorily,  was  Fluett.  This  debt,  after  de- 
duction of  the  amount  made  on  the  alias  ^.  fa.  against  goods, 
was  under  X30,  and  was  subsequently  satisiied. 

Now,  looking  at  the  small  amount  of  this  debt,  and  at  the 
fact  that  James  McDougall  had  other  property  besides  the  pre- 
mises in  question,  and  that  his  (McDousrall's)  estate  afterwards 
turned  out  well,  I  cannot  say  the  effect  of  the  deed  to  the 
plaintiff  was  to  delay  him,  and  if  not  it  is  difficult  to  say  on  the 
evidence  that  this  deed  could  have  been  (being  for  valuable 
consideration)  made  for  the  fraudulent  purpose  of  delaying  or 
defeating  the  defendant.  And  indeed  as  regards  the  defendant, 
he  is  hardly  in  a  position  to  railse  that  question,  for  he  does  not 
prove  his  debt,  though  he  must  have  recovered  a  judgment  on 
\vhich  the  Sheriff's  deed  is  founded. 

The  defence  seems  lo  have  rested  on  showing  the  deed  to 
j)laintiff  to  have  been  voluntary,  and  as  such,  fraudulent.  This 
question  having  been  submitted  to  tho  jur}' they  have  answered 
it  in  the  negative,  and  there  ii  no  sufficient  reason  to  disturb  it. 

Rule  discharged. 


Dewson  v.  St.  Clair. 


(Hilary  Term,  19  Vic.) 
{H'porlfd  hjfC,  Robinson^  Esq.,  Barrister-at~Law.) 

Kj^rtment — Amendment — Demand  oj  possession. 

The  rpcr.rd  In  ejectment  may  he  amended  at  the  trial  by  adding  the  j^lea. 

Defendant  held  under  a  IeR.«%  for  a  term  «!  five  y^tir*,  containingr  a  rovchant  bv 
the  le«>>'or  to  frrniit  hira  a  rone-vval  for  fire  years  al  a  rent  uaint-d,  if  he  shauld 
requr-sl  iL  Tne  first  term  having  expired,  and  no  request  made  for  a  renewal. 

Hffd,  that  the  lessor  might  maintain  ejectment  wiihoat  any  demand  of  pos- 
session. 

[14Q.B.R.  97.] 

Ejectment,  for  45  3-10  perches,  part  of  the  north  half  of  No. 
1,  in  the  6th  concession  of  West  Gwillimbury  (particularly  de- 
scribed by  iTietes  and  bounds.)  This  writ  issued  on  tho  18th 
of  Aup^ust,  1855,  with  a  notice  of  claim  for  substantial  damages. 
The  defendant  appeared  by  attorney,  for  the  whole  property 
claimed.  In  makin*?  up  the  record,  however,  no  plea  was 
entered,  and  after  the  jury  was  sworn  the  record  was  amended 
by  adding  the  plea  prescribed  by  14  &  15  Vic.  cap.  114,  sec.  6, 
by  order  of  Guynne,  Q.C,  before  whom  the  cause  was  tried,  at 
Barrie,  in  September  last.  The  plaintiff  claimed  as  devisee 
under  the  will  of  Jeremiah  William  Dewson,  whereby  he  gave, 
devised  and  bequeathed  to  her,  "  during  her  lifetime,  in  trust 
for  the  maintenance  of  herself  and  the  younger  children,"  the 
house  and  premises  in  question ;  and  besides  proving  this  will, 
the  plaintin  put  in  and  proved  a  lease,  dated  tne  23ra  of  April, 
1850,  made  between  Jeremiah  Wm.  Dewson,  of  the  one  part, 
and  the  defendant  of  the  other  part,  whereby  J.  W.  Dewson 
demised  the  premises  in  question  to  the  defendant,  for  five 
years  from  the  1st  of  May,  1850,  at  £20.  per  annum,  payal  la 
half  yearly,  with  a  covenant  (among  others)  on  the  part  of  the 
lessor,  his  heirs,  &c.,  that  if  the  lessee  ^defendant)  at  the  expi"* 
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ration  of  the  teim  thereby  granted,  should  have  paid  the  rent 
reserved,  and  have  performed  the  covenants  on  his  pert  to  be 
performed,  and  if  it  should  be  the  request  of  the  lessee,  then 
the  lessor  covenanted  with  the  lessee  to  grant  unto  him  a 
renewal  of  the  said  lease  for  other  five  years,  to  commence 
from  the  termination  of  the  term  thereby  demised,  at  the  rent 
of  £27  10s.  per  annum.  The  plaintifi's  counsel  claimed  a 
verdict,  on  the  g[n>und  that  the  first  term  of  five  years  having 
elapsed,  the  plamtiff  had  a  right  to  recover  the  possession,  the 
defendant's  remedy  being  in  equity  for  specific  performance, 
or  for  an  injunction  to  restrain  an  action  at  law.  The  defendant's 
counsel  moved  for  a  nonsuit  on  the  evidence,  and  Mr.  Gwynne, 
being  of  opinion  that  at  all  events  a  demand  of  possession  was 
necessary,  nonsuited  the  plaintiff,  with  leave  reserved  to  set 
it  aside  auid  enter  a  verdict  for  plaintiff,  with  nominal  damages, 
if  the  coait  should  be  of  opinion  that  the  action  was  sustainable 
on  the  evidence.  The  defendant  offered  no  evidence  of  a 
xequest  for  a  new  lease. 

In  Michaelmas  term,  CoBens  moved  to  enter  a  verdict  for  the 
plaintiff,  pursuant  to  leave  reserved.  He  cited  Adams  on 
Ejectment,  141-2,  129 ;  Doe  dem.  Knight  v.  Quigley,  2  Camp. 
505;  Doe  Richardson  v.  Dafoe,  4  U.C.R.  484;  Doe  Hollings- 
worth  V.  Stennett,  2  £sp.  717 ;  Doe  JRoby  v.  Maisey,  8  B.  & 
C.  767 ;  Thompson  v.  Guyon,  5  Sim.  65 :  Doe  Maitland  v. 
Dillabough,  5  ILC.R.  214. 

Demjpey  and  Bleviru  showed  cause,  citing  Piatt  on  Leases, 
1. 707,733 ;  Statham  v.  Liverpool  Dock  Co'y,  3  Y.  &  J.  567. 

Draper,  J.,  delivered  the  judgment  of  the  court. 

Looking  at  the  words  of  the  6th  section  of  14  &  15  Vic.  cap. 
1 14,  it  is  p»lain  that  on  the  entry  of  appeamnce  the  cause  is  at 
once  considered  at  issue,  and  the  record  for  trial  is  the  first 
place  in  which  the  formal  plea  given  by  statute  appears.  We 
think,  therefore,  no  objection  can  be  now  properly  urged  to  the 
adding  the  plea  at  the  trial.  It  was  amendmg  a  mere  matter 
of  form,  causing  no  possible  prejudice  to  the  defendant. 

The  whole  question  as  to  whether  the  plaintifi's  rule  should 
be  made  absolute,  turns  on  the  necessity  for  a  demand  of  pos- 
session. 

The  second  term  of  five  years  was  not  actually  created.  No 
new  lease  was  requested  or  made.  It  all  rested  in  covenant, 
to  lease  on  the  defendant's  request.  Is  that  a  defence  in  eject- 
meat,  brought  after  the  first  term  has  expired  f  We  think  not, 
for  it  is  only  an  equitable  interest  or  right,  but  the  legal  estate 
is  in  the  lessor,  if  the  tenant  had  proved  a  request  it  might 
probably  have  made  this  difference,  mat  his  possession  would 
DO  referable  to  the  agreement,  and  he  could  not  be  ejected 
without  a  demand  of  possession.  But  here,  for  all  that  appears, 
he  has  made  no  request,  and  the  option  is  his  whether  ne  will 
take  a  new  lease  or  no.  It  seems  to  us,  therefore,  that  he  is  in 
the  position  of  a  tenant  whose  term  has  expired,  and  who  is 
not  entitled  to  a  denned  of  possession. 

Rule  absolute. 


KCTCRUH  v.  MlOHTON  XT  AL. 

(HUary  Term,  19  Vie.) 

(Jli^erfMl  AgrC.  JbatMon,  S99^  Staruur~at-law.) 


The  nghf  ro  land  it  not  barred  by  forty  years  want  of  poBscaraon,  nnloM  some 
other  peraon  baa  alao  been  in  po«M«nou  for  that  time. 

In  this  case,  vrhere  the  plaintiff  had  been  out  of  possession  more  than  forty 
years,  and  had  asserteo  no  right,  but  declared  that  he  owned  no  land  in  the 
township,  and  the  deed  under  which  he  clnimed  had  a  suspicious  appeacance, 
the  jury  having  found  in  his  favor,  a  new  uial  was  granted. 

(UQ.B.IL9a) 

fjeotment  &»  lot  24,  in  the  third  4Nmce88ioa  of  Pickering. 
The  writ  issued  on  tiie  4th  of  February,  1864.  The  defendant, 
Mighton,  appeared  W  one  attorney  and  defended  for  the  whole 
of  the  premises.  The  other  two  defendants  appeared  by 
mother  attorney,  and  also  defended  for  the  whole  of  the  pre- 
niises. 


The  ease  was  tried  at  Whitby,  in  November  last,  before 
Draper,  J.  The  plaintiff  produced  an  exemplification  of  a 
patent  from  the  crown,  dated  8th  of  July,  179^,  mnting  the* 
lot  in  question  to  **  John  Caldwell,  U.  £."  in  fee.  2nd,  A  deed,* 
bearing  date  the  Ist  of  December,  1796,  made  between  John 
Caldwell,  of  the  township  of  Emesfown,  Midland  District^ 
wheel-maker,  and  himself,  whereby  the  said  John  Caldwell,  in 
consideration  of  £10,  barguned,  sold,  remised,  released,  alien- 
ed, and  confirmed  to  him  (plaintiff,)  tbe  lot  in  question,  AoAeii^ 
Hum  m  fee,  with  a  covenant  of  warranty.  To  sustain  this  deed, 
and  to  establish  the  identity  of  the  Jolm  Caldwell  by  whom  if 
purported  to  be  made,  the  pHaintifi  gave  proof  of  the  hand-writ* 
ms  of  the  subscribing  witnesses,  and  that  they  Uved  near  Joha 
Cudwell,  who  lived  and  died  in  Eroestown :  thatJie  was  mar- 
ried to  Juiianna,  daughter  of  one  Jacob  Miller ;  and  a  copy  of  « 
petition  of  John  Caldwell,  a  loyalist,  was  pat  in,  in  which  he, 
m  November,  1797,  petitioned  for  ^  grant  to  his  wife  Juiianna, 
and  to  his  child  Jacob,  bom  before  17o9,  and  stated  that  he  had 
drawn  but  one  hundred  acres,  and  prayed  for  his  additional  land 
as  a  settler,  to  which  petition  was  appended  an  affidavit  of 
Jacob  Miller,  father  to  the  petitioner's  wife,  and  upon  which 
petition  an  order  in  council  was  made,  granting  to  himself  two 
Hundred  acres  to  close  all  claims,  and  for  his  wife  four  hundred 
acres,  as  the  daughter  of  a  subaltern.  ^  A  son  of  this  Caldwell 
proved  that  they  were  aware,  in  the  family,  that  his  father  had 
drawn  a  lot  in  dickering,  but  they  never  looked  after  it,  aa 
they  expected  it  was  sold  to  the  plaintiff.  For  Ike  defendant, 
it  was  contended  that  the  plaintifi^s  title  commenced,  and  his 
right  accrued,  more  than  forty  years  before  this  action  waa 
instituted,  and  that  consequently  nis  rieht  and  title  were  extin-* 
gubhed.  Witnesses  were  also  called  to  prove  that  in  1810, 
the  plaintiff  hoving  sold  another  lot  in  Pickering,  near  the  lot 
in  question,  had  repeatedly  asserted  that  he  owned  no  land  in 
Canada  except  the  lot  he  nad  then  sold  and  two  hundred  acres 
in  the  township  of  Haldimand ;  and  also,  that  parties  had  com- 
menced about  1832  or  1833,  to  clear  on  this  lot  an  acre  or  so : 
that  since  1836  and  1837  the  lot  had  been  a  good  deal  cleared 
off  The  objection  as  to  the  forty  years'  possession  was  over- 
ruled profomi&y  leave  being  reserved  to  move  to  enter  a  non- 
suit if  it  should  be  found  entitled  to  prevail.  The  jury  were 
strongly  urged  to  reject  the  deed  on  which  the  plaintiff  relied, 
because  on  the  face  of  it,  as  was  contended,  it  bore  marks  of 
fabrication  and  fraud.  They  however  gave  a  verdict  for  the 
plaintiff. 

In  Micaelmas  term,  Bdl  obtained  a  rale  Nin  for  a  new  trial 
because  the  verdict  was  contrary  to  law  and  evidence:  or  for 
a  nonsuit  on  the  point  reserved.  He  cited  Doe  Corbya  v. 
Biamston,  3  A.  &  £.  63:  Scott  v.  Nixon,  3  Dru.  &  Wair,  389; 
Smith  V.  Lloyd,  9  Ex.  662. 

Vafdtoughneiy  Q.C.,  showed  eanae,  citing  Doe  Maekm  r. 
Tumbull,  5  U.C.R.  129 ;  Keyse  v.  Pbweil,  2  £.  &  B.  132 ;  Can- 
non V.  fiemmgton,  12  C.B.  1 ;  Bemington  v.  Cannoiiy  lb.  18. 

DRAPxa,  J.|  delivered  the  judgment  of  ibe  oouit. 

The  case  of  Smith  v.  Lloyd  (9  Ex.  562)  settles  oooclonvely 
that  the  statute  in  England  similar  to  ours  of  4  Wm.  lY.,  cap. 
1,  does  not  apply  to  cases  of  want  of  actual  possession  by  the 
plaintiff,  but  to  cases  where  he  has  been  out  and  another  in 
possession  for  the  jirescribed  time :  that  there  must  be  both 
absence  of  possession  by  the  person  who  has  the  right,  and 
actual  possession  by  another,  whether  adverse  or  not,  to  be 

Frotected,  to  bring  the  case  within  the  statute.  I  most  admit 
had  a  contrary  impression  as  to  a  diaoontuauanoe,  tot  the 
judgiqent  of  the  court  gives  no  countenance  to  any  such  dis- 
tinction. So  far  as  the  point  reserved  therefore  is  oonoemed, 
the  plaintiff  is  entitled  to  jndament,  for  all  that  wris  in  q[ueslxm 
was  the  effect  of  the  plaintiff  not  having  taken  actual  poeeecK 
aion  for  more  than  foity  yean  afler  his  titla. 

The  question  as  to  ^  authenticity  of  the  plaintifi's  title  aa 
to  all  matters  of  fact  was  submitted  to  the  jury,  and  no  ether 
objection  was  raised  to  it.  Tlie  appearance  of  the  deed  was 
commented  on  as  leading  to  the  conclusion  that  it  was  a  fabri* 
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catioiiy  wid  nol  m  aBiioine  uutmrnenty  and  the  same  line  of 
aigmnent  haa  been  followed  in  suppoiting  this  role.  The  deed 
oBfteinly  has  a  TCHrv  suflmcioii8.«ppeaiancey  and  the  non-aseer- 
tkm  of  the  plaintitf'i  rights  if  it  wete  Talid,  for  eo  long  a  course 
of  yean,  and  his  own  declarations  as  to  not  owning  property, 
make  it,  we  tiiink,  a  very  proper  ease  for  a  new  trial.  The 
point  whether  the  piaantiff  oy  this  deed,  assuming  it  to  be 
senuine,  entitles  himself  to  recover  as  aeainst  the  present  de- 
fendants, was  not  urged  either  at  the  trial  or  since. 

Rule  absolute. 
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SUMMARY  PROCEEDINGS  TO  EXECUTIOlff  IN  DE- 
FAULT OF  APPEARANCE.— C.  L.  P.  ACT. 

By  the  41st  section  of  the  Act,  in  demands  for 
debts  and  liquidated  sums,  the  plaintiff  is  at  liberty 
to  endorse  on  the  writ  of  Summons  and  copy  the 
partieulars  of  his  claim  in  the  form  contained  in 
the  Schedule.  The  effiset  of  this  endorsement  in 
^^  special  form^  is  greatly  to  accelerate  the  judg- 
ment, if  the  defendant  does  not  enter  a  defence ; 
for  by  the  60th  see.,  in  case  of  the  non-appearance 
of  the  defendant  to  a  summons  so  endorsed,  the 
plaintiff,  in  filing  an  affidavit  of  personal  service, 
or  rale,  or  order  for  leave  to  proceed,  may,  at  the 
expiration  of  eight  days  from  the  last  day  for  appear- 
ance, sign  judgment  for  any  sum  not  exceeding 
the  sum  endorsed  on  the  writ,  and  sue  out  his  exe- 
cution. But  there  is  a  provision  enabling  the  Court 
16  let  in  a  defendant  to  defend  upon  an  application 


supported  by  satisiactoiy  affidavits,  accounting  for 
the  nou'-appearance,  and  disclosing  a  defence  upon 
the  merits. 

As  both  these  sections  are  taken  from  the  Eng- 
lish Common  Law  Procedure  Act  of  1862 — ^the 
former  from  the  25th,  and  the  latter  from  the  27th 
section — ^the  English  pratice  will  guide  us  in  this 
countiy  till  our  own  Courts  have  established  one. 
As  these  are  very  important  sections,  and  likely  to 
be  brought  early  into  play,  we  have  considered  that 
some  extracts  from  a  work  by  Kerr,  (notes  on  the 
English  Act)  would  be  acceptable,  at  all  events  to 
the  great  body  of  country  practitioners ;  we  there- 
fore subjoin  them  nearly  as  contained  in  the  work 
referred  to,  observing  that  it  is  only  when  the  de- 
fendant resides  taithin  the  jurisdiction  that  final 
judgment  on  default  is  obtained : — 

The  final  judgment  imder  this  (sec.  60,  our  Act) 
section  is  only  to  be  obtained  in  cases  where  the 
writ  of  summons  is  specially  endorsed  (under  sec. 
41^Mir  Act) 

The  writ  must  have  been  served  personally,  or 
leave  obtained  to  proceed,  as  if  personal  service 
had  been  effected  under  sec.  7,  (sec.  84,  our  Act) ; 
in  the  former  case  the  affidavit  of  personal  service, 
in  the  latter  the  Judge's  order  must  be  filed  in  sign- 
ing judgment 

The  defendant  may  be  let  in  to  defend  after  judg- 
ment signed,  upon  an  affidavit  of  merits,  {Listed  v, 
Lee,  1  Salk.  402),  but  the  defendant  must  be  an  the 
merits.  Pleas  of  the  Statute  of  Limitations  (Mad- 
dock  iL  Holmes,  1 B.  &  P.  288)  of  bankruptcy  {Evans 
V.  Gill,  1 B.  &  P-.  62)  or  infancy  {DeUfield  v.  Fcarmef 
6  Saunt.  856)  (Marsh  391)  are  defences  on  the 
merits  within  this  rule.  A  plea  to  an  Attorney's 
action  that  no  bill  was  delivered,  was  in  Beck  v. 
Mordaunt,  (4  Dowl.  112)  held  not  to  be  a  plea  to 
the  merits,  but  in  Wilkinson  v.  Page,  1  D.  &  S.  918. 
Tindal,  C.J.,  expressed  an  opinion  to  a  different 
effect. 

The  defendant  must  also  account  in  some  way 
for  not  having  entered  an  appearance. 

The  defendant  must  generally  pay  the  costs  of 
the  application  {Listed  v.  Lee,  sup.)  and  he  must 
plead  issuably  on  the  same  day :  sometimes  he 
may  be  ordered  to  bring  money  into  Court :  (see 
Wade  V.  Simeon,  M.  &  W.  637.) 
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Th^  ai^davil  must  state  iji  ^xpi^as  tenns  that 
iixj^ie  i»  'Va  gpod  defence  to  the  action  on  the 
merits,"  (^ne  v.  Isaacs^  Dowl.  652.)  It  may  be 
made  not  only  by  the  defendant,  if  he  is  advised 
and  believes,  but  by  the  Attorney  or  his  Clerk,  if  he 
is  informed  or  instructed  and  believes,  or  by  an  agent, 
if  he  state  that  from  his  instructions  he  believes, 
{Rowboitom  v.  JDupree^  5  Dowl.  5ol^--r-SchoJfield  v. 
Huggins^  3  Dowl.  42!^.)  The  affidavit  must  state 
the  defjpnce  to  be  merits  to  tlie  action^  [Brotvley  v. 
Gerish^  1  D.  &  L.  768.)  See  also  what  the  affidavit 
should  state,  {Tate  v.  Bodfeld,  3  Dowl.  218 ;  Bower 
V,  Kemp^  1  Dowl.  282 ;  Page  v.  Smithy  7  Dowl,  412 ; 
Crosby  v.  JuneSy  5  Dowl.  566.) 

In  addition  t.o  the  above  the  following  modem 
cases  may  be  mentioned  :— 

An  application  to  set  aside  the  order  for  leave  to 
proceed  under  the  17th  section  (English  Act)  may 
be  made  on  affidavits  contradicting  those  upon 
which  the  order  was  obtained,  without  disclosing 
a  defence  on  the  merits,  but  if  the  order  stan(ta|it 
would  seem  that  judgment  signed  in  pursuance  of 
it  cannot  be  set  a^ide  without  such  affidavits  as 
jirc  mentioned  in  sec.  27,  {Hall  r.  Scot^un^  9  Exc. 
2j?8.)  The  English  Rule  of  Court  excluding  Sun- 
day froip  the  pomputa.tion  of  legal  time,  when  it  is 
the  last  day  for  doing  an  act,  does  not  apply  to  sec. 
27,  and  therefore  if  Sunday  is  the  last  day  of  the 
eight  days  after  which  execution  may  issue,  such 
execution  may  issue  on  the  Monday  following, 
{Rowbury  v.  Morgan^  9  Exc.  730.) 


ATTACHMENTS— EFFECT  OF,   WITH   RESPECT   TO 
SUJTS  PREVIOUSLY  COMMENCED. 


By  the  55th  sec.  of  the  Common  Law  Procedure 
Act,  any  person  w^ho  shall  have  commenced  "a  suit 
"  in  any  Court  of  Record  in  Upper  Canada,  the  pro, 
*'  cess  wherein  shall  have  been  5er^xd  or  executed 
"  before  the  suing  out  a  writ  of  attachment  against 
"  the  same  defendant  as  an  absconding  debtor, 
"  shall,  notwithstanding  the  suing  out  of  the  Avrit 
*'  of  attachment,  be  entitled  to  proceed  to  judgment 
"  and  execution  in  the  usual  manner,^'  and  if  he 
obtain  an  execution  before  the  plaintiff  in  the  at- 
tachment, he  will  be  entitled  to  the  advantage  of 
his  priority  of  execution  subject  to  the  costs  of  the 
attachment,  if  the  Judge  shall  so  order. 


wm 


It  will  be  observed  that  the  prior  suit  must  have 
been  commenced  in  Courts  of  Record,  Now  it  is 
expressly  declared  by  the  D.  C.  Act,  that  the  Divi- 
sion Courts  shall  not  be  a  Court  of  Record,  ^n4 
therefore  t)ie  person  commencing  a  prior  suit,  ^ 
suit  in  a  Division  Cqurt  against  the  defendant,  will 
not  be  entitled  to  the  advantage  of  his  priorty  of 
execution.  This  probably  was  not  foreseen  by  the 
Legislature,  for  it  never  pould  have  l^een  contem- 
plated to  place  the  small  debt  suitor  in  a  worse 
position  than  tlie  suitor  for  a  large  ^moupt.  The 
man  who  sues  for  £26  is  an  eminently  more  favor- 
able position  than  the  man  who  sues  for  £25.  We 
are  more  strongly  convinced  that  this  could  not 
have  been  so  designed  by  the  Legislature  in  look- 
ing at  the  57th  section,  wliich  places  attaching 
creditors  in  the  Superior  Courts  and  in  the  Division 
Court  on  nearly  the  same  footing  in  respect  to  dis- 
tribution. 

One  result  of  this  enactment  whenever  the  debt 
approaches  £25  will  probably  be  this — that  persons 
naturally  desirous  to  make  the  best  of  a  demand 
against  a  debtor  whose  means  are  trifling  and  whp 
is  expected  to  abscond,  will  sue  in  the  County 
Court  to  obtain  the  advantage  of  priority  of  execu- 
tion, even  if  deprived  of  costs,  rather  than  by  suing 
in  the  Inferior  Courts  having  cognizance,  to  risk 
losing  the  whole  demand.  It  may  also  lead  to 
fraud  in  this  way — that  the  party  intending  to 
abscond,  and  desiring  to  prefer  a  particular  creditor 
to  whom  he  is  indebted  to  the  amount  of,  say  fifteen 
or  twenty  pounds,  will  put  him  in  a  position  to 
make  out  a  case  to  an  amount  exceeding  £25,  and 
thus  defraud  other  creditors.  Where,  under  the 
circumstances  first  mentioned,  a  party  is  indebted 
to  several  for  small  sums  in  the  shape  of  negotiable 
instruments,  it  will  not  be  thought  by  the  parties, 
unfair  to  transfer  all  to  one  of  the  creditors,  so  as 
to  raise  the  claim  beyond  £25  to  enable  a  suit  to 
be  brought  in  a  Court  of  Record. 

The  clause  certainly  provides  for  setting  aside  or 
staying  proceedings  on  a  judgment  obtained  by 
fraud  or  collusion,  but  transactions  of  this  kind  arq 
generally  so  secretly  mannged  that  it  is  very  diffi- 
cult to  make  out  a  case  that  would  justify  the 
interference  of  the  Court.  The  provision  giving 
the  suitor  in  the  Court  of  Record  an  advantage, 
thus  not  only  operates  unjustly,  but  holds  out  temp; 
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tation  to  fraud  and  collusion  in  the  way  indicated. 

But  what  is  to  become  of  the  honest  creditor  who 
fairly  enters  his  Suit  and  receives  judgment  in  the 
Division  Court  before  any  attachment  is  sued  out  ? 
What  is  his  proper  course  in  order  to  obtain  the 
bepefit  of  his  judgment  ?  The  only  method  we  can 
perceive  open  to  him  is  to  sue  out  an  attachment 
in  the  Division  Court,  and  make  claim  for  a  distri- 
tlitiye  ^k^^re  of  the  prppeed3  of  the  goods  seized. 


TRIAL  BY  JURY. 


As  we  survey  the  machinery  used  in  the  Courts 
for  the  dispensation  of  Justice,  no  part  is  more  con- 
spicuous than  th^t  of  Trial  by  Jury.  Its  importance 
^s  only  eqi^alled  by  it»  antiquity.  Long  before  man 
had  correct  potions  of  Jurisprudence,  including  the 
formula  of  an  aption^  he  was  woi^t  to  refer  ques- 
tions ill  dispute  to  the  arbitrament  of  disinterested 
parties.  Is  ther^  anything  mpre  natural  ?  In  the 
case  of  a  dispute  between  two  parties,  an  appeal 
jto  a  third  is  both  rational  and  natural.  What  are 
Jurors  but  arbitrators  called  together  to  pronounce 
upon  facts  disputed  ?  What  ;s  the  Judge  but  an 
superior  arbitrator,  whose  duty  it  shall  be  to  direct 
the  Jury  in  matters  of  law  ?  The  trial  of  a  man 
by  his  peers,  is  in  Britain  the  sacred  right  of  every 
subject,  be  he  lord  or  peasant.  It  has  existed  time 
put  of  mind,  and  is  supposed  to  be  coeval  with  civil 
government  itself.  The  number  of  Jurors  varies  in 
/different  countries,  but  the  principle  is  everywhere 
^he  same.  In  England  the  number  has  ever  been 
tAvelve  at  least.  Originally  called  together  to  tes- 
tify, but  latterly  to  judge  between  the  parlies,  their 
verdict  must  be  unanimous.  Why  the  number 
should  be  twelve,  and  neither  more  nor  less,  has 
never  been  satisfactorily  explained.  There  is  noth- 
ing but  conjecture  to  supply  the  place  of  authority 
upon  this  point.  Why  the  verdict  should  be  unani- 
mous, and  not  that  of  the  majority,  we  are  left  to 
decide  for  ourselves.  Ita  lex  scripta  est — let  the 
reasons  be  ever  so  frail  or  so  forcible. 

Here  a  vexed  question  in  jurisprudence  presents 
itself — it  is  one  of  no  common  diificully — Shall  the 
verdict  be  that  of  the  majority  or  that  of  the  twelve  ? 
Much  has  been  said  and  can  be  said  upon  both 
sides.  Perhaps  when  Jurors  were  in  olden  times 
summoned  from  the  vicinage  or  locality  where  the 


cause  of  action  arose,  having  of  themselves  know- 
ledge of  the  facts  in  dispute,  the  reasons  for  an 
unanimous  verdict  were  unquestionable.  We  do 
not  say  that  they  are  less  so  to-day.  To  pronounce 
an  opinion  upon  a  topic  so  momentous  requires  at 
our  hands  more  time  for  deliberation  than  at  pre- 
sent we  are  able  to  give.  But  we  have  every 
confidence  in  English  legislation.  The  march  of 
Englishmen  in  law  reform  is  slow  but  sure.  Little 
by.  little  the  great  fabric  of  Law  is  repaired, 
amended,  simplified  and  beautified.  The  process 
is  so  gradual,  so  easy,  and  so  even,  that  ever 
changing,  the  body  of  the  law  appears  to  be  un- 
changed. In  this  respect  it  is  not  unlike  one 
human  body.  Take  two  periods  of  English  history 
remote  from  each  other :  Jet  a  comparison  of  the 
laws  of  the  two  periods  be  made,  and  the  result 
will  not  a  little  astonish  the  credulous.  The  tran- 
sition from  youth  to  old  age  may  not  be  felt  or 
seen — ^but  the  man  of  eighty  is  easily  distinguish- 
able from  the  child  of  four.  Great  changes  in  Ihe 
English  laws  are  wrought  by  slow  degrees  ;  there 
is  in  consequence  no  retrogression.  Steady  and 
persevering  as  are  the  people,  the  laws  are  made 
to  keep  pace  with  the  spread  of  civilization  and  of 
commerce,  and  the  consequent  diffusion  of  wealth. 
In  this,  perhaps  more  than  in  any  other  aspect,  we 
behold  our  Jaws  with  pride,  pther  States  may 
tear  down  in  a  day,  but  not  build  for  ages.  Eng- 
land hxiWAs peu  a  pen  for  ages,  but  never  tears  down. 
To  this  national  trait  of  English  character  the  Jury 
laws  are  no  exception.  They  have  been  under- 
going a  gradual  reforu).  And  who  knows  what  an 
age  rpay  bring  forth  ?  Juries,  not  long  since,  were 
locked  up  "  without  meat,  drink  or  fire."  They 
were  coerced  into  a  verdict,  and  that  nothing  less 
than  an  unanimous  one.  They  were  deprived  of  all 
necessary  comforts,  and  deprived  of  liberty  itself, 
until  forced  into  unison.  Twelve  men  ot  divers 
minds,  brought  together  by  chance,  were  compelled 
by  duress  to  arrive  at  one  and  the  same  conclusion. 
No  meat,  no  drink,  no  food  of  any  kind  to  assist 
nature,  sinking  under  the  pains  of  hunger  and  the 
fatigues  of  close  confinement.  These  men,  too, 
from  the  country,  better  accustomed  to  the  bracing 

air  of  the  fields  than  the  noxious  miasma  of  the 
Juror's  room  ;  better  accustomed  to  ploughing  and 
other  out-door  exercise  tlian  the  solution  of  abstract 
question  of  facts  and  the  application  of  knotty  points 
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of  law.  How  was  it  ever  thought  that  confinement 
of  snch  men,  without  noturishment,  could  lead  to 
conviction?  No  doubt  it  might  lead  and  has  led 
to  *^  unanimous  verdicts,"  but  unanimous  verdicts 
obtained  under  such  circumstances  would  be  a 
curse  to  the  laws  of  any  conntiy !  The  minds  of 
men  were  placed  upon  the  rack  tHl  they,  to  pre- 
serve themselves  from  intense  suffering,  sacrificed 
their  individual  opinions.  To  our  mind  this  mode 
of  procedure  was  as  inhuman  as  it  was  impolitic. 
The  evil  does  not  exist  in  our  day  With  all  its  atten- 
dant horrors ;  but  still,  we  are  not  entirely  free  from 
its  odium.  What  then  is  a  sure  remedy  ?  Would 
the  majority  system  be  all  that  is .  required  ?  We 
fear  the  rush  for  relief  would  be  from  Scylla  into 
Charybdis.  Under  the  unanimous  system  perhaps 
we  sometimes  sacrifice  the  interests  of  suitors  to 
undue  severity.  Under  the  majority  system  we 
may  do  so  from  a  different  cause — undue  lenity. 

Jurors  assembled  together  are  expected  to  inves- 
tigate facts,  and  therefrom  to  decide  the  merits  or 
demerits  of  a  case ; — ^to  do  all  this  calmly,  patiently 
and  conscientiously.  If  the  vote  of  a  majority  were 
sufficient  upon  which  to  render  a  verdict,  then  the 
dissentient  minorities  not  feeling  themselves  bound 
by  the  verdict,  tfi  foro  conscientieBj  might  be  satis- 
fied to  retain  their  opinions  and  allow  the  verdict 
to  pass.  As  a  resull,  there  would  be  less  discussion 
and  less  deliberation  than  at  present.  The  ballot 
box,  so  hateful  to  British  Institutions,  might  even 
in  the  Jury  room  usurp  the  place  of  sober  argument 
and  straightforward  expression  of  opinion.  The 
bare  apprehension  of  such  a  calamity  is  enough  to 
warn  us  against  hasty  legislation.  Indeed  of  late, 
little  or  nothing  has  been  done  by  the  legislature 
towards  effecting  organic  changes  in  the  Jury  laws. 
Whatever  ameliorations  have  taken  place  are  en- 
tirely owing  to  the  wise  interposition  of  the  Courts. 
It  is  refreshing  to  read  in  the  late  but  notorious 
Palmer  case  of  the  kind  and  hospitable  manner  in 
which  the  Jurors  were  there  treated :  day  after  day 
throughout  the  trial,  of  a  long  and  serious  investi- 
gation, their  comforts  were  studied  by  those  in 
whose  power  it  was  to  relieve.  Instead  of  being 
barred  and  bolted  within  a  confined  room,  guarded 
without  by  a  semi-formidabl^  bailiff,  these  Jurors 
were  .4aily  driven  oat  to  the  country,  and  so  pre- 
pared  for  renewed  exertion.    In  this  way  the  body 


was  nourished,  the  mind  was  supported.  There 
not  wanting  the  mens  sana  in  carpare  sano*  Does 
any  one  imagine  that  the  verdict  was  less  just  or 
less  in  accordance  with  the  evidence,  because  of 
this  considemte  treatment? 

But  this  is  not  the  only  manner  in  which  the 
Courts  have  lately  evinced  a  disposition  to  relieve 
Jurors.  Consistently  with  the  due  administration 
of  justice,  they  have  laid  down  the  rule  that  if  a 
Jury,  after  having  retired,  is  unable  to  agree  within 
a  reasonable  time,  they  shall  be  discharged.  This 
is  just  as  it  ought  to  be.  Neither  the  rights  of  the 
parties  nor  the  obligations  of  the  Jurors  are  thereby 
compromised  or  prejudiced.  Delays  may  ensue, 
but  delays  prevented  by  the  sacrifice  of  justice  and 
mockery  of  reason  are  a  sorry  gain.  Justice  in  the 
end,  for  the  most  part,  triumphs,  if  left  to  work  out 
her  own  salvation  by  rational  means. 

This  article  has  been  penned  more  to  show  what 
has  been  done  than  what  might  be  done.  Perhaps 
at  some  future  day  we  may  take  up  the  latter  branch 
of  the  subject — Communicated. 


The  clever  writer  of  the  foregoing  article  appears 
to  be  struggling  against  his  convictions,  and  with* 
out  running  into  the  Blackstonian  view  of  eulogy 
of  the  '*  time-honored  system  spoken  of  in  the  law 
of  King  Ethelred ! !''  it  strikes  us  he  has  a  kind  of 
holy  fear  in  approaching  the  subject.  Now  we  are 
bold  to  assert  that  the  indiscriminate  application 
of  trial  by  jury  in  civil  cases  is  a  great  evil,  and 
we  rejoice  to  see  the  day  approaching  when  it  will 
be  confined  to  cases  where  it  may  serve  a  useful 
purpose. 

The  first  blow  struck  in  this  country  was  by  the 
Division  Court  Act  (1843);  it  was  an  open  and 
public  blow,  and  exercised  an  indirect  jurispru- 
dential influence  apart  from  its  direct  practical 
benefit.  This  Act  enabled  suitors  to  obtain  a  jury 
in  small  debt  cases,  and  reduced  the  number  of 
jurors  to  five.  The  rule  was  that  the  Judge  of  the 
Inferior  Court  should  decide  the  fad  as  well  as  the 
laMT — ^the  exception,  trial  by  jury,  in  the  option  of 
either  party.  What  has  the  experience  of  years 
shown  ? — ^tfaat  trial  by  jury  is  not  resented  to^  and 
that  in  the  Courts  where  either  party  may  obtain 
it,  neither  in  fact  desire  it.  Jury  trials  are  almost 
unknown  in  the  Division  Courts. 
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The  next  blow  was  struck  by  the  Common  Law 
Procedure  Act,  and  among  the  best  features  of  that 
statute  are  those  provisions  for  the  settlement  of  a 
certain  class  of  disputed  facts,  by  a  less  expensive, 
a  more  expeditious,  and  a  more  certain  method 
than  the  ^^antient  system." 

The  argument  to  be  drawn  from  prestige  and 
habit  merely  is  of  little  avail,  when  speed,  cheap- 
ness, and  certainty  of  decision  are  in  the  opposite 
scale :  if  good  justice  may  be  had  without  troub- 
ling twelve  men  to  agree  in  an  inference,  it  will 
be  sought  for  without  their  aid. 

We  would  not  desire  to  be  understood  as  dispar- 
aging trial  by  jury  in  criminal  cases,  or  desiring  to 
see  it  entirely  withdrawn  as  part  of  the  machinery 
of  civil  proceedings ;  but  the  "  gradual,  easy  pro- 
cess'' our  contributor  refers  to,  is  at  work,  and  may 
before  many  years,  pronounce  that  the  institution 
of  trial  by  jury  has  outlived  its  value,  as  respects 
indiscriminate  application.  So  far  as  individual 
opinion  goes,  we  are  ^^heretical  enough"  to  suppose 
that  the  judgment  of  a  single,  intelligent  judge,  will 
be  better  than  that  of  a  juiy ;  and  at  no  distant  day 
we  propose  discussing  the  question,  unless  in  the 
meantime  our  valued  contributor  should  favour  us 
with  a  fall  examination  of  the  pros*  and  cons. 


FALSIFICATION  OF  DOCUMENTS. 

The  act  of  erasing  writing,  though  brought  to 
comparative  perfection  by  the  inducement  to  falsify 
documents  and  the  fear  of  detection,  owes  its  origin 
to  a  more  honest  source,  and  perhaps  dates  from 
an  earlier  period.  The  scarcity  and  expense  of 
parchment  suggested  the  idea  of  removing  the  ink 
from  old  manuscripts.  Skins  from  which  the  first 
writings  have  been  erased,  and  which  have  been 
written  on  a  second  time,  are  called  palimpsest 
mamtscripis :  they  are  met  with  not  un£requently  in 
the  continental  libraries,  and  are  traced  to  the 
monks  of  the  middle  ages,  who,  anxious  to  supply 
the  demand  for  books  ot  devotion,  erased  the  writ- 
ing of  classical  authors  to  make  room  for  those  of 
the  Fathers.  The  erasure  was  irequently  impei^ 
fect,  which  has  led  to  the  restoration  of  some  valu- 
able works  supposed  to  have  been  lost.  Thus  the 
*^ De  Bepublica^^  of  Cicero  was  discovered  in  the 
Vatican,    re-written  with    St;  Augustin   on    the 


Psalms, — and  the  Institutions  of  Gains  gleamed 
through  the  epistles  of  St.  Jerome  in  the  library  of 
the  Chapter  of  Verona. 

Cicero  himself  shows  that  the  practice  was  com- 
mon in  his  day,  by  praising  his  friend  Trebatius 
for  his  economy  in  using  a  palimpsest ^  though  he 
hints  at  the  same  time  the  supposition  that  he  had 
destroyed  writings  more  valuable  than  his  own : 
Martial  also  refers  to  it.  Lib.  XIV  7.  But  enough 
of  the  history  of  erasure  :  we  will  proceed  to  men- 
tion the  agents  by  which  it  may  be  effected,  and 
the  means  which  may  be  employed  for  their  detec- 
tion. Ordinary  ink  is  composed  of  sulphate  of 
iron  and  nutgall,  and  may  be  dissolved  by  using 
diluted  nitric,  hydrochloric  or  oxalic  acids,  by  a 
solution  of  caustic,  potash,  and  by  butter  of  anti- 
mony :  all  these  substances,  while  they  destroy  the 
writing,  attack  also  the  paper,  softening  it,  and 
changing  its  colour;  this  is  guarded  against  by 
using  the  agent  much  diluted,  by  washing  the 
paper  to  remove  it  as  soon  as  the  object  is  effected, 
and  by  sizing  it  afresh  and  pressing  it.  Nitric  acid 
gives  a  yellowish  colour  to  the  paper  where  it  has 
been  applied,  as  do  likewise  the  alkalies  and  the 
butter  of  antimony ;  hydrochloric  and  oxalic  acids, 
on  the  other  hand,  give  it  an  extreme  whiteness, 
especially  the  former :  sometimes  the  place  of  era- 
sure is  browned,  t  .e.,  when  an  alkali  has  been  used. 
Any  change  of  coloar  should  be  noted,  when  falsi- 
fication is  Mispected.  If  the  erasure  is  even,  the 
writing  may  be  restored ;  if  it  was  removed  by 
nitric  aicid,  it  will  reappear  when  the  spot  is  wetted 
with  a  weak  solution  of  carbonate  of  potash ;  if  an 
alkali  was  employed,  it  will  return  if  wetted  with 
diluted  Qitric  acid ;  if  hydrochloric  acid  was  the 
agent,  an  infusion  of  nutgall  will  restore  it;  if 
oxalic  acid  was  used,  a  solution  of  ferrocyanide  of 
potassium  will  bring  out  the  words.  If  the  erasure 
is  so  old  that  the  words  cannot  be  made  to  appear, 
the  solution  of  ferrocyanide  of  potassium  will  show 
the  place  by  striking  a  blue  tint,  forming  prossian 
blue  with  the  iron  which  remains  in  the  paper  firom 
tbe  ink  which  has  been  effaced ;  if  an  alkali  was 
employed  to  destroy  the  ink,  reduced  tincture  of 
litmess  applied  to  the  spot  will  change  it  by  having 
its  blue  colour  restored.  The  endeavor  to  prevent 
erasure  has  led  to  many  attempts  to  invent  an  ink 
which  could  not  be  destroyed  without  the  destruc- 
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lion  of  the  paper;  the  nearest  approach  to  this  is 
made  by  using  oil  in  its  composition.  Clops  recom- 
mends a  solution  of  25  parts  of  gum  copel  in  200 
parts  of  oil  of  lavender,  coloured  with  three  parts 
of  lampblack,  which  should  be  diluted,  as  it  thick- 
ened, by  the  addition  of  more  of  the  oil; 

The  erasure  of  writing  by  mechanical  means  is 
so  easy  of  detection  that  little  need  be  said  of  it ; 
an  examination  with  a  pocket  ftiicroi^copc  will 
shdw  a  change  in  the  substance  of  the  paper )  if  it 
has  been  recently  made,  the  writing  may  be  made 
legible  in  many  cases  by  washing  with  an  infusion 
of  galls,  or  its  presence  may  be  shown  by  its  form- 
ing Prussian  blue  with  the  solution  of  ferrocyanide 
of  potassium* 


THE  COMMON  LAW  PROCEDURE  ACT  WITH  NOTES, 

BY  HARRISON. 


This  work  is  fast  progressing:  The  Author  has 
obligingly  forwarded  to  us  the  sheets  completed  as 
far  as  sec.  12,  and  after  a  careful  examination  of 
the  notes  we  are  so  far  enabled  to  give  therfi  our 
unqualified  approbation.-  In  our  poor  judgment 
they  are  much  more  complete  than  Kerr's  notes  on 
the  C.  Li  P.;  certainly  they  are  fuller  and  more 
carefully  written* 

The  notes  are  foot-notes  in  double  Columh,-  and 

the  whole  mechanical  execution  is  good  and  in 

good  taste.     This  is  not  the  tim^  to  review  Mr. 

Harrison's  work,  but  we  subjoin  a  note  taken  at 

random  from  the  sheets  before  us  as  a  specimen  5 

«  fn  any  of  the  said  Offices,  ^c."  "Any"  iftnst  reflate  either 
to  one  of  the  Principal  Otnces  at  Toronto,  or  to  any  of  tho  otHces 
in  outer  Counties ;  "  Unless  some  particular  office  *  *  *  be 
evpressly  stated,  ^c."  It  seems  clear  that  this  statement,  if 
made,  must  be  in  the  body  of  the  document.  Tho  intitling  of 
ii  cogtlovit  would  only  indicate  0}ie  of  two  Courts,  and  not  one 
of  several  offices.     Warrants  are  not  intituled  in  any  Court. 

A  cognovit  is  a  confession  by  the  defendant,  of  the  plaintiff's 
cause  of  action  to  bo  just  and  true,  whereby  judgment  is  en- 
tered against  him  without  trial :  (Smith  on  Action  21,  note  a.) 

A  Warrant  of  Attorney  is  an  authority  given  by  the  debtor 
to  an  attorney  named  by  the  creditor,  empowering  him  to  con- 
fess judgment :  (76.  note  6.) 

In  Upper  Canada  cognovite  are  much  more  in  general  use 
than  warrants  of  attorney.  And  here  the  practice  with  respect 
to  cognovits  has  alwaysVaried  from  that  of  England.  In  Eng- 
land the  coghtfvit  differs  from  the  warrant  of  an  attorney  in  that 
the  action  must  be  commenced  by  the  issue  of  a  writ  cefore  a 
cognovit  can  be  taken,  which  in  the  case  of  a  warrant  of  attor- 
ney is  unnecessary.  In  Upper  Canada  no  such  difference  has 
ever,  in  fact,  existed  between  these  two  instruments.  It  has 
been  usual  to  take  cognovits  before  the  issue  of  a  writ,  and  the 
Courts  have  sustained  the  practice  :  (  WaUon  v,  Haytoardy  2 
0.  S.  473.)   The  object  was  to  save  expense.    Thougn  no  writ 


1 


was  in  fact  issued,  yet  tho  judgment  roll  on  a  cognovit  has 
always  presupposed  a  writ  and  declaration.  The  cognovit  majr 
be  taken  at  any  stage  of  a  cause ;  but,  ii  after  plea  pleaded  it 
is  proper  that  it  should  contain  an  agreement  to  withdraw  thtf 
plea.  From  what  has  been  said,  it  will  be  obsserved  that  s.  x. 
IS  merely  declaratory  of  an  existing  practice  in  Upper  Canada: 
Perhaps  it  will  be  held  that  the  act  goes  further  than  the  old 
practice.  As  it  now  expressly  enacted  that  final  judgment  may 
LH?  eiiten?d  on  a  cojinovit  given  before  tho  suing  out  of  process, 
it  may  oe  inferred  that  the  judsrmont  roll  need  not  for  the  future 
pre5up]iose  tlie  issuing  of  a  writ.  A  judgment  entered  on  a 
eoiruovil  witliout  commmon  bail  held  to  be  irregular:  (Gosiih 
r  Tune^  1  U.C.ll.  277.)  The  authority  of  this  case  is  rendered 
doubtful  by  the  newPractiee.  S.  \\x,  enacts  that  "  no  appear- 
ance need  be  entered  by  the  plaintilf  for  the  defendant."  A 
jijil'jrrient  entered  uj^n  a  coirnovit  by  a  Deputy  Clerk  of  the 
Oewn,  no  pre»iou«>  proceedin;:^s  having  been  had  in  his  county, 
was  held  void:  {Lavcrty  v.  PaitersoUy  5U.  C.R.  641 ;  Com^ 
mrrcial  Hank  et  al  v.  Brotidgeest  ct  al,  6  U.C.R.  325.)  Where 
a  coirnovit  was  jriven  by  one  practising  attorney  and  witnessed 
by  another,  who  was  absent  fn.)ni  the  Province,,  leave  was  given" 
to  enter  jiidirment  upon  proof  of  the  hand-writing  of  the  dt^fen- 
Hant  and  the  witness  :  {Cleat  v.  Lathamy  I  U.C.R.  412;  Kin^ 
i\  iioZ;/ns,  Taj'.  U.C.R.  409)  The  Court  gave  leave  to  enter 
judijfment  against  one  defendant,  the  other  beins:  dead,  and  a 
suiTiTcstion  to  that  eilect  ent(»red  of  record :  (Nichotl  r.  Cart" 
trn'ght  ct  alf  Tay.  U.C.R.  639.)  Sed.  qu.  In  connexion  with 
this  case,  see  stat.  U.C.  1  Vic.  dap.  7,  &secs.  rcxi,  ccxii,  ccxiii, 
of  tliis  act.  Where  there  are  several  defendants  and  a  cosrnovit 
intituled  in  the  cause  against  all,  is  executed  by  some  only, 
judgment  cannot  be  entered  again.st  the  latter  alone  :  {Roach  t>. 
Potash  et  nU  T.  T.,  2  &  3  Vic,  MS,  R.  &  H,  Dig.  "Judg». 
ment''  8.  Wliere  a  cognovit  was  given  with  a  stay  of  execu- 
tion till  a  future  day,  and  a  mem.  was  endorsed  deferring 
payment  of  part  of  the  debt  for  a  longer  time,  and  at  the  daj^ 
of  judgment  was  entered  for  tho  whole  amount — ^the  Court 
restrained  the  levy  according  to  the  mem.,  with  costs — {Fislur 
et  al  v»  Edk'ar,  6  0.  S.  141 ;  Ale^rander  t.  Harvey,  T.  T.  7, 
Wm.  iv.,  MS,  R.  &  H  ,  Dig/  "Judgment"  9.  Where  defeur 
dants;  as  executors  in  right  of  their  testator,  gave  a  cognovit 
which  might  be  held  to  bind  them  personally,  upon  which  a 
judgment  against  them  as  individuals  was  entered,  the  Court 
allowed  the  judgment  to  be  amended,  and  set  aside  an  execu- 
tion issued  aorainst  defendants  in  their  individual  capacities : 
(CrOrrie  v.  Beard  et  cU,  5  U.C.  62G;)  By  rule  K.  B.,  E.T.,  9 
Geo.  IV. :  (Dra.  Rules  12.).  "It  is  onlered  tjiat.the  7th  Rule 
of  M.  T.  4  Geo.  IV.,  shall  be  rescinded,  and  that  in  future  no 
judgment  shall  be  entered  on  any  wairratit  of  attorney  to  con* 
fess  judgment,  or  upon  any  cognovit  aciionenif  that  shall  not 
have  bee»  obtained  through  the  Intervention  of  some  practising 
attorney  of  this  Court,  whose  name  shall  be  endorsed  on  the 
warrant  or  cognovit;  and  unless  the  affidavit  shall  state  the 
same  to  have  been  obtained  through  fhe  intervention  of  some 
practising  attorney ♦  whose  nanie  is  endorsed  thereon.'*  This 
rule  does  not  it  seems  apply  to  cases  where  an  attorney  is  him- 
self plaintiff.  (McLean  r.  Cummin^y  Tay.  U.C.R.  340.)  And 
the  rule  has  been  held  to  be  sufficiently  complied  with  where 
an  attorney  prepared  the  cognovit,  and  endorsed  his  name  upon 
it,  though  neither  he  nor  his  clerk  Vas  present  at  the  execution 
of  it.  {Thompson  ».  Ztm'cky  1  U.C.R.  338,  P.C.,  McLean,  J.; 
Clarkson  t?.  Miller,  2  U.C.R.  96  P.C,  Jones,  J.;  Patterson 
V.  Sauire  et  al,  1  U.C.  Cham.  R.  234.)  In  the  last  case,  the 
late  Mr.  Justice  Sullivan  gave  away  to  the  weight  of  authority^ 
though  he  disapproved  of  the  practice.  His  words  as  reported 
are,  "  that  if  he  nad  to  decide  the  point  in  the  first  instance,  he 
should  have  hesitated  in  coming  to  the  same  conclusion''  as  in 
the  previous  cases.  Where  one  of  the  bail  to  a  Sheriff,  whose 
princi|)al  had  left  the  Province,  acting  under  the  impression 
that  his  principal  would  not  return,  gave  a  cognovit  to  the 
Sheriff,  proceecfings  were  stayed  upon  an  affidavit  of  merits. 
{Roberts  r.  Hazleton,  Tay.  U.C.R.  35.)  Costs  in  such  a  case 
(See  Hazleton  v.  Brundige,  Tay.  U.C.R.  105.    Sembl^—H  a 
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cognovit  be  so  given,  with  a  power  to  enter  judgment  and  issne 
execution,  but  by  contemporaneous  verbal  agreement  it  is 
understood  immediate  execution  should  not  issue,  the  Court 
will  in  some  cases  act  upon  the  ajgreement.  (Parker  et  al  v. 
RoberUf  3  U.  C.  R.  114.)  If  plaintifis  improperly  described, 
Are  so  described  in  the  subsequent  proceedings,  defendant  who 
signed  cognovit,  without  exception  cannot  afterwards  take 
advantage  of  the  error.  (lb.)  In  Ejectment  plaintiffs  were 
nonsuit^  for  not  confessing  lease,  entry,  and  ouster.  Subse- 
quently defendant  executed  a  cognovit;  held  that  he  had 
waivea  previous  formal  objections.  (Doe  Kerr  v.  Shoff,  9  U. 
C.R.  180.) 

By  Rule  H.,  11  Vic,  (Dra.  Rules  12)  it  is  ordered,  that  <<after 
the  first  day  of  next  term,  jud^ent  shall  not  be  entered  upon 
any  cognovit  given  in  a  case  in  which  no  process  shall  have 
been  served,  without  the  order  of  the  Court  or  fiat  of  a  Jud^, 
in  cases  where,  from  lapse  of  time,  an  order  or  fiat  would  be 
required,  in  order  to  enter  up  judgment  on  a  warrant  of  attorney, 
and  the  practice  as  to  obtaining  such  order  or  fiat,  shall  be  the 
same  as  upon  warrants  of  Attorney."  Within  a  year  and  a  day 
from  the  date  of  a  warrant  of  attomey,  judgment  may  be  entered 
as  of  course,  but  not  after  that  time,  without  the  leave  of  the 
Court  or  a  Judge — (Chit.  Arch.,  8  £d.  869,  and  cases  there 
cited.)  The  Court  refused  leave  on  a  co^ovit  15  years  old, 
where  plaintifi'had  taken  an  assignment  of  personal  property, 
though  unproductive  in  satisfaction  of  his  debt.  (Grant  v, 
Mcintoshr--exec\iton  of— IV.  0.  S.  184.)  Leave  was  granted 
when  the  cognovit  was  seven  years  old,  upon  an  afiidavit  from 
the  plaintiffs  of  the  whole  debt  bein^  due,  and  also  stating,  that 
having  received  a  letter  from  defendant,  the  plaintiff  believed 
him  to  be  still  alive :  (Oliphavt  o.  McGuinn,  4  U.  C.  R.  170.) 
Final  judgment  upon  a  cognovit  or  warrant  of  attorney  to  con- 
fess judgment  for  a  sum  not  exceeding  £100,  may  be  entered 
in  County  Couits.  (Co.  C.  P.  Act,  sec.  6.)  In  accordance  with 
previons  legislation  and  the  current  of  authorities,  it  may  be 
presumed  that  when  a  plaintiff  enters  up  judgment  on  a  cog- 
novit in  a  Superior  Court,  when  the  same  falls  within  the  cog- 
nizance of  the  County  Couit,  that  only  County  Court  costs  will 
be  taxd.  If  the  sum  confessed  be  £100  or  less  tham  that  sum, 
the  County  Ofiicer  will  be  bound  to  notice  the  fact  and  act 
accordingly.  Cognnvitt  Judgment,  Execution,  &c.  See  Chit. 
Arch.,  8  £d.  844;  Tidd's  New  Prac,  287;  Bag.  Prac.,  395; 
Forms,  Chit.  Forms,  6  Ed.,  308 ;  Tidd's  Forms,  6  Ed.,  217 ; 
Warrants  ofAttormp — Judgment,  Execution,  &c.,  Chit.  Arch. 
852 ;  Tidd's  New  Prac.,  275 ;  Bag.  Prac.,  395 ;  Forms,  Chit. 
Form,  313 ;  Tidd's  forms,  212. 


The  above  is  the  note  on  sec.  10  of  the  Statute. 

Having  carefully  examined  all  the  English  works 
already  pablished  similar  to  Mr.  Harrison's,  wc 
venture  to  say  with  some  confidence  that  the  pos- 
sessor of  his  book,  if  the  promise  the  commence- 
ment gives  be  sustained  throughout,  can  well  afford 
to  dispense  with  the  English  publications. 

The  addition  of  the  new  Rules  of  Court  to  the 
work  which  the  Author  has  j^romised  in  his  pros- 
pectus to  make,  and  which  we  believe  he  will  now 
be  enabled  to  do,  will  render  the  volume  still  more 
complete  and  useful  to  all  who  have  to  act  under 
the  new  Statute. 


To  Readers  and  Correspondents. — ^We  fear  some  errors 
will  be  found  in  this  number,  for  which  we  must  ask  indul- 
gence. The  temporary  absence  of  the  office  Editor  has  pro- 
duced also  some  little  confusion,  causing  delay  in  respect  to 
Correspondence^  &c.,  which  will  be  rectified  in  our  next  issue. 
27 


NEW  RULES  OF  COURT. 


The  Common  Law  Procedure  Acts  of  last  Ses- 
sion, without  Rules  to  perfect  details  in  Practice, 
would  not  secure  the  full  practical  benefits  they 
were  designed  to  accomplish; — and  we  are  are 
pleased  to  see  by  a  notice  from  Mr.  Draper  in  our 
advertising  columns  in  this  number  that  rules  will 
be  framed  by  the  Judges  in  sufficient  time  to  enable 
him  to  publish,  with  notes  of  English  cases,  early 
in  Septembec 

Mr.  Draper  has  already  produced  a  very  useful 
book,  well  known  to  the  profession  and  others 
connected  with  the  administration  of  the  law,  as 
^^  Draper's  Rules,"  and  we  make  no  doubt  his 
notes  in  the  present  work  will  be  all  that  the  pro- 
fession can  desire. 

Mr.  Draper  is  in  the  position  to  feel  an  ample 
incentive  to  sustain  the  name  he  bears. 


COUNTY    COURTS 


SNGLISH    CASES. 


Mercer  y.  Stanberrt. 


Countp  Courts — InttrpUad»r — Svnnmon$ — DamafffS  by  uizun—J'uritdietiim  cf 
juAgt — Staying  pneeediHgi  in  aefMM— 0  ^T 10  ne.,  cap,  95^  Me.  118. 

The  S  ft  10  Vic.,  cap.  05,  sec.  118.  provides  tor  the  iasaing-  of  an  interpleader 
sumtnoua  where  eoods  taken  in  execution  under  eouuty  court  process  are 
claimed  by  a  third  imrty,  and  it  enacts  that  ^*  the  judge  of  the  county  court 
shall  adjuaicnte  upon  such  claim,  and  make  such  order  between  the  parties  in 
respect  thereof  ami  of  the  costs  of  the  proceedmg8  as  to  him  shall  seem  fit.'* 

Qu^ — Whether  the  judge  ha«t  jnriiHlic<ion  when  he  decides  in  favour  of  the 
claimant  to  award  him  damages  for  loss  sustained  by  reunion  of  the  seizure. 

The  Court  refused  to  interfere  to  slay  proceedings  in  an  action  against  the  exe- 
cution creditor  for  taking  goods  brought  by  the  claimant  in  whose  favour  th<» 
county  court  judge  had  decided  upou  an  interpleader  summons,  as  it  appeared 
that  the  county  court  judge  had  uot  awarded  damages  for  the  seizure. 

£4  W.  R.,  649.] 

This  was  a  motion  for  a  rale  to  strike  out  the  first  and 
second  counts  from  the  declaration.  The  action  was  for  tres- 
pass to  the  plaintiff's  house,  and  seizing  his  horse,  cart,  and 
harness ;  there  was  a  second  count  alleging  the  seizure  to  be 
of  the  cart  and  harness ;  and  a  third  alleging  it  to  be  of  plain - 
tifPs  horse.  The  application  was  originally  made  to  Alderson^ 
B.,  at  Chambers,  and  was  made  upon  the  ground  that  the  first 
and  second  count  related  to  a  seizure  of  goods  under  execution 
upon  a  judgment  of  the  County  Court  of  Hertfordshire,  holden 
at  Barnet ;  and  that  the  matter  had  been  adjudicated  upon  by 
the  judge  of  that  court  on  an  interpleader  summons  in  favour 
of  the  claimant,  the  judge  adjudicating  that  the  cart  and  har- 
ness was  his  property.  The  9  &  10  vie,  cap.  95,  sec.  118, 
provides  for  the  jssumg  of  an  interpleader  summons  where 
goods  taken  in  execution  under  county  court  process  are 
claimed  by  a  third  party,  and  enacts  that  "the  judge  of  the 
county  court  shall  adjudicate  upon  such  claim,  and  make 
such  order  between  the  parties  in  respect  thereof,  and  of  the 
costs  of  the  proceedings,  as  to  him  shall  seem  fit."  The 
application  to  strike  out  the  counts  was  made  on  the  authority 
ot  Abbott  V.  Richards,  15  M.  &  \V.  194,  where  the  Court  struck 
out  counts  for  a  trespass  in  taking  goods  in  execution  after  an 
interpleader  issue.    A  rule  nisi  having  been  granted, 
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Af.  Chambers  and  Codd  showed  cause  against  the  rule : — 
First,  this  Court  has  no  jurisdiction  to  stay  proceedings  in 
this  action,  or  to  strike  out  the  counts  in  question,  which 
amounts  to  the  same  thing.  The  county  court  jud^e  decided 
merely  that  the  goods  were  the  property  of  the  claimant,  and 
he  did  not  and  could  not  award  any  damages  for  the  loss  sus- 
tained by  the  seizure.  He  has  no  jurisdiction  to  give  damages. 
The  cases  in  which  the  Court  has  interfered  to  stay  proceed- 
ings are  cases  where  the  action  has  been  against  the  bailiff, 
and  not  as  here  against  the  execution  creditor,  and  in  which 
the  adjudication  in  the  county  court  has  been  against  the 
claimant,  where,  consequently,  the  county  court  judsre  had 
decided  that  the  alleged  trespass  was  a  lawful  entry :  Tinkler 
V.  Hilder,  4  Ex.  187 ;  IVinier  v.  Bartholomew,  25  L.  J.  Ex. 
62;  ante  246;  Jessop  v.  Crawly,  15  Q.  B.  212;  Beswick  v. 
Boffey,  23  L.J.  Ex.  89;  W.R.  1853-4,  156.  Secondly,  if  this 
Court  has  a  discretion  to  interfere,  it  will  not  do  so  in  a  case 
such  as  this,  where  substantial  damage  has  been  sustained. 

Russell  in  support  of  the  rule. — The  county  court  judge 
had  jurisdiction  to  award  damages  to  the  claimant  for  any 
loss  he  may  hare  sustained  by  the  seizure ;  the  matter  has, 
therefore,  already  been  decided,  and  this  Court  will  interfere 
to  prevent  its  being  further  litigated. 

Cur.  ad.  vult. 

The  judgnient  of  the  court  was  now  delivered  by 

Pollock,  C.B. — We  are  of  opinion  that  this  rule  ought  to 
be  discharged.  The  action  was  for  trespass  and  seizing  goods. 
There  had  been  an  interpleader  summons,  the  county  court 
judge  having  interposed  u^ion  goods  taken  in  execution  being 
claimed  by  a  third  party  under  the  clauses  of  the  County 
Courts  Act,  giving  him  a  jurisdiction  in  such  cases  similar  to 
that  possessed  by  the  superior  courts  in  cases  of  interpleader 
issue.  The  application  was  to  strike  out  of  the  declaration 
several  counts,  on  the  ground  that  they  were  for  the  seizure 
of  goods;  with  respect  to  which  seizure  the  county  court 
judge  had  adjudicated  upon  an  interpleader  summons,  and  the 
application  was  made  on  the  authority  of  a  case  in  this  Court. 
It  appears  to  us,  whether  or  not  the  county  court  judge  had 
the  power  il  was  contended  he  possessed  of  awarding  dam- 
ages to  the  claimant,  that  he  has  not  in  point  of  fact  done  so. 
Without,  therefore,  deciding  whether  it  was  competent  for 
him  to  give  damages,  it  is  sufficient  to  say  that  he  has  not 
entertained  that  question,  and  that  the  counts  ought  therefore 
to  stand* 

Rule  discharged. 

Kernot  v.  Bailey  and  another. 

Countif  court — Jurisdiction — Mandamus — 9  ^  10  Tte.,  ca;).  95,  see,  60. 

A  wnt  of  mandamus  will  not  be  dircctrd  to  the  judre.  of  an  inferior  tribunal. 
linleM  he  has  refiused  to  exercise  the  duty  whicTi  the  mandamus  seeks  to 
compel  hiiii  to  perform.  Where,  on  the  bearing  of  a  plaint  in  a  county  court, 
the  judee.  having  heard  the  evidence  as  to  the  jurisdiction,  thinks  that  the 
canse  ofaclion  did  not  arise  within  hi^  jurisdiction,  and  nonsuits  the  plaintitf. 

JUdd,  that  he  hax  heard  the  canse,  and  that  no  mandamus  will  issue  to  compel 
hiih  to  hear  it,  his  decision  being  final. 

[4  W.  R.  e08.] 

W.  M.  Cook  moved  for  a  rule  nisi,  calling  upon  the  judge 
of  the  county  court,  held  at  Bath,  to  stiow  cause  why  a  man- 
damus should  not  issue  to  command  him  to  hear  and  adjudi- 
cate upon  a  certain  plaint  between  Kernot  and  Bailey  and 
another.  It  appeared  by  the  affidavit  that  the  plaintiff,  resid- 
ing within  the  jurisdiction  of  the  Bath  court,  had  sued  out  a 
plaint,  by  leave  of  the  Court,  for  £50  for  goods  sold  to  the 
defendants,  who  resided  in  a  foreign  district,  viz.,  Bristol,  and 
on  the  18th  of  April  the  cause  came  on  to  be  heard,  and  the 
plaintiff  called  his  witnesses,  when  it  was  objected  by  the 
defendants  that  the  delivery  of  the  goods  was  in  another  dis- 
trict, and  that  the  cause  ot  action  not  arising  within  the  Bath 
district,  the  judge  had  no  jurisdiction.  The  case  was  ad- 
journed to  the  next  court  day,  when  some  further  evidence 
wasgiven^and  the  judge  nonsuited  the  plaintiff  on  the  ground 
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that  he  had  no  jurisdiction,  and  ordered  the  plaintiff  to  pay 
the  defendants'  costs.  It  was  now  contended  that  the  affi- 
davit showed  that  the  judge  had  jurisdiction  to  try  the  cause, 
and  therefore  he  ought  to  have  given  judgment  upon  the 
merits.  [Coleridge,  J. — But  he  has  heard  the  evidence,  and 
upon  that  has  decided  that  he  has  no  jurisdiction.]  The  judge 
has  not  only  decided  that  he  has  ro  jurisdiction,  but  he  has 
given  the  dfefendants  their  costs  and  left  the  plauitiOf  without 
remedy.  [Crompton,  J, — But  he  can  sue  tlie  defendants  in 
the  right  district  court.] 

Coleridge,  J. — I  think  in  this  case  there  ooght  to  be  no 
rule.  The  mandamus  is  asked  for  on  the  ground  that  the 
judge  has  declined  to  exercise  his  jurisdiction  when  he  ought 
to  have  exercised  it.  But  the  facts  as  set  forth  in  the  affidavit 
do  not  show  this.  The  plaintiff  had  to  show  that  the  cause 
of  action  arose  within  the  jurisdictk>n  of  the  Court ;  to  prove 
this  he  brought  all  his  evidence,  upon  which  the  judge  thought 
he  had  failed  ;  and  whether  he  were  right  or  wrong  is  not  for 
us  to  say,  as  we  are  not  a  Court  of  Appeal.  If  the  judge  has 
heard  the  evidence,  and  has  determined  against  the  plaintiff> 
he  has  exercised  his  jurisdiction. 

Erlc,  J. — A  m^andamus  never  goes  to  command  a  party  to 
do  anything,  unless  having  the  power  he  has  refused  to  exer- 
cise it,  and  to  enter  upon  His  duties.  Here  the  judge  is  not 
within  that  principle.  The  plaint  was  issued,  and  the  parties 
appeared  ;  tne  judge  entered  upon  the  trial,  and  having  heard 
it,  thought  the  plaintiff  failed  to  show  that  the  complaint  arose 
within  his  jurisdiction.  This  was  properly  a  matter  to  be 
tried  by  the  judge ;  and  having  decided  against  the  plaintiff 
upon  the  evidence  given,  I  think  the  cause  was  tried^  and 
that  we  cannot  interfere.    There  will,  therefore,  be  no  rule. 

Crompton,  J. — ^Jurisdiction  is  given  generally  to  that  Court 
where  the  defendant  resides ;  but  by  sec.  60  power  is  given, 
under  certain  circumstances,  to  the  Court  where  the  cause  of 
action  arises ;  and  it  then  becomes  material  for  the  plaintiff 
to  show  that  what  arose  within  that  jurisdiction  is  a  materia] 
in  the  cause.  Here  the  judge  hears  the  evidence  upon  this 
point,  and  he  thinks  that  the  cause  of  action  does  not  arise 
within  his  jurisdiction.  This  is  a  question  of  hcT  whioh  he 
has  to  decide  upon ;  he  has  done  so,  and  decided  acainst  the 
plaintiff.  I  think,  therefore,  that  this  case  does  not  Ml  within 
the  principle  upon  which  this  Court  acts  in  granting  a  man-- 
damus. 

Rule  refused. 


MONTHLY   REPERTORY, 


COMMON    LAW 


Q.B,  RcTNOLDs  V.  Bripgx,  MoyZl^ 

Covenant— Construction — I^iquidated  damages. 

An  indenture  between  B.  and  R.  (two  medical  men)  con- 
tained Uie  following  covenant :  <<  Provided  that  after  the  deter- 
mination of  the  said  term  of  three  ^rears,  &c.y  B.  shall  not 
practice  as  a  surgeon,  &c.,  nor  see  patients,  except  as  here- 
inafter mentioned,  &c.,  in  W.,Qr  within  12  miles  thereof^  but 
shall  before  the  end  ot  that  term  introduce  R.  to  his  patients, 
and  shall  during  the  term  endeavour  to  secure  them  for  R. ; 
Provided  always,  that  in  case  B,  shall  make  defauU  in  the 
observance  of  the  covenant  lastly  hereinbefore  contained,  he 
shall  pay  to  R.  £2000,  not  in  the  nature  of  a  penalty,  but  sis 
ascertained  liquidated  damages.  That  B.,  after  the  determi- 
nation of  the  term  of  three  years,  may  attend  midwifery  cases 
in  W.,  and  within  20  miles  thereof,  the  fees  for  which  shall 
equal  or  exceed  £1  Ids.,  but  shall  pay  half  of  the  fees  to  R.'' 

Heldf  that  the  sum  of  Xi^OOO  was  not  a  penalty,  bat  liqui- 
dated damages,  as  no  one  olf  the  stipulations  in  the  covenant 
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on  the  breach  of  which  the  X3000  became  payable  was  capa- 
ble of  accurate  valuation,  (the  atipulation  for  the  half  fees 
forming  no  part  of  tiie  covenant.) 

EX .  AiKiNS,  P.  0.  V.  Short.  June  7. 

Money  had  and  received— Mistake — Payment — Recovery 

back  of  money  paid, 

A.  having  purchased  from  fi.  a  share  in  the  lands  taken 
under  the  will  of  his  father,  subject  to  an  incumbrance  by 
way  of  an  equitable  charge,  paid  £200,  the  amount  of  the 
charge  to  the  creditor  of  fi.,  upon  his  demanding  the  same. 
It  afterwards  turned  out  by  the  discovery  of  a  will  subse- 
quently made,  that  B.  had  no  power  to  make  the  assignment. 

Heldy  that  A.  could  not  recover  back  from  B.'s  creditor  the 
£200  as  having  been  paid  under  a  mistake. 


EX.  Barstow  y.  Reynolds.  June  11, 

Practise — Appeal — Ruie  to  enter  nonsuit — Rule  for  new  trial 
— Common  Law  Procedure  Act,  1854,  sees.  34,  35. 

A  rule  nisi  was  granted  to  enter  a  nonsuit  upon  a  point 
reserved  at  the  triai,  at  the  argument  there  was  aaifficuity  as 
to  the  facts,  and  a  new  triai  was  ordered. 

Held,  that  there  was  no  appeal  under  either  the  34th  or  35th 
•ection  of  the  Common  Law  Procedure  Act,  1854. 


GULLIVXR  y.  GULLIVKR  AND  OTHERS,  EXECUTORS,  &C. 

EX.  Junee. 

Pleading — Eqvitabte  repticaiion — Statute  of  Limitations — 

Set-cf, 

In  an  action  against  an  executor  for  a  debt  due  his  testator 
the  defendant  pleaded  the  Statute  of  Limitations.  The  plain- 
tiff replied  on  equitable  grounds  that  by  the  will  the  defendant 
was  made  a  trustee  for  payment  of  debts,  and  that  the  assets 
were  sufficient  to  pay  debts  and  legacies,  relying  on  the  prac- 
tice in  Courts  of  Equity,  not  to  admit  the  Statute  of  Limita- 
tions as  an  answer  to  a  claim  in  respect  of  trust-monies. 

Held,  thatthe  replication  wa.^  bad,  as  Courts  of  Law  have 
no  power  to  modify  the  application  of  the  Statute. 

To  a  declaration  for  a  debt  due  from  the  defendant's  testaton 
the  defendant  pleaded  a  set-off  of  monies  due  from  the  plain- 
tifi  to  his  testator.  To  this  the  plaintiff  replied  on  equitable 
grounds,  that  the  testator  by  his  will  declared  that  monies 
already  advanced  to  the  plaintiff  and  the  testator's  other  chil- 
dren, should  be  deemed  to  be  advancements,  and  that  they 
should  not  be  required  to  account  for  the  same,  and  alleged 
that  the  matters  of  set-off  were  monies  so  advanced. 

Held,  that  the  replication  was  no  answer  to  the  plea,  the 
effect  of  the  will  bemg  to  make  the  monies  advanced  a  legacy, 
and  there  being  no  allegation  of  assets  to  pay  debts,  and  a 
Court  of  Law  hoing  unable  to  deal  finally  with  the  matter. 

EX.  C.  Haslxtt  y.  Burt.  June  13,  24. 

Landlord  and  tenant — Fiartures^Piate  glass,  shop  front — 
Right  of  tenant  to  remove— Covenant — Construction. 

By  deed  the  pUiintiff  demised  to  B.  a  messuage  and  pre- 
mises for  21  years ;  the  lease  contained  a  covenant  to  repair, 
and  a  covenant  that  B,,  his  executors,  administrators  and 
assifi^s,  should  at  the  end  of  the  term,  yield  up  the  premises 
to  the  plaintiff,  his  executors,  &c.,  together  with  ail  wains- 
cots, windows,  shutters,  &c.,  and  other  things  which  then 
were,  or  at  any  time  thereafter  should  be  thereunto  afpjued  or 
belonging,  (looking-glasses  and  furniture  excepted) ;  and  to- 
gether, also,  with  idl  sheds  and  other  erections,  buildinss 
and  improvements  which  should  be  erected,  built,  or  made 
upon  the  demised  premises,  in  good  repair  and  condition. 

An  assignee  of  the  lease  durins  the  term  removed  an  old 
•hop  wiiufowy  and  put  up  in  its  place  a  plate-glass  fronts  but 


without  in  any  manner,  except  by  wedges,  fastening  it  to  the 
premises. 

Hfdd,  (affirming  the  judgment  of  the  Common  Pleas)  that 
the  ptate-glass  front  was  a  window  set  up  or  affixed  to  the 
demised  premises  within  the  meaning  of  the  covenant,  and 
that  the  assignee  was  not  entitled  to  remove  it. 


EX. 


Jones  v.  Jkmnsr. 


June  12. 


Practice — Atta4:ihm^nt  of  debt— Judgment  in  County  Court — 
Common  Law  Procedure  Act,  1854,  sec,  61. 

A  creditor  who  has  obtained  judgment  in  the  Superior  Court 
by  having  judgment  in  the  County  Court  upon  the  judgment 
so  obtained,  loses  his  right  to  proceed  by  attachment,  if  a 
debt  in  the  hands  of  a  garnisher,  under  the  17  &  18  Vic, 
cap.  125. 


EX. 


Insole  v.  James  and  another. 


June  11. 


Easement — Flowing  water — Diversion — Grant  of  water  for 
mining  purposes — Pleading —  Variance^ 

A  declaration  allegitjg  the  plaiutiff^s  possession  of  mines, 
lands  and  premises,  and  claiming  a  right  to  the  use  of  the 
water  of  a  stream  flowing  alongside  the  said  lands  and  prt" 
mises,  is  not  supported  b)r  proof  that  the  plaintiff  was  a  lessee 
of  mines  under  land  adjoining  the  stream,  with  a  grant  from 
the  surface-owner  of  the  use  of  the  water  for  colliery  purposes. 

EX.  Jones  v.  Brown.  June  10. 

TVover — Conversion — Joint  owners — Partnership  property. 

Trover  will  not  lie  by  the  partner  against  the  purchaser 
under  a  sale  on  an  execution  against  his  copartner  of  partner- 
ship property,  of  which  such  partner  has  obtained  and 
refused  to  give  up  possession. 

EX.  Taylor  v.  Laird.         April 22,  May  6, 

Contract — Quantum  meruit.        li  June  10. 

A  cause  of  action  once  vested,  is  not  subject  to  be  divested 
by  the  plaintifi^s  desertion  or  abandonment  of  the  contract, 
but  he  IS  entitled  to  recover  a  quantum  meruit  for  services 
performed.  The  entire  performance  of  a  contract  is  not  a 
condition  precedent  to  the  right  of  payment. 


CHANCERY. 


Re  Chesltn  Hall,  (a  solicitor)  and  re  Dollomd  y.  Johnson. 
V.C.S.  June  27. 

Practice— Solicitor-Striking  off  rotts. 

A  solicitor  who,  being  one  of  the  trustees  of  a  settlement, 
had  been  guilty  of  fraudulent  misapplication  of,  and  misrep- 
resentation as  to,  a  part  of  the  trust-fund,  was  ordered  to  be 
struck  off  the  roils  upon  the  petition  of  his  co-trustees.  In 
such  a  case,  the  fact  that  the  delinquent  was  not  at  the  time 
of  committing  the  fraud  in  question  acting  as  the  solicitor  of 
the  defrauded  ces<«ts  ^ue  trust,  ifr  immaterial. 


V  •  C  •  W  •  Benecke  v.  Chadwickb.  June  25. 

Specific  performance — Parol  acceptance. 

A.  B.  offered  in  writing  to  grant  a  lease  of  a  coal  mine  upon 
certain  terms :  CD.  verbaily  accepted  the  offer.  A  draft 
lease  was  sent  to  him,  and  returned  with  approval  of  C.  D.'s 
solicitor.  C.  D.  laid  out  money  in  driving  shafts  towards  the 
coal  mine  through  the  adjoiniug  property.  Before  any  lease 
was  executed,  and  something  more  than  a  month  aUer  the 
return  of  the  draft  lease,  A.  B.  died. 

Held,  that  the  parol  acceptance  of  the  written  offer  of  the 
lessor  coupled  with  the  subsequent  acts  in  the  lifetime  of 
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A.  6.9  entitled  C.  D.  to  speoifio  peHbrmance  of  the  agreement 
from  the  representatives  of  A.  fi. 


Gr E£N  T.  Low. 


June  25. 


IVI  mTXm 

Specific  performance  of  one  branch  of  an  agreement  after 

failure  of  the  rest. 

Under  an  agreement  to  grant  a  building  lease,  including  a 
covenant  to  insure  in  a  particular  office  in  the  joint  names  of 
lessor  and  lessee,  and  to  give  the  lessee  an  option  to  purchase 
for  £500,  the  lessee  built  a  house  at  the  cost  of  more  than 
XlOOOy  iad  insured  in  his  own  name  only,  and  in  the  wrong 
office.  The  lessor  brought  ejectment,  and  the  lessee  there- 
upon claimed  to  exercise  his  option  of  purchase,  and  specific 
performance  of  this  part  was  decreed. 


COSTS  UNDER  THE  ACT  FOR  THE   RELIEF   OF 

INSOLVENT  DEBTORS. 


The  following  Table  of  Fees  we  believe  has  not 

before  appeared  in  print,  and  is  now  especially 

necessary  to  be  known  on  account  of  the  recent 

enactments : — 

in  the  Court  of  Queen'«  Bench,  > 
Hilary  Thrm,  9/A  Victoria.    J 

It  is  ordered  that  Fees  for  the  undermentioned  Services  be 
allowed  as  set  down  in  the  following  Table  of  Costs,  settled 
under  the  Statute  8lh  Victoria,  enlitled  An  Act  for  the  relief 
of  Insolvent  Debtors  in  Upper  Canada,  and  for  other  purposes 
therein  mentioned  : — 

JUDGE  OR  COMMISSIONER. 

Fee  on  each  order  for  protection,  ad  interimy  2s.  6d. — For 
nomination  of  official  assignee,  26.  6d. — For  meeting  of  credi- 
tors and  directing  notice  to  be  given,  28.  6d. — To  compel 
attendance  of  petitioner  or  other  person,  2s.  6d. — For  the  pur- 
pose of  disclosing  or  for  the  production  of  books  or  papers,  2s. 
6d. — For  appraising  excepted  articles,  28.  6d. — To  transfer 
stock,  funds,  or  securities,  28. 6d. — On  each  order  to  substitute 
name  of  surviving  or  new  assi^ee,  2s.  6d. — Respecting  costs 
on  motion  for  rescinding  petition,  2s.  6d. — Final  order  for 

grotection,  5s. — For  discharge  of  petitioner,  Ss. — Refusing 
nal  order  of  protection,  ^. — For  rescinding  final  order  of 
protection,  5s. — For  remanding  prisoner  to  custody,  5s. — For 
official  assignee  to  sell,  5s. — Respecting  a  lease  or  agreement 
for  a  lease  made  or  to  be  made  to  petitioner,  56. — By  the 
assignee  to  sell  and  to  assign  debts,  5s. — On  each  order  on  a 
claim  or  an  obiection  to  a  claim,  5s. — On  every  other  order 
not  special,  ana  necessary  to  be  made  in  each  cause,  2s.  6d. 
On  each  attendance  at  an  examination  of  an  Insolvent  for 
hearing,  not  exceeding  5s. :  in  the  whole  for  such  attendances 
in  the  case  of  any  one  estate,  25s. — Each  warrant  of  commit- 
ment or  other  attachment  for  bringing  up  prisoner,  2s.  6d. — 
Every  certificate  of  appointment  of  assignee,  2s.  6d. — A.uthen- 
ticating  every  copy  of  order  of  protection  or  appointment  of 
assignees,  or  other  proceeding  in  a  case  of  insolvency,  2s.  6d. 
On  every  notice  of  making  final  order,  2s.  6d. — On  each  affi- 
davit, Is. — Taxing  costs  and  certificate  thereof,  28.  6d. 

TO  THE  CLERK. 

Fee  for  filing  petition  for  protection  with  Schedule,  Is. — 
Drawing  every  order  for  protection  ad  interim,  Is.  3d. — Each 
renewal  for  protection,  Is.  3d. — Each  order  of  appointment 
of  assignee.  Is.  3d. — For  attendance  of  petitioner  or  other  per- 
son for  the  purpose  of  disclosure  and  for  production  of  books, 
papers,  &o..  Is.  3d. — To  appraise  excepted  articles.  Is.  3d. 
To  substitute  the  name  of  surviving  assignee  or  new  assignee, 
Is.  3d. — Notice  of  final  order,  28.  &.—  Final  order  for  protec- 
tion, 26. 6d. — ^Every  order  for  rescinding  final  order  for  pro- 
tection, 26. 6d. — Every  order  for  discharge  of  petitioner,  26. 6d. 


Order  on  official  assignee  to  sell,  2s.  6d. — Order  respecting 
lease  or  agreement  for  lease  to  petitioner,  26.  6d. — Order  for 
a  dividend,  26.  6d. — Order  on  assignee  to  sell  or  assign  debts, 
2s.  6d. — On  every  writ  or  warrant  of  commitment  or  attach- 
ment, 2s.  6d. — Every  summons  to  a  witness.  Is*  3d.  —Drawing 
certificate  of  appointment  of  assijgnee,  Is.  3d. — Swearing  affi- 
davit. Is. — Every  order  not  hereinbefore  specified  and  neces- 
sary to  be  made.  Is.  3d. — Copies  of  all  proceedings  made  by 
judge  or  commissioner,  or  by  desire  of  patty  per  folio  of  100 
woras,  6d.— -Every  certificate  of  authentication,  Is.  3d. — Filing 
each  necessary  proceeding  in  a  case,  6d. 


TO  THE  ATTORHXT. 


Fee  for  attending  in  prison  and  taking  instractions  from 
petitioner,  5s. — ^Taking  mstructions  when  party  is  at  large, 
2s.  6d. — ^Drawing  and  engrossing  petition,  56 — Attending  and 
taking  instructions  for  Schedule,  2s.  6d. — Preparing  Schedule, 
per  foiio,  6d. — Preparing  petition,  per  folio,  4d. — Attending  a 
party  in  prison  to  same  executed  and  signed,  5s. — Attending 
lor  the  same  purpose  when  party  at  large,  26.  6d. — Attending 
judge  or  commissioner  with  petition,  and  to  obtain  the  aa 
interim  order,  2s.  6d. — Preparing  notice  of  petition  and  pro- 
curing itAo  be  published,  5s. — On  each  copy  of  notice  served 
on  a  creditor.  Is. — Ever^  common  affidavit,  including  attend- 
ing, 28. 6d. — Each  special  affidavit,  56. — AH  necessary  copies 
per  folio,  4d. — Attending  each  examination  of  petitioner  or 
other  parties,  5s. — Copy  of  each  rule,  order,  or  notice,  and 
service  thereof.  Is.  3d. — Preparing  each  notice  or  advertise- 
ment, 2s.  6d. — Each  copy  for  publication  or  service.  Is. — 
Each  necessary  special  attendance,  2s.  6d. — Bill  of  costs  and 
attending  taxation,  28.  6d. — Disbursements  for  printing  to  be 
allowed  on  affidavit. — Each  service  of  notice.  Is. — Mileage, 
per  mile  6d. — Brief  on  each  special  motion,  56. 

COUNSEL   FEES. 

Fee  on  brief  where  motion  or  application  not  special,  10s. 
On  brief  or  motion  to  make  or  rescind  final  order,  or  on  appli- 
cation special  in  its  nature,  25s. 

SHERIFF  OR  CONSTABLE. 

In  executing  Warrants  or  Writs  of  Attachment,  the  same 
charges  as  in  Process  from  District  Court. 

WITNESSES. 

The  same  as  in  the  District  Court. 

(Signed)  J.  B.  Robinson,  C.J. 

J.  B.  Macaulay,  J. 
Jonas  Jones,  J. 
A.  McLean,  J. 


THE  DIVISION  COURT  DIRECTORY. 


Intended  to  show  the  number,  Kmits  and  extent,  of  the  several  Divieion  Coarti 
of  Upper  Canada,  with  the  names  and  addresses  of  the  Officers — Clerk  and 
Bailiff,— of  earh  Division  Court,  t 


COUNTY  OP  WENTWDRTH. 

Judge  of  the  DiviHim  Courts^  Alsz.  Loon,  Esquire^Hamilton. 

First  Diwkm  Court.— Ckrh^  William  R.  Macdonald,— Hamilton  P.O. ;  Stt^iffk^ 
Samuel  Davis  and  William  A.  Smith.— Hamilton  P.  O. ;  I,tmtto— Th« 
city  of  Hamilton  and  the  townships  of  barton  and  Olanford. 

Steond  Divition  Court^-^Cierk,  Alexis  F.  Begae— Duudas  P.O. ;  BmTi^,  George 
W.  Wright. — Dundos  P.  (). ;  Limits — The  townships  of  Ancaster  and 
West  Flamborough,  including  town  of  Dunda<. 

Ihifd  Divisum  Court.— Cierk^  Andrew  Hall,— Waterdown  P.O. ;  BaHHTx  John 
Graliam, — Waterdown  P.O. ;  Limiu — The  township  of  East  Flamboro'. 

Fourth  Divisian  Court.— Clerk.  William  W.  Barlow.— Rocktnn  P.  O. ;  BaUiff, 
Charles  Bat>co(:k, — Kockton  P.  O. ;  Limits — The  township  of  Beverly. 

Fifth  Division  Court.— CUrk,  John  J.  Bradley,— StoneyCreek  P.  O. ;  Bailiff'^ 
Stid  Springstead, — Sloney  Creek  P.O. ;  I.imif«— ^The  townships  of  Salt- 
fleet  and  Glaiiford. 

t  Vide  obaervations  anU  pife  190,  Vol.  I.,  on  tk«  utility  and  neccaaity  of  thi* 
Directory. 
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DIVISION     COURTS. 


OFFICERS  AND    SUITORS. 


Clerks,  liability  of. — By  the  14th  section  of  the 
Extension  Act,  it  is  enacted,  that  no  action  shall 
be  brought  against  any  person  acting  by  order  or 
in  aid  of  a  bailiff,  for  anything  done  in  obedience 
to  any  warrant  under  the  hand  of  the  Clerk  and 
the  seal  of  the  Court,  unless  a  demand  of  the  copy 
of  the  warrant  has  been  made,  &c. ;  and  in  case  of 
compliance  before  action  brought,  a  verdict  must 
go  for  defendant,  unless  the  Clerk  who  signed  the 
warrant  has  been  joined  in  the  action ;  and  if  a 
verdict  shall  be  given  against  a  Clerk,  then  the 
plaintiff  shall  recover  his  costs,  to  be  taxed  ^'  so  as 
*'  to  include  the  costs,  such  plaintifi'  is  liable  to  pay 
"  to  the  defendant  for  whom  such  verdict  shall  be 
"  found  as  aforesaid,  and  in  any  action  to  be  brought 
^^  as  aforesaid,  the  defendant  may  plead  the  general 
**  issue,  and  give  the  special  matter  in  evidence  at 
*'  any  trial  to  be  had  thereupon." 

This,  at  first  blush,  seems  a  severe  enactment,  but 
will  not  operate  hardly  if  Clerks  are  careful  in 
making  proper  entries  in  the  Procedure  Book  in 
the  prescribed  form,  as  well  as  drawing  up  war- 
rants issued  according  to  the  guides  given  in  tho 
Schedule  to  the  Rules,  and  duly  sealing  them — for 
the  liability  of  Clerks  can  only  extend  to  acts  done 
by  them  which  are  not  commanded  or  authorized 
by  the  Judge.  Thus,  if  an  order  is  made  by  a  Judge 
which  he  had  no  jurisdiction  to  make,  and  the 
Clerk  draws  up  and  issues  a  warrant  in  accord- 
ance with  the  order,  he  will  not  be  ^responsible. 
But  if  the  order  or  judgment  given  by  the  Judge  is 
properly  within  his  jurisdiction,  and  the  Clerk 
draws  and  enters  it  irregularly,  and  issues  a  war- 
rant thereupon,  he  will  be  liable.  "  It  would  be 
absurd  to  throw  upon  the  Clerk  the  duty  of  review- 
ing the  decisions  of  the  Judge,  his  superior  officer. 
The  Clerk  is  a  mere  ministerial  officer  to  carry  into 
effect  the  order  of  the  Judge,  and  cannot  be  liable 
in  trespass  for  the  mere  performance  of  his  duty, 
cast  upon  him  by  the  express  language  of  the  Act 
of  Parliament." 


8  UITOR8. 

Evidefice — Sale  of  Goods, 

Delivery  to  Wife  (continued.) — After  a  man  has 
separated  from  a  woman  with  whom  he  has  cohab- 
ited, and  who  is  not  his  wife,  he  may  discharge 
himself  from  liability,  even  for  necessaries  subse- 
quently supplied,  by  proving  that  they  were  not  law- 
fully married. 

Where  a  husband  wrongfully  turns  away  liis  wife 
there  is  an  implied  credit  for  necessaries,  which,  as 
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a  wrong-doer,  he  is  not  permitted  to  repel.  In  such 
a  case  he  cannot  by  a  general  advertisement  in  the 
newspaper,  or  even  by  a  particular  notice  to  indi- 
viduals not  to  trust  her,  exempt  himself  from  a 
demand  for  necessaries  suitable  to  his  station  and 
circumstances,  furnished  to  her  whilst  so  living 
apart  from  him,  even  by  a  person  who  had  been 
desired  by  him  not  to  trust  her. 

If  a  husband  personally  ill-treat  his  wife,  and  be 
guilty  of  cruelty  towards  her,  so  that,  from  reason* 
able  apprehension  of  further  personal  violence,  she 
is  obliged  to  quit  his  roof,  he  is  responsible  for  ne- 
cessaries to  the  same  extent  as  if  he  had  expelled 
her  therefrom,  and  under  such  circumstances,  a 
request  by  him,  that  she  would  return,  will  not  de- 
termine his  liability  for  necessaries  supplied  to  her 
during  their  separation.  Where  a  wife  is  guilty  of 
adultery,  and  either  elopes  from  her  husband  or  is 
expelled  from  his  roof  on  that  account,  or  even 
when,  being  compelled  by  hi^  cruelty  to  leave  him, 
she  is  afterwards  guilty  of  this  oftence,  and  he 
refuses  to  receive  her,  he  is  not  liable  even  for  the 
bare  necessaries  of  life  supplied  to  her  after  her 
adultery  and  during  their  separation,  although  he 
do  not  generally  or  specially  notify  persons  not  to 
trust  her. 

Good^  sold  to  wife  before  marriage, — The  hus- 
band is  liable  jointly  with  his  wife,  during  the 
marriage,  upon  all  contracts  made  by  her  while  she 
was  single,  how  improvident  soever  they  may  be, 
and  although  he  may  have  received  no  fortune  with 
hor.  The  husband,  however,  cannot  be  sued  alxme 
on  such  contracts,  but  tlie  wife  must  be  joined  in  the 
action  with  him. 


ON  THE  DUTIES  OF  MAQISTRATES. 


SKXTCHES  BT  A  J.  P. 

(Continued  from  page  143.) 


Whefi  the  Oath  and  Affirmation  should  be  admins 
istered. — The  proper  time  to  swear  the  witness  is 
before  he  gives  any  testimony,  and  not  to  take 
down  his  examination,  read  it  over  to  him,  and  then 
swear  him  to  the  contents.  A  witness  ought  whilst 
giving  testimony,  to  be  under  the  solemn  obligation 
of  an  oath  to  speak  the  truth.  Magistrates  should 
understand  that  the  oath  is  to  be  administered  to 
the  witness  before  he  is  examined  and  not  after- 
wards. [1]  Speaking  of  the  objectionable  practice 
of  taking  down  the  examinations  of  a  witness  before 
he  is  sworn,  Stone,  in  his  work  on  the  Practice  of 
Petty  Sessions,  observes :  "  A  witness  may  inad- 
vertently or  perhaps  wilfully  state  some  particulars 
erroneously  in  the  first  instance,  which  when  aflcr- 

[1]  Ter  Abbott,  C.J.    Re^.  v.  Keddy,  6  D.  &  R.  134. 
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wards  put  to  the  test  of  an  oath,  a  sense  of  shame 
may  prevent  him  from  retracting ;  and  it  is  obvious 
that  a  witness  may  answer  every  question  correctly 
which  may  have  been  put  to  him,  and  very  properly 
swear  to  the  truth  of  the  statement  so  taken  down, 
as  far  as  it  goes, — and  yet  such  evidence  may  not 
contain  the  whole  truth ;  and  the  most  important 
part  of  the  witnesses'  testimony  may  thus  remain 
unknown — the  witness  himself  being  either  uncon- 
scious of  its  importance  to  the  case  under  enquiry, 
or  being  determined  to  assist  as  little  as  possible 
in  the  elucidation  of  the  case.  For  these  and  simi- 
lar reasons,  the  Judges  have  of  late  often  reprobated 
the  system  of  taking  examinations  of  witnesses 
before  they  are  sworn." 

"  It  is  also  material,"  says  the  same  writer,  "  that 
the  witnesses  should  be  sworn  and  examined  in 
the  presence  of  the  prisoner  or  the  defendant,  if  he 
appear  to  the  summons,  that  he  may  confront  them, 
and  prepare  himself  to  cross-examine  them ;  and 
should  a  witness  be^  examined  in  the  absence  of 
the  defendant  and  the  defendant  afterwards  appear, 
it  will  not  be  sufficient  to  read  over  the  deposition 
in  the  defendant's  presence  but  the  witness  must 
also  be  re-sworn.  [2] 

Witness  refusing  to  be  sworn. — Should  any  wit- 
ness, summoned  to  give  evidence,  unlawfully  refuse, 
or  having  been  sworn,  improperly  refuse,  &c.,  to 
take  the  oath,  or  having  been  sworn,  improperly 
refuse  to  answer  such  questions  as  may  be  put  to 
him  touching  the  case,  the  Magistrates  are  armed 
with  ample  powers  to  coerce  him  to  do  so,  or  to 
punish  for  refusal ; — ^the  6th  sec.  of  the  Statute  16 
Vic,  cap.  178,  thus  enacting : — 

<<  And  if  on  the  appearance  of  any  such  person  so  summoned 
before  the  said  last  mentioned  Justice  or  Justices  either  in  obe- 
dience to  such  summons  or  upon  being  brought  before  him  or 
them  by  viitue  of  the  said  warrant,  such  person  shall  refuse  to 
be  examined  upon  oath  or  affirmation  concerning  the  premises, 
or  shall  refuse  to  take  such  oath  or  affirmation,  or  having  taken 
such  oath  or  affirmation,  shall  refuse  to  answer  such  questions 
concerning  the  premises  as  shall  then  be  put  to  him,  without 
offering  any  just  excuse  for  such  refusal — any  Justice  of  the 
Peace  then  present  and  having  jurisdiction  may,  by  warrant 
under  his  hand  and  seal,  commit  the  perscxi  so  revising  to  the 
common  gaol  for  the  Territorial  Division  where  such  person 
shall  then  be,  there  to  remain  and  be  imprisoned  for  any  time 
not  exceeding  ten  days,  unless  he  shall  in  the  meantime  con- 
sent to  be  examined  and  to  answer  cgoceming  the  premises." 

It  will  be  well  to  try  what  effect  the  reading  of 
the  above  will  have  on  refractory  witnesses,  before 
a  Magistrate  proceeds  to  make  out  the  order  of  com- 
mitment. It  will  in  general  produce  the  desired 
effect ;  should  he  still  persevere  in  refusing  to  be 
sworn  or  examined,  the  Magistrate  will  have  no 
alternative  but  to  commit  him,  for  he  cannot 
allow  the  administration  of  Justice  to  be  trifled 
with.  The  following  form  is  given  in  the  Act, 
Schedule  G.  4 : — 


Provincx  OF  Canada,      ^     j^  ^j  ^^  ^  ^  ^^  Con- 

{dmnty  or  Untied  Cauntus,  i  ^j^j      ^^  ^^^^  f,^^  ^^^„ 

as  the  fnay  be)  of )  -^  ^^  ^^  (Ctmnty  or  United 

Counties,  cts  the  case  may  be)  of ,  and  to  the  keeper  of 

the  Common  Gaol  of  the  said  iC<mnty  or  United  Counties j  as 
the  case  may  be)  at  ■ 

Whereas  information  was  laid  {or  complaint  was  made)  before 

(rne) (one)  of  Her  Majesty's  JuKtices  of  the  Peace  in 

and  for  the  said  (County  or  United  Counties,  or  as  the  case 

may  be)  of ,  for  that  (^t:.,  as  in  the  summons),  and  one 

£.  F.,  now  appearing  before  me,  such  Justice  as  aioresaid,  on 

,  at  ,  and  being  required  by  me  to  make  oath  or 

affirmation  as  a  witness  in  that  behalf,  hath  now  refused  to  do 
so,  (or)  being  now  here  duly  sworn  as  a  witness  in  the  matter 
of  the  said  information  (or  complaint)  doth  refuse  to  answer  a 
certain  question  concerning  the  premises  which  is  now  here 
put  to  him,  and  more  particularly  the  following  question,  (here 
insert  the  exact  woras  of  the  question)  without  oiferiug  any 
just  excuse  for  such  his  refusal :  These  are  therefore  to  com-' 
mand  you,  or  any  of  the  said  Constables  or  Peace  officers  to 
take  the  said  E.¥.,  and  him  safely  to  convey  to  the  Common 
Gaol  at aforesaid,  and  there  deliver  him  to  the 


keeper  thereof,  together  with  this  precept ;  and  I  do  hereby 
command  you  the  said  keeper  of  the  saia  Common  Gaol  to  re* 
ceive  the  said  £.  F.  into  your  custody  in  the  said  Common  Gaol, 
and  there  imprison  him,  for  such  his  contempt,  for  the  space  of 

days,  unless  he  shall  in  the  meantime  consent  to  b« 

examined  and  to  answer  conceminer  the  premises,  and  for  so 
doing  this  shall  be  your  sufficient  warrant 

Given  under  my  hand  and  seal,  this day  of , 

in  the  year  of  our  Lord ,  at  in  the  (Cowily,  or  oj 


the  case  may  be)  aforesaid. 


J.  S.        [L.».l 


MANUAL,   ON   THE   OFFICE   AND   DUTIES   OF 
BAILIFFS   IN   THE  DIVISION  COUNTS. 


(For  the  Law  Journal. — ^By  V.) 

C0NTIKU£O  FROM  PAO£  143. 


[2] 


And  Me  Reg.  v.  Vipont,  2Biir.  1109;  Reg.  v.  Crowther,  1  T.  R.  179. 


Duties  in  Court  (continued.) — Sh9uld  there  be  a 
Jury,  the  Bailiff  calls  the  nanies  as  given  him  from 
the  Clerk's  list  until  five  Jurors  have  answered ;  he 
then  causes  the  five  Jurors  to  stand  up  and  each  to 
place  his  right  hand  on  the  Testament,  while  the 
Clerk  administers  the  oath  to  them  as  already 
spoken  of  respecting  witnesses.  When  the  Clerk 
addresses  the  Jury  to  ascertain  if  all  have  been 
sworn,  the  Bailiff  counts  one^  two,  &c.,  as  each 
Juror  says,  "  sworn."  Should  the  Jury  or  any  of 
them  retire  by  leave  of  the  Court,  and  it  is  deemed 
necessary  for  the  Bailiff  to  take  charge  of  them,  his 
duty  in  this  particular  will  be  sufficiently  explained 
by  the  language  of  the  oath  usually  administered 
to  the  Bailiff  in  such  cases. 

When  a  Jury  returns  into  Court,  as  the  Clerk 
calls  over  their  names,  the  Bailiff  counts  as  before. 

Should  it  become  necessary  to  t^e  a  recess  dur- 
ing the  day  or  to  adjourn  the  Court  to  the  following 
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day,  the  Bailiff  can  proclaim  the  same  as  follows : 

ProclanuUion  on  Adjaumment. 

Hear  ye !  Hear  ye !  All  persons  who  have  anything  farther 
to  do  at  this  Court  may  depart  hence,  and  give  their  attendance 

here  this  day  (or  to-morrow  morning)  at o'clock. — God 

Save  the  Queen ! 

On  resuming  business  the  Court  is  opened  again 
by  proclamation : 

Proclamaiion  on  Resuming. 

Hear  ye !  Hear  ye !  All  persons  who  have  anything  further 
to  do  at  this  Court,  let  them  give  their  attendance,  and  they 
shall  be  heard. — God  Save  the  Queen ! 

In  order  to  prevent  parties  having  business  at  a 
Court  being  taken  by  surprise  in  the  rising  of  the 
Court  before  their  matters  are  attended  to,  it  is  not 
unusual,  after  all  the  business  on  the  list  appears 
to  have  been  gone  through,  for  the  Bailiff,  by  order 
of  the  Judge,  to  make  the  following  proclamation : 

Final  Prodamaium. 

Hear  ye !  Hear  ye !  All  persons  that  have  anything  further 
to  do  at  this  Court,  let  them  come  forth,  and  they  shall  iS  heard ; 
otherwise  they  and  every  one  else  may  depart  hence  for  this 
time. — God  Save  the  Queen ! 

The  above  proclamations  should  be  committed 
to  memory  by  the  Bailiff. 

By  the  18th  sec.  of  the  D.  C.  Act,  Bailiffs  "shall 
'*  exercise  the  power  and  authority  of  a  Constable 
"  and  Peace  officer  daring  the  actual  holding  of 
"  the  Division  Court,  with  full  powers  to  prevent 
**  all  breaches  of  the  Peace,  riots  or  disturbances, 
*'  within  the  Court-room,  or  building,  wherever  the 
"  Court  is  held,  or  in  the  public  street,  squares  or 
"  other  places  within  hearing  of  the  Court,  and  to 
"  arrest,  with  or  without  warrant,  all  parties  enga- 
"  ged  therein  or  offending  against  the  meaning  of 
"  the  clause,^  &c. 

Thus  it  will  be  seen  that  Bailiffs  possess  a  right 
by  virtue  of  their  office  to  act  as  peace  officers,  in 
addition  to  the  authority  they  will  have  in  acting 
upon  the  mandates  of  the  Judge.  The  Bailiff  will 
in  general  receive  express  directions  from  the 
Judge  as  the  occasion  may  require  what  to  do  in 
case  of  disturbance.  For  the  duties  of  a  Peace 
officer  generally.  Bailiffs  are  referred  to  the  Canor 
dian  Constable^s  Assistant^  from  which  we  extract 
the  following  caution  as  to  arrest  without  warrant : 

"  In  all  cases  of  arrest  it  is  usual  and  proper  for 
the  Constable  to  make  known  his  office,  and  to 
demand  of  the  party  offending,  to  surrender  in  the 
Queen's  name,  befbre  recourse  is  had  to  violent 


measures.  Private  persons  present  may  be  called 
upon,  and  are  bound  to  assist  the  Constable  in 
effecting  the  arrest." 

If  a  party  makes  a  disturbance  in  Court,  he  will 
be  dealt  with  by  the  Judge ;  and  in  every  case  the 
offender  be  brought  before  the  Jud^e,  who  will  give 
the  necessary  directions  to  the  officer,  in  case  the 
matter,  in  the  opinion  of  the  Court,  would  be  better 
or  more  conveniently  left  to  another  tribunal. — 
Where  an  arrest  is  once  made  under  the  13th  sec. 
of  the  Act,  the  party  should  be  detained  in  custody 
till  his  punishment  is  determined  by  the  Judge,  or 
order  made  respecting  him. 

In  conclusion  :  Officers  must  remember  that  their 
individual  attention  must  be  given  to  the  business 
of  the  Court,  and  they  must  not  suffer  parties  to 
interrupt  them  or  draw  their  attention  from  it,  and, 
to  use  the  words  of  an  English  writer  on  the  duties 
of  Bailiffs,  "  It  is  almost  unnecessary  to  add,  that 
every  respect  must  be  paid  to  the  Court,  and  its 
Judge;  this  can  be  shown  in  many  ways,  but 
chiefly  by  observing  a  proper  demeanour,  by  not 
joining  in,  but  checking,  any  merriment  or  inde- 
cent conduct  on  the  part  of  the  attendants  of  the 
Court."[ll 


U.   C.    REPORTS. 


CHAMBER  REPORTS. 

(Reported  for  the  Lmo  Journal  and  IlarriaoHH  Common  Law  Proetdyre  Atty  fry 
J.  Lkach  Talbot,  Esq,^  Barrisier^at'Law.) 

SmTTHE  XT  AL  V.  TOWXR. 
Change  of  Vtnve—New  Rules— Prattiet. 

pn  Chambers,  Sept  18,  1888.] 

This  was  an  application  on  the  pait  of  the  defendants  for  an 
order  to  change  the  Venue  undfer  the  old  practice,  the  writ 
having  heen  issued  previous  to  the  time  at  which  the  Common 
Law  Procedure  Act  and  the  rules  framed  under  it,  came  into 

force. 

Burns,  J. — This  application  must  be  refused.  The  course 
prescribed  by  the  new  Rules  (R.  19)  is  that  a  summons  shall 
DC  issued  calling  on  the  plaintiff  to  show  cause,  so  that  the  mo- 
tion to  change  the  Venue  may  be  disposed  of  at  one  hearing. 
The  new  Rules  are  in  force  as  to  the  old  suits,  wherever  they 
are  applicable. 

An  application  was  then  made  for  a  summons  to  show  cause, 
which  was  granted. 

The  Queen  v.  Hunter. 

InttriocuforyjudgftwU  signed  before  pasting  of  the  C,  L.P.  Jgp^SmhsegMmi 

usu*  of  execution — Practice. 

(In  Chunben.) 

This  was  a  motion  on  the  part  of  the  plaintiff.  Interlocutory 
judgment  had  been  signed  according  to  the  old  practice  before 
vacation,  the  defendant  not  having  pleaded,  although  the  decla- 
ration had  been  served  with  a  demand  of  plea.  The  applica- 
tion now  was  that  the  plaintifi  should  be  at  liberty  to  enter 


[1]  In  England  the  Clerka  and  Bailifis  provide  themselves  with  and  wear  e 
puiieiiiiiir  eoetume :  aud  if  o^Sccrs  in  this  country  were  so  habited  also,  to  distiii- 
fuii^  them  as  ofllends,  it  wnuld  bs  a  miove  in  Oia  riglit  dircrtttm. 
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judgment  and  issue  execution  under  the  Gist  section  of  the 
Coniinon  Law  Procedure  Act,  as  the  demand  of  a  plea  was 
equivalent  to  the  notice  to  plead  within  eight  days  required  by 
that  section. 

Burns,  J. — You  must  lake  a  rule  to  compute  under  the  old 
piactice.  The  61st  sec.  refers  specially  to  summons  issued 
under  the  new  Act  and  declaration,  which  should  be  endorsed 
with  a  notice  lo  plead  informing  the  defendant  fully  of  his  lia- 
bility in  case  of  neglect.  Tlie  61st  seclion  only  speaks  of  a 
declaration  with  a  notice  to  plead  being  filed,  but  I  hold  that 
such  a  notice  should  also  be  served — (see  Rule  132  and  note.) 
Therefore  the  order  to  enter  final  judgment  under  the  61st 
section  must  be  refused. 


Pawsox  et  al  v.  Wightman. 


Fatirfaetitm  pi^^^e^ Signature  by  jplaintiff  in  jrreaenef  nf  attorney  arrtfrtHv^  to 
provision  (ffmte  Rvles^  may  und^tr  certain  nrcumsiaiicff  6e  diApensrd  with. 

(In  Chambers.) 

This  was  an  application  on  the  part  of  the  defendant  for  an 
order  directing  the  Master  of  the  Common  Pleas  to  enter  a  sat- 
isfaction piece  on  the  Roll,  and  to  grant  a  certificate  thor*H)f. 
The  motion  was  grounded  on  an  afhdavit  stating  that  a  com- 
promise has  been  effected  between  the  parties.  A  satisfaction 
piece  had  been  signed  by  plaintiff's  attorney ;  but  one  of  the 
new  Rules  (No.  64)  required  that  in  future  a  satisfaction  piece 
should  be  signed  by  the  plaintiff  and  his  signature  witnessed 
by  bis  attorney.  In  the  present  case,  however,  the  plaintiff 
resided  in  England,  and  perfect  adherence  to  the  new  rule 
would  entail  great  and  unnecessary  delay,  and  in  fact  it  would 
be  impossible  to  coniply  with  that  part  of  it  which  required  the 
"witnessing  of  plaintiff's  sifjnature  by  his  attorney.  Under  these 
circumstances  it  was  submitted  that  the  order  to  the  Master 
ought  to  be  granted  directing  him  to  enter  the  satisfaction  piece 
signed  by  the  attorney,  and  to  give  the  necessary  certificates. 

Burns,  J. — Take  tne  order. 


Cronvn  v.  a  skin. 

Jrrtgularity  in  writ — Ammdm^nf. 

(In  Chamlwrs.  S^pt.  15, 1856.) 

In  this  case  a  summons  had  been  obtained  by  the  defendant 
for  the  plaintiff  to  show  cause  why  the  writ  should  not  be  set 
aside  on  the  ground  of  irregularity,  the  Chief  Justice's  name 
having  been  omitted  in  ihe  teste. 

Plaintiff  now  appeared,  but  had  no  cause  to  show.  He  soujjht 
therefore  to  amend  Ix3th  the  original  writ  and  service  by  inser- 
tion of  the  Chief  Justice's  name  under  the  .TOh  section  pf  the 
Common  Law  Procedure  Act,  which  directed  that  "such 
'*  amendment  may  be  made  upon  any  application  to  set  aside 
"  the  writ  upon  such  terms  as  to  the  Court  or  a  Judge  may 
"seem  fit." 

Richards,  J.,  granted  leave  to  amend  the  writ  as  required, 
on  payment  of  costs  and  serving  a  x^w. 


issue  0^  a  writ  of  attachment  "  to  direct  that  the  plaiutiff  may 
"  proceed  in  the  action  in  such  manner,  and  subject  to  such 
"  conditions  as  the  Court  or  a  Judge  may  direct  or  impose." 
Burns,  J.,  granted  an  order  "  that  the  plaintitlbe  allowed  to 
"  proceed  in  the  action  by  filing  the  declaration  and  notice  to 
"  plead  in  the  office  of  the  Deputy  Clerk  of  the  Crown  at  Ham- 
"  ilton,  and  that  such  filing  shall  be  deemed  good  service  on 
"  the  defendant" ;  also,  "  that  filing  notice  of  assessment  for 
the  defendant  shall  be  good  service  according  to  the  practice 
in  force  before  the  Common  Law  Procedure  Act  of  1856." 


McGuiRE  v.  Sneatii. 

AppHeaticH  for  order  to  produce  doeutneuts. 

(In  Chambers.) 

This  was  an  application  for  a  Judge's  order  to  the  Commis- 
sioner of  Crown  Lands,  to  produce  an  original  docunaent  from 
the  Crown  Lands  office,  as  necessar}'  for  the  just  trial  of  the 
case  which  was  an  action  of  ejectment.  The  document  required 
was  an  assignment  of  ^a  squatter's  right,  on  which  the  defendant 
relied  to  prove  his  title.  A  certified  copy  had  been  obtained, 
but  it  was  believed  that  that  would  not  oe  admissible  in  evi- 
dence, and  the  application  was  made  in  consequence  of  the 
32d  rule,  which  directed  that  no  subpcena  for  the  production  of 
an  original  record  should  be  issued  unless  upon  the  production 
of  a  Judge's  order  or  rule  of  Court  to  the  proper  officer. 

Richards,  J. — This  application  must  be  refused.  The  docu- 
ment does  not  come  within  the  meaning  of  the  rule  as  "  an 
original  record "  or  "  original  memorial.*'  If  it  were  so,  on 
the  same  grounds  one  might  include  the  documents  in  all  the 
Government  offices  within  the  provisions  of  the  rule :  and  an 
application  might  be  made  for  a  petition  to  the  GJoveraor  Gen- 
eral on  which  to  ground  an  action  for  slander,  which  mi^ht  be 
clearly  a  privileged  communication.  Your  course  is,  if  the 
document  is  necessary  at  trial,  and  if  a  certified  copy  is  not 
sufficient,  to  apply  to  the  Governor  in  Council  for  leave  to  pro- 
duce it  at  the  trial  or  to  obtain  a  subpoena  in  the  ordinary  way, 
if  the  officer  in  whose  possession  it  is,  is  bound  to  produce  it. 

The  Rule  means  records  of  the  Court  and  memorials  in  the 
hands  of  the  Registrars. 


Wallace  v.  Frazf.r. 


Ke KENDALL  ET  AL  V.  McKlUMMON. 


AJatouding  debtor— Prccecdin  go  against— Praettrr. 

[      Cliamberi",  Repl.  13,  1866.. 

In  this  case  a  writ  of  attachment  had  been  sued  out  against 
the  defendant  as  an  absconding  debtor,  according  to  the  old 
practice  under  a  Judge's  order,  on  the  6th  of  March,  1856,  for 
£321  and  costs,  which  writ  was  executed  by  the  SherifT  of 
Wentworth  on  defendant's  goods  and  chattels  on  the  8th  day 
of  March.  The  usual  notice  of  seizin  was  published  in  the 
Gazette,  and  the  defendant  not  appearing,  a  writ  of  summons 
was  issued  on  the  15th  of  Marcli  and  served  according  to  the 
practice  then  existing,  by  leaving  a  copy  at  the  last  a*scertained 
residence  of  the  defendant,  and  posting  another  in  the  Clerk  of 
the  Crown's  office. 

Under  these  circumstances  liberty  was  now  asked  on  the 
part  of  the  plaintiff  to  proceed  with  the  service  of  a  declaration 
under  the  old  practice.    The  45th  section  of  the  Common  Law  I 
Procedure  Act  gave  pcrniw  "  to  the  Cmirt  or  a  Judge"  after  the ! 


Service  of  a  dcrlamtinn  in  neccswiry.  whether  in  cat-c  of  Appearance  or  non« 
npp«arniice  of  defeiulant,  except  wuere  suMituiioii  ordered  by  the  Court  or 
a  Jiuige. 

(Ill  Chamltcrsi,  Sept.  15. 1866.) 

A  writ  having  been  issued  under  the  old  practice  and  served, 
the  defendant  did  not  appear.  The  plaintiff  then,  the  Common 
Law  Procedure  Act  having  come  into  force  in  the  meanwhile, 
fifed,  but  did  not  serve,  a  declaration  under  the  61st  section, 
endorsed  with  a  iiotico  to  plead,  in  eight  days.  At  the  expi- 
ration of  the  time  to  plead,  so  endorsed,  plaintiff  signed  judg- 
ment by  default  as  final,  and  proceeded  to  issue  execution. 

On  the  part  of  the  defendant,  it  was  now  sought  to  set  aside 
the  iudcment  on  the  ground  that  the  declaration,  with  notice 
to  plead  under  the  6Lsl  section,  should  have  been  served  on 
the  defendant  as  well  as  filed.  The  132nd  rule  required  that 
a  copy  of  every  declaration  and  subsequent  pleading  sLould 
be  served  upon  the  opposite  party,  and  its  words  were,  "as 
<*  well  where  the  plaintiff  has  entered  an  appearance  for  the 
"  defendant,  as  where  the  defendant  has  appeared  in  person 
"or  by  attorney.'*  The  first  part  of  this  rule  was  a  mistake, 
as  under  the  Common  Law  Procedure  Act,  the  practice  of 
entering  an  appearance  by  the  plaintiff  for  the  defendant  was 
abolished ;  but  the  evident  meaning  of  the  rule  was  that  even 
in  case  of  the  non-appearance  of  the  defendant,  subsequent 
pleadings  should  be  served  on  him,  except  in  cases  where  it 
was  otherwise  ordered  by  the  Ju<{ge.  (Queen  v.  Hunter,  per 
Bums,  J.,  in  Chambers,  Sept.  12th. (a) 

For  the  plaintiff  it  was  contended  that  merely  filing  the 
declaration  was  quite  sufficient  'under  the  61  st  section,  and 

(i»)  Repine  ?f.  C.  h.  J.,  Vril.  9,  pBffe  183. 
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that  the  meariinio^  of  the  of  the  132nd  rule  was  that  pleadings 
shoald  necessarily  be  served  only  in  case  of  the  appearance 
of  the  defendant. 

Richards,  J.,  decided  in  general  that  service  of  the  decla- 
ration was  necessary  in  all  cases,  except  otherwise  ordered 
by  the  Court ;  under  the  61st  section,  service  as  well  as  filing 
was  evidently  contemplated,  though  not  specially  mentioned, 
and  though  there  was  a  mistake  in  the  wording  of  the  132iid 
rule,  it  plainly  apphed  to  cases  of  non-appearance.  Judgment 
signed  by  the  'plaintiff  should  accord mgly  be  set  aside  with 
costs,  defendant  having  undertaken  not  to  bring  any  action. 


Carruthers  v.  Dickjcy. 


Fraetiee— Change  of  VeniK. 

(In  Chambers,  Sept.  Iff,  1868.) 

In  this  case  a  summons  had  been  obtained,  calling  on  the 
plaintiff  to  show  cause  why  the  Venue  should  not  be  changed. 
Tlie  application  to  change  was  grounded  on  a  common  afR- 
davit  stating  that  the  cause  of  action,  if  any,  had  arisen  in 
York  aqd  not  Simcoe. 

Plaintiff  now  showed  cause.  The  19th  rule  gave  power  to 
the  Judge  fully  to  consider  all  the  circumstances  of  the  case, 
and  not  to  change  the  Venue,  as  a  matter  of  course,  upon  a 
common  affidavit.  In  the  present  case,  althou£;h  the  coutract 
upon  which  the  action  was  grounded  was  made  in  York,  the 
breach  of  it  was  made  in  Simcoe,  where  the  plaintiff's  prin- 
cipal witnesses  resided,  and  where  the  case  could  be  most 
fitly  tried. 

Richards,  J. — This  summons  must  be  discharged.  The 
plaintiff,  in  his  affidavits,  has  shown  that  he  can  give  evi- 
dence of  facts  occurring  in  the  county  of  Simcoe,  ana  no  good 
grounds  are  shown  why  the  case  should  not  be  tried  at  Sim- 
coe, and  unless  the  defendant,  on  the  other  hand,  shows  some 
special  grounds  why  it  should,  the  Venue  cannot  be  changed 
on  the  common  afficfavit,  it  having  been  sufficiently  answered. 

Summons  discharged. 


GENERAL   AND   MUNICIPAL   LAW. 


The  Queen  v.  Smith  and  Corbett. 

JJcAetts  Corpus  and  return — Might  of  mother  to  rhild. 

(Ill  C'liambcrs,  7«h  July.  1856.) 

On  the  26th  of  June,  A.  D.  1856,  a  writ  of  Habeas  Corpus 
was  issued  out  of  the  Court  of  Queen's  Bench,  directed  to 
James  Smith  and  Margaret  Corbett,  commanding  them  to 
"  have  the  body  of  James  Corbett,  infant  son  of  James  Corbett, 
<<  now  detained  in  your  custody,  as  it  is  said,  under  safe  and 
<'  secure  custody,  together  with  the  cause  of  his  being  so 
'<  detained,  by  whatsoever  name  he  may  be  called,  before  the 
'<  Honourable  Archibald  McLean,  one  of  the  Judges  of  our 
**  Court  of  Queen's  Bench,  at  the  Judges'  Chambers  at  Os- 
'<goode  Hall,  in  the  said  City  of  Toronto,  forthwith,  and  then 
'^  and  there  to  do  and  receive  all  and  singular  those  things 
«  which  our  said  Court  shall  tlien  direct  and  consider  of  him  in 
"this  behalf." 

To  which  writ  the  followins:  returns  were  made : — 

In  obedience  to  the  writ  of  Habeas  Corpus  hereunto  an- 
nexed, I,  James  Smith,  therein  named,  do  bring  before  the 
Honourable  Sir  John  Beverly  Robinson,  Baronet,  thief  Justice 
of  Upper  Canada,  presiding  in  Chambers,  the  body  of  James 
Corbett,  jr.,  and  I  numbly  certify  and  return  to  his  Lordship 
that  the  said  Margaret  Corbett,  wife  of  the  said  James  Corbett, 
in  said  writ  named,  is  my  sister;  and  before  and  at  the  time 
of  the  issuing  of  said  writ,  she  was  and  still  is  living  in  my 
house,  in  the  City  of  Toronto,  with  her  child,  the  said  James 
Corbett,  jr.,  of  her  own  free  will  and  voluntary  act,  and  with- 
out coercion  or  force  on  my  part,  or  of  any  person  or  persons 
on  my  behalf.  And  I  do  further  certify  that  the  said  Margaret 
Corbett  wns  married  to  the  saict  James  Corbett  in  or  about  the 


month  of  March,  A.  D.  1853,  and  that  whhin  a  few  months 
after  said  marriage  the  said  Jas.  Corbett  frequently  ill-treated 
the  said  Margaret  Corbett,  and  used  great  force  and  violence 
towards  her,  so  much  so  that  she  left  the  said  James  Corbett 
and  went  to  reside  with  her  aunt  Elizabeth  Harper,  of  Thor- 
old,  but  that  some  time  afterwards,  on  said  James  Corbett's 
promising  amendment,  she  returned  to  live  with  him,  and  so 
continued  to  live  with  him  until  the  ninth  day  of  June  last 
past,  when,  in  consequence  of  violent  and  brutal  ill-treatment 
towards  her  on  the  part  of  the  said  James  Corbett,  she  again 
left  him  and  came  to  my  house,  with  her  child,  where  she 
has  since  resided.  And  I  further  certifv  that  I  have  heard 
and  believe,  that  the  said  James  Corbett  has  frequently  since 
his  marriage  been  greatly  intoxicated  from  the  effects  of  strong 
drink,  and  has  treated  the  said  Margaret  Corbett  in  a  cruel 
manner,  and  beaten  her  so  severely  that  she  was  apprehen- 
sive of  her  life.     All  this  I  hereby  certify. 

Witness  my  hand  this  fifth  day  of  July,  1856. 

(Signed)  James  Smitii. 

In  obedience  to  the  writ  of  Habeas  Corpus  hereunto  an- 
nexed, I,  Margaret  Corbett,  wife  of  James  Corbett,  do  bring 
before  the  Honourable  Sir  John  Beverly  Robinson,  Chief  Jus- 
tice of  Upper  Cai^da,  the  body  of  James  Corbett,  jr.,  the  child 
of  me  and  of  James  Corbett,  born  in  lawful  wedlock,  and  now 
an  infant  of  the  age  of  nearly  sixteen  months.  I  also  certify 
that  I  was  married  to  the  said  James  Corbett  in  the  month  of 
March  A.  D.  1853,  and  immediately  thereafter  went  to  Jive 
with  him ;  that  the  said  James  Corbett  was  m  the  habit  of 
becoming  intoxicated  from  drinking  liquor,  and  after  being 
married  about  three  months,  in  consequence  of  his  cruel 
treatment,  he  having  beaten  me  severely,  I  left  him  and  went 
to  reside  with  my  aunt  in  Thorold,  and  after  being  separated 
from  him  about  seven  months,  I  returned  to  live  with  him, — 
and  so  lived  with  him  until  the  ninth  day  of  June  A.D.  1853, 
when  I  left  him  and  went  to  reside  with  my  brother,  James 
Smith ;  that  when  I  returned  to  live  with  the  said  James 
Corbett,  ho  faithfully  and  solemnly  promised  amendment, 
and  not  to  ill-treat  me  again  ;  that  I  am  afraid  if  I  am  to 
return  to  my  said  husband  to  live  with  him  I  would  be  sub- 
jected to  the  same  ill-treatment  I  have  hitherto  received  from 
him,  and  my  life  might  be  in  danger  from  his  violence ;  that 
on  the  ninth  day  of  June  last  past  my  said  husband  beat  me, 
and  kicked  me,  and  turned  me  out  of  his  house ;  that  on  that 
day  I  went  three  several  times  and  endeavoured  to  get  into 
the  house  for  the  purpose  of  procuring  clothes  for  the  child  ; 
that  I  had  the  child  in  my  arms  when  my  husband  first  turned 
me  out  on  that  day ;  that  said  James  Corbett  would  not  allow 
nie  to  get  into  the  house — called  me  ill-names  and  said  I 
never  should  get  anything  from  him  ;  that  I  am  apprehensive 
if  the  child  were  given  up  to  said  James  Corbett,  it  would  not 
be  properly  cared  for:  and  I  humbly  implore  his  Lordship  to 
allow  me  to  retain  possession  of  my  child. 

Witness  my  hand  this  fifth  day  of  July,  1856. 

(Signed)  Margaret  Corbett. 

The  following  order  was  thereupon  made : — 

Robinson,  C.J. — After  hearing  the  parties  before  me  on  the 
return  to  this  writ,  I  discharge  the  mother  and  child,  leaving 
her  at  liberty  to  return  with  her  child  or  not  to  her  husband, 
as  she  thinks  proper. 


O'DoNAiioE  V.  The  School  Trustees  of  Sec  No.  4,  Thorah. 

(Triiiily  Term,  19  Vic.) 

Sthffoi  Trustees, 

Up<»n  an  applicntion  for  n  nilc  Nisi  for  n  tuaiulainu.**  by  t'le  l^acher  of  a  school 
nefiioii  HgtuiiMf  the  ini^rcM  offiiicli  wrfiim.  requiring  thrm  to  Itjvya  rate  *Hf- 
fici<'iii  to  {Niy  the  applicant  th^  balance  of  his  salary  ii«i  xuch  teacher,  recoverad 
in  the  DiviMon  Court  aguin«t  t'unner  trustees  ;  the  c<»urt  refused  lo  grai'.t  sucti 
rale,  it  not  appcanng  on  the  application  when,  for  liow  lung,  and  by  wbota 
the  Kuid  teacher  was  eoiploycd.  [6  C.  1*.  R.,  297. J 

Application  by  M  C  Cameron  on  the  4tli  Sept.,  1855,  for 
a  rule  Am  on  the  said  trustees,  to  show  cause  why  a  manda- 
mus shmild  not  ireu^  Ho  them,  requiring  them  tb  levy  a  rate,  dr 
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cauae  to  be  assessed  and  collected,  a  rate -sufficient  to  pay  the 
said  O'Donaboe  £26  Ss.  6d.,  being  the  balance  due  him  as 
teacher  of  the  said  section,  and  the  balance  of  costs  due  on  the 
judgment  recovered  by  him  for  said  salary,  with  costs  of  this 
application.  It  is  stated  in  the  aiffidayit  of  D'Arcy  Boulton, 
Esq.,  attorney  for  O'Donahoe,  that  about  the  21st  Au^^ust,  1851, 
saia  O'Donahoe  obtained  a  judgment  in  the  Eighth  Division 
Court  of  York  and  Peel  against  William  McCarkill,  George 
Proctor,  and  Duncan  Calder,  trustees  of  School  Section  No.  4, 
township  of  Thorah,  in  an  action  on  contract  for  £24  lOs.  6d., 
debt,  and  £1  17s.  2d.  costs — £26  Is,  8d. — against  the  corporate 
property  of  said  trustees,  ordered  to  be  paid  in  one  month ; 
such  judgment  being  recovered  within  the  jurisdiction,  &c. 
That  execution  issued  thereon  against  the  goods  of  said  trustees 
as  a  corporation,  returned  by  the  bailiiTm^e  £1  4s.  6d.  and  no 
more  goods,  lliat  on  29th  April,  1852,  the  said  judgment  was 
duly  certified  into  the  county  court,  and  Ft,  Fa,  issued  there- 
upon against  the  corporate  lands  of  said  trustees  for  £25  7s.  2d. 
returnable  Ist  day  of  June  term,  1853,  returned,  made  £5  5s., 
and  no  more  lands.  That  a  summons  was  issued  by  the  County 
Court  judge  under  section  91  of  Division  Court  Act  of  1850, 
afterwards  discharged  on  the  ground  of  want  of  authority  in  the 
court,  (date  not  stated.)  That  there  is  still  due  O'Donahoe 
£26  88.  8d.  That  the  school  trustees  of  fmd  school  section 
have  been  frequently  requested  to  pay  said  balance  and  have 
refused  so  to  do,  and  still  refused,  and  set  him  at  defiance ;  that 
said  trustees  have  no  ^oods  or  lands  whereof,  &c.  That  the 
said  debt  was  incurrea  by  the  above-named  trustees,  as  such 
trustees,  on  account  of  the  salary  of  said  O'Donahoe  as  teacher 
of  the  said  school  section ;  and  that  he,  O'Donahoe,  on  several 
occasions  requested  the  trustees  of  the  said  school  section  for 
the  years  1853  and  1854  (not  named)  to  levy  a  rate  as  I  y  law 
provided,  for  the  payment  of  said  debt ;  and  that  the  said  trus- 
tees of  the  said  years  declined  so  to  do,  and  as  he  believed  so 
declined  by  reason  of  the  ratepayers  of  the  said  section  having 
met  to  consider  the  question  whether  the  said  bill  should  be 
paid  or  not,  and  decided  at  such  meeting  tliat  it  should  not. 
Affidavit  sworn  the  24th  August,  1855. 

Macaulay,  C.J. — Upon  reference  to  the  statute  13  &  14  Vic. 
cap.  48,  sec.  12,  No  16 ;  ib.,  sec.  17,  No.  5 ;  sec.  6,  No.  4 ;  sees. 
17  &  6,  No.  4;  16  Vic,  cap.  185,  sees.  6, 11,  15,  17,  and  24  j 
and  the  statute  13  &  14  Vic,  cap.  48,  sec  6,  No.  4,  and  sec  12, 
Nos.  5, 7,  9  and  16 — upon  which  this  application  depends ;  and 
having  carefully  examined  those  clauses,  we  cannot  find  au- 
thority to  grant  this  application.  Nothmg  is  laid  before  us  to 
show  when,  where,  or  upon  what  terms,  or  for  what  time  the 
applicant  was  employed  to  teach  the  school,  and  we  are  m  effect 
called  upon  to  enforce  a  Division  Court  judgment  in  favour  of  a 
echool  teacher  against  the  trustees  as  a  corporation  by  manda- 
mus to  them  to  levy  a  rate  retrospective  in  its  object. 

The  statutes  confer  certain  powers  and  impose  certain  obli- 
gations upon  the  trustees,  and  if  it  be  lee^ally  ni  their  power  and 
tneii'  legal  duty  to  do  what  the  mandamus  is  asked  to  compel, 
the  statute  seems  to  afford  another  remedy  by  action.  If  not 
legally  so  empowered  and  in  duty  bound  to  act,  the  court  can- 
not confer  authority  by  a  writ  of  mandamus,  nor  will  it  grant 
such  a  writ  to  order  the  trustees  to  do  that  which  it  is  not  a 
duty  incumbent  upon  them  to  perform. 

Before  we  should  be  disposed  to  grant  a  rule  to  show  cause,  we 
should  desire  to  hear  it  determined  that  no  action  does  lie  against 
the  trustees  individually.  Although  the  court  should  consider 
it  in  their  power  to  levy  the  rate  required,  such  a  suit  ought  to 
be  instituted  in  the  County  Court  ;  but  if  the  trustees  have  been 
changed  since  the  Division  Court  judgment  was  recovered,  I 
by  no  means  am  to  be  understood  as  intimating  that  the  action 
could  be  maintained  against  the  trustees  for  the  time  being.  We 
decline  granting  a  rule  on  the  facts  before  us ;  but  the  applicant 
can,  if  80  advised,  take  the  opinion  of  the  Court  of  Queens's 
Bench  on  the  subject  next  term,  by  moving  that  court  for  a 
ttiandamus,  either  on  the  same  or  upon  additional  facts. 

McLean  J.,  and  Richards,  J.,  concurred. 

Rule  refused. 


RjEiD  V.  The  Mayor,  Aldermen  and  Commonalty  op  the 

City  of  Hamilton.        •- 

(Trinity  Term,  1 9  Vic. ) 

Notif  of  action — Evidenc*  nndtr  general  ia$H*, 

Case,  for  wrongfully,  r\tf([\^e\\\\y  and  carelessly  digging  and  excavating  streets 
in  tiie  City  of  Hamilton,  odjoining  plaintifPs  cloa<r,  and  thereby  injunng  said 
close,  &  c.     Plea,  not  guiltr  per  statute. 

Held,  iKt.  That  a  by-law  slranld  have  been  passed  by  the  Corporation  to  sanction 
the  act  complaijied  of.     (McLcaiL,  J.,  di»^enling.) 

2nd,  That  when  there  is  no  by-law,  and  when  the  act  conwlained  of  is  done 
under  the  statute  13  &  14  Vic,  cap.  16,  the  defendants  are  Entitled  to  notice  of 
actioii,  coming  as  they  do  fully  within  the  spirit  of  the  protecting  statute. 

3nl.  That  if  the  defendants  are  liable  for  the  tortious  acts  in  the  declaration 
coniplAined  of,  they  are  entitled  to  give  special  matter  in  evidence  under  the 
general  issue. 

[6C.  P.  R.2e9.] 

Writ  issued,  lllh  day  of  January,  1854.  Declaration,  lOlh 
day  of  May,  1854. 

First  count  states,  that  plaintiff  before  and  at,  &c.,  was  pos- 
sessed of  a  close  or  parcel  of  land  in  the  City  of  Hamilton^ 
composed  of  lots,  numbers  26,  27,  28,  35,  36,  and  37,  in  the 
survey  of  lots  made  by  Peter  Hunter  Hamilton,  bounded  on 
the  east  by  a  street  or  highway  called  James  Street,  on  the 
south  by  a  street  or  highway  called  Robinson  Street,  and  on 
the  north  by  a  street  or  highway  called  Duke  Street ;  yet 
that  defendants,  wrongfully  intenaing,  &c.,  to  wit,  on  the  1st 
of  August,  1853,  torongfuilyy  and  negligently,  and  careUady, 
&c.,  dug  and  excavated  the  said  streets  adjoining  said  closOf 
and  so  near  the  same,  and  also  took  and  carried  away  therefrom 
the  earth  and  soil  so  dug  and  excavated,  in  a  negligent  and 
careless  and  improper  manner,  and  without  leaving  any  suffi- 
cient or  proper  support  to  prevent  the  soil  and  earth  of  plain- 
tilPs  close  from  falling  away  from  said  close  into  and  upon 
the  said  streets,  or  prevent  the  fences  of  plaintiff,  standing  on 
said  close,  from  falling,  and  lowered  thereby  the  said  streets 
so  much,  that  by  reason  thereof  a  quantity  of  soil  and  earth  of 
plaintiffs'  said  close  gave  way  and  fell  in  and  upon  the  said 
streets  and  was  washed  down  and  carried  away,  and  whereby 
also  said  plaintifPs  said  fence  surrounding  said  close  fell,  and 
plaintiff  was  thereby  greatly  incommoded,  &c.,  and  obliged 
to  build  a  stone  wall  to  prevent  the  further  falling  of  the 
earth,  &c.,  of  the  said  clo.se,  and  the  value  of  said  close  hath 
been  greatly  diminished,  &c.  ^ 

Second  count :  That  before  and  at,  &c.,  plaintifT  was  pos- 
sessed of  a  dwelling-house  and  close  in  the  City  of  Hamilton, 
bounded  on  the  ea<«t  by  James  Street,  on  the  south  by  Robin- 
son Street,  on  the  north  by  Duke  Street,  and  on  the  west  by 
lands  of  Robert  Roy,  which  streets  before  and  at,  &c.,  were 
on  or  about  the  same  level  with  the  said  close  of  plaintiff, 
whereby  the  soil  and  earth  of  said  close  was  supported  and 
kept  from  fallings  and  plaintiff  had  free  access  to  and  from 
said  streets  into  and  from  said  close  at  all  times,  for  carts, 
carriages,  horses,  and  foot  passengers,  &c. ;  yet  defendants, 
well  knowing,  &c.,  wrongfully,  negligently,  improperly  and 
injuriously,  to  wit,  on  the  1st  of  August,  1853,  dug  and  exca-^ 
vated  the  said  streets,  and  lowered  the  same  below  the  origi- 
nal level  without  leaving  sufficient  support  to  prevent  die 
earth  and  soil  of  plaintifPs  close  from  falling  away ;  by  rea- 
son whereof  a  great  portion  thereof  did  give  way  and  l^li  in 
and  upon  the  said  street,  and  was  washed  down  and  carried 
away,  and  also  thereby  the  plainlifl^s  fences  around  said  close 
gave  way  and  fell  down,  and  plaintiff  prevented  access  in 
any  manner  to  his  said  close  and  house  from  the  said  streets 
until  he  made  a  foot- way  at  great  expense  from  Duke  street 
up  to  said  close,  and  at  large  expense  built  a  stone  wall  and 
stair-case  to  allow  access  on  loot,  and  hath  been  deprived  of 
any  access  from  said  streets  to  said  close,  for  horses,  carta, 
carriages,  &c.,  whereby,  &c. 

Third  count :  That  before  and  at,  &c.,  plaintiff  was  pos- 
sessed of  a  dwelling-house  and  close  in  the  City  of  Hamilton, 
bounded  as  before  described;  that  before  and  at  the  time 
when,  &c.,  the  said  streets  were,  and  from  ticne  immemorial 
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had  been,  on  or  about  the  same  level  with  said  close  of  plain- 
tiff, by  means  whereof  the  soil  and  earth  was  supported,  &c., 
and  plain tif!  had  free  access  therefrom  into  and  upon,  and  to 
and  from  said  close,  at  all  times,  for  all  horses,  carriages,  foot 
passengers,  &o. :  yet  defendants,  well  knowing,  &c.,  to  wit, 
on  the  firbt  of  August,  1853,  wrongfully  dug  and  excavated 
the  said  streets  adjoining  said  close,  and  took  and  carried 
away  the  soil  and  earth  thereof,  &c.,  and  greatly  lowered  the 
same,  &c.,  as  in  last  count — omitting  any  charge  of  negli- 
gence. 

Plea — Not  guilty  by  statute.  Defendants  referring  to  14  & 
15  Vic.  cap.  M,  on  being  called  upon  by  a  judge's  summons. 

At  the  trial,  before  Draper,  J.,  autumn,  1854: 

On  plaintifi's  part  evidence  was  given — that  by  the  defen- 
dants' book  of  minutes  it  appeared  that  on  the  24th  of  August, 
1852,  the  council  passed  a  resolution  for  the  preparing  plans 
and  specifications  for  grading  and  gravelling  Upper  James 
Street ;  that  tenders  be  advertised  for  according  to  such  plan. 
That  on  the  Istof  September,  1852,  the  council  passed  a  reso- 
lution appointing  Carr  (or  Kerr)  to  superintend  the  improve- 
ments on  John,  James  and  York  Streets,  or  any  other  work 
let  out  on  contract.  That  on  the  15th  September,  1852,  the 
council  resolved  that  the  tenders  for  grading  and  gravelling 
James  Street  be  referred  to  a  committee  to  accept  the  most 
beneficial  tender :  that  on  the  20th  September,  1852,  by  arti- 
cles of  agreement,  executed  under  hand  and  seal  of  Garratt 
Kenny  and  Patrick  Cain,  (but  not  by  defendants)  but  stated 
to  be  entered  into  by  said  Kenny  and  Cain  of  the  first  part, 
and  the  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
Hamilton,  ol  the  second  part ;  the  parties  of  the  first  part 
agreed,  according  to  the  specification  annexed,  to  grade, 
drain,  macadamize  and  gravel  that  part  of  James  street  in 
said  specification  mentioned  and  described,  &c.,  on  or  before 
the  first  of  December  then  next,  to  be  paid  as  the  work  pro- 
gressed upon  the  estimates  of  (defendants')  engineer,  auci  the 
ultimate  balance  upon  his  certificate  of  satisfaction  with  the 
work,  &o.,  with  various  stringent  clauses  or  checks  upon  the 
contractors.  It  concludes  as  it  the  Mayor  had,  or  was  to  sign 
and  seal  it  with  defendants'  seal.  The  specification  stated 
that  the  work  on  upper  James  street  would  consist  in  lower- 
ing parts  of  the  hiHs,  filling  up  hollows,  building  culverts, 
and  repairing  the  same ;  macadamizing,  gravelling,  forming 
and  regulating  the  surface  throughout  to  one  uniform  and 
regular  plan  as  therein  described,  and  according  1o  grades 
laid  down  on  the  profile  plan  of  said  street.  It  then  refers 
to  the  plan,  showing  the  length  and  levels,  &c.,  as  they  were, 
and  were  to  be  made ;  the  breadth  of  the  road  to  be  thirty  feet 
inside  or  between  the  water  tables  or  ditches^  and  the  breadth 
of  metal) inff  to  be  20  feet.  The  side-slopes,  &c.,  to  be  one 
and  a  half  horizontal  to  one  perpendicular,  &c.  The  side 
streets  leading  to  and  from  it  to  be  graded  at  the  junction  to  a 
rise  or  fall  of  one  in  twenty,  so  as  not  to  have  a  steeper  slope 
than  one  in  twenty  where  they  join  James  street,  with  a  va- 
riety of  detailed  particulars ;  to  he  observed  and  approved  of 
by  the  engineer  in  charge,  in  relation  to  the  ^^rading,  metal- 
ling, &o.  That  opposite  plaintifTs  property  in  upper  James 
street  there  is  a  very  steep  hill,  and  also  on  McNab  street,  to 
both  of  which  streets  plaintiff's  property  extende<i.  That 
there  was  a  sharp  turn  from  James  street  into  Augusta  street, 
•0  as  to  render  it  likely  a  carriage  might  over-turn,  but  at  the 
time  of  the  trial  tho  road  was  on  a  moderate  scale,  as  one 
witness  stated.  Kerr  the  engineer,  beiug  called  for  plaintiffs, 
stated,  that  the  work  had  been  done  under  his  superintend- 
ence by  Kenny  and  Cain,  and  it  was  proved  they  had  received 
payments  on  account  of  their  contract.  That  the  intention 
was  to  cut  the  road  thirty  feet  wide  and  about  two  feet  on 
each  side,  but  that  the  contractors  did  in  fact  cut  nearer  than 
that  to  plainliiPs  land  without  directions.  That  Duke  street 
was  cut  and  lowered  on  the  north  of  plaintitPs  land  and  the 
soil  taken  by  Kenny  from  Robinson  street,  which  is  south  of 
plaintiff's  property,  and  used  upon  part  of  James  street :  that 


James  street  was  raised  three  or  four  feet  higher  than  Augusta 
street,  but  Augusta  street  was  not  adjoining  plaintiff's  close. 
That  at  thirty-four  feet  width  for  the  improved  road,  there 
would  at  the  base  (or  bottom)  be  sixteen  feet  left  to  plaintiff's 
land,  measuring  from  the  centre  (17  x  16  =33,  or  half  a  chain.) 
That  the  defenaants'  cut  at  plaintifTs  was  about  six  feet,  and 
allowing  seven  feet  to  be  cut  off  the  sixteen  feet  at  the  top, 
nine  feet  would  remain  untouched  before  reaching  the  plain- 
tifTs laud :  that  so  far  as  the  James'  street  work  was  con- 
cerned, no  part  of  it  was  done  carelessly  or  negligently :  that 
the  alteration  of  the  street  was  a  great  general  iniprovement. 
Kenney  the  contractor  said,  that  opposite  plaint  in^s  they  cut 
James  street  according  to  the  plans  and  specifications  and 
directions  of  the  engineer,  and  opposite  to  tne  plaintiff^s  lot 
cut  up  to  the  lot  very  nearly,  and  went  the  distance  they  were 
obliged  to  go :  that  the  cutting  was  very  hard,  and  he  nad  to 
blast  the  underpart ;  that  they  cut  on  the  street  south  of  plain- 
tifTs land,  though  forbid  by  him  (plaintiff);  that  he,  Kenney, 
informed  the  mayor,  and  aldermen,  and  members  of  the  street 
committee,  who  told  him  he  might  take  soil  from  there  and 
they  would  stand  any  damage  for  his  so  doing.  l*hat  the  soil 
removed  from  Duke  street  was  taken  to  fill  up  and  level  on 
James  street,  but  that  Duke  street  was  not  cut  up  to  the  line 
of  the  plaintifTs  land.  Allan,  street-inspector  in  1852  and 
1853,  said  he  had  in  that  character  cut  away  soil  from  the 
street,  (Duke  street)  north  of  plaintiff's,  but  did  not  cut  it 
down  very  much,  four  or  five  feet,  nor  within  six  or  seven 
feet  of  plaintiff's.  That  defendants  paid  for  that  work.  That 
before  tnis  a  place  had  been  cut  nearly  close  to  the  plaintiff's 
fence  near  the  corner  of  James  street,  but  Duke  street  was 
not  then  a  travelled  road,  that  the  natural  level  of  the  street 
(James  street)  sloped  upwards  to  plaintiff^s  land  which  also 
sloped  upwards,  and  that  plaintiff  could  have  got  out  from  his 
land  on  the  level  of  Duke  street  before  the  cutting,  if  his 
fences  were  removed.  That  Duke  street  is  now  a  ^xxi  tra- 
velled road :  that  plaintiff  had  not  access  to  all  parts  of  James 
street,  but  there  might  have  been  at  the  upper  part  near  Rob- 
inson street,  and  there  is  not  now  much  difference  in  the  grade 
between  the  grade  of  plaintifTs  land  and  the  improved  street ; 
that  before  the  improvement  James  street  was  scarcely  pass- 
able, and  now  there  is  an  excellent  road ;  that  according  to 
the  present  grade  plaintifTs  land  is  now  higher  above  the 
present  level  of  the  street  than  formerly :  that  land  sufficient 
to  support  plaintifTs  close  and  fences  was  left  by  this  witness 
in  what  he  did. 

Another  witness,  Mcintosh,  stated  that  in  consequence  of 
cutting  down  James  street,  plaintiff^s  fences  required  support, 
and  the  earth  from  his  lot  falls  into  James  street,  and  so  along 
Robinson  street  for  sixteen  or  twenty  feet ;  that  there  is  no 
way  to  get  from  James  street  or  Duke  street  into  plaintiff^s 
land  except  a  foot  stairway  of  thirteen  or  fourteen  steps  made 
by  plaintiff,  and  that  he  must  drive  round  to  the  rear  to  get  a 
waggon  in,  and  in  winter,  owing  to  the  ice,  the  staircase  at 
times  is  often  impassable  :  that  at  the  corner,  James  street  is 
four  or  fiye  feet  below  the  level  of  Robinson  street ;  that  in 
Duke  street  it  is  graded  off  to  within  one  foot  of  plaintifTs 
fence,  done  by  persons  acting  under  the  defendants'  in- 
spector. 

Another  witness  (Nixon)  proved  that  he  put  up  a  stone  wall 
for  plaintiff  last  summer  to  prevent  the  eartn  falling  into  James 
street,  which  street  is  lowered  ten  feet,  as  also  Duke  street, 
and  at  the  corner  near  Robinson  street  the  crade  of  the  street 
is  five  feet  below  the  level  of  plaintiff's  laud.  That  it  would 
cost  £75  to  put  a  wall  along  Duke  street,  and  X80  to  do  so 
along  James  street,  and  that  plaintiff  erected  steps,  and  put 
up  a  wall  two  years  ago  wortn  i;50. 

That  plaintiff  erected  his  house  in  1851  and  1852 ;  and  about 
one  huudred  feet  from  Robinson  and  James  streets,  and  had 
to  cut  the  slope  along  James  Street  to  get  a  perpendicular  or 
fiat  surface  for  his  foundation  walls.  That  tne  first  five  feet 
of  plaintiff's  laud  is  light,  and  can  only  be  secured  by  a 
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retainingf  wall,  below  that  level  it  is  heavy  and  solid.  This 
witness  thought  it  would  cost  half  the  price  of  the  land  to  cut 
it  down  to  a  level,  for  houses  on  James  Street. 

It  appeared  upon  the  whole  of  the  plaintiiPs  evidence  that 
his  close  was  on  the  side  or  ascent  of  what  is  called  the  moun- 
tain, bounding  the  city  of  Hamilton  on  the  south,  and  that  his 
land,  in  common  with  all  others,  slopes  or  inclines  down- 
wards from  south  to  north,  and  consequently  the  improved 
grades  of  the  streets  passing  his  property  form  inchned  planes, 
and  do  not  leave  his  land  at  a  uniform  higher  level,  but  vafy- 
ing.  At  the  close  of  the  plaintiff's  case  the  court  adjourned 
till  the  next  morning,  and  it  was  arranged  by  consent  of  par- 
ties that  the  jury  should  in  the  meantime  view  the  premises. 

For  defendants,  Kerr,  the  engineer,  was  called,  and  denied 
instructing  or  authorizing  Kenny  to  work  James  Street,  other- 
wise than  the  specifications,  &c.,  directed  and  required  ;  but 
said  that,  being  requested,  he  refused.  That  he  planted  posts 
as  near  the  centre  of  James  Street  as  he  could  for  the  guid- 
ance of  the  contractors.  That  they  acted  under  his  orders, 
and  he  acted  under  the  specificatiou.  That  opposite  plaintifi's 
house,  James  Street  hau  been  considerably  lowereu,  and  cut 
down  before  the  work  complained  of  was  executed,  in  some 
parts  one  foot,  in  others  six  feet,  in  some  not  at  all,  and  that 
in  doing  the  work  below  plaintii!''8  land,  they  had  to  fill  up  in 
some  places ;  that  four  feet  wa«  the  deepest  cutting  at  any 
part  along  plaintfTs  line ;  at  the  corner  of  Duke  and  James 
Streets  it  was  one  and  a  half  feet,  and  then  from  three  to  four 
feet.  He  described  again  the  space  left  at  the  base  and  top 
of  the  cutting  in  James  Street,  and  said  the  widest  at  the  top 
would  not  exceed  forty-six  feet,  and  that  all  along  the  plaiii- 
tifPs  land  a  distance  of  at  least  seven  and  a  half  feet  was  left, 
allowing  for  the  natural  slope  of  the  land,  and  he  thought 
none  of  the  work  done  under  his  directions  approached  nearer ; 
that  there  was  previously  very  little  cutting  at  the  corner  of 
Robinson  and  James  Streets,  and  that  they  cut  about  two  feet 
nine  inches  at  the  north  side  of  Robinson  Street^  and  deep- 
ened it  as  they  came  north. 

Hodgins,  a  surveyor,  said  he  had  taken  the  levels  of  James 
Street  for  sewerage,  and  that  opposite  plaint ifPs  it  was  not 
too  steep,  and  was  as  favourable  to  plaintiff  as  it  can  be,  being 
a  grade  of  from  one  in  twenty  to  one  in  twenty-six,  whereas 
one  in  thirty  is  what  it  should  be  where  practicable ;  but  that 

Claintifl's  property  was  not  as  well  situated  for  the  road  as 
efore  the  cutting,  and  which  was  so  far  injurious,  and  is  less 
valuable  for  building  purposes,  but  improved  as  a  private 
residence ;  that  the  land  itself  was  not  less  valuable,  meaning 
apparently,  the  soil,  as  gravel,  &c.  That  the  public  must 
have  had  a  very  dangerous  road  if  the  alterations  in  the  levels 
had  not  .been  made. 

Mr.  Mitchell,  one  of  the  street  and  side-walk  committee, 
denied  permitting  or  directing  gravel  to  be  taken  from  Duke 
Street  by  Kenny,  &c.,  but  said  that  if  he  wanted  such  permis- 
sion, he  should  memorialize  the  council.  He  further  stated 
that  he  knew  plaintiff's  property  ten  years  ago,  when  the 
original  level  was  altered,  and  people  took  away  gravel  and 
sand  from  that  part  of  the  road,  cutting  it  down  six  feet ;  and 
that  the  whole  surface  had  been  cut  away  across  into  another 
property.  He  described  also  how  holes  had  been  made  by 
the  excavation  of  sand  ;  and  that  the  cutting  he  spoke  of  did 
not  extend  to  the  south  part  of  his  land,  but  from  a  little  above 
the  centre  of  his  lot  north.  He  thought  James  Street  was  an 
original  allowance  for  a  side  line  road.  David  White  said 
James  Street  had  been  graded  and  levelled  by  subscription 
msLtfy  years ;  and  that  "people  trespassed  on  the  land  now 
owned  by  the  plaintiff,  by  taking  away  sand  and  gravel  next 
the  road,  and  cutting  throe  or  four  feet  deep. 

The  learned  judge  remarked  upon  the  three  counts  in  the 
declaration,  and  the  only  plea  of  not  guilty,  which  denied  the 
wrongful  acts  alleged,  ancl  that,  according  to  the  case  of  Brown 
v.  The  Municipal  Council  of  Sarnia,  11  U.  C.  Q.  B.  R.  87,  the 
btatutes  14  &  15  Vic,  cap.  54,  did  not  apply  for  the  protection 


<  of  Municipal  Corporations  to  entitle  them  to  prove  special 
matters  under  the  general  issue ;  at  all  events  not  after  hav- 
ing: referred  to  that  act  as  the  one  upon  which  they  relied ; 
iind  submitted  it  to  the  jury  to  decide — 1st,  whether  the  plaiu- 
tiff  had  proved  the  work  complained  of  in  the  first  and  second 
counts  to  have  been  done  by  the  defendants,  saying  it  was 
clear  that,  as  regarded  James  Street,  the  defendants  had  con- 
tracted with  Kenny  and  Cain  to  grade  and  gravel  it  in  front 
of  and  above  and  below  plaintiff's  property,  and  that  defen- 
dants endeavoured  to  show  that  all  required  to  be  done  under 
it  could  not  have  extended  so  near  the  plaintifi's  property  as 
to  injure  his  fences  or  cause  the  land  to  slide  down,  or  cause 
the  specific  injuries  alleged  in  the  counts,  of  which  the  plain- 
tiff had  given  evidence  with  a  view  to  prove  the  contrary. 

For  the  purposes  of  this  trial,  he  ruled  that  if  the  defendants 
authorized  or  directed  the  excavation,  or  contracted  to  have 
it  done  in  such  manner  and  to  such  extent  as  to  produce  the 
damage  complained  of,  they  were  on  those  pleadings  liable ; 
but  that  if  the  contract  specification,  and  engineer's  directions 
were  as  their  witnesses  represented,  then  they  were  not  liable 
under  those  counts,  because  their  contractors,  for  their  own 
purposes,  exceeded  the  terms  of  the  specification  and  the 
engineer's  directions,  and  did  that  which  occasioned  the  dam- 
age to  the  plaintiff  by  improperly,  injuriously,  and  negligently 
excavating.  That  on  the  other  btreets  the  evidence  connect- 
ing the  defendants  with  the  excavation  complained  of  was 
not  so  distinct,  but  there  was  evk\encts  which  he  left  to  the 
jury  subject  to  the  same  ruling  as  to  James  Street. 

2nd.  That  as  a  general  principle,  applicable  in  the  case 
more  perhaps  to  the  question  of  damages,  the  defendants,  as 
a  municipal  corporation,  under  the  Act  12  Vic,  cap.  81,  had 
authority,  and  were  particularly  intrusted  with  the  power  to 
make  and  improve  roads  and  streets  within  the  limits  over 
which  their  jurisdiction  extended,  being  a  public  corporation 
for  strictly  public  purposes.  That  on  the  two  first  counts,  if 
the  jury  found  the  acts  of  the  defendants  were  limited  as  they 
contended  and  endeavoured  to  prove,  though  what  they  did  ren- 
dered access  from  plaintifi's  close  to  the  highway  as  constructed 
difficult  or  more  limited  than  before,  or  than  in  the  natural 
state  of  the  ground,  and  so  cause  some  damage  in  law,  and 
also  in  fact,  yet  such  damage  was  not  recoverable ;  wherefore 
if  the  defence  was  established  on  such  principles,  in  fact,  the 
jury  were  told  to  find  for  defendants,  but  to  find  for  plaintiff  if 
the  work  was  done  as  he  contended,  and  injurious,  as  repre- 
sented specifically  in  the  declaration.  As  to  the  third  count, 
that  nothing  was  in  issue  but  whether  the  lowering  of  any  of 
the  streets  was  done  by  the  defendants,  or  by  their  authority  or 
direction,  nothing  else  being  denied  by  the  plea  of  not  guilty. 
That  on  this  count  the  plaintiff  seemed  entitled  to  a  verdict, 
with  such  damages  as  the  jury  thought  had  been  done  to  the 
general  value  of  the  plaintiff's  property — that  is,  to  its  fair  mar- 
ketable value,  &c. ;  also,  to  sever  their  verdict,  if  they  found 
for  the  plaintiff,  stating  what  they  gave  on  the  first  and  second 
counts,  and  to  distinguish  between  general  and  specific  dam- 
ages in  reference  to  the  third  count  &c.  The  plaiutifPs  counsel 
objected  that  the  mere  fact  of  doing  the  acts  complained  of 
without  passing  a  by-law  was  m  wrong,  and  that  the  jury  should 
be  so  directed.  The  jury,  affer  a  short  consuhation,  hieing  out 
only  a  few  mmutes,  found  for  the  defendants. 

In  the  following  term  (Michaelmas  Term,  18  Vic,  Decem- 
ber, 1854)  Keadj  for  plaintiff,  obtained  a  rule  on  the  defendants 
to  show  cause  why  such  verdict  should  not  be  set  aside  and  a 
new  trial  granted,  as  being  contrary  to  law  and  evidence,  and 
the  judge's  charge,  and  also  for  misdirection,  and  for  the  recep- 
tion of  improper  evidence  for  defendants,  and  upon  affidavits 
filed. 

The  affidavits  are  of  the  plaintiff  John  Mcintosh,  and  Isabella 
Reid,  a  sister  of  plaintifi,  and  represent  that  on  the  morning  of 
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committee,  when  the  work  complained  of  was  done,  was  with 
them  at  the  plaintifi's  premises,  conversing  with  one  or  more 
^of  the  jurors,  and  speaking  loud  enough  for  all  to  hear  him,  and 
pointing  out  to  them  different  spots  or  places,  &c.  The  object 
being  to  show  improper  interference  with  the  jury  by  persons 
interested  in  the  defence  on  that  occasion. 

Macaulay,  C.J. — The  12th  Vjc,  cap.  81,  sec.  60,  No.  1, 
empowers  the  municipalities  to  make  bye-laws  for  opening, 
constructingy  makingt  levelling,  raising,  lowering,  repairing^ 
improving,  preservings  maintaining ,  &c.,  and  for  stopping 
up,  pulling  down,  foidening,  altering,  changing  or  dwtrting 
any  new  or  existing  highway,  road,  street,  bridge,  or  other  com- 
munication, &c. 

Sec.  195,  upon  the  passing  of  any  by-law  for  the  purpose  of 
authorising  the  opening  any  road,  street,  or  public  thoroughfare, 
or  of  changing,  widening,  or  diverting  any  road,  street,  or  public 
thoroughfare,  so  as  to  cause  the  same  or  any  part  thereof  to  go 
through,  or  to  be  placed  upon,  or  injuriously  to  affect  the  land 
or  other  real  property  of  any  persons,  &c. ;  such  pennons  may 
name  an  arbitrator,  and  ffive  notice  thereof  to  the  corporation, 
&c.,  and  the  head  of  sucn  corporation  shall  within  three  days 
name  another,  &c.,  who  may  award  the  amount  of  damages, 
if  any,  to  be  paid  to  such  person,  &c. ;  and  if  the  corporation 
neglect  or  refuse  to  arbitrate,  such  person  may  maintain  a  spe- 
cifid  action  on  the  case  at  law  against  the  municipality  by  which 
the  by-law  ^all  have  been  passed,  &c.  Sec.  197,  benefit  and 
advantage  to  be  considered  when  it  is  for  the  opening,  widen- 
ing or  diverting f  any  road  or  street,  &c.  The  compensation 
words  are  opening,  changing,  widening  or  diverting,  socu^. 

The  13  &  14  Vic,  cap.  15 — The  ri^ht  to  use  as  public  high- 
ways all  roads,  streets,  &c.,  ve^ed  in  the  municipality,  and 
sucn  roads,  streets  and  highways  shall  be  maintained  and  kept 
in  proper  repair,  &c.,  by  and  at  the  costs  of  such  corporations, 
&c.— 16  Vic.  cap.  181,  (14th  June,  1853)  sec.  33,  substituted 
for  sec.  195  of  12  Vic.,  cap.  81. 

14  &  15  Vic,  cap.  109,  sec.  35 — Whenever  any  by-law, 
order  or  resolution  shall  be  passed  or  adopted  by  any  munici- 
pality whatever,  and  such  by-law,  order,  or  resolution  has  been 
quashed  or  declared  illegal  or  void  by  any  court  having  compe- 
tent jurisdiction  therein,  the  municipality  by  which  such  by-law, 
order  or  resolution  shall  be  passed,  shall  alone  be  responsible 
in  damages  for  any  act  or  acts  done  or  committed  under  such 
by-laws,  order,  or  resolution ;  and  any  clerk,  constable,  or  other 
officer  acting  thereunder,  shall  be  freed  and  discharged  from 
any  action  or  cause  of  action  which  shall  accrue  or  may  have 
accrued  to  any  person  or  persons  by  reason  of  such  by-law  being 
illegal  and  votd,  or  having  been  quashed,  &c. 

Sch,  A.  No.  21 ,  provides  for  quashing  by-laws  in  reference 
to  12  Vic,  cap.  81 ,  sec.  155,  ami  among  other  things  enacts 
that  no  action  shall  be  sustained  for  or  by  reason  of  anything 
required  to  be  done  under  such  by^w,  unless  such  by-law,  or 
the  part  thereof  under  which  the  same  shall  be  done,  shall  be 
quashed  in  manner  aforesaid  one  calendar  month  at  least  pre- 
vious to  the  bringing  of  such  action,  with  a  proviso  addea  for 
tendering  amends,  not  saving  within  what  time ;  and  upon  such 
tender  being  pleaded,  if  no  more  than  the  amends  tendered 
shall  be  lecovered,  then,  &c. 

The  King  v.  Commissioners  of  Sewet»,  County  of  Somerset, 
(7  East,  71)  Leader  v.  Moxon,  (3  Wil.,  461-6-7.)  The  statute 
11  Geo.  III.,  cap.  21,  empowered  the  commissioners  to  cause 
arder  and  direct  the  street  to  be  paved,  sunk  or  altered ;  and 
it  was  contended  the  power  to  alter  gave  power  to  raise,  with 
appeal  to  Quarter  Sessions  for  anything  done  under  the  Act,  &c., 
but  with  power  only  to  give  costs,  not  damages — per  Black- 
stone,  J.,  S.  C.  2  W.  B.,  924. 

The  Giovemor  &  Companyof  the  Plate  Glass  Manufacturers 
v.  Meredith  (4  T.R.  794) — The  words  of  the  act  were — paved, 
repaired,  raised,  sunk,  or  altered,  and  the  defendants  had  raised 
the  pavements.  Sec.  46  contained  a  compensation  clause,  on 
which  Buller»  J.,  and  Groves,  J.,  relied,  where  tho  pavement 
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was  necessarily  raised  or  lowered — Boy  field  v.  Porter  (13  East. 
200)  Roberts  v.  Reid,  (16  East.  216)  Giilin  v.  Boddington,  (1  C. 
&  P.,  541)  Rex  V.  Commissioners  of  Sewers,  Pagharo,  &c., 
(8  B.  &  C.  356.)  Using  a  canal-way  wider  or  deeper — Hex  v. 
The  Justices  of  Glamorganshire,  (7  B.  &  C.  722,)  Sutton  v. 
Clarke,  (6  Taunt.  29,  S.  C.  1  Mar.  429)  Jones  v.  Bird,  (1  D.  & 
R.  497,  S.  C.  5,  B  &  A.  837>  Matthews  v.  West  London  Water 
Works  Co.,  (3  Camp.  403)  Boulton  v.  Crowther,  (2  D.  &  C.  703, 
S.  C.  4,  D.  &  R.  195)  under  3  Geo.  IV.,  cap.  126,  sec.  85. 

The  trustees  were  empowered  to  make,  divert,  shorten^ 
vary,  alter  and  improve  the  course  or  path  of  any  of  the  roads 
under  their  care,  &c. ;  much  in  point,  if  plaintitf  not  entitled  to 
compensation— Humphrey  v.  Mears,  (1  M.  &  R.,  187,)  The 
Grocers'  Co.  v.  Dunn,  antecedent  cases  reviewed,  (3  B.  N.  S. 
34)  Reg.  V.  Manchester  and  Leeds  R.  W.  Co  ,  (3  Q.  B.,  628) 
Peters  v.  Clarsou,  (7  M.  &  G.,  548,  S.  C.  8,  Jur.  648)  In  re 
Armitage  (Ambler  295.)  Upon  motion  to  quash  a  writ  ad  quod 
damnum,  the  object  being  to  make  a  wooden  waggon-way  in 
a  lane  of  320  yards  in  length,  it  was  called  **  changing  ths 
condition'*^  of  the  road.- -Brown  v.  Clegg(16  Q.B.  681),  Over- 
ton V.  Freeman  (8  Eiio:-  Reports  479,  S.C.  16,  Jur.  65,  S-  C.  11, 
C.B.  867) ;  as  to  the  side  roads  taking  earth,  &c.,  9  Moore  226, 
Hall  V.  Smith  (2  Bin^.  156)  Humphreys  v.  Mears  (1  M.  &  R. 
187)  Peachev  v.  Rowland  (13  C.B.  182)  Rex  v.  Commissioners 
of  Sewers,  Fapham,  supra  (8  C.  B.  355)  Glover  v.  North  Staf- 
fordshire R.  W.  Co.  (16  Q.  B.  923-4,)  Reg.  v.  Eastern  Coun- 
ties R.  W.  Co.,  (2  Q.  B.  347,  S.  C.  ib.  569)  Caledonia  R.  W. 
Co.  V.  Ogilvie  (25  vol.  Law  Times,  633,  19th  May,  1855.  H.  of 
Lords,  page  1067.)  Not  necessary  to  allege  a  by-law  in  plead- 
ing.— The  corporation  of  Ipswich  v.  Martin  (Cro.  Jas.  411) 
The  Dean  of  Windsor  v.  Gover  (1  Sand.  304)  Arnold  v.  Tho 
Mayor  o(  Poole  (4  M.  &  G.  860)  Brown  v.  Municipal  Council 
of  Samia  (11  U.C.Q.B.R.  87)  Kerby  v.  Grand  River  Naviga- 
tion Co.  (ib.  334)  Farrell  v.  Municipality  of  London  (12  ib. 
353)  Yonge  v.  Grand  River  Navigation  Co.  (ib.  75),  Ellis  v. 
The  Sheffield  Gas  Co.  (18  Jur.  146,  S.  C.  32,  Eng.  R.  198), 
Dennis  v.  Hughes  et  al  (8  U.  C.  Q.  B.  R.  444),  Wilson  v.  Port 
Hope  (10  U.  C.  Q.  B  R.  4n.) 

The  first  consideration  is  whether  had  there  been  a  by-law, 
the  facts  in  evidence  present  a  case  which  would  have  entitled 
the  plaintiff  to  the  compensation  under  the  12  Vic,  cap.  81 ,  sec. 
195,  and  16  Vic,  cap.  181,  sec.  33,  had  a  by-law  been  passed  ; 
and  upon  the  best  attention  I  can  bestow  upon  the  the  question, 
I  am  not  able  to  satisfy  myself  that  the  facts  brin^  the  acts 
complained  of  within  the  words  opening,  changing,  widening, 
or  diverting,  the  road.  The  word  <^openipg"  seems  to  relate 
to  the  original  opening  of  a  road  to  be  used  as  a  highway,  the 
word  **  changing  "  to  some  deviation  therein,  and  not  a  mere 
alteration  of  the  level  by  raising  or  lowering  it  upon  the  same 
line  and  within  the  same  breadth ;  <<  widening,"  of  course,  ap- 
plies to  an  enlai;^ment  of  the  width ;  and  <*  deviating"  to  an 
alteration  or  deviation,  or  successive  alterations  or  deviations  in 
the  line  or  course  of  the  road  irom  one  direction  to  another.  1 
have  hesitated  upon  the  force  of  the  word  *"  changing,"  for  a 
road  may  be  said  to  be  changed  on  the  same  line  as  from  a 
roufh  original  road  to  a  turnpike  or  to  a  macadamized  or  plank 
road,  and  from  a  free  to  a  toll  road ;  but  the  difficulty  is  to  hold 
that  macadamizing,  which  necessarily  required  more  or  less 
change  of  the  level  or  grade  of  the  line  ot  road,  constituted  a 
«  chanjgring"  within  the  true  intent  and  meaning  of  the  com- 
pensation clauses.  The  12  Vic,  cap.  81,  sec  60,  No.  1,  men« 
tions  levelling,  raising,  lowering,  altering,  &c.,  and  changing 
or  diverting,  which  seems  to  indicate  that  changing  meant 
something  different  from  levelling,  raising  or  lowering,  or  alter- 
ing ;  at  all  events  such  alterations  are  termed  changing  the 
condition  of  the  road,  not  changing  the  road  itself;  and  1  do 
not  feel  authorized  in  holding  that  they  are  to  be  understood  in 
the  same  sense,  or  that  the  word  changing  includes  levelling, 
raising,  and  lowering,  and  more,  or  that  it  does  not  mean  exclu- 
sively some  other  alteration.  I  adopt  the  conclusion,  therefore, 
that  the  plaintiff  is  not  entitled  to  claim  compensation  under  tho 
statutes.    The  improvements  made  in  public  highways  may 
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often  prejudicially  afiect  individual  proprietors,  whose  lands  \  And  all  the  powers  of  the  corporation  (that  ie,  the  inhabitants 
al  ut  upon  such  roads,  and  compensation  mirrht  often  be  just,  of  the  city,  &c.)  shall  be  exercised  throusrh  and  in  the  name 
and  in  Ensr'and  seems  at  times  to  be   provided   for;    but  if  of  the  municipality  of  such  city,  &c.  (1*2  Vic,  cap. 81.)     It  ia 

int  MideJ  to  be  sraut  jd,  tlie  ii)t  'nlion  of  tlje  L'":iislatLir«j  to  t'.iat  therefore  the  lei^i.-fative  and  g^overnini?  body.  As  to  a  quorum, 
effect  i'hnu'd  be  rii  )re  rxp'i."it  y  evpre-.-^e.;!.  Al  pi'»>e:it  it  ap-  s-^e  1'2  Vie.,  cap.  81,  sec.  16S — 16  Vie.,  cap.  181,  sec.  30.  If 
pea>  lo  ?.if' ti  e  Leii^'r.turf  diii  n^»t  mt^au  to  a'^knowl.Mlnre  in  t'l-.'  order  or  resoljtion  under  which  the  work  in  question  waa 
Inv  prop'-i.ior.s  ol  !:in.l^  b(»iin  led  by  piib^'e  road^  a  vf :  tid  rij:'it  '  eo. .traded  for  and  executed  was  not  a  valid  by-law  within  the 
ti  h;ive  Mi'j.h  n):i  is  w^.iut,  in.Ml  al  t'l"  e\i  tm-j  levt?l,  however  il  Vic,  cap.  81,  sec.  60,  No.  1,  it  would  not  be  in  itse'f  a  suffi.- 
iiK-  >nv.','i  •'  t  i'l  u>  ii.-e  ns  a  pidiiic  lii;;'  way.  or  to  arrant  coin-  i  cient  ar.thority  if  a  by-law  wa.s  necessary.  And  if  there  was  no 
pM;^atit>n  lor  snch  a't'^niti-jii-^.  so  loiijr  ;is  tl.e  ori:iinal  line  of  Siiirait-iit  autlioritv  conferred  independently  by  any  by-law,  I 
roul  wa-  a-lbe.-ed  to,  ;»i:  I  iio  ♦Mier.iarlemTit  made  upon  I'ae  soil  |  enteilain  theopinfon  ihat  although  the  act.^  complained  of  were 
of  siicli  a'liacent  propi'.  t'*'-'  :-and  tliat  con>.'quLMUiy  eo'iip^n^ia-  }  conlineii  to  lines  of  road  or  {Streets  that  wgre  public  highways 
tioa  ]\:\d  not  Iven  r-  xivrd  in  tljose  ea^c.^  wh«."re(wil!i(mt  tuich-  \  and  were  for  the  improvement  of  the  public  easement,  still  for 
uut^io  adjacent  c'o«;»s  on  t!ie  one  luin-bor  ii'jviatinnrfro'n  tiiem  i  a  consequential  injury  so  directly  affeetino:  the  plaintiff's  pro- 
on  the  course  nf  tie  road  on  the  ot'ie.;  th»Hevels  only  have  I  peity  and  himself  as  the  occupant  thereof,  that  an  action  on  the 
bocjn  rai-^cd  or  lowered,  whctlier  in  turnpikiuir.  macadamizing  |  ca>e  would  lie  at  his  suit  a:rain&t  mere  wronf^doers  for  like  acts,, 
or  p'ankincr--  such  alterations  njl  beini;  co!i>iderod  infrinire-  |  and  aoainst  defendants,  if  to  be  reprarded  as  wronirdoers  under 
m^^iits  upon  ve-teil  private  risrhts,  erit.t'inir  the  parties  suffering   the  circumstances  in  evidence.     1  find  the  question  whether 


injury,  loss,  or  iuconvenienje,  tj  conipen.-ation. 

If  ent't'ed  to  compensation,  a  question  would  arise,  whether 
the  p  aintili's  remedy  was  restri/ted  to  X\ie  course  pointed  out 
by  t'.ie  statute.  If  a  by-law  had  b.*en  pas>ed,  I  apprehend  bueh 
wou'd  have  been  the  con>L'quence  ;  but  in  the  absence  of  one, 
tbiC  plainti^'  would  seem  lelt  to  a  common  law  remedy,  if  he 
had  any  ;  the  want  of  a  by-law  deprives  him  of  the  opportunity 
of  rai.-ingtlie  que<l»0!ior  stat  Jlory  comp  msation  in  dnect  tbrina. 

If  not  a  case  for  compensation,  the  next  consideration  is,  whe-    ,,^  -  ,  .  ^^   j-     .♦  _^.„««.,  ^f  ^u^  i,;«^   «^.  '4;^  ♦!,««.  «-'  *^^a  ♦^ 
4.      .1       .  .  , ,,         ^      .  ^  .  ..  .,  ,     *  po.ssess  no  direct  powers  or  the  kind,  nor  dia  tney  pretend  to 

t  ler  t.ne  riaiiitilf  can  manitani  an  action  on  the  ca^^e  Jor  conse-    •'..  ,  •      .1 '  .  .» .    »i^  _.  '  •  •     ^   ^^.,::^!i .  „^j  ;« 

„,     .    ,  t  -ri     1  *  •      J     ^  r       I-  I  u  ,  J  I  exercise  them  except  through  the  municipal  council;  and  m 

q.i-'i't.al  injiirv,  if  he  has  su-tained  a  dama^je  for  whieh  he  could    r .„:„„ *uJ?  ^ n    *u  ,  V ;„i«»..,^  u—  «^» 

^  ^^ .        /    •  ,  ..•111  1  J       coiiierrino^  i)owers  upon  the  council,  the  Lej^isiature  has  not 

T.co'.er  at  common  law  aL^ani^t  individual  wron-do^^^^  under   ^aid  that  "they  may  raise  or  lower  public  streets,  &c. ;  but  that 
h  e  circum-tances      This  rais^nl   he  question  whether  injuries   ^^       ^^^  ^^^^  ^^^,^^^  ^^^  ^^^^  ^  ^^^^^^^  .^  ^^  ^^^^ 

o[  ne   kind  complam.'d  of,  it   otherwise  actionnb.e,  can  he  \  ..J  .--     ^^^^^J,^.  ,^ 


work  of  the  kind  in  question  can  be  iu.«5tiried  without  a  by-law 
when  it  infrinjred  upon  piivate  riirhts  to  a  decree  that  woukl- 
entitle  the  parties  injured  to  actions  at  common  law  against 
wron;rdoers,  very  difficult  to  decide  satisfactorily;  ^o  much 
may  be  said  in  favour  of  a  conclusion  either  way  when  the 
party  would  not  be  entitled  to  compensation  under  the  statutes* 
that  is,  if  a  by-law  had  been  passed.  I  am,  however,  disposed 
to  think  that  m  such  circumstances  a  by-law  is  essential.  The 
corpa*ation  (that  is,  the  inhabitants  at  largre  as  a  corporation) 


ir.lti. ted  by  tlie  m'.niicipa'ity  of  the  eity  justifiably,  without 
pp.isinix  any  by-law  to  authorize  and  require  tlie  work  to  be 
dojc.  ThcTe  was  an  order  or  re><)lution  ol  the  municipal  council 
fur  t  ir.t  p  jrpose,  and  a  rfff^ular  sea](^<l  contract  entered  into  for 
jt^  p^nor  nance,  sealed  by  thr  contractors  if  not  by  the  defen- 
d.'.nls;  and  it  is  seen  t'urt  the  3jth  section  of  the  14  &.  15  Vic, 
cap.  101),  speaks  of  by-law,  order,  and  rt:rolution,  by-law, 
crd^T,  or  ro-olution,  and  of  by-law  alone  ;  ^\Lile  schedule  A., 
ISo.  21,  mentions  by-law  only. 

This  statute,  by  analojry  to  justices  of  the  peace  and  consta- 
bles executin;r  their  warrants,  seems  to  extend  protection  to 
cleik^.  con«>tables,  or  (;tlier  officers  actinsr  under  by-laws,  orders, 
an  1  (or)  resolutions  similar  to  that  alhjrded  to  constables  by  other 
etatat.^s.  and  to  refer  injur»id  parties  ior  redress  to  actions  against 
the  municipality  exclusively ;  it  moreover  extends  protection 
lo  the  mumcipality.  so  far  that  no  action  shall  be  sustained  for 
or  by  n  ason  of  aiiytliim^  required  to  be  done  under  any  by-law, 
iinle>s  it  shaU  beqnasheil  one  calendar  month  ut  least  previous 
to  sut'h  action  beinij  broui^ht,  with  leave  lo  tender  amends  and 
p!ead  it;  while  onhrs  or  re'solutiorut  may  apparently  be  de- 
clared il'eijal  or  void,  by  any  court  of  competent  authority  in 
the  prc*niises,  though  not  previously  quashed.  If  there  be  no 
by-law,  of  course  no  by-law  ^'an  be  quashed,  nor  can  anything 
b'^  required  to  be  done  under  it.  Then,  is  every  order  or  reso- 
Ijti  ni  a  by-law,  and  are  tiiey  identical,  if  duly  scaled  and 
si^T'ifdj  (li  Vic,  cap.  81,  sec.  19S,  and  5  Ex.  R.  61)  andother- 
v\s-->  suiiicitnt  on  the  face  of  it  ?  I  suppose  it  would  be  such: 
Ib'pkins  V.  I^Iayor  of  Swansea,  (4  M.  ^  W.  630-3);  Dunston 
v.  The  Imperial  Gas  Co.  (3  B.  &  Adol.  125)  ;  Gosling  v.  Veley, 
(7  Q.  13.,  451.) 

I5at  a  m:  re  order  or  resolution  of  the  municipal  council,  not 
d::iy  aullienti.'ated,  is  not  a  by-law  under  the  12  Vie.,  cap.  81  ; 
for  section  V3^  requires  certain  formalities  to  be  observeii,  such 


tiiat,  beins:  empowered  to  pass  by-laws  for  such  purpoees,they 
can  justity  the  act  without  a  by-law,  when  prosecuted  civilly 
as  wrongdoers,  and  the  act  complained  of  did  not  constitute  an 
iu«lictable  nuisance  to  tlie  public  easement  or  highway,  but  waa 
a  benefit  thereto. 

The  defendants,  however,  rely  upon  the  13  &  14  Vic,  cap. 
15,  and  their  riuht  toprive  the  special  matters  in  evidence  under 
the  f^eneral  is>;ue  under  the  14  &  15  Vic,  cap.  54.  If  the  evi- 
dence warranted  the  inference  that  the  work  done  under  the 
contract  with  the  defendants  was  a  duty  incumbent  upon  them 
as  bein^  bound  to  maintain  and  keep  the  road  in  proper  repair 
at  the  peril  perhaps  of  an  indictment  or  an  action  if  they  did 
not  do  so,  I  think  tney  may  well  justify  such  repairs  without  a 
by-law,  having  in  fact  done  it,  not  under  a  bv-law,  but  in  obe- 
dience to  a  statute  of  the  Provincial  Le^slature.  The  jury 
seem  to  have  taken  this  view  of  it ;  and  the  verdict  beins^  con- 
sistent with  the  merits,  inasmuch  as  the  defendants  acted  bona 
fide,  and  what  they  did  was  a  decided  improvement  of  the 
street,  and  for  which  plaintilT  could  have  maintained  no  action 
had  a  tomial  by-law  preceded  the  execution  of  the  work,  and 
as  he  would  not  be  entitled  to  compensation  had  a  by-law  l^een 
passed,  it  perhaps  becomes  a  matter  of  discretion  with  the  court 
whether  tne  verdict  ought  lo  have  been  disturbed,  unless  there 
was  misdirection  upon  a  point  so  material  as  to  require  it  on 
that  ground ;  the  defendants  ought  only  to  be  liable  for  what 
their  contract  req^uired  to  be  done:  Peachey  v.  Rowland  (13 
C.  B.  182) ;  and  lor  any  excess  in  the  performance  of  the  work 
by  the  contractors,  injurious  to  the  plaintiff,  and  not  required  or 
directed  to  be  done  by  the  defendants,  the  plaintiff's  remedy 
would  be  against  the  person  who  did  or  caused  the  injury. 
That  an  action  like  the  present  may  be  maintained  against  a 
municipal  corporation— that  is,  an  action  on  the  case  for  a  tort, 
whether  for  non-feasance  or  mis-feasance — I  expressed  my 
opinion,  in  the  case  of  Croft  v.  Town  of  Peterboro,  upon  what 


as  .M'a'inV  an  I  Figninj;— U)  U.  C.  Q.  B.  R.  411.  It  is  said  the  1 1  considered  sutfici-jnt  authority,  and  need  not  therefore  do  more 
ro  jnicipai  coaneil  are  neither  the  corpor^ition  nor  a  corporation  :  '  at  present  than  to  refer  to  that  case  upon  the  general  question, 
R  -jina  V.  Mayor  of  Bridge  water  (10  A.  &  E.  2S6) ;  Uegina  v.  |  and  also  upon  the  point  above  mentioned ;  also  referring  to  my 
Yc."k  (2  Q.B.  850) ;  Re^.  v.  The  Inhabitants  of  St.  Edmunds —  ]  observations  in  that  case  in  reference  to  the  cases,  The  King  v. 
C2Q.B.  73) ;  Reg.  v.  Dunn  (5  Q.B.  963.)  But  it  is  the  govern-  :  The  Commissioners  of  Sewers  lor  Pagham  (supra,  8  B.  &  C. 
ing  body  of  the  corporation :    Reg.  v.  Ledgaid  (1  Q.  B.,  619.)  '  355) ;  Glover  v.  The  N.  Stafioi-dshire  R.W.  Co.  (16  Q.B.  923.) 


1866.] 
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The  evidence  would  show  a  wrong  and  damage  committed 
to  the  plaiatjfls,  though  not  a  criminal  wrong  to  the  pubiic,  and 
such  a  wrong  aa  would  entitle  him  to  an  action  at  common 
law  had  no  btatute  been  parsed  on  the  subject. 

11  no  private  right  of  the  plaintllT  has  been  infiinged,  he  ha*; 
nettling  to  compiain  of,  if  it  has  the  important-e  ol  a  by-law  {ii' 
not  otherwise  justitiable  becomes  material.)  The  btattite  dot:;s 
not  say  the  municipalities  may  raise,  lower  or  alter  roads,  ^c 
I'javins:  it  to  themselves  to  execute  such  authority  their  own 
way,  but  merely  enacts  that  they  may  pass  by-laws  ibr  such 
purposes.  It  is  a  legislative  power  that  is  coaieired,  not  an 
e.xecutive  one.  They  may  by  law  require  the  work  to  be  done ; 
they  are  not  empowered  to  execute  such  work  themselves  ad 
iibilum^  without  any  previous  by-law  on  the  subject.  The 
protection  of  the  corporation,  as  well  as  of  private  rights,  seems 
lo  require  a  strict  adherence  to  the  requirements  ot  tiie  law.  If 
by-laws  are  passed,  they  protect  the  corporation  until  quashed, 
and  exonerate  those  who  execute  them  from  responsibility: 
they  protect  individuals  when  they  are  entitled  to  claim  com- 
pensation under  them,  or  if  not,  they  enable  them  to  apply  to 
oe  heard  against  them,  il  apprised  of  their  being  proposed,  or 
at  ail  events  more  to  quash  them  if  they  authorise  an  mjurious 
violation  of  their  rights  to  a  degree  rendering  them  illegal.  But 
ii  the  municipal  council  can  execute  public  works  of  the  kind 
without  by-laws,  they  may  involve  the  corporation  in  respon- 
sibility, civil  or  criminal,  for  debts  or  for  tortious  acts  incurred 
or  committed  though  the  members  of  the  council,  their  officers 
or  servants,  or  they  may  inflict  private  injuries  with  impunity. 
Suppose  in  this  case  what  was  done  amounted  to  a  public  nui- 
sance, instead  of  a  public  bcriefit,  could  the  defendants  be 
indicted  ?  I  suppose  they  coukl  under  the  13  &  14  Vic.,  cap. 
<15,  if  not  otherwise.  It  is  contended  that  corporations  are  not 
liable  on  contracts  entered  into  by  their  officers  on  iheir  behalf, 
even  though  executed  by  the  contractor,  because  not  made 
under  the  seal  of  the  corporation.  If  so,  upon  what  principle 
can  they  justify  such  acts  when  injurious  to  individual  corpo- 
rations except  on  the  same  ground,  that  of  non-liability,  because 
not  authorised  under  seal,  but  they  may  be  liable  for  toils  not 
so  authorised.  If  one  street  may  be  raised  or  lowered  to  the 
positive  damage  of  one  or  more  householders  inhabiting  the  line 
of  such  street,  so  may  all,  and  if  by  one  municipality  so  by  ail ; 
and  it  would  follow  that  the  county  council,  as  well  as  those  of 
cities,  towns  and  villages,  might  change  the  condition  of  the 
Toads  under  their  jurisdiction,  &c.,  without  by-laws.  1  cannot 
think  this  was  intended.  If  by-laws  may  be  dispensed  with 
so  may  penal  contracts,  and  in  the  absence  of  an  ex}>ii(rit  by- 
law, followed  by  a  sufficient  contract  and  spec  i  tic  a  lion,  what  is 
to  be  the  test  of  what  the  municijxility  diivcteil  to  be  dotm^  a.s 
compared  with  what  their  contractors,  oilicers  or  i^ivai:ts,  may 
have  done  ?  And  a  dispute  on  the  point  ai  ises  hi  Uiis  very  LA^e, 
although  there  was  a  speoilic  contract.  The  plaint iti  cojiipiains 
of  two  principal  descriptions  of  injury:  1st,  the  removal  oi  the 
natural  support  to  the  soil  of  his  dose,  whereby  much  ol  it  has 
slid  or  fallen  away;  2nd,  the  rendering  of  access  to  his  pro- 
mises much  more  inconvenient,  and  rendering  it  neces^ury  lor 
him  to  incur  expense  to  make  tliem  acces-^ible  at  ah  on  inohC 
portions  which  butt  upon  Ki;i'r  ^treet  and  the  olhtr  struetrt  tiat 
nave  been  lowered  injuriously  to  him,  and  the  evidence  woiil 
to  '*how  damages  in  both  respects. — 14  &  lo  Vic,  cap.  Iw9, 
sec.  35, and  Sch.  A.  No.  Ul ;  The  Queen  v.  The  Ka-tciii  Coun- 
ties Railwav  Co.  ('2  Q.B.  347) ;  Resrina  v.  The  Manclit^tor  and 
Leeds  R.  W.  Co.  (3  Q.  B.  5'.>8.) 

ATy.  present  impres.-ion  is,  that  whenevor  the  acts  to  be  done 
by  the  rau!uci[)ahty  will  invade  private  ri'j:lit>,  which  ma\  be 
so  invaded  leiraMy  through  the  medium  of  by-'a\Vf*,  and  lor 
which,  if  not  legalized  by  the  statutes  creating,  or  the  jiowcrs 
conferred  upon,  the  corporation,  the  party  injured  may  main- 
tain an  action  against  the  wrongdoer,  a  by-law  is  essential  to 
enable  the  municipality  to  justify  the  act,  unless  it  can  be  shown 
to  bo  a  repair  of  the  highway.  &c.,  under  the  13  &  14  Vic,  cap. 
1&— Ctoszter  ▼.  The  Civporation  of  GeciinQl0wxi--6  WhletatOD^ 
S.  C.  U.  9.,  Mtt^hatt»  J.|  tBOi, 


Whether  the  work  done  constituted  a  repair  or  not,  does  not 
appear  to  have  been  cji>tinct  y  raised  iit  tiie  trial.  It  formed  a 
mixed  que>ti{)n,  and  the  jury  seemin'^Iy  coiuidered  it  fairy 
within  tlic  htututo  as  a  repair  of  the  road.  I  have  not  been  ab's 
to  satitify  mvfelf  that  it  can  bo  in  .-trictne.i.-i  re;;anlecl  as  eueh 
a  repair,  but  that  it  was  rut'irr  an  alteuition  or  impiove!ue:>t  '.xi 
the  condili.;u  of  iho  ri)ad  "vvlthin  tlie  di.snretion  ot  tue  dL;t"eii(hii  ts 
lo  make  through  a  by-law,  bct  not  iueutuhent  upon  them  :.t  tiio 
peril  of  the  pio^ecution  under  the  13  vs:  14  Vic,  cap.  1.3.  \V  hea 
1  had  got  this  far  it  oceuneil  to  me.  whether  the  defen('.. i.tj 
couid  2r«ve  the  special  matter  in  evidence  under  ti.e  >t;.tL.t.  14 
^.  15  Vic,  cap.  5-1,  and  if  so,  whether  thvy  were  not  entitled  to 
notice  of  action,  in  which  event  a  new  trial,  if  ^'aiitid,  coa  d 
be  ol  no  ultimate  avail  to  the  plaintill ;  and  at  the  request  of 
tlie  couit  the  case  was  .spoken  to  ajrain  on  this  point,  am*  tl.j 
coun^';  taken  at  Nisi  Prius  to  be  luither  considered,  ff  net 
within  the  protection  of  this  statute,  1  do  not  see  under  wl.jit 
authority  the  defendants  could  be  permitted  to  give  tlie  special 
matter  of  defence  or  jur>tificalion  relied  upon  in  this  case  in 
evidence  without  pleading  it  specially,  and  they  refer  to  no 
other  statute  but  the  one  last  above  mentioned.  If,  on  the  other 
hand,  they  couid  give  the  special  matter  in  evidence  under  the 
plea  of  not  guilty  per  statute,  referring  to  that  act,  they  would 
be  entitled  to  notice  of  action.  It  is  said  such  an  oltioction  was 
not  taken  at  the  trial,  but  the  learned  jntlge  who  tried  the  cause 
ruled  that  they  \yere  not  within  the  statute  at  all.  They  Jii 
however  rely  upon  it  in  their  plea,  and  whether  entitled  to  do 
so  was  raised  as  a  question  in  relation  to  the  special  mattjr  of 
defence;  and  if  a  new  trial  was  had,  tlie  otlier  o!'je(.'lio:i  of 
want  of  notice  would  of  course  be  made.  It  is  material  ihcie- 
fore  to  decide  the  point. 

The  12  Vic,  cap.  10,  sec.  5,  No.  8,  enacts  that  the  word 
"  person''  shall  include  any  botly,  corporate  or  puiitic,  or  party, 
&c.,  to  whom  the  context  can  apply,  according  to  the  law  of 
that  part  of  the  province  to  which  such  coLtj\t  shall  extend. 

The  P.S.  7  VVra.  IV.,  cap.  14,  sees.  2,  14  and  19,  contains  a 
similar  provision — See  12  Vic,  cap.  81,  sec.  32. 

The  14  &  15  Vic,  cap.  54,  sec  2,  enacts  that  no  writ  shall 
be  sued  out  ajjain^t  any  jiK-tice  of  the  peace,  or  other  otfiecr  or 
person  fulfiliing  any  j)ublic  duty,  for  anythinsr  by  him  don-*  in 
tlie  performance  of  such  public  duty,  whether  it  arises  out  of 
the  common  lavi',  or  is  i.n. ,osed  I  y  act  of  pai  liament  &,c.,  unless 
notice  in  writing  be  given  at  least  one  caltmlar  month,  ^cc 

Sec.  3  provides  for  tendering  and  p'cadi;::]^  tender  ol  amende. 

Sec.  5,  For  pleadin:;  the  Lceiieral  i>sue,  vCc. 

Sec.  6,  Vox  payment  oi  money  uto  court  without  have  of  a 
judge. 

hn-c  8,  For  limitations  of  acti0!?s  tf»  six  cnle'idnr  mor-ths  after 
the  act  cowmitttdy  vvc. ;  al^o  ItJ  V\c.,  cap.  ISO,  >cc    lo. 

The  Court  of  Qneen's  Henoh  in  the  ca:e  of  Pro^^n  v.  The 
Municipal  Counci.  of  Si.ri.ia  (II  L'.C.Q.H.R.  '215)  h  'M  that  ti.e 
word  "  pc^^«ou''  did  not  extend  ti  mi'.uieij  :il  cc/rpnjit. ■,/!..,  i':e. 

The  7  \Vm.  IV.,  cap.  11,  heesi.  14  ai.d  19,  i,s  mat.  li.ii  to  be 
remembered,  as  al.-o  3  \\m.  IV.,  cap.  7,  sec.  \'l.  and  t^ap.  TkI, 
t«ec.  2-3,  a:,  to  service  of  proce-s,  cLc. ;  rn  I  1)  Vic,  cap.  j"3, 
sec.  34,  12  Vic.,  cap.  8t,  sec.  32;  13  .Vc  14  Vic.  cap.  11; 
12  Vic,  cap.  81,  s'^c.  15.5;  11  &,  Ij  Vic,  cap.  b':;).  vec  "j, 
and  sch.  A  ,  No.  21,  ib.  cap..ol,  sec.  20 ;  I.  S.  8  iii  9  V^ic,  i-.;,p. 
87.  soc  117. 

Reference  may  be  mad^  to  Fi'-her  v.  ThnTne?  Tunnel  r!:i:l- 
way  Co. — 5  Dow,.  773  ;  r.(»yd  v.  C'niVvlm  l^iiiway  Co. — 1  ]  i-jo-. 
N,  S.  (ii):),  S.  C.  (i  Sc'-tt  10;  The  K.-nn^t  6c  Avon  Tana'  Co.  v. 
The  Great  Wj.t.  in  nai'way  Co— 7  Q.  d.  SV.j  ;  I.  S.  11  ^"12 
Vic,  cpp.  03,  S'.'c  IV^\  V';tvi3  v.  T\e  Viiyor  of  SwaR.-t;a — 3 
Fa.  H.  W?>^;  I.  S.  5  ^c  o  Vic,  cap.  8 J.  -^ec'ji,  'J  Vic  cap.  43, 
sec.  18;  Kent  v.  The  Grc^at  WVvtein  I^ai^wav  Co.~3C.P.  711; 


£a&tham  y.  Blackbura  itoiluiiy  DaC^^O  ta^  7dB ;  Jbifiod  v. 
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As  to  the  time  of  the  act  or  fact  committed,  see  Lord  Oakley 
V.  The  Kensington  Canal  Co.— 5  B.  &  Ad.  138;  Cane  v.  Chap- 
man—5  A.  &  E.  647 ;  Robeits  v.  Reid— 16  East.  216 ;  Gillon 
▼.  Boddiugton-1  C.  &  P.  Ml ;  Marsh  v.  Boulton— 4  U.  C.  Q. 
B.  R.  3M  ;  White  v.  Clark— li  U.  C.  Q.  B.  R.  490 ;  and  cases 
reforred  to  in  Croft  v.  Town  Council  of  Peterboro',  ante  p.  141. 

I  cannot  but  think  the  defendants  entitled  to  the  protection 
of  the  statute  14  &  15  Vic,  cap.  54,  if  liable  to  be  treated  as 
wrongdoers  in  a  civil  action  like  the  the  present  and  umier  the 

J  resent  circumstances.  The  reasons  and  views  stated  by  Mr. 
ustice  Burns  in  delivering  the  judgment  of  the  court  of  Queen's 
Bench  are  of  great  lorce,  and  ii  is  with  much  hesitation  that  I 
adopt  an  opposite  conclusion.  My  impression  is,  that  the  de- 
fendants were  enthled  to  notice  of  action  notwithstanding  tiie 
argument,  that  if  so,  they  would  have  been  equally  entitled  to 
it  whether  a  by-law  had  been  passed  and  afterwards  quashed, 
in  whioh  event  the  action  might  be  outlawed  before  steps  could 
have  been  taken  to  quash  the  same.  By-laws,  as  aliording 
protection  to  those  entbrcing  or  acting  under  them,  bear  analogy 
to  cGfnvictions,  which  ailord  a  like  protection  until  quashed ; 
and  yet  justices  and  others  having  acted  under  them  are  enti- 
tled to  notice  oi  action,  and  such  action  is  limited  in  poiut  of 
time. — 16  Vic,  cap.  178,  sec.  26 ;  16  Vic,  cap.  180,  sees.  2, 
7,  8,  9,  10.  _ 

It  a  by-law  had  been  passed,  no  action  could  have  been 
brought  without  its  being  quashed  a  full  month  before  such 
ai^tioo.  In  such  an  event  the  municipality  would  of  course 
know,  and  have  notice  by  the  statute  already  mentioned,  that 
no  action  could  be  brought  within  a  month,  and  that  they  might 
tender  amends  in  the  meantime.  But  where  there  is  no  by- 
law, and  where  the  act  is  done  under  tlie  13  &  14  Vic,  cap. 
15, 1  do  not  see  why  the  municipal  corp(»ration  (if  liable  at  all) 
should  not  be  entitled  to  notice  of  action,  coming,  as  they  would 
fully,  within  the  spirit  of  the  protecting  statute. 

The  individual  members  of  the  municipal  counoi],  when 
acting  bona  fide  in  the  execution  of  by-laws  or  other  public 
duties,  wouid  be  entitled  to  notice ;  ana  if  the  members  acting 
^verally  would  be  so  entitled,  on  the  same  principle  the  cor- 
poration would  be  entitled  when  the  members  of  council  acted 
collectively  in  relation  to  the  subject  matter,  if  vas  already 
observ  ed)  the  corporation  be  liable  at  all  for  the  tortious  acts 
compluiiied  ot.  1  ais>o  coubidtii  tiie  defendants  entitled  to  give 
the  special  matter  in  evidence  under  the  general  issue ;  and 
although  the  learned  judge  at  Aist  Prius  held  a  contrary  doc- 
trine, tiie  special  inattur  boems  to  have  been  admitti'd,  and  the 
whole  merits  of  the  defence  gone  into,  and  the  Icained  judge 
held,  that  tiie  defendants  hud  power  under  tiie  12  Vic.  cap  bl 
to  make  and  improve  roads  and  streets,  and  that  if  the  jury 
found  their  acts  limited*  as  they  ccntenUed  and  endeavoured  to 

Erove,  though  it  rendered  access  from  plaintilF  s  close  to  the 
ighway  dixlicult  or  more  limited  man  betore,  &c.,  so  as  to 
cause  damage  in  law  and  in  iuct,  yet  such  damage  was  not 
recoverable ;  wherefore,  if  the  defence  was  ebtablished  on  such 
principles,  the  jury  were  told  to  tind  ior  defendants,  but  to  tiud 
tor  plaintilfs  ii  the  work  was  done  as  he  contended.  &c. ;  the 
distinction  being  between  the  work  expressly  contracted  to  be 
done  on  the  deiendant's  part  and  what  was  aciuuliy  done  in 
excess  thereot  by  their  contiaclors. .  I  aui  not  able  to  subscribe 
to  this  doctrine  to  the  full  extent.  •  If  \yhat  was  contracted  for 
came  within  the  13  &  14  Vic,  cap  *15,  ab  a  necessary  or 
incumbent  repair  of  the  loads  only ;  or,  if  a  by-law,  based 
upon  previous  survey  or  proies&ional  repoit  of  their  surveyor, 
had  authorised  and  governed  the  contract  for  altering  the  level 
of  the  road  beyond  mere  repairs,  I  agree  that  the  defendants 
would  not  be  liable  for  deficiencies  or  excels  in  the  execution 
of  the  work  not  authorised  or  directed  by  them,  but  those  only 
who  transgressed  and  uilliirted  tiie  damage  upon  the  pait  of 
plaintii)  extra  the  contract. 

But,  when  the  defendants,  witliout  being  required  by  the 
statute  or  autliorized  by  a  by-law,  direct  the  performance  of 
woikjs  in  tii^Oona^e  executiou  of  which  their  othcers,  ser- 
vucto  CT  ccntructuii*)  commit  actioRable  iBJtii^ee  10  the  pitipetty 


of  others,  I  apprehend  they  would  be  liable.  If  the  agents  or 
contractors,  wilfully  and  of  their  own  wron^,  executM  what 
the  defendants  dirvcted  or  required,  it  would  be  otherwise.  As 
applied  to  this  case,  I  am  disposed  to  think  the  defendants 
liaole  for  the  consequences  of  the  work  done  on  Kin^  street, 
but  1  do  not  think  them  liable  for  independent  acts  m  other 
places  or  upon  other  roads,  if  not  embraced  in  those  contracts, 
even  thougn  verbally  sanctioned  irregularly  by  one  or  other  of 
the  aldermen  in  casual  conversation,  and  not  sitting  or  acting 
in  council  or  under  the  orders  thereof.  I  am  of  opinion,  there* 
fore,  that  m  my  view  of  the  le<?al  rights  and  liabilities  of  the 
parties,  there  was,  strictly  speaking,  misdirection  in  reference  to 
the  work  done  upon  Kmg  street  and  its  injurious  consequences 
to  plaintifi's  premises,  b^  as  to  withdrawing  support  from  the 
soil  and  destroying  access  to  and  from  bis  lands  and  bouse  &c., 
by  such  road  or  hichway.  At  the  same  time,  however,  sinoe 
there  was  a  special  contract  on  the  occasion  showing  all  that 
the  defendants  desired  to  have  done ;  and  as  what  they  so 
required  might  have  been  legally  authorised  by  the  fiinnal 
passing  of  the  by-law,  in  which  event  the  plaintiff  would  be 
clearly  without  redress  in  this  form  of  action ;  and  as  the  omis* 
sion  of  a  by-law  was  probably  a  mere  madvertence ;  and  as 
the  jury  seem  to  have  been  of  opinion  that  the  defendants  did 
not,  m  what  their  contract  required,  cause  anything  to  be  done 
otherwise  injurious  to  the  plamtitt  than  as  the  lowering  of  the 
road  rendered  access  to  Ids  house  and  grounds  more  difficult 
and  entailed  expense  upon  him  in  rendering  it  accessible,  and 
as  to  such  lowering  that  it  was  not  only  necessary  to  admit  the 
grading  and  macadamizing  the  road  to  the  great  improvement 
of  the  public  way,  but  fairly  within  the  statute  13  &  14  Vic, 
cap.  lo,  as  a  repair  of  the  road ;  I  am  not  prepared  to  hold  that 
after  the  whole  merits  were  gone  into  and  fully  discussed  and 
submitted  to  the  jury,  we  are  bound  to  set  aside  the  Terdiet  for 
misdirection  under  tne  oiroumstances  in  evidence,  and  in  the 
way  it  was  left  to  the  iury,  merely  because  a  fonnai  by«]aw 
was  not  passed,  upon  tne  absence  of  which  alone  the  plaintifi 
is  at  last  obliged  to  rely  in  support  of  the  action.  If  there  had 
been  a  by-law,  I  do  not  think  the  defendai^ts  could  be  held 
liable  for  excess,  if  any,  beyond  what  the  by-law  and  contract 
presented ;  and  the  defendants  having  acted  in  good  faith  for 
the  improvement  of  the  public  highway,  and  in  3ie  discharge 
ot  a  public  duty,  though,  as  it  seems  to  me,  informally  and 
injuriously  to  the  plaintiff;  and  as  the  jury,  upon  evidence  more 
or  less  conflicting,  found  for  them ;  there  is  much  to  be  said  in 
favour  of  letting  the  verdict  rest  now,  even  if  I  did  not  think 
the  defendants  entitled  to  the  protection  of  the  14  &  15  Vic, 
cap.  4 ;  upon  which,  however,  my  opinion  is  to  be  understood 
as  more  especially  founded.  I  mention  this,  because  of  the 
'propriety  felt  of  not  expressing  myself  conclusively  upon  the 
other  important  and  dithcult  question  which  the  case  has  pre- 
sented. 

If  the  plaintiff  bad  shown  that  what  the  defendants  did  was 
a  public  as  well  as  a  private  nuisance,  the  complexion  of  the 
law  would  have  been  materially  alteied— lor  tuen,  instead  of 
being  a  repair  or  improvement  ot  the  road,  it  would  have  been 
the  reverse,  and  they  would  have  exceeded  the  just  exeroise 
of  their  powers,  even  though  a  by-law  had  been  passed,  and 
could  have  claimed  no  protection  under  the  15  ^  lo  Vic,  cap. , 
15 ;  and  instead  of  an  informal  exercise  of  their  legal  power,  it 
would  have  been  a  positive  violation  of  their  duty. 

As  to  the  last  count,  the  verdict  wa<i  certainly  a^nsl  the 
direction  of  the  court  at  Ami  Prius ;  but  the  ments  of  this 
action  did  not  turn  upon  that  count — all  the  evidence  related 
to  the  prior  counts ;  and  if  the  deiiendants  could  justify  them- 
selves under  those  counts,  the  plaintiff  would  not  be  entitled  to 
apply  the  facts  or  causes  of  action  to  this  count.  I  look  upon 
it  tuereibre  as  not  involving  the  merits  of  the  case,  and  not  a 
case  sufhcient  to  require  us  to  set  aside  the  verdict,  for  under 
it,  had  the  jury  found  for  the  plaintiff,  the  damages  oould  nol 
have  been  expected  to  be  more  than  nominal. 

McLjeak,  J« — The  passing  of  a  by-law,  without  anything 
mwei  can  never  raise^ tft foweri tnr  impiovBa lOwit ^  Ihecorpo- 
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ration,  after  all,  must  act  ministerially  in  carrying  out  by-laws ; 
their  powers  are  ministerial  as  well  as  legislative,  and  when 
the  law  imposes  upon  them  the  duty  of  making,  improvmg, 
and  keeping  in  repair  the  public  highways,  they  require  no 
by-laws,  as  it  appears  to  me,  to  enable  them  to  do  what  is 
enjoined  upon  them  as  a  duty,  and  for  not  doing  which  an 
action  ooufd  be  maintained  against  them:  I  have  already 
expressed  this  opmion  in  the  suit  oi  Croft  v.  The  Town  Council 
of  Peterbora't  when  that  suit  was  before  us  on  a  motion  to  set 
aside  a  non-suit.  The  prooeedings  of  the  defendants,  of  which 
the  plaintiff  complains,  have  been  in  strict  accordance  with  the 
views  expressed  at  that  time,  and  I  have  therefore  no  difficulty 
in  joining  in  a  judgment  that  this  action  cannot  be  maintainedf, 
without  reference  to  the  other  grounds  which  the  learned  Chief 
Justice  has  so  fiilly  and  ably  stated  in  his  judgment.  .  I  must 
however  state,  that  with  respect  to  these  also,  I  concur  jn  the 
view  which  he  has  taken.  In  the  case  of  Brown  v.  The  Muni- 
cipaUtp  of  Samioj  I  ruled  at  Nisi  Prius  that  the  defendants 
were  entitled  to  a  notice  of  action ;  and  though  that  ruling  was 
held  to  have  been  erroneous,  I  have  not  b^n  able  to  satisfy 
myself  that  it  was  so. 

I  think  the  plaintiff  cannot^  succeed  in  this  action,  and  that 
the  rule  must  De  discharged. 


Ri<;BAU>8y  J.,  concurred. 


Per  Cur. — Rale  discharged. 


REVISION  OF  ASSESSMENT. 


Ik  MB  The  Gjubat  WssTEftN  Railway  Company. 

What  dots  tht  ^'Lamd  cea^riad  hu  tkt  road**  eoiuUt  ^f-^Whaiu  the  ^^Bctidf*  «r 
*^Soadteay""^Haw  auuatd-^Fiadtwu  amd  enetwM^  fc,  ^^part  of  the  rmky.  *' 

flb«  O.  W.  R.  Ca  in  appeal  from  the  Coart  of  Revisioti  of  Windsor,  Eaeex.) 

The  whole  property  in  Windsor  was  assessed  at  about 
X120,000,  of  which  the  propert^r  of  the  Company  was  assessed 
at  £78,000.  The  Court  of  Revision  confirmed  the  assessment. 

On  the  hearing,  some  errors  in  assessing  land  not  the  Com- 
pany's werer  admitted,  and  also,  that  £3,925  for  property 
other  than  the  road  was  rightly  assessed.  The  rea]  difficulty 
was  that  the  assessors Jfrt/  valued  the  *'land^^  only  by  itself, 
being  a  strip  partly  on  the  tanks  and  over  the  water  of  the 
Petroit  River  of  5,000  feet  by  200,  occupied  as  a  Terminus, 
Works,  and  apnroaches  thereto,  according  to  the  average  value 
ot  land  in  the  locality,  on  a  scale  supposed  to  to  be  nearly  of 
the  value  of  the  improved  and  unimproved  land  there,  con- 
sidering the  whole  length  and  width  taken  as  ^*tand^^  occu- 
pied by  the  <'  road^^  at  an  assessment  price  per  foot  front  by 
the  depth  from  Sandwich  street  towards  the  channel  bank, 
mostly  filled  in  and  gi:aded  over  shallows  to  deep  water,  as 
follows :  X20  per  foot  front  for  the  first  lOOD  feet  from  Ferry 
up  stream,  £15  for  the  next  1000  feet,  £10  for  the  next  1000 
feet,  and  £7  10a.  each  for  the  next  2(K)0  feet,  wnich  gave  a 
mean  ojf  £12  per  loot  front,  making  £60,000  for  50^*0  feet  front. 
They  then  valued  the  fixed  erectiuus  on  this  sanu  land  sepa- 
rately at  £18,000,  which,  added  to  the^r^^  made  £78,000. 
This,  in  cases  of  individuals,  would  be  right  u..der  the  3rd 
section  of  the  statute.  But  the  21st  section  virtually  provides 
as  to  Railways,  that  the  <*/afu2"  occupied  by  the  road  only 
shall  be  valued  according  to  the  average  value  of  land  in  the 
locality. 

The  "teiMT*  occupied  by  the  **road?^  (which  latter  is  the 
roadway  mentioned  in  the  same  section,  and  if*,  when  in 
working  order,  "/Ae"  **raUwayy^^ — which,  by  14  &  15  Vic, 
cap.  51,  sec.  7,  means  the  railway  andtoorks,  &c.,(;aj  in  con- 
tradistinction to  the  mere  land  occupied  in  the  first  instance 
to  buih*  the  railway  upon)  is  the  space  defined  in  some  Rail- 
way Acta,  and  where  not  so  defined,  is  the  reasonable  length 
and  breadth  of  land,  and  laud  covered  with  water,  allowed  to 


'^^'^ 
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be  occupied  under  any  Act  for  the  purposes  of  the  roa<l  or  road- 
way, also  called  railway,  of  which,  in  this  and  most  other 
instances,  the  Tt^rminus  is  a  part — it  here  forming  a  portion 
of  the  means  of  transit  from  Canada  to  on  and  over  the  River 
Detroit,[6]  to  connect  with  the  railways  in  the  United  States, 
and  without  which  connection  this  Railway  would  be  of  little 
use  or  profit ;  and  includes  fixed  erections  on  and  for  this 
road  with  the  trac^ks,and  approaches  to  and  through  this  land- 
used  for  Terminus — and  it  is  to  be  valued  and  considered  as 
land  occupied  by  the  road  only — and  is  not  to  be  assessed  as 
land  and  erections  separately  or  together,  as  in  case  of  indi- 
viduals. The  land  only,  by  force  of  the  21  st  section,  is  to  be 
valued  by  the  average  value  of  land  in  the  locality — but 
which  land  ocxsupied  by  the  roadway  does  not  include  the  extra 
widths  or  pieces  of  land  o<*.cupie(i  for  other  purposes  than 
those  uecessarv  and  convenient  to  the  railway ;  in  other  words, 
it  is  the  mere  land  occupied  by  the  railway  and  its  appurte- 
nances, of  which  the  actual  value  is  to  be  ascertained  ror  the 
purposes  of  taxation. 

The  Railway  and  its  appurtenances,  built  on  thie  land^  is 
not  to  be  assessed,  though  the  land  is. 

This  landy  once  mos//y  underwater  but  redaimed  by  filling 
in  and  grading  at  great  expense,  taken  by  the  asseamrs  aa 
^'•land^^  oc  upied  by  the  road,  seems  properl3r  so  considered, 
as  it  really  was  taken  for  the  main  and  adjoining  tracks,  off- 
setts,  switches  and  turn-tables,  t>eing  fixed  machinery  and 
works  appertinent  thereto,  erections  and  approaches  without 
which  the  Railway  could  not  be  worked.  Though  the  average 
width  on  the  line  of  route  is  but  1  lOfcJ  feet,  yet  the  General 
R<iilwayr4  and  other  Acts  show  what  would  be  necessary  and 
reasonable,  by  aflowing  at  particular  points  on  land  or  water 
more  to  be  taken  than  the  ordinary  90  feet,  namely,  450  by 
600  feet  for  offsetts,  depots,  stations,  fixtures,  switcues  and 
turn-table,  &c.,  or  where  the  graded  road  has  to  be  lowered 
or  raised  more  than  five  feet ;  and  this  Company  not  being 
restricted  in  this  respect  could  hardly  be  considered  unrea- 
sonable in  taking  (or  rather  making)  a  less  width — but  mak- 
ing it  up,  as  it  were,  in  length  at  ttiis  point. 

As  to  the  value  of  this  land:  The  Company  thinks  its  own 
valuation  of  the  whole  assessable  property  here  nearer  the. 
truth,  being  less  than  £4'>,000 ;  but  the  Assessors  are  respect- 
able men,  and  though  "of  the  locality"  are  sworn  to  assess 
to  the  best  of  their  skill  and  ability,  and  could  not  well  do 
otherwk»e  tlian  be  something  guided  by  prices  on  the  spot, 
and  nothing  but  time  will  leil  if  it  is  an  over  or  under  valua- 
tion ;  but  which,  as  far. as  at  present  can  be  seen,  does  not 
appear  to  be  out  of  the  way,  as  compared  with  the  quoted 
value  of  land  adjoining  at  £12  per  foot  front  by  the  consider- 
able depth  occupied ;  and  which,  though  almost  entirely  land 
made  by  the  Company,  has  still  to  be  valued  by  the  average 
value  ol  tlie  adjoining  land — though  that  land  acquired  much  of 
itd  high  value  by  tne  eiUerprlze  ol  tUe  Company — tue  Assessors 
having  apparentiy  no  right  (though  perhaps  fair  enough  if 
iney  iiad)  to  take  into  consideration  the  disadvantages  incur- 
red, or  the  benefits  couierred,  by  tbe  H«iUway  operaiiuns  there, 
as  a  reason  tor  raising  or  reducing  ibe  assessable  valuation  of 
the  property,  which  mainly  caused  eituer  the  disadvantage  or 
benefit,  as  Railway  Arbitrators  tiave  for  raising  or  reUucing 
the  price  ot  the  same  hind  when  purchased  for  the  same  pur- 
pose, but  which  the  Statute  in  some  degree  provides  tor  by 
the  21st  section  in  another  way,  in  directing  the  mtre  land.io 
be  valued  by  itself  for  assessment  purposes. 

[b]  8  Vic,  cap.  8S,— 14  &  Id  Vic.  tap.  74. 

[t]  This  110  feet  would  naturally  (naiue  as  the  90  feet)  be  talcen  a^  the  land 
occupied  by  Uue  road  ill  the  iicbl  uisuiiice.  tor  the  general  iiiic  of  route,  varieu  Oy 
gccHXcr  widths,  as  required  at*  some  pouiu;  but  it  has  twcii  said,  tliat  the  men 
space  occupied  by  the  grading,  bearer*,  ues,  raila,  aiul  track  laid  dowu,  is  aucii 
"i«nd  "  <Mif/,  tuiil  that  all  ueyoiid  tnat  is  "other"  spwe  tban  the  ruwlvray  :  iliia 
would  seeui  a  rather  narrow  coiisiructiou  of  the  staiuie,  uot  warrauied  by  lbs 
general  lauguai^  of  the  HaUway  Acu. 

Jd}  ua^  16  Vic.  cap.  61,  OTiA  liBaBlO-capi  mjee.  g|   Iml  "Hi  logit) 
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Therefore  the  present  vaiuation  of  the  real  property  of  the  • 
CompHny  orciipied  for  roaii  or  roadway  will  be  uiiovved  to 
remain  at  JL'60,000.  And  the  value  of  ttie  Cotnpaiiy'*6  real 
properly,  c-thor  than  that  occupi»nl  by  the  road  or  roadway, 
will  be  reduced  from  the  sum  ol  £13,000  to  the  ^urn  of  £3,925. 
making  £63  925  as  tue  who  e  as-'essable  value  of  the  Com- 
pany's property,  instead  of  £78,000. 


TO    CORRESPONOENTS. 

T.U. — Mtny  thank* for  the  HU(rirL!«ti(>n.  if  we  caii  make  room  the  proi^ninimf 
•ball  ap))ear  but  we  think  the  ()ihc«r5of  tho  Iu:>titutJoii  should  ^ee  ihe  uccci>»ny 
of  puMishiug  it  as  aii  ailveriisenient. 

MP.£  ->Al\vny»  ^lad  to  hear  fruni  you :  niutter  tent  i«  to  the  point. 

U. — Papers  retanicd  in  your  oildress. 

J.J. — We  had  already  determined  on  the  course  suggested. 

^■— ^— — — ■^»^"^— ^— — ^— ^™^^"^^— — ^— ■— — ■^■— — .— — i^"— »— 
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the  publk-aiiua  of  the  number  for  which  they  are  intended. 

NOTICE.  • 

The  ^pptr  Camada  Law  Jotimtd  n>  not  liable  lo  postage.  The  Terms  are  909. 
MraiMi»m,if  paid  before  the  1st  of  March  m  each  year^if  paid  after  that  period 
Msb    The  bcaUt  of  Charges  for 

ADYBRTISEMENTS: 

Card,  for  one  year,  not  exceeding  four  lines XI    0  0 

One  Column.  (80  lines)  per  issue 1    0  0 

Balfa  Column.  (40  liaeK)  per  issue 0  12  6 

giianer  Column,  (30  tines)  per  iMtie 0    7  6 

ighlh  of  a  Column,  (10  lines)  per  issue 0    6  0 

Advertisements  should  reach  the  ofiice  not  later  than  the  29ih  of  each  month. 

Thx  Uppsii  Cahada  Law  Jooknai.  is  published  at  the  JSorris  Htnid  OflSce, 
Duiilop-Slreet,  Barrie. 


THE    LAW   JOURNAL. 


OC  TOBER,  1  866. 


DECISIONS  ON  THE  COMMON  LAW   PROCEDURE 

ACT. 


The  recent  Acr,  and  the  orders  of  Court  mado 
by  the  Jadges  thereunder,  having  effected  sucli  a 
thorough  change  in  procedure,  it  became  obvious 
that  the  alterations  mide,  by  the  Statute  and 
Rules,  involved  are  construction  of  the  practioo  of 
the  Courts,  and  that  every  decision  would  lend  to 
this  end. 

Early  information  of  the  cases  decided  is  most 
important,  for  the  sooner  the  decisions  are  known 
and  acted  upon,  the  sooner  and  firmer  will  the 
practice  be  settled. 

A  great  variety  of  cases  will  now  arise  under  the 
0^  Vtms^^  tusd  bd  tliqitt^d  df  in  CbamtteKfl } 


through  the  ordinary  channels  of  communication 
these  cases  would  be  for  many  months  unknown 
to  the  country  practitioners,  and  impeifeclly  known 
to  the  greater  number  of  iho^e  resident  in  Toronto ; 
added  to  this,  vivu  voce  decisions  could  not  be  ex- 
pected to  be  produced  under  existing  arrangements. 

The  Practice  in  the  County  Courts  must  hence- 
forth conform  to  the  Practice  of  the  Superior  Courts, 
and  numbering  more  than  thirty,  it  is  extremely 
desirable  that  these  tribunals  should  have  all  the 
assistance,  that  is  to  be  derived  from  the  light  which 
the  decisions  in  the  Superior  Courts  will  throw  on 
the  new  Procedure. 

These  considerations  urged  upon  us  the  necessity 
for  procuring  full  Reports  of  every  important  point 
decided  in  Chambers  under  the  new  Act  and  Rules, 
— not  only  those  cases  in  which  the  Judges  give 
written  decisions,  but  also  those  wherein  the  deci- 
sions of  the  Judges  are  pronounced  orally. 

We  are  happy  to  inform  our  readers  that  we  have 
made  arrangements  for  obtaining  Reports  of  this 
kind,  and  that,  in  conjunction  with  Mr.  Harrison, 
we  have  secured  the  assistance  of  a  gentleman  of 
experience  in  Reporting,  and,  as  will  be  seen  by 
the  Reports  in  the  present  number,  fully  equal  to 
the  undertaking. 

The  Reports  will  be  for  this  Journal,  and  for 
"  Harrison's  Common  Law  Procedure  Act,"  and 
will  appear  in  our  pages  w^ith  as  little  delay  as 
possible. 

Mr.  Harrison  is  desirous  to  make  his  new  work 
as  valuable  as  possible,  and  desiring  ourselves  to 
lose  no  opportunity  of  making  the  Lata  Journai 
more  generally  useful  to  the  profession,  the  arrange- 
ment referred  to  has  been  completed. 

The  Reporter,  J.  Leach  Talbot,  Esq.,  Barrister- 
at-Law,  will  attend  Chambers  regularly. 

We  trust  this  intimation  will  be  a  sufficient 
inducement  to  professional  men  generally,  out  of 
Toronto  as  well  as  in  Toronto,  to  give  in  their  names 
as  subscribers — for  only  a  large  addition  lo  our  sub- 
scription list  will  conij)ensate  for  ihe  increased 
outlay.  If  the  Profession,  as  a  body,  will  not  sup- 
port the  only  Law  Periodical  in  the  country,  wo 
must  look  to  other  quarters  to  sustain  us,  and  8ur» 
render  our  pages  more  exclusively  to  subjects  of 
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from  the  Profession,  we  can  make  the  Law  Journal 
acceptable  to  all — Lawyers  and  Laymen. 

New  subscribers  will  be  furnished  with  back 
numbers  of  Vol.  I  and  11,  or  those  more  desirous  of 
commencing  with  the  July  number  will  be  charged 
12s.  6d.  for  the  numbers  up  to  December  inclusive. 


PROCEEDINGS  IN  THE  INSOLVENT  COURT. 


In  the  August  number  "P.  M."  asks  certain  ques- 
tions in  relation  to  the  Insolvent  Debtors  Extension 
Act  of  last  Session: — 1st.  In  what  office  or  Court 
the  petition  is  to  be  filed — what  Clerk  is  lo  register 
the  proceedings  ?  2nd.  Has  not  the  CountyJudge  the 
power  to  appoint  a  Clerk,  whomsoever  he  pleases? 
3rd.  What  are  the  costs  and  disbursements  to  be 
paid  and  received  ?  4th.  If  there  be  no  assets  be- 
longing to  the  estate  of  the  pntitioner,'  by  whom  are 
they  to  be  borne  and  paid  ?  5th.  In  proceedings 
under  this  Act,  in  a  new  county,  what  orders  and 
rules  are  to  govern  the  proceedings  w^here  the 
County  Judge  has  passed  none  ?  6th.  Do  fees  "  to 
the  Judge"  go  to  the  Fee  Fund  ? 

We  have  not  had  time  to  examine  the  question 
ourselves,  but  subjoin  answers  from  a  well  informed 
quarter,  which,  in  the  hasty  examination  we  have 
been  ^ble  to  give  the  subject,  appear  to  us  to  be 
correct, 

1st.  In  "  the  Insolvent  Court  for  the  County,"  and 
the  Clerk  thereof  is  to  register  the  proceedings. 

2nd.  The  appointment,  doubtless,  would  rest 
with  the  Judge,  but  it  would  be  obviously  proper  to 
appoint  the  Clerk  of  the  County  Tourt — whose  office 
must  be  kept  regularly  opened,  and  who  is  already 
under  bonds  to  the  Crown  for  the  due  collection 
and  accounting  for  the  fees  belonging  to  the  Fee 
Fund — and  this  has  been  generally  acted  on. 

3rd.  The  costs  are  regulated  by  order  of  the  Court 
of  Queen's  Bench.  The  table  of  costs  was  pub- 
lished in  the  last  number  of  the  Law  Journal. 

4th.  A  party  who  has  no  assets  seems  scarcely 
to  come  within  the  meaning  of  the  Act;  but  there 
need  be  no  difficulty  as  to  fees,  as  the  must  be 
paid  on  or  before  each  proceeding. 

6th.  In  May  1856  the  Judges  of  certain  Counties 
agreed  in  submitting  certain  Rules  which  were 
approved  of  by  the  then  V  ice-Chancellor.  In  a 
new  county  the  Judge  should,  for  uniformity's 


sake,  obtain  the  approval  of  similar  Rules  for  his 
own  County ;  (a  set  of  Revised  Rules  for  general 
adoption  would  be  advisable.)  In  the  absence  of 
Rules  the  Judge  must  of  course  be  governed  by 
the  general  principles  of  law,  as  applicable  lo  the 
Insolvent  Courts. 

6th.  Fees  mentioned  under  the  Ist  head  in  the 
Rule,  (of  Q.B.)  Hil.  Term,  9th  Vic,  when  the  duty 
is  performed  by  a  County  Judge,  belong  to  the  Fee 
Fund,  and  must  be  accounted  for  in  like  manner 
as  other  fees :  whatever  doubt  may  have  existed 
before  is  set  at  rest  by  the  21st  sec.  of  the  County 
Courts  Act. 


CHAMBER  REPORTS. 


We  have  been  obliged  to  postpone  editorial  matter 
to  make  room  for  the  recent  important  decisions  on 
the  C.  L.  P.  Act.  Once  for  all,  we  would  say  to  ordi- 
nary correspondents  that  communications  on  edito- 
rial matters  must  be  addressed  to  "  The  Editors  of 
the  Law  Journal,"  and  not  to  any  gentleman  con- 
nected or  supposed  to  be  connected  with  the  Jour^ 
nal.  This  rule  must  be  observed  to  secure  attention 
to  communications.  Business  communications  as 
heretofore  should  be  addressed  to  the  publishers. 


-g— 


THE  ANSWER  TO  "WHO  IS  THE  IRNERIUSP* 

(Received  too  late  for  uisertiou  in  the  Sept  No.) 


We  willingly  give  a  conspicuous  place  to  the 
following  letter,  and  leave  it  to  speak  for  itself. — 
The  Law  Clerk,  it  is  just  possible,  felt  a  little  net- 
tled by  V.'s  badinage,  and  touched  fairly  enough 
the  same  chord,  but  it  has  not  prevented  him  giv- 
ing all  the  information  desired.  The  pith  of  the 
article  of  the  article  referred  to  is  in  these  words: 
'^  But  seriously,  we  think  such  notes  objectionable, 
an  innovation  on  settled  forms,  &c. ;  we  think  some 
explanation  is  due  to  the  profession  and  the  pub- 
lic." The  Law  Clerk  candidly  enough  says,  "not 
finding  precedent  I  made  one,  and  sacrificed  rou- 
tine for  the  public  good."  He  has  evidently  not 
graduated  in  the  "  Circumlocution  Oflice,"  and 
nearly  thirty  years  in  the  public  service  has  cer- 
tainly not  induced  any  lethargy  of  action  in  the 
conduct  of  the  Department,  over  which  he  has  so 
ably  presided  lor,  we  believe,  nearly  sixteen  years. 

As  suggested  in  the  former  article,  the  Law  Clerk 
has  slunan  that  the  added  matter  ^^  was  intended  to 
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be  useful,  and  gave  the  person  whb  prepared  it  a 
good  deal  of  trouble,"  and  that  it  is  useful  we  are 
prepared  to  admit. 

It  would  be  ungracious  to  pursue  the  subject 
further  in  the  aspect  in  which  it  now  presents 
itself,  and  we  w^ill  only  say,  that  we  also  think 
that  the  Notes  (we  will  not  say  gloss)  upon  the 
Statute  Book  could  not  properly  "be  allowed  to 
pass  unnoticed.'' 

My  Dkar  Mh.  Editor, — You  behaved  so  courteously  and 
kindly  to  me,  a  stranger,  in  the  matter  of  my  Index  to  the 
Statutes,  that  I  really  cannot  refuse  you  or  your  correspondent 
"  V."  in  your  August  number,  any  information  in  my  power. 
I  am  the  author  of  the  Notice  and  Notes  to  the  Law  Procedure 
Act  to  which  <<V."  objects,  but  as  I  also  suggested  to  the  Attor- 
ney General,  through  Mr.  Harrison,  the  <<  memorandum " 
which  '<V."  approves,  and  upon  which  the  Notes  are  founded, 
I  venture  to  hope  that  <<y.''  will  set  the  one  against  the  other, 
and  forgive  me.  Three-fourths,  at  least,  of  our  Act  are  (roost 
wisely)  taken  verbatim  from  the  two  English  Acts,  upon 
which  a  great  number  of  decisions  have  been  given  by  the 
English  Courts,  and  which  have  been  commented  upon  by 
Kerr,  Chitty,  Stephens,  Francis,  Finlason,  &c.,  in  England, 
with  the  benefit  of  those  decisions.  Our  Act  is  as  yet  without 
commentary  by  Court  or  author,  and  it  must  remain  so  for 
some  time  at  least,  whilst  at  the  same  time  it  must  be  acted 
upon  by  every  Practitioner  throughout  Upper  Canada.  But 
the  clauses  of  the  two  English  Acts  are  necessarily  inter- 
mingled in  ours  with  each  other,  and  with  provisions  exclu- 
sively Canadian,  and  it  seemed  to  me  that  the  best  short 
commentary  on  our  Act,  and  indeed  the  very  foundation  of 
all  commentary  upon  it,  would  be  such  Notes  as  should  show 
in  a  compendious  form  and  upon  the  face  of  the  Act  itself — 
1.  The  chant^s  of  the  English  Acts  corresponding  to  those 
of  the  Canadian  one ;  2.  The  clauses  of  the  Canadian  Act 
corresponding  to  those  ol  either  of  the  English  ones ;  3.  The 
clauses  of  the  English  Acts  not  adopted  in  our  Act.  Such 
Notes  I  prepared,  and,  with  the  assent  of  the  Gentleman 
above  mentioned,  I  appended  them  to  the  copies  of  the  Act 
printed  by  the  Queen's  Printer,  adding  a  very  short  notice, 
stating,  I  think  pretty  clearly,  the  fact,  that  while  the  clauses 
were  taken  from  the  English  Acts,  as  nearly  verbatim  as 
circumstances  would  admit,  yet  that  there  were  necessary 
changes  in  some  cases,  which  made  a  comparison  desirable 
before  using  the  English  decision  or  commentaries  on  any 
clause.  Far  from  stating  an  opinion  as  '<  Gospel,"  I  incited 
examination  in  every  case  and  furnished  the  readiest  means 
of  making  it.  I  was  sorry  that  I  could  not  insert  on  the 
Act  printed  in  its  place  in  the  Statute  Book  all  the  infor- 
mation I  gave  in  the  copy  printed  in  pamphlet  form ;  but  the 
side  notes  in  brackets  took  no  room  and  cost  the  public  noth- 
ing, nor  did  the  foot  note  add  more  than  a  dollar  or  two  to  the 
Printer's  Bill,  and  I  thought  it  would  be  wrong  under  these 
circumstances  to  let  ten  thousand  copies  be  circulated  at  the 
public  C08t>  without  the  information  which  seemed  to  me  to 


be  essential  to  their  utility  and  the  convenience  of  the  Pro* 
fession.  Not  finding  a  precedent,  I  made  one,  and  sacrificed 
routine  for  the  public  good.  I  assure  you  there  is  no  coup 
d'etat  concealed  io  the  notes,  and  the  Bureau  of  Agricniture 
had  nothing  to  do  with  them.  They  are  as  innocent  as  the 
side  notes,  the  Index  or  Table  of  Contents,  of  all  designs 
against  the  Constitution ;  and  if  there  be  any  who  can  be 
roif«led  by  them  into  despotic  notions  of  interpretation,  it 
seems  to  me  that  he  must,  in  the  words  of  the  Poet, 


»t_ 


have  a  most  uncoraroon  skiili " : 


he  will  hardly  be  fit  for  an  Upper  Canadian  Lawyer.  I  admit 
that  <<y."  has  good  authority  on  his  side  against  the  use  of  the 
word  "original"  or  **  new,"  but  I  have  authority  on  my  side 
too,  for  I  find  it  applied  in  the  same  way  io  the  **  memoran- 
dum "  which  "V."  lauds ;  and  as  I  perceive  he  has  a  whole- 
some respect  for  professional  rank,  I  propose  that  he  and  I 
withdraw,  and  leave  the  author  of  the  **  Memorandum"  to 
aruue  the  point  with  the  author  cf  the  Proverbs.  I  think  that 
in  this  case  cause  may  be  shown  against  making  Solomon's 
Rule  absolute. 

I  am,  my  dear  Mr.  Editor, 

Your  and  «  V.'s"  obed't  servt, 

TiuB  Law  Clbrx. 


HARRISON'S  C.  L.  P.  ACTS. 

We  direct  attention  to  the  notice  from  the  Pubr 
lisher,  in  tiie  advertising  columns,  respecting  this 
work. 

Had  the  author  confiined  himself  to  the  usual 
brief  method  of  noting  Statutes,  his  work  would 
have  been  completed  before  now  ;  but  he  has  gone 
thoroughly  into  his  subject,  and  instead  of  notes 
has  written  a  Treatise.  We  saw,  after  examining 
the  fir:«t  thirty  pages,  that  he  must  issue  in  parts, 
and  we  think  he  has  acted  wisely  in  yielding  to 
this  necessity.  Most  of  the  best  works  on  the 
Practice  of  the  Law  are  issued  in  parts  in  England, 
and  in  that  shape  they  are  more  acceptable  to  the 
Practitioner.  The  early  sections  embrace  the  prac* 
tice,  for  the  most  part,  up  to  the  trial,  and  it  is  better 
that  they  should  be  at  once  in  the  hands  of  the 
subscribers,  rather  than  be  delayed  till  the  work  is 
completed. 


U.  C.  REPORTS. 


Owing  to  the  kindness  of  Mr.  Robinson,  which 
we  have  had  occasion  so  often  to  acknowledge,  we 
are  in  possession  of  some  very  recent  decisions  in 
the  Court  of  Queen^s  Bench ;  they  have  arrived  too 
late  for  the  present  number,  and  are  not  all  of  the 
class  we  are  accustomed  to  publish  in  full. 
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The  important  case  of  appeal  in  the  matter  of 
Gill^  plaintiff,  and  Jackson  and  others^  defendants, 
will  be  given  at  length  in  the  November  number. 
The  following  extract,  .from  the  Judgment  of  the 
Chief  Justice,  shows  an  impoitant  principle  to  be 

kept  in  view  in  considering  school  questions: — 

<<But  independently  of  the  question  \yhether  the  Local 
Superintendent's  decision  upon  the  point,  can  be  tlius  inci- 
dentally overruled  m  an  action,  the  learned  Judge  left  out  of 
view  that  the  Trustees  who  imposed  and  received  this  rate, 
were  the  Trustees  de  factOy  and  that  until  they  are  removed, 
the  acts  which  they  do  in  the  ordinary  current  business  of 
Trustees  nmst  of  necessity  be  uphold,  or  everything  would 
fail  into  confusion." 

Regina  vs.  Tlie  Municipal  Council  of  Perth,  is 
upon  a  point  not  before  settled,  and  of  very  general 
importance.  This  case  will  also  be  published  in 
full;  in  the  meantime  we  copy  Air.  Robinson's 
head  note  :— 

'<  Owners  of  land  upon  a  highway  have  no  claim  to  com- 
pensation for  anything  done  by  municipal  corporations  in  the 
proper  exercise  of  their  powers,  within  the  hue  of  road  as 
originally  laid  out. 

The  applicant  owned  land,  with  dwelling-houses  and  a 
foundry  thereon,  fronting  upon  a  public  highway.  The  muni- 
cipal councd  passed  a  by-law  for  making,  grading  and  grav- 
elling this  road,  and  the  effect  of  the  work  was  to  raise  the 
road  along  the  applicant's  land  from  five  to  twelve  feet. 

Hddy  that  he  wus  not  entitled  to  an  arbitration  under  12 
Vic,  cap.  dl,  sec.  105,  as  amended  by  16  Vic,  cap.  181,  sec. 
93,  to  determine  the  amount  of  damage  to  be  paid  to  him, 
the  injuries  not  being  such  as  could  give  him  any  right  to 
compensation. '^ 

McMurtry  vs.  Munro,  will  be  specially  interest- 
ing to  the  country  practitioner :  the  note  will  serve 
to  show  the  point  decided,  imtil  we  can  publish 
the  case  at  length : — 

<<  Appeal  from  a  County  Court.  The  declaration  contained 
three  counts,  claiming  each  £50,  but  the  damages  were  laid 
onlyatXdO,  and  the  particulars  were  for  account  rendered  £55 
156.  less  by  cash  X22  10s.— £33  5s.  At  the  trial  the  plaintiff 
relied  on  the  count  on  account  stated,  in  proof  of  which  he 
produced  a  draft  by  himself  on  defendant  for  X55  15s.  Id., 
^  being  the  baknce  in  full  of  your  account ' ;  and  proved  that 
when  presented,  defendants  acknowledged  the  amount  to  be 
correct,  but  refused  to  accept  it,  as  he  was  afraid  he  would  be 
sued.    A  verdict  having  been  found  for  X34  3s.  3d. : 

Hddy  4hat  the  chiim  was  within  the  juiisdictioa  of  the  Co. 
Court ;  and  StwJbUy  that  the  evidence  of  an  account  stated 
was  sufficient." 

The  following  cases  will  also  be  found  very  inter- 
esting ;   as  before,  we  copy  Mr.  Robinson's  pithy 

and  terse  head  notes : — 
30 


Taylor  vs.  Jarvis :  this  is  a  most  important  deci- 
sion : 

<<  A  plaintiff  suing  one  partner  alone  upon  a  note  made  in 
the  name  of  the  firm,  and  for  a  partnership  dM,  cannot 
under  his  judgment,  and  execution  against  such  partner,  sell 
the  goods  of  the  firm,  except  in  cases  of  dormant  partnership. 

A.  having  a  note  signed  W.  B.  &  Co.,  and  being  ignorant  of 
the  existence  of  any  other  partner,  sued  W.  B.  alone  and 
obtained  judgment  and  execution,  under  which  the  Sheriff 
seized  the  partnership  goods.  B.  afterwards  obtained  an 
execution  against  W.  B.  and  his  two  partners,  who,  it  appeared 
in  reality,  composed  the  firm.  Both  claims  were  for  partner- 
ship debts,  and  the  propeity  of  the  firm  was  not  sufficient  to 
satisfy  either  in  full. 

Held,  that  B.'s  execution  must  prevail." 

London  Gas  Company  vs.  Campbkix. 

A  Gas  Company,  incorporated  under  16  Vic.^  cap.  173,  by 
resolution  of  the  directors,  appointed  certain  calls  on  their 
stock  to  be  paid  on  particular  days  named,  but  by  the  notices 
published  they  were  made  payable  on  difiereut  days.  The 
defendant  had  written  to  the  Company  enclosing  his  note  lor 
four  of  the  calls,  saymg,  that  for  the  balance  he  would  send 
his  note  soon  after,  and  requesting  them  to  accept  this  offer, 
as  he  had  been  absent  in  Europe,  and  had  no  kAowledge  of 
any  of  the  calls :  the  Company  however  declined,  and  brought 
this  action. 

Held,  that  the  calls  were  illegal,  being  imauthonsed  by  the 
resolution,  and  that  the  defendant  was  not  estopped  from  dis- 
puting them. 

Farley  vs.  Gilbert  et  al. 

To  an  aetion  on  a  note  against  two  defendants,  usury  was 
set  up,  the  plea  being  that  plaintiff  lent  defendant  i;200,  pay- 
able in  a  year,  and  that  the  note  (for  £250)  was  given  therefor. 
The  evidence  showed  that  the  loan  was  to  one  defendant 
only,  and  tiiat  the  other  signed  the  note  merely  as  his  surety, 
and  was  no  party  to  the  usurious  contract. 

Held  a  fatal  variance,  and  that  plaiutilF  must  recover. 

Grant  vs.  Lynch. 
<<  A.  rented  a  house  to  B.  by  lease,  dated  Sept.  1st,  1854 ;  B. 
took  possession,  and  on  the  17th  of  May  following  entered 
into  an  agreement  with  A.  for  purchase;  <the  one-fourth  of 
the  purchase  money  to  be  paid  by  approved  endorsed  note  at 
three  months  from  date,  the  remainder  to  be  paid  in  four 
equal  annual  instalments,  with  interest  on  the  amount  unpaid 
at  each  time  of  payment — agreement  to  be  drawn  and  pos- 
session given  on  the  1st  day  of  June  next,  from  which  time 
payment  of  instalments  commences.' 

An  agreement  was  prepared  before  the  1st  of  June,  but  was 
not  executed,  owing  to  a  misunderstanding  about  the  note, 
B.  not  being  prepared  with  such  a  note  as  A.  would  accept. 

Held,  that  the  lease  was  not  determined,  and  that  A.  might 
distrain  for  his  rent. 

The  lease  is  set  out  below,  and  was  clearly  held  to  be  a 
present  demise,  not  merely  an  agreement  for  lease." 

Bartlet  vs.  The  Municipality  of  Amherstburgh. 

<<  The  defendants,  a  municipal  corporation,  having  called 
for  tenders  for  making  plank  side-walks  in  December,  1854, 
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the  plaintiff  sent  in  an  offer,  which  the  then  Council  passed  a 
resolution  to  accept ;  and  as  they  were  going  out  of  office  and 
wished  to  leare  the  work  completed,  several  of  the  members 
pressed  the  plaintiff  to  proceed.  He  had  purchased  materialsy 
and  was  going  on ;  but  in  January,  being  told  by  one  of  the 
late  Council  that  it  would  be  prudent  to  have  an  acceptance 
in  writing,  he  wrote  to  the  Council  and  received  an  answer 
refusing  to  sanction  the  contract,  and  telling  him  that  if  he 
went  on  it  would  be  at  his  own  risk.  He  then  desisted  and 
sued  the  corporation — another  person  having  in  the  meantime 
been  employed  by^them  to  finish  the  work.  The  jury  having 
found  the  value  of  the  work,  and  the  damages  sustained  by 
the  plaintiff  from  not  being  allowed  to  finish  the  job: 

Hdd,  that  he  could  recover  the  former  sum,  but  not  the 
latter,  as  there  was  no  contract  mider  teal. 

Anderson  vs.  Marriott. 
Dower. — The  tenant  having  allowed  judgment  to  go  by 
default,  the  defendant  entered  a  suggestion  of  demand  made 
before  action  brought,  to  which  the  tenant  made  no  answer, 
and  a  venire  was  awarded,  upon  which  the  jury  found  that 
such  a  demand  was  made. 

Hddy  that  this  was  a  trial  within  the  meaning  of  the  5th 
sec.  of  13  &  14  Vic.  cap.  58,  and  therefore  that  the  demandant 
was  entitled  to  costs. 

Harris  vs.  McLeod  and  Eraser. 
H.  made  a  note  payable  to  L.  or  order,  and  took  it  to  M., 
requesting  him  to  endorse  it  for  his  accommodation.  M.,  who 
was  in  partnership  with  the  other  defendant,  endorsed  it  in 
the  name  of  the  firm,  but  without  his  copartner's  sanction  or 
knowledge.  L.  afterwards  endorsed,  but  without  recourse ; 
and  the  plaintiff  took  it  with  knowledge  of  the  circumstances. 
The  jury  found  for  the  plaintiff. 

Heldf  that  the  verdict  was  wrong,  for  M.  could  not  bind 
his  partner  by  endorsing  for  such  a  purpose,  and  the  plaintifl 
took  the  note  with  knowledge  of  the  facts. 

The  defendant's  counsel,  at  the  trial,  desired  to  ask  the 
plaintifi^s  attorney,  what  his  client  told  him  about  the  note 
when  he  gave  instructions  for  the  suit. 

Uddy  that  such  evideince  was  rightly  rejected. 
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LATE  CASES  IN  CHAMBERS. 


Chamber  cases  on  the  Common  Law  Procedure 
Act  are  coming  in  so  fast  and  so  numerously,  that 
in  order  to  keep  the  Profession  properly  "  posted 
up,"  we  give  notes  of  several  received  too  late  for 
publication  in  this  number.  They  will  appear  in 
full  hereafter. 

Hall  v.  Bowes. 

Rule  20  does  not  debar  a  Judge  from  ordering  on  motion 
such  further  particulars  as  he  may  think  fit. — Per  Richards,  J., 
September  19, 1856. 

ROSSK  V.   DOLSON. 

Plea  of  wm  (usumvsit  to  a  promissory  note  struck  oat  under 
the  101st  section  of  tne  C.  L.  P.  Act. — tb. 


Davis  v.  Cabruthers. 

Plaintifl  allowed  to  amend  irregulaiity  in  writ,  (plaintiff's 
claim  or  attorney's  name  not  beine  endorsed  thereou)  on  con- 
dition of  re-service. — Per  Burns  J.,  Sept.  22,  23. 

WARRfN  V.   MUMROB. 

A  summons  only  will  be  sranted  on  the  first  application  for 
an  injunction  under  the  2B6th  section  of  the  C.  L.  P.  Act. — 
i6.,  Sept.  24,  25. 

GOLDBUBOH  V.   LeJBSON. 

'<  Not  guilty"  and  justification  cannot  be  pleaded  together. — 
i6.,  Sept.  25. 

Cameron  v.  Brantford  Gas  Cobcpant. 
Section  193  C.L.P.  Act  does  not  apply  to  corporations. — ib. 

Gamble  v.  White. 

Amendment  of  a  writ  of  Ca,  Sa.  granted  on  payment  of 
costs,  without  setting  aside  arrest  of  defendant  under  it.—  ib, 

Barrow  t.  Capreol. 

Between  July  Jst  and  August  21st,  1856,  arrest  on  a  bailable 
writ  and  proceedings  thereon  were  valid  under  2  Geo.  IV., 
cap.  108,  5  Wm.  Iv.,  cap.  3,  sec.  1  and  2,  and  5  Vic,  cap.  6, 
and  not  under  8  Vic.,  cap.  48,  sec.  44,  which  was  only  in 
force  until  the  end  of  the  session,  (July  1st) :  nor  under  C.  L. 
P.  Act,  which  did  not  come  into  operation  till  August  21st. 

The  affidavit  on  which  such  writ  was  sued  out  did  not  state 
that  the  writ  was  not  required  from  any  vexatious  or  malicious 
motive  whatsoever  of  defendant  towaids  plaintifl^. 

Hdd,  only  an  irregularity  waived  by  the  defendant  on  put-* 
ting  in  special  bail,  but  without  prejudice  to  any  future  remedy 
against  the  plaintiff. — ib.,  Sept.  26. 

Horsman  v.  Horshan. 

Intenogatories  for  the  discovery  of  the  nature  of  the  defen- 
dant's title  under  the  176th  section  of  the  C.L.P.  Act,  allowed 
upon  summons  to  show  cause. — tfr.,  Sept.  27, 29. 

Street  v.  Dolson. 

Action  of  Dower.  Pleas:  1.  Ne  unquet  Bcizin  que  dower; 
2.  Ne  ungues  acoomvli;  3.  That  after  demandant's  right 
accrued,  and  before  tne  commencement  of  the  suit,  she  con- 
veyed and  assigned  her  dower  to  a  certain  person  unknown. 
To  set  aside  these  pleas  as  beins  irregularly  pleaded,  without 
leave  of  a  Judge  to  plead  double.  Order  to  strike  out  3rd 
plea — the  C.L.P.  Act  being  held  to  apply  to  actions  of  Dower. 
— 16.,  Sept.  22,  23. 


NOTICES  OF  NEW  LAW  BOOKS. 


Elements  of  the  Law  and  Practice  of  Legisultive  Assem- 
blies IN  the  United  States  of  America;  by  Luther 
Stearns  Cushino. — Boston :  Little,  Brown  ^  Co, 

The  subject  of  this  work  is  (to  use  the  words  of  the  author) 
what  may  be  denominated  the  common  Parliamentary  Law  as 
modified  in  the  Legislative  Assemblies  of  the  United  States. 

It  is  an  able  and  comprehensive  compilation  of  the  law  and 
practice  of  Parliament  —well  written — ^the  subject  presented 
in  an  orderly  and  scientific  shape— and  all  the  works  on  the 
subject  worthy  of  notice  have  evidently  been  consulted  by  the 
learned  author.  As  the  Legislative  Assemblies  of  the  United 
States  are  identical  with  their  original  type,  the  Parliament 
of  Great  Britain,  the  work  before  us  will  be  found  of  great 
value  in  every  British  Colony,  and  in  view  of  the  recent 
changes  in  the  Constitution  of  our  Legislative  Council,  spe- 
cially valuable  in  Canada. 
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We  strongly  recommend  this  really  scientific  work  to  the 
Canadian  Lawyer  and  Statesman. 

And  here  we  may  be  permitted  to  notice  the  manner  m 
which  this  work  has  been  got  up,  highly  creditable  as  it  is  to 
the  publishers.  We  subjoin  a  brief  note  of  the  contents  of 
the  work : — 

Part  First— Of  the  Election  of  Members. 

Chap.  1st,  Of  Constituencies  ;  Chap.  2ndy  Of  the  persons 
competent  to  be  Electors ;  Chap.  3rd,  Of  the  persons  compe- 
tent to  be  elected ;  Chap.  4th,  Of  the  mode  of  Election ;  Chap. 
5th,  Of  the  return  of  the  persons  elected ;  Chap.  6th^  Of  con- 
troverted returns  and  eleetions. 

Part  Second — Of  the  Conttitution  of  a  Legislative  Assembly. 

Chap.  1st,  Of  the  assembling,  qualifying,  and  organizing  of 
a  Legislative  Assembly ;  Chap.  2nd,  Of  the  Officers  of  a  Leg- 
islative Assembly ;  uhap.  3rd,  Of  the  place  and  manner  of 
sittinff  of  a  Legislative  Assembly,  and  ot  the  formal  proceed- 
ings therein  for  the  transaction  of  business ;  Chap.  4th,  Of  the 
function  of  the  executive  in  connection  with  the  legislative 
department;  Chap.  5th,  Of  vacancies  and  elections  to  fill 
them ;  Chap.  6th,  Of  the  Session,  Adjournment,  Prorogation, 
Assembling  by  proclamationi  and  Dissolution  of  a  Legislative 
Assembly* 

Part  Third — Of  the  Privileges  and  Incidental  Powers  of  a 

Legislative  Assembly. 

Chap.  1st,  Of  the  general  nature  of  the  Privileges  and  Inci- 
dental Powers  of  a  Le^^islative  Assembly ;  ChapT  2ud,  Of  the 
personal  privileges  of  the  Members ;  Chap.  3rd,  Of  the  collec- 
tive or  aggregate  privileges  of  a  Legislative  Assembly ;  Chap. 
4th9  Of  the  incidental  powers  of  a  Legislative  Assembly. 

Part  Fourth — Of  the  Powers  and  Functions  of  a  LegisUt" 

tive  Assembly  as  sudi. 

Chap.  1st,  Of  the  general  powers  of  a  Legislative  Assembly 
in  the  making  of  Laws ;  Chap.  2nd,  Of  the  relation  of  the  dif- 
ferent branches  of  the  Legislative  Department  to  one  another ; 
Chap.  3rd,  Of  the  evidence  and  information  on  which  parlia- 
mentary proceedings  are  founded;  Chap.  4th,  Of  the  forms 
in  which  the  Power  of  Legislation  is  exercised  by  a  Legis- 
lative Assembly ;  Chap.  5th,  Of  the  Rules  or  Laws  by  which 
the  Proceedings  of  a  Legislative  Assembly  are  regulated. 

Part  Firra. — Of  Communications  between  the  deferent 
Branches  of  the  Legislative  Body,  as  between  them  or 
either  of  them  and  other  bodies  of  persons. 

Chap.  1st,  Of  communications  between  the  two  Branches; 
Chap.  2nd,  Of  communications  between  the  two  branches  or 
either  of  them  and  the  executive  ;  Chap.  8rd,  Of  accounts, 
papers,  returns  presented  iu  pursuance  of  orders,  or  in  obedi- 
ence to  Acts  of  Parliament ;  Chop.  4tfa,  Of  witnesses  and  their 
attendance  and  examination  before  either  House  or  Commit- 
tees ;  Chap.  5th,  Of  hearing  parties  interested ;  Chap.  6th, 
Public  Officers  subject  to  the  order  of  Assembly ;  Chap.  7lh, 
Of  Petitions. 

Part  Sixth — Of  the  Forms  and  Methods  of  Proceeding  in 

a  Legislative  Assembly. 

First  Division. — Motions :  Chap.  1st,  Of  Motions  in  gene- 
ral ;  Chap.  2nd,  Of  Motions  considered  with  reference  to  their 
substance  ;  Chap.  3rd,  Of  Motions  considered  with  rel'erence 
to  their  form ;  Unap.  4th,  Of  Motions  considered  with  refer- 
ence to  the  time  when  they  are  made ;  Chap.  5th,  Of  Motions 
for  the  disposition  of  other  business ;  Chap.  6th,  Of  the  Order, 
Succession,  and  Precedence  of  Motions. 

Second  Division. — Order  in  Debate :  Chap.  1st,  What  con- 
stitntes  a  debate,  and  herein  of  the  Memoers  who  are  to 
speak,  and  of  their  personal  deportment  while  speaking; 
Chap.  2nd,  Of  the  rule  that  no  Member  is  to  speak,  unless  to 


a  Question  already  pending  or  to  introduce  a  Question ;  Chap. 
3ra,  Of  the  rule  that  no  Member  is  to  speak  more  than  once 
to  the  same  question  ;  Chap.  4th,  Of  the  rule  that  a  question 
is  open  for  debate  until  it  is  fully  put  on  both  sides ;  Chap. 
5th,  Of  the  rules  relating  to  relevancy  of  debate ;  Chap.  6th, 
Of  the  rules  relating  to  the  sources  from  which  the  statements 
introduced  by  a  Member  in  debate  are  derived ;  Chap.  7th, 
Of  the  rules  relating  to  the  preservation  of  Order,  Decency 
and  Harmony  among  the  Members ;  Chap.  8th.  Of  the  rules 
relating  to  the  preservation  of  the  Harmony  and  Indepen- 
dence of  the  several  Branches  of  the  Legislature ;  Cha((^h, 
Of  the  rules  relating  to  regularity  of  proceeding ;  Chap.?TJ^h, 
Of  the  rules  relating  to  the  respect  due  from  the  Members  to 
the  House  to  which  they  belong — ^to  its  powers,  acts  ar;d  pro- 
ceedings— ^and  to  the  Clovernment  and  Laws  of  the  Country ; 
Chap.  11  tb,  Of  proceeding  with  reference  to  disorderly  or 
unparliamentary  words,  or  irregularity  in  debate ;  Chap.  12th, 
Rules  for  the  conduct  of  Members  present  in  the  House  during 
a  debate. 

Third  Division.'-Of  ascertaining  the  sense  of  the  Assem" 
bly  in  reference  to  any  question  before  it :  Chap*  1st,  Of  the 
R^ht  and.  Duty  of  Members  to  vote ;  Chap.  2nd,  Of  the  dif- 
ferent modes  of  taking  a  question  ;  Chap.  3rd,  Of  the  Question 
thus  taken ;  Chap.  4th,  Of  the  Disallowance  or  Addition  of 
Votes. 

Part  SEvaxru^Of  Committees  and  their  Functions. 

First  Division. — Select  Committees:  Chap.  1st,  Of  the 
different  kinds  of  Select  Committees ;  Chap.  2nd,  Appoint- 
ment of  Select  Committees ;  Chap.  3rd,  Power  and  autnority 
of  Select  Committees ;  Chap.  4tht  Forms  of  proceeding  in 
Select  Committees;  Chap.  5th,  Of  Instructions  to  Commit- 
tees ;  Chap.  6th,  Of  other  intermediate  proceedinsrs  in  the 
House  with  reference  to  Committees ;  Chap.  7th,  Of  the  Re- 
port ;  Chap.  8th,  Of  making  the  Report  and  Proceedings 
thereon. 

Second  Division. — Committees  of  the  Whole :  Chap-  Ist, 
Appointment  of  a  Committee  of  the  Whole ;  Chap.  2nd,  Sit- 
ting of  a  Committee  of  the  Whole ;  Chap.  3rd,  Chairman  and 
Clerk  of  the  Committee ;  Chap.  4th,  Duties  of  the  Speaker 
and  other  Officers  of  the  House  while  the  House  is  in  Com- 
mittee of  the  Whole ;  Chap.  5th,  Proceedings  on  going  into 
a  Committee  of  the  Whole ;  Chap.  6th,  Of  the  Proce^ings 
m  Committee  of  the  Whole ;  Chap.  7th,  Of  the  Reports  of 
Committees  of  the  Whole ;  Chap.  8th,  Of  making  the  Report 
and  Proceedings  thereon ;  Chap.  9th,  Of  some  particular 
Comnuttees. 

Third  Division. — Joint  Committees. 

Part  Eighth — Of  the  Passing  of  Bills — History  of  the  pre^ 
sent  Form  of  Statutes  and  the  mode  of  passing  them. 

First  Division. — Public  Bills:  Chap.  1st,  Introductory; 
Chap.  2nd,  Of  the  introduction  of  the  subject  of  a  Bill  into 
the  House ;  Chap.  3rd,  Of  the  intermediate  proceedings  be- 
tween the  Introduction  of  the  subject  and  the  introduction  of 
a  Bill ;  Chap.  4th,  Of  the  authority  for  the  Introduction  of  a 
Bill ;  Chap.  5th,  Of  the  preparation  or  Drawing  and  the  Dif- 
ferent Parts  of  a  Bill ;  Chap.  6th,  Of  the  presentation  and 
reception  of  a  Bill ;  Chap.  7tn,  Of  the  several  stages  throuj^h 
which  a  Bill  passes;  Chap.  8th,  Of  the  First  Reading  of  a 
Bill,  and  order  for  Second ;  Chap.  9th,  Of  the  Second  Reading 
and  order  for  Commitment:  Chap.  10th,  Of  instruction  to 
Committees;  Chap.  11th,  Of  Commitment  and  Amendment ; 
Chap.  12,  Of  Report  of  the  Committee  and  Proceedings  thereon; 
Chap.  13th,  Of  the  Engrossment  and  Third  Reading ;  Chap. 
14th,  Of  the  Passinor;  Chap.  15th,  Of  Amendments  between 
the  Two  Houses ;  Chap,  loth,  Of  the  Authentication  of  Bills 
between  the  two  Houses;  Chap.  17th,  Of  Communications 
between  the  two  Houses  relative  to  the  passing  of  Bills; 
Chap.  18th,  Of  Bills  which  are  required  to  be  commenced  in 
one  House  in  preference  to  the  other ;  Chap.  19th,  Of  the  role 
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which  precludes  the  Bame-Queetioa  from  being  a  second  time 
presented  during  the  same  Session  in  its  application  to  Bills ; 
Chap.  20th,  Of  some  particular  proceedings,  with  reference 
to  Bills,  which  are  out  of  the  ordinary  course ;  Chap.  21st,  Of 
communications  between  the  two  Houses  relative  to  the  rea- 
sons or  grounds  for  the  passing  of  Bills ;  Chap.  22ud,  Of  the 
Royal  Assent  or  Approval  by  the  Executive ;  Chap.  23rd,  Of 
several  miscellaneous  matters  connected  with  the  passing  of 
Bills. 

Second  Division, — Private  Bills :  Chap.  1st,  Of  the  Stand- 
iiijL^^ers  and  Proceedings  peculiar  to  the  passing  of  Private 
BtW^ ^Chap.  2nd,  Of  the  Deposit,  Presentation,  and  Reference 
of  the  Petition  and  Proceedings  thereon  ;  Chap.  3rd,  Bringing 
in  and  first  and  second  readings  of  Private  Bills ;  Chap.  4th, 
Commitment  and  Pixweedings  in  Committee ;  Chap.  5th,  Of 
the  Report  of  theCommittee  and  Proceedings  thereon — Recom- 
mitment— ^Third  Readings — Passing — Amendments  between 
the  Houses ;  Chap.  6th,  Differences  in  the  modes  of  Proceed- 
ing between  the  two  Houses ;  Chap.  7th,  Of  Private  Bills 
after  receiving  the  Royal  Assent ;  and  of  Fees  and  Costs. 

Part  Ninth — Impeachment, 
Ajppendix. 


English  Reports  in  Law  and  Equity,  containing  reports  of 
cases  in  the  House  of  Lords,  Privy  Council,  Courts  of  Equity 
and  Common  Law,  and  in  the  Admiralty,  and  Ecclesiasti- 
cal Courts ;  including  also  Cases  in  Bankruptcy  and  Crown 
cases  reserved.  Edited  by  Cuauncey  Smith.  Publishers : 
lAttle,  Brown  ^  Co.,  Boston.    Volume  XXXIII. 

This  Volume  has  just  been  issued  by  the  Publishers  and  is 
got  up  in  their  usual  good  style ;  the  printing  and  binding  are 
excellent,  and  the  paper  good.  The  Volume  before  us  con- 
tains, amongst  other  matter  of  general  interest,  a  number  of 
cases  on  the  Common  Law  Procedure  Acts,  now  of  special 
importance  to  the  Canadian  Lawyers ;  and  several  cases  in 
respect  to  County  Courts,  the  Tribunals  from  which  our  Divi- 
sion Courts  are  modelled. 

The  price  is  lOs.  per  Volume  to  permanent  subscribers.  It 
is  so  well  known  as  a  valuable  publication  of  all  the  impor- 
tant cases  decided  in  England^  that  the  work  needs  no  com- 
mendation from  us. 

CORRESPONDENCE. 


keeping  property  so  seized,  before  the  claimant  proves  his 
claim ;  or  if  claimed  by  chattel  mortgage,  should  Bailiff  relin- 
quish his  hold  on  said  property  before  he  sees  a  copy  of  the 
mortgage,  or  a  certificate  of  the  property  t)eing  mortgaged 
from  the  County  Clerk  ?  and  has  the  Bailiff  to  go  at  his  own 
expense  perhaps  25  miles  to  examine  the  mortgage  ? 

If  you  could  conveniently  answer  the  above,  you  would 
oblige  a  subscriber. 

Yours  very  respectfully, 

R0«£BT  McCAMMQNy 

Cleric,  4th  D.  C,  Co.  Hastings. 


[The  Bailiff  can  either  sell  or  <<  bold"  Ihe  ptopetty,  suing 
out  Interpleader  summons  for  his  own  protection. 

The  Bailiff  pays  the  costs  in  the  first  instance.  The  Judge, 
at  the  hearing,  will  give  directions  as  to  costsy  ordering  same 
to  be  paid  by  the  clairaiant— or  by  the  Judgment  creditor — or 
deducted  from  proceeds  of  property  seized,  as  the  circum- 
stances of  the  case  require.  Claimants  under  chattel  mortr* 
gage  ought  to  exhibit  a  certified  copy  thereof  to  the  Bailiff; 
should  a  claimant  iail  to  do  so,  it  is  not  improbable  that  the 
Judge  might  make  him  liable  for  the  costs,  if  the  goods  were 
seized  in  the  possession  of  the  defendants. 

In  all  cases  the  Bailiff  should  promptly  inform  the  plaintiff 
when  a  claim  is  made,  he  being  the  party  most  interested  in* 
the  execution .-^£d.  L.  J.} 

APPOINTMENTS   TO   OFFICE,  &c. 


7b  the  Editors  of  the  U.  C.  Law  Journal. 

Gektlemsn, — 

Seeing  your  willingness  to  give  information  to  Clerks  of 
the  Division  Courts,  I  trouble  you  on  the  following  question. 

A.  having  a  Judgment  against  B.  wishes  me  to  issue  an 
execution  for  the  amount  and  pay  the  costs.  Bailiff  makes  a 
seizure  of  property  supposed  to  be  B.'s,  and  advertises  for 
sale  ;  on  day  of  sale  is  forbid  selling  by  C,  as  he  claims  the 
property  by  chattel  mortgage,  or  any  other  lawful  claim; 
should  Baihfi  still  hold  said  property  and  obtain  of  me  as 
Clerk  an  interpleader  summons  for  claimant  ?  If  so,  claimant 
appears  on  said  summons  before  the  Judge  and  substantiates 
his  claim,  who  is  to  pay  the  costs  ?  as  it  appears  by  your  May 
ntunber  of  the  Law  Journal,  that  it  is  the  Baili£Ps  duty  to  order 
out  the  interpleader  summons  for  his  own  protection ;  and 
there  may  in  many  instances  be  heavy  costs  in  regard  of 


QUEEN*S  COUNSEL. 

MILES  O'REILLY.  JIOLLAND  McDONAD.  GEORGE  SHERWOOD; 
JAMES  SMITH.  JOHN  WILSON,  LEWIS  WALLBRIDGE,  GEORGE 
BYRON  LYON  FELLCJWES,  SAMUEL  Bl^CK  FREEMAN,  HENRY 
C.  R.  BEECH  ER.  HENRY  ECCLES,  and  ALEXANDER  CAMPBELL^  of 
0»goode  Hali,  Esquires,  Barrutera'^iuLiiW,  lo  be  Queen*t  Couuael  in  U.C.— 
[Gazetted  4lii  OcU  18M.J 

REGISTRAR. 

HARTLEY  DUNS  FORD,  Eaquiro,  to  be  Regisuw  of  Uie  Coimty  ofVicto- 
ria.'-[Gftzeited20ih  Sepu  1S6&} 

NOTARIES  FUBUC. 

PHILIP  LOW,  of  Pictoii,  E«quire,  Barrister  and  Anomey^at-Iaw,  FRAN- 
CIS GORE  STANTON,  of  Sioicoe.  Esquire,  Barricter^l-Law,  and  JAMES 
AGNEW,  Eoquire,  Attoniey-at^Law,  to  bo  Notaries  Public  in  U.C.—<{GaJBetted 
SOUi  August.  1866.]  ^ 

CHRISTOPHER  CHARLES  ABBOTT,  of  Toronto,  Esquire,  Barristcr- 
at-Law,  D»ALTON  McCARTHY.  of  Barrie,  Esquire,  Attorncy-at-Law,  and 
THOMAS  WRIGHT  LAWFORD,  of  Ixindon,  Esquire,  Solicitor  and  Attor- 
uey-at-Law,  to  be  Notaries  Public  for  U.C.— {GazeUed  6th  Sept.  l^fMi.] 

JAMES  FOSTER  BOULTON,  of  Cobourg,  Esquire,  Barrister«at.Law, 
and  HEWITT  BERNARD,  of  Barrie.  Esquire,  Atlomey-at-Law.  to  be  Nota- 
ries Public  in  U.C.— [Gasetted  18th  Sept.  1866.] 

JAMES  HALLINAN.  of  Toronto,  Esquire,  Barrister  and  AttonMy-tttoLaw. 
to  be  a  Notary  Public  in  U.C— (Gazetted  10th  Sept.  1866.] 

COUNTY  COURT  CLERKS. 
HORATIO  NELSON,  of  Sandwich,  Esquire,  to  be  Clerk  of  the  County 
Court  ;for  the  County  o£  Esecj^  in  the  room  of  room  John  McBwan,  Esquire, 
resigned. 

\YILLUM  HERBERT  CAMPBELL,  of  Brockville,  Esquire,  to  be  Clerk 
of  the  County  Court  for  the  United  Counties  of  Leed^  &  GrenviUe,  in  the  room 
of  T.  D.  Campbell,  Esquire,  resigned.  ^[Gazetted  aoih  Auguet,  1866.  J 

ASSOCIATE  CORONERS. 
DANIEL  COATE,  of  BowmanviUe,  Esquire,  M.  D.,  to  be  an  A«'!iM'k1p 
Coroner  for  the  United  Couuties  uf  Northumberland  and  Durhtm. 


Notice  to  Subscribers. — Our  list  of  Remittances  is  una- 
voidably crowded  out. 
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DIVISION    COURTS. 


OFFICERS  AND   SUITORS. 


Officers. — In  the  absence  of  other  topics  we 
insert  the  following  Communication  respecting  the 
want  of  Holidays  or  Vacation  in  the  business  of  the 
Division  Courts : — 

"  The  Judges  and  Officers  of  the  Superior  Courts 
enjoy  a  Vacation,  which  enables  them  to  throw  off 
Ibe  cares  of  business  and  take  a  little  necessary 
recreation.  Now,  the  question  naturally  occurs, 
why  should  not  the  Judges  and  Clerks  of  Division 
Courts  enjoy  the  same  privilege  ?  their  labours  are 
not  less  than  those  of  their  fellow  officers  in  the 
Superior  Courts.  If  the  argument  for  Vacation  be 
good  for  one,  it  is  equally  cogent  for  the  other.  Yet 
there  is  no  Vacation  or  respite  for  the  Officers  of 
the  Division  Courts :  the  business  of  the  Courts 
imposes  ceaseless  toil  upon  them.  This  is  a  defect 
which  ought  to  be  remedied,  and  one  month — say 
August — ^would  not  be  too  much  to  ask  out  of  the 
year. 

Nor  would  the  closing  of  the  Clerk's  Office  during 
that  time  be  really  any  disadvantage  to  the  public. 
In  case  a  defendant  was  about  to  abscond,  the 
party  could  obtain  a  warrant  from  any  Justice  of 
the  Peace  to  seize  his  property,  and  in  contentious 
cases  it  would  be  a  benefit  to  the  community.  It 
is  well  to  have  a  pause  from  the  stiife  of  litigation ; 
it  affords  leisure  tor  reflection,  for  a  return  of  good 
nnd  neighbourly  feelings,  for  a  settling  down  of  the 
bile  stirred  up  by  a  Lawsuit.  A  Vacation  would 
work  phracftically  to  the  settlement  of  disputes,  and 
Only  a  hiiier  emrfity  would  live  over  a  month^s 
stagnancy  in  sL  qtiarrel. 

The  partial  inconvenience  to  a  few  suitors  in 
waiting  four  weeks  would  be  more  than  counter- 
balanced by  its  pacific  tetidenfcies  among  the  gen- 
eral public.  A  month  Without  litigation  would  be 
a  blessing  to  the  country,  and  c^  creditable  as  it 
would  be  beneficial.- 

In  any  amendment  of  the  Division  Court  Act  the 
propriety  of  Holidays  should  be  strongly  urged." 


We  would  Tef(d|  to  several  Communications  from 
Officers  in  anotliOT  page  of  this  number.  The  more 
frequently  Officers  communicate,  the  more  advan- 
tage all  will  derive.  The  Officer  who  writes  in  this 
Journal  has,  as  it  were,  a  large  audience  of  his  own 
class ;  he  speaks  to  some  hundreds  of  Clerks  and 
Bailiffs  who  are  readers  of  this  Journal :  and  if 
every  one  would  communicate  any  new  point  of 
practice  decided  in  his  own  Court,  a  large  amount 
of  valuable  information  would  be  collected  every 
month.  Those  Officers  to  whom  any  point  of  dim- 
culty  would  occur,  or  who  found  themselves  in  a 
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situation  to  need  advice,  would,  from  ourselves  or 
from  some  experienced  brother  officer,  gain  the 
information  sought,  and  all  would  participate  in 
the  benefit. 

No  question,  yet  asked,  has  been  allowed  to 
remain  unanswered :  indeed  on  more  than  one 
occasion  queries  have  called  forth  able  replies  from 
men  of  experience  and  high  standing. 

We  would  again  in  the  strongest  terms  urge 
Officers  to  avail  themselves  of  these  advantages. 
We  do  not  look  for  any  learned  disquisitions,  nor 
elaborately  composed  epistles ;  what  is  required  is 
merely  a  plain  statement  of  any  important  point 
decided — a  difficulty  pointed  out  in  simple  lan- 
guage, questions  put  in  a  brief,  straightforward 
way.  And  surely  there  are  many,  very  many, 
Court  Officers  in  Upper  Canada  capable  of  doing 
this.  

SUITORS. 

Evidence — Sale  of  Goods. 

Goods  delivered  to  a  Carrier. — Independently  of 
any  express  request  or  order  by  the  defendant,  he 
will  in  many  cases  be  liable  for  goods  delivered, 
not  only  to  his  wife,  or  servant,  or  child,  but  also 
to  a  carrier,  or  a  partner,  or  an  agent. 

The  delivery  of  goods  by  the  seller  to  a  carrier, 
to  be  conveyed  to  the  purchaser,  is  in  general  a 
good  delivery  to  the  purchaser,  so  as  to  place  the 
goods  at  his  risk,  and  consequently,  though  the 
goods  be  lost  in  the  course  of  the  conveyance,  he 
must  pay  the  price.  In  general,  therefore,  the  plain- 
tiff is  not  obliged  to  prove  the  actual  receipt  of  the 
goods  by  the  defendant ;  proof  of  the  contract  and 
the  delivery  to  the  carrier  will  suffice,  and  the  de- 
livery is  complete,  and  the  action  for  goods  sold 
and  delivered  lies,  although  the  carrier  wrongfully 
refuse  to  resign  the  actual  possession  of  the  goods 
to  the  purchaser,  and  this  more  particularly  if  the 
latter  recover  against  the  carrier  in  an  action  of 
tort  for  the  wrongful  detention.  However  the  de- 
livery to  the  carrier  is  incomplete  to  charge  the 
purchaser  for  the  price  of  the  goods,  if  lost,  unless 
the  seller,  in  so  delivering  them,  exercise  due  care 
and  diligence,  so  as  to  provide  the  purchaser  with 
a  remedy  against  the  carrier  in  those  instances  in 
which  «ome  precaution  is  the  duty  of  the  seller  ; 
as  if  he  neglect  to  book  or  take  a  receipt  for  the 
goods  or  do  not  insure  where  that  is  necessary. 

Delivery  to  a  partner, — A  question  sometimes 
arises  in  actions  for  goods  sold  and  delivered, 
whether  a  person  is  liable  for  the  goods,  as  the 
partner  of  another  by  whom  they  were  ordered, 
and  to  whom  they  have  been  delivered.  Where 
there  is  such  parmership  the  plaintiff  may  sue  all 
or  any  of  the  parties,  if  they  reside  in  different 
Divisions :  for  the  D.  C.  Act,  sec.  29,  enacts  that 
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where  the  plaintiff  shall  have  any  demand  against 
two  or  mou-  persons,  partners  in  trade  or  otherwise, 
jointly  answerable,  but  residing  in  different  Divi- 
sions, or  one  or  more  of  whom  cannot  be  found,  it 
shall  be  sufficient  if  any  one  of  such  persons  be 
served  with  process  and  judgment  may  be  obtained 
and  execution  issued  against  the  person  served, 
notwithstanding  others  jointly  liable,  may  not  have 
been  served  or  sued.  And  where  Judgment  is 
obtained  against  a  partner  of  a  firm,  and  the  Judge 
certifies  that  the  demand  was  strictly  a  partnership 
transaction,  the  property  of  the  firm  may  be  seized 
under  Ihe  execution  on  such  judgment. 

The  act  of  one  partner  made  taith  reference  to 
business  transacted  by  the  firm  will  bind  all  the  part- 
ners, although  in  matters  wholly  unconnected  with 
the  partnership  one  cannot  bind  the  other. 

(TO  BS  CONTINrSD.) 


ON  THE  DUTIES  OF  MAGISTRATES. 


IXSTCRSS  BY  A  J.  P. 

(Continued  from  page  182.) 


Mode  of  Taking  Dotvn  the  Evidence. 

In  England  the  custom  has  to  some  extent  pre- 
vailed of  omitting  to  take  down  the  Evidence 
formally  and  at  length,  and  this  laxity  is  sought  to 
be  excused  on  the  ground  of  its  not  being  necessary 
to  set  out  the  evidence  in  the  conviction.  [  1  ]  Speak- 
ing of  this  course  of  proceeding,  an  English  writer 
on  the  practice  of  the  Petty  Sessions [2]  pronounces 
it  altogether  wrong,  "  and  founded  on  the  erroneous 
supposition  that  as  the  general  form  of  conviction 
obviates  the  necessity  of  setting  out  evidence,  there 
is  no  mode  by  which  the  proceedings,  with  regard 
to  the  taking  of  the  evidence,  can  be  reviewed  by 
the  Court  above.  It  is  true  that  if  a  Magistrate  has 
only  to  satisfy  himself  oi  the  sufficiency  of  the  evi- 
dence, he  can  probably  do  this  more  expeditiously 
and  pleasantly  by  dispensing  with  the  tedious  and 
irksome  task  of  writing  down  in  minute  detail  the 
testimony  of  the  witnesses ;  but  although  modern 
statutes,  by  doing  away  the  necessity  of  setting  out 
the  evidence  in  the  conviction  and  taking  away 
the  writ  of  certiorari^  have  thrown  much  greater 
protection  round  the  Magistracy,  yet  there  are  still 
various  modes  by  which  the  proceedings  rjiay  be 
incidentally  brought  under  the  searching  review  of 
the  Superior  Courts,  and  by  which  the  fortuitous 
errors  and  misapprehensions  of  the  careless  and 
unwary,  as  well  as  the  designed  and  wilful  perver- 
sions of  the  malicious  and  corrupt  may  be  severely 
visited." 

It  is  confidently  submitted  that  in  every  case  of 
summary  conviction  the  evidence  given,  so  far  as 

[I]  Set  NizvA  ▼.  Kuuity,  t  G«l«  k  V.  870.       ftj  Stone,  9S. 


material,  should  be  taken  down,  and  then  be  read 
ovar  to  and  signed  by  the  witness  as  well  as  the 
Magistrate,  and  that  the  depositions,  informations, 
and  other  papers  in  a  cause  should  all  be  put  to- 
gether, endorsed,  and  carefully  preserved  by  the 
Magistrate  for  future  reference. 

It  will  be  proper  for  the  Magistrate  who  officiates 
as  chairman, "to  conduct  the  examinations,  take 
down  the  evidence,  and  manage  the  business  in 
like  manner  as  the  County  Judge  at  the  Quarter 
Sessions,  or  the  duty  of  taking  down  the  evidence 
may  be  committed  to  the  Magistrate's  Clerk. 

The  proper  mode  of  taking  down  a  deposition  is 
in  the  first  person,  and  as  nearly  as  possible  in  the 
words  used  by  the  witness,  that  is,  so  far  as  regards 
lYnf  facts  bearing  on  the  enquiry,  and  which  come 
within  the  witness^  own  knowledge ;  but  hearsay 
statements,  and  matters  apart  from  the  enquiry  in 
hand,  should  not  be  committed  to  writing.  In 
actual  practice  it  will  be  found  to  be  a  savins  in 
time  to  let  an  ignorant  person,  when  examined  as 
a  witness,  tell  his  story  in  his  own  way,  and  then 
to  commence  committing  to  writing  when  he  has 
concluded,  rejecting  of  course  extraneous  and  un* 
important  statements. 

It  has  been  already  observed  that  before  a  witness 
is  examined  he  should  be  duly  sworn,  and  not 
allowed  to  make  his  statement  first,  and  then  when 
that  is  taken  down  to  swear  him  to  the  truth  of  iU 
The  practice  of  swearing  a  witness  to  an  examN 
nation  not  taken  on  oath  cannot  be  too  strongly 
reprobated. 


MANUAL,   ON   THE  OFFICE   AND   DUTIES   OF 
BAILIFFS   IN   THE  DIVISION  COURTS. 


(Far  the  Law  Journal. — Bt.V.) 
caxmsw}  rnoM  ^aox  183. 


Duties  after  Court, — The  duties  of  a  Bailiff  after 
Court  are  as  important  and  arduous  as  those  al* 
ready  treated  of,  and  he  should  bear  in  mind  that 
the  successful  party  in  a  suit  has  now  incurred  and 
paid  all  the  costs  attending  his  judgment,  and 
naturally  looks  for  promptitude  in  collecting  the 
amount  and  the  costs  out  of  pocket.  The  BailifPs 
services  are  required  for  this  purpose,  and  they 
must  be  cheerfully  and  zealously  given. 

Levying  Execution  on  ihe  Goods  of  the  Defendcmt. 
This  forms  the  chief,  and  as  it  is  generally  the  most 
important  part  of  a  BailifiTs  duties  after  Court,  it 
will  be  first  considered ;  his  duty  in  arresting  and 
conveying  to  prison  a  defendant,  or  a  party  oon-^ 
▼icted  cif  contempt  will  be  noticed  afterwards. 
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The  execution  may  be  against  a  plaintiff  as  well 
as  a  defendant ;  the  officer's  duty  in  either  case  is 
the  same. 

Great  caation  is  required  by  Bailiffs  in  acting 
under  execution  and  warrants,  "  for  they  are  not 
^^  only  liable  to  actions  at  the  suit  of  defendants 
**  for  an  excessive  or  irregular  discharge  of  their 
"  duties,  however  trifling  that  excess  or  irregularity 
•*  may  be,  but  at  the  suit  of  plaintiffs  also  for  the 
*'  slightest  negligence,  or  for  favour  shown  to  the 
**  defendants,  if  such  should  prove  injurious  to  the 
"  plaintiff;  and  when  the  ruinous  effects,  such  an 
**  action  might  entail,  are  considered,  the  necessity 
^^  for  a  strict  observance  of  the  law  is  of  paramount 
**  importance.'* 

On  receiving  the  execution  from  the  Clerk  of  his 
Court,  the  Bailiff  should  see  that  it  is  directed  to 
faim,  that  it  is  signed  by  the  (lerk  and  bears  the 
seal  of  the  Court,  that  the  debt  and  costs  to  be  made 
are  properly  inserted,  and  that  there  is  no  blank 
left  in  date  or  otherwise.  If  any  error  or  omission 
be  discovered  in  the  execution,  it  should  be  recti- 
fied by  the  Clerk  before  being  acted  upon  by  the 
Bailiff. 

The  day  when  received  should  be  endorsed  by 
the  Bailiff  on  the  executioji,  and  if  there  be  more 
than  one  against  the  same  defendant  received  the 
same  day,  the  hour  of  receipt  should  be  stated  on 
each  in  order  to  show  the  order  in  which  the  exe- 
cutions came  into  his  hands,  [a]  The  Bailiff  should 
proceed  to  levy  the  goods  of  the  party  without 
delay,  for  should  any  unreasonable  time  elapse 
between  the  receipt  of  the  execution  and  the  at- 
tempt to  levy,  and  the  party's  goods  are  in  the 
meantime  taken  away,  the  Bailiff  would  be  liable 
to  pay  the  execution  creditor  the  damage  sustained, 
not  exceeding  the  amount  for  which  the  execution 
was  issued.  The  language  of  the  D.C.  Act  is  very 
pointed  on  the  subject :  "  In  case  any  Bailiff  of  any 
**  Division  Court,  who  shall  be  employed  to  levy 
"  any  execution  against  goods  and  chattels,  shall 
"  by  neglect^  connivance^  or  omission^  lose  the  oppor- 
"  tunity  of  levying  any  luch  such  execution,"  then, 
on  complaint  and  proving  the  same  to  the  satisfac- 
tion of  the  Court,  *'the  Judge  shall  order  such  Bailiff 

*^  to  pay  such  damages  as  it  shall  appear  the  plain- 

^^■^■^"~^"~^"^~"~~""^"^~^^'"*"'~~"^"^"^^^"— """""— '^—"""—^^"^""^"^—'"^"—"""""^"^^"^"^•"•^""""^^^■"^ 

[a]  If  the  Clerk  has  direciioiu  to  iMae  several  executious  aniost  the  taxne 
dweuda^i  dae  on  tk#  sainailay,  be  ahoaJd  band  them  to  the  BumT  in  the  order 


^Hiff  has  sustained  thereby,"  and  the  Bailiff  is 
made  liable  fSr  such  payment. 

On  entering  the  bouse  or  premises  where  the 
goods,  to  be  seized,  are,  the  Bailifl  should  properly 
demand  payment  of  the  amount  directed  by  the 
execution  to  be  levied,  (but  in  cases  of  emergency 
he  is  not  bound  to  make  the  demand)  and  if  the 
same  be  not  at  once  paid  he  must  seize  sufficient 
goods  to  satisfy  the  debt  and  costs,  taking  care, 
however,  to  leave  unseized  wearing  apparel,  and 
other  excepted  goods  to  the  value  of  £5.  [b] 

The  Bailiff  should  act  with  discretion  in  deter- 
mining the  quantity  and  nature  of  the  goods  he 
seizes ;  he  should  take  what  would  be  amply  suffi- 
cient to  cover  the  execution — or  if  there  be  more 
than  one,  all  the  executions  he  acts  under,  together 
with  his  own  costs  and  charges ;  and  in  making 
an  estimate  he  may  well  take  into  account  that 
goods  generally  do  not  bring  the  best  price  at  a 
Bailiff's  sale :  as  to  the  nature  of  the  goods  he 
takes,  when  there  is  a  choice,  he  must  be  guided 
by  the  circumstances  of  each  case — whether  he 
intends  leaving  the  goods  on  the  premises  or  remov- 
ing them — whether  it  will  be  more  convenient  or 
less  expensive  to  seize  live  stock  or  ordinary  goods; 
and  if  he  can  be  safe  in  doing  so,  it  would  be  pro- 
per for  him  to  follow  the  wishes  of  the  debtor,  and 
take  such  description  of  goods  as  would  least  incon- 
venience :  in  all  such  cases  he  should  act  as  hu- 
manely as  may  be  consistent  with  his  own  safety 
and  the  execution  creditor's  interests ;  a  good  officer 
will  not  object  to  do  so,  and  a  good  man  will  ever 
feel  the  impulse  to  execute  his  office  in  a  kindly 
way,  but  nevertheless  to  do  his  duty. 


U.   C.    REPORTS. 


GENERAL   AND    MUNICIPAL   LAW. 


Th£  Chief  Superintendent  of  Schools  for  Upper  Canada, 
ApptUaniy  IN  THE  MATTER  BETWEEN  Thomas  Gill,  Plain- 
ixft  AND  Henry  Jackson,  Donald  McIsaac  and  Andrew 
Dennett,  Defendants, 

(Hilary  Term,  19  Vic.) 
{Rtporttd  by  C.  Robinton^  Etq.^  BarriMter-at^JLauf.) 

AiUrationt  of  school  section — Hotc  made — yectsiity  of  upholding  acU  of  tnttttt 
de  facto — Effut  of  UkcU  super mtendtnt's  decaitm. 

Ill  1863,  oil  application  of  the  residciU  mliaUtams  of  Oneida,  the  Muuicipalitf 
paMed  a  re^wluliou  to  divide  the  School  Section  No.  1  iu  thai  township,  by 
takinjf  away  a  part  to  coiutitute  a  new  section,  (but  no  by-law  U'aa  paiiM^ 
until  1855,  when  one  was  adopted  confirming  this  resolution.)  A  inecliiig 
was  called  for  the  16th  of  January  1864,  to  elect  three  new  trustees  for  See* 

'  '  '  **  "        '        '**  '  — ^— ^»^— — — — ^—      1  I— ^w.— ^ 

ry  Forthvr  putteulan  as  to  lira  pn^ny  vxeiopt  fnna  gtizurv  will  bo  ftvwi 
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tion  7.    In  the  meantime,  on  the  10th  of  January,  the  ordinary  annual  meeting 

was  held^^iid  a  di«pute  arose  an  lo  whether  iru^teea  nhould  not  then  be  elected 
for  the  ensuing  year ;  some  thought  not^  and  left  the  meeting,  while  others 
remained  and  proceeded  with  the  election.  The  LociU  Superuitendent  being 
appealed  to,  declared  the  election  iliegal,  eonsidering  ihat  No.  1  had  become 
a  new  section,  and  appointed  a  new  one  to  take  place  at  the  meeting  called 
for  the  16th,  when  the  defendants  were  appointed  the  three  trustees  for  No. 
7  as  a  new  section.  In  January.  1890,  the  dispute  was  renewed;  the  defen- 
dants appointed  a  new  trustee  m  the  usual  way,  but  another  meeting  was 
held,  at  which  a  new  trustee  was  elected  to  succeed  the  retiring  one  oithose 
first  chosen  in  1864,  so  that  there  were  two  frts  of  trustees  claiming  the 
office.  The  first  elected  trustees  in  1864.  ahsiained  from  acting  for  that  year, 
and  defen<teiits  imposed  a  rate,  which  the  pJaintiff  resisted. 

JiM,  (aifirmingChief  Superintendent  of  Schools  v.  McRae,  13  U.C.R.  646)  that 
the  alteration  did  not  constitute  No.  7,  a  new  section,  but  that  the  rate  was 
legal,  being  imposed  by  the  Trustees  d€  facta,  who  had  not  been  removed. 

Quare^  whether  such  alteration  could  be  made  by  resolution  only. 

QiKBre,  also,  whether  the  decision  of  the  Local  Superintendent  can  be  thus  inci- 
dentally reviewed  in  an  action  to  recover  back  the  rate. 

tfee  these  and  other  points  discussed  ii\  the  judgment  of  the  court  below. 

[14  Q.  B.  It  119.] 

Appeal  fiom  the  Division  Court  of  the  county  of  Haldimand. 

In  1853  application  was  made  to  the  Municipal  Council  of 
Oneida  by  the  resident  inhabitants  of  school  section  No.  7  of 
tnat  township  for  a  division  of  the  section  as  then  constituted, 
and  ihe  formation  of  two  sections  therefrom  in  the  place  of  one. 
Upon  this  the  council,  in  November  of  the  same  year,  passed 
a  resolution  as  follows :  "  That  the  school  section  No.  7  be 
divided,  and  the  line  be  stmck  as  follows :  between  lots  Nos. 
50  and  51  in  the  Ist  concession,  between  lots  Nos.  21  and  22 
in  the  2nd  concession,  and  between  lots  Nos.  21  and  20  in  the 
3rd  concession  ;  said  school  section  to  bo  No.  11."  No  other 
description  was  given,  and  no  by-law  dividing  the  section 
passed  until  the  month  of  April,  1855,  when  one  was  adopted 
confirming  the  resolution,  and  dividing  the  section  as  above 
expressed,  adding  the  following :  "  The  eastern  part  to  remain 
No.  7,  the  western  part  to  be  called  No.  11."  After  the  reso- 
lution, and  previous  to  the  by-law,  on  the  24th  day  of  Dec'r, 
1853,  the  clerk  intimated  by  ^^Titten  notice  to  Mr.  Peter  Elder, 
though  upon  what  authority  did  not  clearly  appear,  ,that  the 
council  had  appointed  him,  in  conformity  with  the  18th  section 
of  the  Common  School  Act,  to  appoint  a  time  and  place  for 
holding  a  public  meeting  for  the  election  ot  three  trustees  in 
school  sec.  No.  7,  the  notice  describing  the  section  as  "  bounded 
and  known  as  follows:  between  lots  50  and  51  in  the  Ist  con- 
cession, between  21  and  22  in  the  2nd  concession,  and  21  and 
20  in  the  3rd  concession."  Pursuant  to  these  instructions  Mr. 
Elder,  on  the  6th  of  Januar}%  1854,  gave  notice  of  a  meeting  to 
be  held  for  the  purpose  specified,  at  the  section  school-house, 
on  the  16th  day  of  the  same  month ;  in  which  notice  the  des- 
cription above  stated  was  varied  by  naming  a  starting  point  at 
lot  No.  40  in  the  1st  concession,  and  adding  south  halves  of  lots 
Nos.  26,  27,  28,  29  and  HO  in  the  4th  concof^siou ;  lots  not 
named  in  the  resolution,  nor  the  clerk's  notice  following  it.  At 
the  same  time  the  trustees  of  the  section  for  the  preceding  year, 
of  whom  Mr.  Elder  was  one,  had  given  a  previous  notice  of  a 
meeting  to  be  held  at  the  same  place  on  the  second  We<lne8- 
day  of  the  same  month  of  January  (the  day  fixed  by  statute  for 
the  annual  school  meeting)  for  the  purpose  as  expressed,  "  of 
receiving  and  deciding  upon  the  report  of  tlie  trustees,  and  to 
decide  upon  the  manner  me  school  property  is  to  be  disposed  of 
belonging  to  said  section,"  meaning  section  No.  7  as  existing 
before  any  action  was  taken  by  the  council  for  altering  it.  A 
meeting  of  the  inhabitants  of  No.  7,  as  existing  in  the  preceding 
year,  was  convened  on  the  10th,  the  second  Wednesday  of 
Jauii'y,  in  accordance  with  the  first  notice  given,  at  which  meet- 
ing the  trustees'  report  for  that  year  was  received,  and  a  reso- 
lution adopted  as  to  the  disposal  of  the  school  property  mentioned 
in  the  notice.  This  bein^^  done,  the  chairman  discontinued 
further  proceedings,  considering,  as  did  part  of  the  people 
assembled  there,  that  the  proper  business  of  the  meeting  had 
been  accomplished,  while  others  claimed  that  the  occasion  was 
the  lawful  one  for  electing  trustees  for  the  ensuing  year  for  the 
then  No.  7  as  altered,  as  then  understood  by  all  parties.  They 
who  (litiL^ented  from  thie  opinion  having  for  the  most  part  left 
the  meeting,  the  iJersons  remaining  appointed  another  chair- 


man and  secretary  in  place  of  the  first  chairman  and  secretary, 
both  of  whom  had  retired,  and  elected  two  new  trustees,  one  to 
supply  the  place  of  the  place  of  the  retiring  trustee  of  the  year, 
and  tne  otiier  in  place  of  one  who  by  means  of  the  alteration 
had  become  a  resident  of  the  other  section  11.  A  disagreemeiit 
thus  existing  as  to  the  regularity  of  the  proceedings  and  elec- 
tion then  had,  it  was  setSed  between. the  parties  contendingy 
(though  the  plaintiff  did  not  appear  to  have  been  present  or 
assenting)  that  the  Local  Superintendent  ef  the  townshii)  should 
be  referred  to,  to  settle  the  matter  in  difference :  and  it  being 
submitted  to  him,  he  on  the  same  day  declared  tne  election  to 
be  illegal,  and  appointed  a  new  election  to  be  held  of  other 
trustees  at  the  time  and  place  named  in  the  notice  of  Mr.  Elder, 
given,  as  stated,  on  the  16th  of  January.  On  the  16th  of  Janu- 
ary the  second  meeting  was  held,  and  the  present  defendants 
were  Uien  chosen  as  three  new  trustees,  to  serve  in  the  same 
section  No.  7,  as  a  new  section  ;  and  in  January,  1855,  on  the 
day  of  the  annual  meeting,  appointed  one  new  trustee  in  the 
usual  way ;  a  meeting  on  the  same  day  having  also  been  held, 
and  one  new  trustee  SIbo  chosen  to  succeed  the  retiring  one  of 
those  first  elected  in  the  foregoing  year,  so  that  there  were  two 

Earties  claiming  the  office  of  trustees  in  the  section,  Having 
een  elected  as  stated,  and  pursuant  to  the  vote  of  a  xneeting 
of  the  resident  householders  and  freeholders  of  the  section  un- 
derstood as  the  new  No.  7,  the  defendants,  in  the  month  ot 
June,  1854,  imposed  a  rate  on  the  taxable  property  therein,  for 
the  purpose  of  building  a  school  house,  and  rated  ijg^n^t  the 
plaintiff  the  sum  for  which  this  action  was  brought.  The  plain- 
tiff disputing  the  legality  of  the  defendants'  election,  and  their 
right  to  exercise  ^e  office  of  trustees,  refused  payment  of  the 
amount,  and  the  defendants  proceeding  to  levy  the  same  of  the 
plaintifi's  goods  he  paid  it  under  protest,  notifying  them  that  bfi 
would  sue  to  recover  it  back,  and  for  jthis  the  present  action 
was  brought. 

The  following  judgment  was  given  J)y  the  learned  judge  in 
the  court  below : — 

Stevensoi^,  J. — I  think  that  the  election  held  on  the  1 6th  day 
of  January  was  illegal,  and  that  tlie  claim  of  the  defendants  to 
the  office  of  tnistees  cannot  be  sustained. 

«  Supposing,  in  the  first  place,  that  the  school  section  was 
legally  altered,  before  the  council  by  their  by-law  of  April  1855, 
declared  it  to  be  so,  and  that  their  resolution  of  1853  was  suffi- 
ciently definite  to  effect  the  object  contemplated,  yet  the  efiect 
of  the  alteration  is  not  to  inake  two  new  sections  of  No.  7 
divided,  but  only  to  detach  part  of  it  for  the  formation  of  a  new 
one,  No.  11,  leaving  the  section  No.  7,  No.  7  still.  This  98 
the  view  I  held  at  Sie  trial,  and  I  find  it  to  be  in  accjordanoe 
with  the  construction  put  by  tjie  Court  of  Queen's  Bench  upon 
a  similar  action  of  the  council  in  the  Case  9f  Trustees  in  the 
township  of  Moore  v.  McRae  (12  U.C.R.  525),  and  is  the  inten- 
tion the  council  in  this  case  clearly  expressed  in  their  by-law, 
which,  after  separating  from  Nq.  7  as  originally  existing  part 
of  its  territory  for  school  section  No.  11,  expresses  that  the 
other  and  remaining  part  shall  "  remain  No.  7," — therefore  an 
election  to  be  held  on  the  10th  day  of  January  would  in  my 
opinion  be  the  lecral  election,  whetner  the  authority  of  irustees 
would  extend  to  No.  7  unaltered,  until  the  by-law,  or  No.  7  as 
proposed  by  the  resolution ;  but  the  uncertainty  of  the  descrip- 
tiou  contained  in  the  resolution  of  the  alteration  made  is  such -that 
it  does  not  appear  from  it  what  are  the  real  boundaries  of  the 
sections  intended,  or  if  so,  what  part  of  the  section  when  altered 
was  in  fact  to  constitute  No.  7,  and  what  part  of  it  No.  11 ;  for 
until  tlie  adoption  of  the  by-law,  either  part,  for  anything 
appearing  in  the  proceedings  of  the  council  to  the  contrary, 
was  equally  entitled  to  either  denomination,  and  under  tms 
description,  as  required  by  the  4th  section  of  the  school  act,  to 
be  communicated  to  the  person  appointed  to  call  the  first  school 
meeting,  and  by  him  to  the  public  concerned,  a  meetine  and 
election  might,  in  my  opinion,  have  been  held  with  equiu  pro- 
priety in  that  part  of  the  original  school  section  then  supposed 
to  constitute  No.  1 1 .  The  definition  of  the  sections  intended 
by  the  eouncil  was  not  sufficient  to  identify  either  of  them  (and 
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the  description  given  by  the  clerk  to  the  person  appointed,  as 
stated,  by  nim  to  hold  the  first  meeting,  is  still  more  mdefinite)  ; 
and  therefore  thi  defendants  could  not  be  legally  elected  or 
exercise  authority  as  trustees  in  a  section,  the  hmits  of  which 
had  not  been  settled,  and  could  not  therefore  be  ascertained. 

2nd~The  statute  13  &  14  Vic.,  cap.  48,  sec.  4,  enacts  « that 
wbeneyer  any  school  section  shall  be  formed  in  any  township, 
as  provided  in  the  18th  section  of  this  act,  the  clerk  of  the 
township  shall  communicate  to  the  person  appointed  to  call  the 
first  school  meeting  for  the  election  of  trustees  the  description 
and  number  of  such  school  section,  and  such  person  shall 
within  twenty  days  thereafter  prepare  a  notice  in  writing,  de- 
scribing such  section,  and  appointing  a  time  and  place  ior  the 
first  school  section  meeting.''  The  legislature,  intending  that  it 
shall  be  publicly  notified  that  the  freeholders  and  householders 
resident  within  the  sections  so  to  be  described,  and  they  only, 
should  vote  in  the  election  of  trustees  to  be  chosen  also  from 
residents  within  the  hmits  prescribed ;  and  the  section  described 
in  the  notice  of  the  meeting  given  by  Mr.  Elder,  on  receiving 
the  communication  in  this  case  from  the  township  clerk,  con- 
taining lots  not  niuned  in  that  communication,  or  me  resolution 
of  the  council  preceding  it,  it  must  be  assumed  that  the  election 
had  must  be  held  and  conduct^  as  well  by  residents  of  these 
parts  of  the  original  section,  as  of  that  intended  or  described 
DY  the  council,  and  any  election  so  had  would,  for  this  reason, 
also  be  illegal  and  voia. 

3rd — Supposing  the  resolution  of  the  council  and  the  com- 
munication of  the  clerk  djefined  with  sufiicient  certainty  the 
school  sections  intended  to  be  established  by  the  alterations 
piade  in  the  section  ori^nally  existing ;  that  the  notice  of  Elder 
had  been  given  in  conlormify  therewitn ;  and  that  the  resolu- 
tion, if  sufficient  for  the  purpose,  had  created  a  new  section 
No.  7,  I  am  nevertheless  of  opinion,  that  the  original  section 
could  not  be  affected  by  the  resolution  only,  and  UxaX  the  same 
was  not  legally  altered  as  proposed  until  the  passing  of  the 
by-law  in  April  1855.  The  Common  School  Act  of  1850,  in 
assigning  to  township  councils  the  duty  of  forming  and  altering 
school  sections  within  the  townships  subject  to  their  jurisdiction, 
does  not  specify  any  mode  by  which  they  shall  or  may  do  so, 
jand  the  Act  bein^  silent  as  to  this,  it  must,  in  my  opinion,  be 
inferred  that  the  I^ef^islature  intended  they  should  proceed  in 
these  duties  according  to  the  same  forms  required  in  other 
matters  in  which  their  acts  are  to  bind  the  public  con- 
cerned in  them.  These  acts  are  authorized  by  municipal 
statute  12  Vic,  cap.  81,  to  be  by  by-law  to  be  expressed 
by  the  corporate  seal  of  the  township,  to  be  the  act  of 
the  municipality  whom  the  council  represent,  and  the  alter- 
ation of  a  school  section  is  in  the  nature  of  those  proceedings 
which  require  to  be  thus  signified.  A  resolution  is  sufiicient 
to  express  the  opinion  of  the  council,  and  to  ^vem  the  course 
of  its  own  proceedings,  or  the  conduct  of  its  subordinate 
.officers,  but  it  is  not  binding  publicly ;  and  therefore  I  do 
not  think  that  the  limits  of  the  section  were  legally  altered 
by  it  at  the  lime  of  the  rate  imposed,  or  that  the  defendats  had 
any  lawfiil  authority  to  require  payment  of  the  same  by  the 
plaintifi. 

As  to  the  intervention  of  the  Local  Superintendent  in  this 
matter,  and  the  effect  of  his  decision  upon  it,  the  Legislature 
has  empowered  this  officer  to  decide  upon  differences  existing 
between  parties  interested  in  the  administration  of  the  school 
law ;  and,  to  use  the  language  of  Mr.  Justice  Bums  in  the  case 
of  Roman  Catholic  Trustees  v.  Trustees  of  Belleville  (10  U.C. 
R.  469;  has  provided  a  domestic  forum  for  ques^tions  to  be  de- 
termined. By  the  31st  clause  of  the  Common  School  Act  of 
1850,  it  is  made  the  duty  of  local  superintendents  of  schools 
« to  decide  upon  any  question  of  diflerence  which  may  arise 
between  interested  parties  under  the  operation  of  this  or  any 
preceding  Act,  and  which  may  be  submitted  to  him,  and  by 
the  1 4th  section  oi  Supplementary  School  Act  of  1853  it  is 
provided  that  each  local  superintendent  of  schools  shall  have 
•trtbonty^  within  twenty  days  after  any  meeting  ibr  the  election 


of  common  school  section  trustees  within  the  limits  of  his 
charge,  to  receive  and  investigate  any  complaint  respecting 
the  mode  of  conducting  such  election,  and  to  confinn  or  set  it 
aside,  and  appoint  the  time  and  place  of  a  new  election,  as  he 
shall  judge  right  and  proper."  The  question  in  difference 
between  the  parties  contending  for  and  against  the  election  of 
the  10th  of  January  having  been  submitt^  on  the  same  day  to 
the  local  superintendent  for  decision,  and  he  having  within  the 
time  allowed  set  aside  the  election  then  had,  and  appointed  a 
meeting  for  a  new  one  at  the  time  stated  in  the  evidence,  and 
the  defendants  having  then  been  elected  trustees,  this  act  of 
the  superintendent,  if  the  section  in  reference  to  which  it  was 
exercised  had  legally  existed  as  a  new  section,  might  have 
given  legality  to  the  second  meeting,  and  to  the  authority  of 
the  defendants  in  this  action  as  trustees  then  elected ;  but  the 
original  section  No.  7  being  in  my  opinion  neither  an  altered 
section  nor  a  new  one,  I  do  not  tliink  that  the  law  gives  the 
superintendent  power  to  cause  to  be  displaced  any  tnisteea 
legally  in  office  by  virtue  of  election  in  the  preceding  years,  or 
to  cause  to  be  elected  any  greater  number  of  trustees  than 
could  or  should  be  appointed  at  any  election  set  aside  by  bin). 
Here  he  has  caused  three  new  trustees  to  be  elected  in  a  school 
section  not  altered,  and  not  only  one,  an  act  the  law  did  not 
intend  in  my  opinion  to  authorize. 

Jud^ent  is  therefore  given  for  the  plaintiff  for  three  pounds 
and  thirteen  shiUings,  the  assessment  levied  and  paid. 

1  have  not  expressed  any  opinion  upon  the  question  who  are 
the  legal  trustees  of  the  section,  it  not  being  necessary  for  the 
adjudication  of  this  case  that  I  should  do  so.  1  may  say,  how- 
ever, that  I  think  the  trustees  in  office  in  1853  continued  so 
until  after  the  election  in  January  1855,  and  that  the  two  of 
those  remaining  after  that  election,  and  the  one  then  appointed, 
constitute  the  present  corporation  of  trustees — the  first  election 
of  1854  having  been  set  aside,  and  the  second  in  the  same  year 
being,  as  adjudged,  illegal ;  and  further,  that  the  by-law  No. 
44,  altering  school  section  No.  7  will  take  eilcCt  according  to 
statute  on  the  25th  day  of  December  next. 

From  this  decision  the  defendants  appealed. 

6r.  Duggan,  for  the  appeal.     Ready  contra. 

Robinson,  C.J.,  delivered  the  judgment  of  the  court. 

Referring  to  the  judgment  of  this  court  in  a  case  of  the  town- 
ship of  Moore  v.  McRae,  (12  U.C.R.  525)  we  need  only  say  in 
this  case,  that  we  do  not  think  that  the  taking  away  a  part  oi 
the  old  school  section  No.  7,  in  order  to  constitute  such  part  a 
new  school  section,  had  the  effect  of  giving  to  what  remained 
of  No.  7  the  character  of  a  new  section,  and  that  there  was 
therefore  no  propriety  in  treating  it  as  a  new  section  in  conse- 
quence of  the  change.  That  at  least  was  the  opinion  expressed 
by  this  court  in  the  case  referred  to,  though  one  can  see  that 
there  may  be  inconvenience  in  taking  that  view  of  it,  for  a  part 
or  all  of  the  existing  trustees  may  be  resident  in  that  part  ot 
the  section  which  has  been  taken  away.  However,  there  was 
an  unfortunate  irregularity  in  this  case,  the  resolution  (if  that 
alone  would  have  sufficed  to  make  the  alteration)  not  specify- 
ing with  any  distinctness  what  was  thereafter  to  form  section 
No.  7,  and  what  to  form  section  11. 

The  authorities  upon  the  spot,  both  no  doubt  wishing  to  do 
what  was  right,  differed  in  their  view  of  what  were  the  legal 
consequences  of  such  an  alteration  in  regard  to  the  necessity 
for  a  new  election  of  trustees  for  the  part  of  the  section  whicn 
retained  its  old  name ;  and  in  consequence,  it  seems,  of  the 
difference,  two  elections  were  holden,  and  two  sets  of  tmstees 
chosen.  Then  the  Loral  Superintendent  was  appealed  to  for 
his  decision,  or  rather  he  was  appealed  to  after  the  first  election 
of  school  trustees  ha^l  taken  place  at  the  ordinary  annual  day 
of  meeting  for  that  pu^po^^P,  treating  what  remained  of  school 
section  7  as  an  old  section,  and  he  determined  that  that  was 
illegal,  and  that  it  was  necessary  there  should  be  a  day  speci- 
ally appointed  for  an  election  of  trustees  in  the  residuary  school 
section  ffo.  7^  as  if  it  were  a  newly  created  section.    According 


SOS 


LAW    JOURNAL 


[NoTEMBBm, 


suited  to  the  nature  of  the  demand,  but  I  doubt  whether  it  proved 
an  account  stated.  In  Bates  v.  Townley  (2  Ex.  152^  this  point 
was  carefully  considered,  and  it  was  laid  down  that  the  account 
must  be  understood  to  be  stated  between  the  parties^  and  that 
it  must  be  shown  to  be  stated  with  the  defendant  or  his  agent. 
Parke,  Baron,  says,  "  It  is  settled  that  there  cannot  be  an  ac- 
count stated  by  a  defendant,  except  with  the  plaintiff  or  his 
agent,  and  he  cited  Breckon  v.  Smith  (1  A.  &  E.  488) ;  and 
iWatt,  Baron,  said,  "An  account  stated  is  a  settlement  of  account, 
in  which  both  parties  or  their  agents  agree  upon  the  amount 
due  from  the  one  to  the  other." 

In  several  books  it  is  stated  that  the  admission,  to  be  evi- 
dence of  an  account  stated,  must  be  matie  to  the  plaintiff  **  or 
a  person  sent  by  him."  That  I  take  to  mean  a  person  sent  by 
the  plaintiff'  to  obtain  a  settlement  of  accounts.  There  is, 
however,  a  peculiarity  in  the  case  before  usj  for  the  plaintiff  in 
the  draft  given  to  Jones  requet^ts  the  defendant  to  pay  £bb  1  Ss. 
Id.,  **  being  the  balance  in  full  of  your  account y^^— so  that 
here  we  have  the  plaintiff  assenting  on  his  part  to  that  sum  as 
the  balance,  and  perhaps  we  may  look  upon  Jones  as  a  person 
sent  by  the  plaintiff  to  obtain  hii  assent  to  the  balance  stated, 
and  also  payment  of  it  upon  that  draft.  I  consider  the  point  so 
far  doubtful,  that  if  an  appeal  were  before  us  on  that  point 
alone,  against  the  legality  of  the  verdict  given  for  the  plaintiff, 
I  should  have  been  unwilling  to  disturb  it. 

The  learned  judge  of  the  County  Court  has  nonsuited  the 
plaintiff  on  another  point,  which  it  is  necessary  for  us  to  deter- 
mine ;  namely,  that  the  Court  had  no  jurisdiction  in  the  case, 
for  that  the  amount  of  the  plaintiff's  claim  exceeded  £50,  and 
was  not  proved  by  the  signature  of  the  defendant.  On  that 
ground  I  think  there  was  an  error  committed,  for  I  apprehend 
that  ^e  commmon  course  has  been  to  allow  a  plaintiff  to  sue 
in  the  County  Court  for  the  balance  of  a  debt  originally  above 
dC50,  but  reduced  by  pajrments,  not  by  set  off. 

In  Walker  v.  Watson  (8  Bmg.  414)  the  court  sanctioned  that 
course  of  proceeding  in  regard  to  a  suit  brought  in  an  inferior 
court  for  a  demand  originally  beyond  its  jurisdiction,  but  re- 
duced by  payment,  and  there  are  many  other  cases  to  the  same 
effect.  On  the  whole,  I  think  we  shall  pursue  the  best  course 
by  reversing  the  judgment  granting  the  nonsuit,  and  allowing 
the  verdict  to  fitand. 


CHAMBER  REPORTS. 


Hall  v.  Bowzs. 

jBMfa  90  doti  not  dUbar  a  Judg*  Jrom  ordermg  on  motion  tuA  further  particulars 

a*  he  maf  thinhjit, 

[Sept.  19,  lase.] 

A  summons  having  been  obtained,  calling  on  the  plaintiff 
to  show  cause  why  he  should  not  furnish  the  defendant  with 
further  particulars  of  his  claim. 

Smith  now  moved  the  summons  absolute. 

Ecclea  showed  cause.  Rule  20  provides,  that  in  case  the 
pftrtinulars  should  exceed  three  folios,  the  plaintiff  should  only 
De  required  to  give  a  statement  of  the  nature  of  his  demand, 
and  that  statement  bad  already  been  given  along  with  the 
declaration. 

Smith,  in  reply— The  only  statement  furnished  is,  that  the 
defendant  sues  ior  £7000  on  a  running  account,  extending 
over  a  period  of  several  years,  jgiving  the  date  of  its  com- 
mencement. This  is  not  a  sufficient  compliance  with  rule  *io ; 
but  iTven  if  it  were,  there  is  nothing  either  in  the  act  or  the 
rules  to  prevent  the  Judge,  in  the  exercise  of  his  discretion, 
ordering  further  particulars,  if  necessary. 

RiciTAMDs,  J. — Without  deciding  whether  the  particulars 
furnished  are  sufficient  under  the  rule  or  not,  I  will  grant  the 
order  for  further  particulars.  I  am  of  opinion  that  there  is 
nothini^  in  the  rule  to  limit  a  Judge  making  any  order  he  may 
think  nty  m  before ;  as  to  the  furnishing  ofparUculars,  I  think 


the  mode  of  proceeding  pointed  out  in  the  rule,  where  the 
particulars  exceed  three  folios,  was  chieffy  designed  to  affect 
the  question  of  costs. 

Summons  made  absolute. 


RossE  V.  DouoN. 

Ploa  of  **iio<i  OOTumjtttt"  to  a  prominsory  not*  *tnieh  out  und$r  the  101<r  ttetian 

of  the  C,  L.  P.  Act. 

[Sept.  19,  ISSe.] 

McDonald  moved  a  summons  absolute  to  strike  out  a  plea 
of  non-osimm/xstY  to  an  action  on  a  promissory  note. 

For  the  defendant,  it  was  contended,  that  the  plea  was  good 
under  the  140th  section  ol  the  C  L.  P.  Act,  which  referred  to 
the  forms  contaiueii  in  schedule  K.  as  ^'sufficient.''  No.  33* 
of  those  forms  was  non-a^sumpnt  («that  he  did  not  promise 
as  alleged")  as  a  fit  plea  in  actions  on  contracts.  To  it  was 
added,  in  a  parenthetical  note,  the  following  words:  <<This 
plea  is  applicable  to  other  declarations  on  simple  contracts 
not  on  bills  or  notes,  such  as  those  numbered  16  to  19.  It 
would  be  objectionable  to  use  'did  not  warrant,'  'did  not 
agree,'  or  any  other  appropriate  denial."  The  first  sentence 
was  punctuated  as  above,  with  a  comma  only  after  the  word 
"  notes,"  and  it  ought  therefore  to  be  construed  as  affecting 
bills  and  notes,  such  as  those  numbered  16  to  19.  fiut  on 
looking  to  forms  16  to  19,  they  were  found  not  to  refer  to  bills 
or  notes  at  all,  but  to  breach  of  agreement  to  marry,  breach 
of  warranty,  &c.  The  mention  of  the  words  "  bills  and  notes" 
must  be  therefore  construed  as  a  mistake,  or  else  as  not  refer- 
able to  bills  of  exchange  or  promissory  notes.  Non-CLStumpeit 
was  accordingly  pleadable  to  actions  upon  them,  as  simple 
contracts.  At  all  events,  even  if  it  were  not,  the  proper  course 
would  be  to  sign  judgment  upon  it,  treating  it  as  a  nullity, 
and  not  to  move  to  strike  it  out.  (Kelly  v.  Delaboya,  3rd  Jur. 
1172 ;  Fraser  v.  Newton,  3rd  Dowl.  773,  cited  in  Cameron's 
rules,  note,  page  55.) 

McDonald,  in  reply: — The  words  appended  to  form  33 
plainly  re-enact  the  old  practice,  which  laid  down  that  nan-' 
aatumpfit  was  pleadable  in  actions  on  bills  or  notes.  The 
words  "not  on  bills  or  notes"  must  betaken  parenthetically; 
and  what  followed,  namely,  "such  as  those  numbered  16  to 
19,"  was  referable  to  what  went  before  the  parenthesis.  The 
meaning  of  the  sentence  would  then  be,  that  the  plea  was 
pleadable  to  such  actions  as  those  referred^  to  in'  forms  16  to 
19,  but  not  to  actions  on  bills  or  notes.  The  pleti  should  there- 
fore be  struck  out — such  was  the  proper  course  under  the 
101st  section. 

Richards,  J.,  ordered  the  plea  to  be  struck  out ;  and  the 
summons  was  made  absolute  accordingly. 


Street  v.  Dolsok. 


The  C  L,  P,  Act  applies  to  aetioH  of  dower, 

[Sept  SS,  as,  189S.] 

Declaration  in  dower.  Defendant  pleads  three  pleas  with- 
out leave  of  Court. 

J.  Pateraon  moved  summons  absolute  to  strike  out  pleas, 
or  be  allowed  to  sign  judgment,  on  the  ground  that  leave  so 
to  plead  should  have  been  obtained  under  the  Common  Law 
Procedure  Act.  Independently  of  that  the  third  plea  was  bad 
as  setting  forth  assignment  of  dower^  which  was  impossible. 

C  Patterson  showed  cause. 

Bviiiis,  J. — In  this  case  of  Street  ▼.  Dolson,  the  pleas  were 
filed  since  the  Common  Law  Procedure  Act  came  into  force. 
There  are  three  pleas  :-'l.  Ne  unques  seizin  que  dower;  2, 
Ne  unques  accouple;  3,  That  after  the  demandant's  right 
accruea,  and  before  the  commencement  of  the  suit,  she  con- 

*  This  and  the  ensuing  numbers  mentioned  in  this  cue  refer  to  the  figure* 
immediately  in-ecediug  the  words  of  the  form  to  which  thev  are  attach^  and 
not  to  figures  in  the  maigiii,  which  denote  the  corretponmiur  poniont  of  tha 
EngliihAct  •—     Ml  *- 
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Teyed  and  assigned  her  dower  to  a  certain  person  unknown. 
The  demandants  obtained  a  summons  on  the  16tk  September 
to  sex  aside  those  pleas  as  being  irregularly  pleaded,  without 
leave  of  a  Jndge  to  plead  double.  This  is  opposed  on  the 
ground  that  the  Common  Law  Procedure  Act  does  not  apply 
to  dower  actions.  I  think  the  Act  does  govern  actions  of 
dower,  as  well  as  other  actions,  in  all  such  cases  as  its  dif- 
ferent provisions  can  be  made  to  apply.  With  respect  to 
obtaining  speedy  execution  afler  a  trial,  the  182nd  section, 
by  using  the  terms  <^  demandant"  and  <<  tenant,"  shows  that 
this  provision  will  apply  to  actions  of  dower.  The  13  &  14 
Vic,  cap.  58,  abolished  the  writ  in  the  action  of  dower,  and 
substituted  a  Jeclaration  and  notice  is  plaee  of  the  wrk.  The 
provisions  of  the  Common  Law  Procedure  Act,  with  respect 
to  the  record,  the  manner  of  regulating  addresses  to  the  jury, 
how  witnesses  may  be  discredited,  and  all  other  matters  to 
judgment  in  the  action  must  surely  apply  to  an  action  of 
dower  as  to  any  other  action.  I  see  no  sensible  reason  why 
the  130th  section  should  not  apply  to  dower  cases,  or  why 
the  tenant  should  have  the  privilege  of  pleading  as  many 
pleas  as  he  pleases,  where  other  defendants  are  compelled  to 
ask  permission  to  do  so.  Perhaps  the  demandant  might, 
under  the  135th  section,  have  in  this  instance  signed  judg- 
ment and  compelled  the  tenant  to  applv  on  an  affidavit  of 
merits.  She  has,  however,  applied  for  leave  to  sign  judg- 
mBnt,or  to  compel  the  tenant  to  elect  one  outof  the  three  pleas, 
or  to  strike  out  the  third  plea.  If  the  tenant  asked  to  be 
allowed  to  plead  the  first  two  pleas  together,  that  would  have 
been  granted ;  and  therefore  I  shall  make  an  order  to  strike 
i>ut  the  third  plea,  and  order  the  tenant  to  pay  the  costs  of 
the  application. 


Davis  v.  Carrutheri. 


Ptaimiff  aUow4d  to  amtni  irregularity  in  a  writ  of  tummoHt  on  eoHditum  tif 

nm4trvict» 

[Sept,  23,  93, 1806.] 

In  this  case  a  summons  had  oeen  obtained  to  set  aside  the 
service  of  a  writ  of  summons,  on  the  ground  that  the  copy 
contained  no  endorsement  of  the  plaintoJOf's  claim,  nor  of  the 
attorney's  name  who  issued  it.  On  the  motion  to  make  the 
summons  absolute,  plaintiff  applied  to  be  allowed  to  amend, 
which  Bums,  J.,  granted,  but  on  terms  of  re-servioe  of  the 
defendant. 


Gamble  v.  White. 


Ammdmml  of  Writ  of  Co.  Sa.  gmntfd  on  payment  o/eostt^  without  utting  aside 

arrest  of  defendant  under  it. 

[8epL  34,  25,  1856.] 

Carroll  moved  summons  absolute  to  set  aside  a  writ  of 
Ca.  Sa.  on  the  ground  that  it  did  not  contain  the  necessary 
endorsement  of  the  name  of  plaintifTs  attorney,  and  also  to 
set  aside  the  arrest  of  defendant. 

AlcMichael  asked  for  leave  to  amend  under  37th  section 
without  setting  aside  the  arrest. 

Burns,  J.,  grante<l  McMichatVs  application  on  payment  of 
costs.  The  summons  is  in  the  alternative  to  set  aside  the 
writ,  or  that  it  should  be  amended  by  the  plaintiff  on  payment 
of  costs.  The  37th  section  does  not  apply  to  a  case  of  ttiis 
kind^  but  the  291st  section  will  embrace  what  is  asked  for. 


practice  is  to  grant  a  summous — Gdhins  v,  Symons,  15  C.  B. 
362.    A  summons  is  ail,  therefore,  that  I  can  grant. 


GOLOBURGH   v.   LeESON. 


'*  Not  guilty"  and  just\ficatwn  cannot  be  pleaded  together. 

[Sept.  25, 1856.] 

Declaration  in  trespass  for  assault. 

Defendant  having  obtained  a  summons  to  plead  several 
matters,  now  moves  it  absolute.  Pleas  are,  **  not  guilty," 
**  9on  assault  demesne f^^  and  justification,  that  the  trespass 
was  committed  in  defence  of  defendant's  possession. 

Blevins,  contra. — "Not  guilty"  and  justification  in  defence 
of  possession  are  inconsistent  pleas,  and  not  pleadable  to- 
gether.   Boker  v.  JVestbrooke,  2nd  Strange,  949. 

Burns,  J.,  ruled  that  the  defendant  should  elect  to  plead 
either  of  the  other  two  pleas,  along  with  son  assault  demesne; 
but  it  was  inconsistent  to  deny  the  trespass,  and  at  the  saote 
time  to  justify  it :  both  could,  therefore,  not  be  pleaded. 

[Blevins  subsequently  made  an  afiidavit  that  interlocutory 
judgment  had  been  signed  in  this  case  before  the  summons 
was  served,  and  on  this  ground  the  summons  to  plead  doublo 
was  altogether  discharged  with  costs.] 


Warren  v.  Munroe. 


A  f  ttmmoiM  only  w3l  be  gnuMd  on  the  first  application  under  the  280th  section  of 

the  C.  L.  P.  Act. 

Sept.  21,  25, 18S6.] 

Id  this  case  an  application  was  made  for  an  injunction 
against  the  defendant  under  the  286th  sec.  of  the  C.L.P.  Act. 

Burks,  J. — I  thought  at  first,  from  the  wording  of  the  sec- 
tion, that  I  oufifht  to  grant  an  injunction  at  once,  on  the  ex 
parte  applioatxm  of  «ko  plaiatifi-.    But  I  fi«d  %ktx  the  Esglioh 


Cameron  v.  Brantford  Gas  Company. 

Section  193  C.  L.  P.  Act  does  not  apply  to  Corporations. 

[Sept.  25, 1856.] 

In  this  caso  a  summons  had  been  taken  out  under  the  193rd 
section  of  the  C.L.P.  Act  to  examine  the  President,  Secretary 
or  Treasurer  of  the  Company,  as  to  the  debts  due  to  them. 

Burns  moved  the  summons  absolute. 

Burns,  J.  —In  this  caso  a  summons  was  taken  out  under 
the  193rd  section  of  the  Common  Law  Procedure  Act.  No 
cause  has  been  shown.  The  summons  is  that  upon  the  third 
day  after  service  of  it  upon  the  President,  Secretary  or  Trea- 
surer of  the  Company,  that  the  Company  do  show  cause  why 
the  President  or  Secretary  or  the  Treasurer  should  not  attend 
and  be  examined  viva  voce  as  to  the  debts  of  the  debtors  due 
and  owing  to  the  defendants.  Although  no  cause  is  shown 
against  this  summons,  yet  there  are  two  questions  involved 
necessary  to  be  determined,  before  any  order  I  could  make,  be 
considered  as  legal  and  binding  upon  the  parties  desired  to 
be  examined :  the  first  is,  whether  the  193rd  section  of  the 
Act  applies  to  corporations.  I  have  no  doubt  that  the  J  94th 
section,  and  the  sub8ec|uent  sections,  will  comprehend  corpo- 
ration debtors,  so  that  judgment  creditors  of  corporations  can 
attach  the  debts  due  to  such  debtors ;  yet  it  is  ditiicult  to  sav 
how  the  provisions  of  the  193rd  section,  for  the  purpose  of 
discovery  as  to  these  debts,  can  be  carried  out.  It  is  the 
judgment  debtor  that  is  tu  be  examined,  and  to  be  exarnintMl 
orally,  and  that  examination  to  be  coiuiucted  in  the  s:ime 
manner  as  in  the  case  of  an  oral  examination  of  an  opposite 
party.  In  the  176th  section  the  exairiination  of  parties  is 
provided  for,  and  bodies  corporate,  as  iar  as  examination  of 
the  officers  is  concerned,  is  mentioned.  The  193td  section 
nays,  that  the  examination  should  be  conducted  in  the  same 
manner  as  in  an  oral  examination  of  an  opposite  party.  This 
appears  to  me  to  refer  to  the  mode  pointed  out  in  the  178th 
section,  whiuh  still  refers  to  tluj  examinution  of  a  party.  It 
is  unfortunate  if  the  Legislature  intended  that  the  officers  of 
the  corporation  might  be  examined  in  respect  of  debts  due  the 
corporation,  that  some  such  explicit  words  as  contauicd  in  the 
17bth  section  had  not  been  introduced.  I  doubt  whether  the 
193rd  section  can  be  held  to  extend  to  corjiorations.  Second- 
ly :  The  form  of  this  summons,  however,  would  prevent  any 
order  being  made  upon  it ;  the  judgment  debtor  could  of 
course  tell,  upon  being  examined,  who  were  indebted  to  him, 
and  there  would  be  no  difficulty  in  making  the  re<]uired  order 
upon  kim  and  eaibroing  ob^dleiK^  to  itk    H^re  it  ia  neiiL^d 
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that  the  President,  or  Secrelar}%  or  Treasurer  shall  be  exam- 
ined. Not  one  of  those  officers  is  called  upon  by  this  sum- 
mons to  answer  why  he  should  not  be  examined;  but  it  is 
the  Company  that  is  called  upon  to  answer  why  they  should 
not.  Suppose  an  order  were  now  made  that  one  of  the  officers 
named,  or  that  all  these  who  are  named  should  be  examined, 
we  must  be  satisHed  how  this  order  is  to  l.e  enforced,  before 
we  can  say  the  section  applies.  I  know  of  no  way  to  enforce 
the  order  at^ainst  the  corporation,  and  I  do  not  see  any  way 
clear  to  enforce  any  obedience  against  the  officers  to  an  order 
that  mi^ht  be  made  without  calling  upon  the  persons  fiilinj^ 
those  situations  in  the  corporations,  to  answer  why  they 
should  not  be  examined.  On  the  whole  I  shall  decline  to 
make  any  order. 

Summons  discharged  accordingly. 


Barrow  v.  Caprxol. 


Bttwffn,  Julylrt  and  Atig^tft  iUt,  1858,  arrest  on  baikible  writ  and  proetfdings 
thtrfcn  icfre  valid  undtr2Gf0. 1  V.^cap.  l.sec. 8,  6  IV  ]V.,  cap.  3,  »c.  1^2,  and 
6  Vie,,  cap.  6,  and  not  under  8  Vic,  cap,  48,  see.  44.  which  tons  oniy  m  force  until 
the  end  oj  tht  t^ession  {July  \st) ;  nor  under  C.L,P.  Acx,  Ufhirh  did  not  come  into 
operation  till  August  2lst. 

Tha  affidavit  on  -x^hich  Fuch  writ  is  wed  oat  doc«  not  ntnle  thnt  the  writ  wan 
not  required  from  any  vexatious  or  malicious  moiivc  what*!  >ever  of  defendajit 
towards  plainliflf.  Held,  thii>  is  only  an  irregularity  vinoived  by  the  de.fendant 
on  putting  in  special  [mil ;  but  without  prejudice  to  any  I'uture  remedy  agaiiutt 
the  plaintiff. 

[Sept.  26, 18S6.] 

In  this  case  a  summons  had  been  obtained  to  set  aside  the 
proceedings  upon  a  bailable  writ  under  which  the  defendant 
nad  been  arrested,  and  put  in  special  bail.  The  writ  had 
been  issued  on  the  12th  of  August,  and 

J.  B,  Reid  now  moved  the  summons  absolute,  and  sought  to 
set  the  writ  aside  on  the  ground  that  there  was  no  law  authoris- 
ing such  an  issue  in  force  from  the  1st  of  July,  the  day  on  which 
the  last  Parliamentary  Session  ended,  and  the  21st  of  August, 
when  the  Common  Law  Procedure  Act  came  into  force. — 
There  was  also  an  objection  to  the  writ  on  the  ground  that  the 
affidavit  upon  which  it  was  sued  out  did  not  state  that  the 
plaintiff  did  not  act  from  any  vexatious  or  malicious  motive 
whatever. 

McMichael  showed  cause,  on  the  ground  recapitulated  in 
tl;e  judgment. 

Burns,  J. — In  this  case  a  bailable  writ  was  issued  on  the 
12th  of  August,  1856,  to  hold  the  defendant  to  bail  in  £783  4s. 
On  the  same  day  the  defendant  was  arrested  and  gave  bail  to 
the  b»henfl',  and  on  the  following  day  special  bail  was  put  in, 
and  subsequently  the  plaintilf,  on  the  17th  day  of  August, 
delivered  a  declaration  and  notice  to  plead  with  particulars 
of  demand.  On  the  19th  September  the  defendants  obtained 
a  Judge's  summons  to  set  aside  the  arrest,  on  the  ground  that 
there  was  no  law  in  force  authorising  the  issuing:  of  bailable 
process  between  the  1st  of  July  1856  and  the  21st  of  August, 
the  day  on  which  the  Common  Law  Procedure  Act  came  into 
operation,  as  if  the  defendant  could  be  arrested  during  that 
time;  yet  the  arrest  was  illegal,  because  there  was  no  a(h- 
davit  such  as  would  be  required  in  law,  upon  which  to  found 
the  writ.  The  question  raised  by  this  application  is  a  very 
singular  one,  and  it  is  a  proof  that  sometimes  legislation  is 
rather  hasty,  and  without  a  due  regard  to  the  existing  state  of 
things.  The  Common  Law  Procedure  Act  was  passed  on  the 
ISHh  of  .lune  to  come  into  operation  on  the  21st  of  August. 
The  law  of  arrest  had  long  existed  in  the  Province,  but  the 
amounts  for  which  arrests  were  allowed,  and  which  should 
be  set  iorth  in  the  affidavit  to  hold  to  bail,  have  been  raised 
from  time  to  time  by  dill'erent  i»cts  of  the  Legislature.  The 
lust  of  these  was  the  44th  section  of  8  Vic,  cap.  48,  which 
was  continued  in  force  by  18  Vic.  cap.  85  to  the  1st  of  January 
1856,  and  from  thence  to  the  end  of  the  next  ensuing  Session 
of  Parliament,  and  no  longer.  The  last  session  of  Parliament 
entted  on  the  Ibt  July  16^,  and  cap.  85  passed  on  the  first  of 


July  continues  8th  Vic,  cap.  48,  except  the  44th  section.     So 
far  therefore  as  this  last  act  affects  the  question,  the  44th  sec. 
was  allowed  to  expire  on  the  1st  of  July  1856,  and  if  there  be 
nothing  else  affecting  the  question  we  should  have  to  fall 
back  upon  whatever  the  law  was  anterior  to  8  Vic,  cap.  48. 
The  Common  Law  Procedure  Act  in  the  318th  section  enacl9» 
that  from  and  after  the  lime  when  this  Act  shall  commence 
and  take  efEect,  the  44th  section  of  8th  Vic.  cap.  48  shall  be 
repealed,  except  so  far  as  the  same  maybe  necessary  for  sup- 
iK)rting,  continuing  and  upholding  any  writs  that  shall  have 
been  issued,  or  proceedings  that  shall  have  been  had  or  taken 
before  the  commencement  of  this  Act.     It  is  evident  the  Leg- 
islature must  have  contemplated  the  continuincr  act,  and  the 
C.  L.  P.  Act  should  act  contemporaneously;  but  there  is  a 
hiatus  of  time  between  the  doing  so  as  respects  the  44th  sec- 
tion, and  had  that  section  been  continued  along  with  the  other 
provisions  of  the  Act,  then  all  would  have  been  harmonious. 
The  question  is  whether  by  force  of  the  concluding  words  of 
the  318th  section,  it  can  be  held  that  the  44th  sec.  of  8th  Vic, 
cap.  48,  can  be  resorted  to  for  the  purpose  of  upholding  the 
arrest  upon  a  writ  sued  out  before  the  21st  of  August.    I  am 
of  opinion  that  it  cannot.    The  Act  continuing  that  section 
declared  it  should  be  in  lorce  no  longer  than  the  end  of  the 
Session  of  Parliament  next  after  the  1st  of  January  1856. — 
Now  it  would  require  a  pretty  strong  inference  to  be  drawn 
that  the  section  was  continued,  which  in  its  operation  might 
operate  to  deprive  a  person  of  his  personal  liberty.     I  have 
no  doubt  the  Legislature  supposed  the  section  would  remain 
in  force  until  the  commencement  of  the  other  Act ;   but  it 
does  not  appear  to  me  it  can  be  held  to  have  any  force  by 
reason  of  the  words  of  the  318th  section ;  for  they  only  con- 
template looking  back  at  the  state  of  things  existing  on  the 
21st  of  August  for  the  purpose  of  upholding  the  writ.    If  this 
application  had  been  made  before  tne21st  of  August,  f  do  not 
see  how  it  is  possible  to  say  the  24th  section  of  8th  Vic,  cap. 
48,  was  then  in  force.     Then  putting  this  out  of  the  case,  we 
must  fall  back  upon  the  2  Geo.  IV.,  cap.  1,  sec  8,  and  5  Wm. 
IV.,  cap.  3,  sees.  1  &  2,  made  perpetual  by  5  Vic,  cap.  6, 
The  writ  bailable  for  arresting  the  defendant   is  therefore 
under  these  Acts  authorised,  but  the  question  is  whether  the 
affidavit  to  hold  to  bail  warranted  the  writ.     The  8th  section 
of  2  Geo.  IV  enacts  that  it  shall  not  be  lawful  to  proceed  to 
arrest  the  body  of  the  defendant  unless  an  affidavit  be  first 
made ;  in  which,  in  addition  to  stating  the  cause  of  action, 
and  the  amount  due,  the  parly  making  it  must  state,  he  is 
apprehensive   that  the  defendant  will  leave  this  Province 
(then  Upper  Canada)  without  satisfying  the  debt,  and  that 
the  party  does  not  sue  out  process  for  any  vcvatious  or  mail' 
Clous  motive  tchaiiver.     The  atfidavit   in  the  present  case 
contains  all  that  is  requisite  to  warrant  the  writ,  except  that 
of  stating  that  the  writ  was  not  sued  out  from  any  vexatious 
or  malicious  motive  whatever.     The  defendant  put  in  special 
bail  without  questioning  the  regularity  of  the  writ.     The  case 
then  is  reduced  to  the  consiileration,  whether  the  want  of 
this  allegation  is  only  an  irregularity,  or  wliether  it  is  such  a 
defect  as  to  render  the  arrcbt  altogether  void.     It  appears  to 
me  it  is  only  an  irrcir'jlaiity.    There  is  an  affidavit  swearing 
to  a  debt  duo,  and  that  defendant  is  about  immediately  to 
leave  Upper  Caiuula,  with  intent  and  design  to  deprive  the 
plaintiii  of  the  said  debt.     I  think  it  was  competent  for  the 
defendant  to  waive  a  provision  made  in  his  favour,  in  which 
light  1  look  at  the  words  required  to  be  inserted  in  the  affi- 
davit.    It  is  true  t  lat  they  might  be  supposed  to  impose  some 
obli'ration  on  the  plaiiititl  or  party  suing  out  the  writ ;  but  I 
do  not  see  that  the  defendant  by  his  omission  of  them,  is  de- 
prived of  any  legal  rights  he  may  have  against  the  plaintiff^ 
cither  lor  when  arresting  when  no  debt  was  due,  or  because 
there  was   no  reason  for  apprehending  that   the  defendant 
would  leave  the  Province.     1  am  therefore  of  opinion  thai 
the  defendant  has  waived  the  irregularity  of  the  arrest  by 
having  put  in  special  bail  to  the  action. 
Summons  discharged,  but  without  costs* 
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Da  Costa  v.  Thc  Gordon  Estate. 

Notice  to  admit  documents  ol  (rut/ — Ntio  Practice. 

[Srpt.  22, 1806.] 

In  thia  case  a  summons  had  been  obtained  calling  on  the 
defendants  to  admit  documents  under  the  165th  section,  fol- 
lowing the  old  practice. 

Bums  now  moveil  that  the  summons  be  made  absolute. 

For  the  defendants  it  was  urged  that  the  summons  should 
be  set  aside  with  costs.  Rules  29  and  30  prescribed  the  mode 
and  form  in  which  parties  should  be  called  on  to  admit.  It 
should  be  by  notice  to  the  party  called  on,  or  his  attorney,  and 
in  case  of  refusal,  the  Jmlge  at  Nisi  Frius,  and  not  the  Judge 
in  Chambers,  was  the  proper  person  to  decide  on  the  matter 
of  costs ;  and  the  object  of  the  Common  Law  Procedure  Act 
was  to  do  away  with  summonses  to  admit,  and  orders  upon 
fhem. 

BcRNs,  J.,  ordered  the  summons  to  be  discharged  with 
costs,  on  the  ground  that  the  new  practice,  as  contended  for 
the  defendant,  is  the  proper  construction  of  the  Common  Law 
Procedure  Act. 


Moffatt  v.  Fitzgibbon. 


ihxat 


lion  of  Costs  on  entcrint!  Judgment  in  the  Superior  Courts,  on  a  con/essioH  in 
aeau  marked  "inferior jurisdiction,^* 

[Sept.  21,1856.] 

This  was  an  application  to  procure  the  decision  of  fhe  Judge 
on  a  point  relative  to  the  taxation  of  costs.  On  now  enterilig 
judgment  on  a  confession  obtained  in  April  last,  the  officer 
of  the  Queen's  Bench  was  of  opinion  that  he  had  no  power  to 
grant  any  costs.  The  155th  rule  under  the  Common  Law 
Procedure  Act  prorided,  that  in  canes  of  the  proper  compe- 
tence of  the  County  Court  in  which  final  judgment  shall  be 
obtained  without  a  trial,  and  in  which  the  papers  shall  not  be 
marked  '•  inferior  jurisdiction,"  no  more  than  County  Court 
costs  shall  be  taxed  without  special  order  of  the  Court  or  a 
Judge.  In  this  case  the  papers  were  marked  '•  inferior  juris- 
diction," and  the  oflicers  thought  he  had  no  power  to  grant 
any  costs.  According  to  the  old  practice  the  party  entering 
judgment  would  be  entitled  to  County  Court  costs. 

Burns,  J.,  decided  that  in  such  cases  County  Court  costs 
should  be  taxed. 


Horsman  v.  HonsMAN. 


interrogtuories  for  the  discovery  of  the  nature  of  the  defendant's  title,  under  n$th 

Stc.  allowed  upon  summons  to  sfiow  cause. 

[Sept.  27,  29, 1856.] 

In  this  case,  which  was  an  action  of  ejectment, 

M.  Vankoughnet  moved  absolute  a  summons  obtained 
under  the  176tb  section  to  file  interrogatories  to  the  defendant. 
The  plaint ifi^s  affidavit  was  exactly  in  the  form  given  in 
Chitty^s  Archhoid.  A  similar  application  had  been  made  to 
Mr.  Justice  Hagarty,  under  the  Evidence  Act,  before  the 
Common  Law  Procedure  Act  came  into  force,  who  had  some 
difficultv  in  deciding  it,  and  referred  the  applicant  to  the  full 
Court ;  out  meanwhile  the  Common  Law  Procedure  Act  came 
into  operation,  which  left  no  doubt  on  the  subject.  The 
object  of  the  interrogatories  was  to  obtain  a  discovery  of  the 
nature  of  the  defendant's  title,  and  were  copied  almost  word 
for  word  from  those  which  were  allowed  in  the  case  of  Flit- 
crofl  V.  Fletcher,  33  L.  &  £q.  505,  25  L.  J.  Ex.  24. 

Carrall  showed  cause :  The  word  "discovery"  in  the  176th 
section  only  included  such  documents  as  would  have  been 
the  object  of  a  bill  of  discovery  in  equity,  under  which  the 

general  practice  was  not  to  compel  a  defendant  to  disclose 
is  title. — Martin  v.  Henning,  10  Exch.  478,  Storey  £q.  Jur., 
section  14917.  [Burns,  J. — That  is  ail  alter«l  now  by  the 
Law  of  Evidence  Act,  which  allows  a  party  to  be  examined 
orally  as  to  all  matters  touching  his  own  case.]    The  mode 


under  the  Common  Law  Procedure  Act,  by  which  defendant 
was  compelled  to  disclose  the  nature  of  his  title,  was  by 
a  statement  filed  along  with  plea,  pleaded  under  the  224th 
section. 

Vankoughnet. —  Plea  was  filed  in  this  case  before  the 
Act  came  into  force.  Finlason's  note  to  sec.  51  of  the  English 
C.  L.  P.  Act,  states  that  the  plaintiff  is  entitled  under  it  to 
the  discovery  of  the  nature  of  defendant's  title,  but  not  of  the 
evidence  by  which  he  intends  to  supjwrt  his  title. 

Burns,  J.,  granted  leave  as  required  to  file  the  following 


interrogatories : — 


First — In  what  character  or  on  what  ri^hl  do  you  claim  to 
be  entitled  to  the  possession  of  ttie  premises  for  which  this 
action  is  brought  ? 

Second — Do  you  claim  to  be  entitled  to  the  same  under  the 
will  of  the  late  John  Ilorsmau  of  Nissouri  7 

Third — Have  you  any  right  or  interest  in  the  said  premises 
except  as  aforesaid, — and  if  so,  what  is  the  nature  of  such 
right  or  interest? 


DUOGAN  V.  BrTGHT. 


upon  a  summons  for  rrfennee  under  tho  I43rd  section  un  order  granted  under  84/^. 

[Sept.  27, 1856.] 

In  this  case  Paterson  had  obtained  a  summons  for  a  refer- 
ence to  the  Master  of  the  Queen's  Bench  under  the  143rd 
section.  The  nctioir  was  for  a  bill  of  costs  in  Ch:incery,  and 
judgment  had  been  allowed  to  go  by  default. 

McMichael,  for  the  defendant,  would  prefer  a  reference  to 
an  arbitrator  under  section  84,  who  understood  the  subject  of 
costs  in  Chancery  better  than  might  be  expected  of  the  Master 
of  the  Queen's  Bench. 

Burns,  J.,  granted  an  order  under  the  84th  section. 


Moore  v.  Cotton. 


Affidavit  unnecessary  on  an  application  for  a  summons  to  pftad  double, 

[Sept.  96,  1856.] 

In  this  case  /.  B.  iZeul  obtained  a  summons  to  plead  double 
without  filing  any  affidavit. 


Gill  v.  M'Auley. 

Absent  defendant—Practiee. 


[Sept  87,  1856.] 

The  writ  having  been  issued  before  the  Common  Law  Pro- 
cedure Act  came  into  force,  and  served  on  the  defendant,  a 
resident  in  Ogdensburgh,  U.  S.,  service  was  allowed  under 
the  Absent  Defendant's  Appearance  Act,  14  and  15  Vic.  cap. 
10.  Plaintiff  now  moved  tor  an  order  to  proceed  as  the  Judge 
might  think  fit,  under  the  35th  and  36th  sees,  of  C.  L.  P.  Act. 

Burns,  J.,  granted  an  order  to  proceed  by  sticking  up  the 
proceedings  in  the  Crown  Office,  and  serving  the  defendant 
through  the  post. 


McCallum  v.  McCallum. 


The  2Slst  sertim  is  opplicahU  to  judgments  enured  after  the  CL.  P.  Act  came  into 
force,  even  where  proceedings  commenced  and  verdict  had  under  the  old  practice. 

[Sept.  39, 1856.] 

This  was  a  motion  upon  a  summons  to  set  aside  a  judgment 
in  ejectment,  entered  in  the  name  of  a  dead  defendant. 

Bums  showed  cause.-* Although  the  previous  proceedings 
had  been  taken  under  the  old  practice,  judgment  had  been 
entered  since  the  Common  Law  Procedure  Act  came  into 
force.  The  death  of  the  defendant  in  the  present  case  had 
taken  place  after  verdict,  and  by  the  251st  faction  in  such 
case,  the  plaintiff  was  entitled  to  judgment,  without  suggestion 
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or  revision,  as  if  no  such  death  had  taken  place ;  and  he 
could  proceed  for  the  recovery  of  costs  against  the  legal  rep- 
resentatives of  the  deceased. 

Patersony  contra — Defendant  died  before  the  Common  Law 
Prcedure  Act,  and  therefore  judgment  should  have  been  en- 
tered a?cording  to  the  old  practice,  either  by  suggestion  of  the 
death  or  by  rule  to  enter  judgment  nunc  pro  tunc. 

Bl'rns,  J. — The  summons  must  be  discharged.  Judgment 
was  entered  after  the  Common  Law  Procedure  Act  came  into 
force,  and  therefore  the  plaintiff  was  right  in  proceeding 
according  to  the  2olst  section. 


Morris  v.  Smythc. 

Prof  (/«— 22ft(A  9ection, 


rSept.  »,  SO,  1366.] 

An  application  was  made  under  the  22Sth  section  to  sub- 
stitute the  name  of  Baron  de  Rottenberg  for  that  of  the  defen- 
dant. The  premises  sought  to  be  recovered  in  ejectment 
were  held  in  the  name  of  the  applicant,  as  official  depositary 
of  arms.     Summons  granted. 

A,  Cameron  now  showed  cau.«e. — De  Rottenberg  held 
merely  as  the  tenant  of  Smythe,  and  the  art  was  not  meant 
to  apply  in  such  cased.  Even  supposing  De  Rottenberg  to 
give  up  possession,  iSmythe  could  still  hold  on  his  own  right. 

Contra, — An  affidavit  was  read  which  stated  that  Smythe 
was  merely  the  agent  of  Baron  de  Rottenberg. 

Burns,  J.,  granted  the  following  order : — 

(/n  the  Common  Pleas.) 

The  Hon.  James  Morris,  pllff,  \  "P°?  ^eajHng  the  Sum- 
T£RKNUE  Smvthe,  deft.  \  "nop* '«•?«»  >"  th.s  cause, 

'  )  and  hearmg  the  parties,  I 

do  order  that  George  Frederick  de  Rottenberg  be  substituted 
for  Terence  Smythe  as  defendant  in  this  cause,  and  that  he 
be  allowed  three  days  from  this  date  to  enter  an  appearance 
and  plead,  and  that  all  further  proceedings  in  the  meantime 
be  stayed  against  Smythe. 


Torrance  v.  Gross. 


fHmmm$  for  wrarUyfor  costa  must  fiihn  state  that  issue  has  not  been  joined^  or 
elM  that  the  dtftndant  did  not  berome  awnre  of  the  jiaintifi^s  residence  untii 
efter  issue  joaicd, — ApplitXLtion  cannot  be  reneund  on  atnended  tiffSdavit, 

[SepL23&  26.] 

Car  rally  for  th«  defendant,  moved  absolute  a  summons  for 
security  for  costs. 

Jackson  showed  cause.  The  affidavit  on  which  the  sum- 
mons had  been  obtained  did  not  state  that  issue  had  not  been 
joined,  as  was  required  in  ordinary  cases — (R.  23.) 

Burns,  J. — A  summons  was  obtained  by  the  defendant  for 
security  for  costs,  on  the  24th  of  September.  The  affidavit 
upon  which  the  summons  was  obtained,  states  that  an  appear- 
ance has  been  entered  for  the  defendant,  but  does  not  sUite  in 
what  state  tlie  suit  now  is.  It  is  objected,  that  the  affidavit 
should  showthe  state  of  the  case  at  the  time  of  the  application 
bein;;  made.  On  the  part  of  the  defendant,  the  case  of  Jones 
V.  Jones y  10  L.  J.  Ex.  77,  is  relied  upon  to  show  that  if  the 
defendant  is  not  entitled  to  security  for  costs,  it  should  be  shown 
by  the  plaintiff  in  answer  to  the  application.  It  is  said  in 
CMlty^s  Archibald  that  the  case  ox  Jones  v.  Jones  is  very 
doubtful  authority,  and  I  agree  with  the  observation.  I  finJ 
a  case  in  C.  &  J.  207,  in  which  Bayley,  B.,  says  that  the  defen- 
dant makes  the  application  at  his  peril,  and  it  rests  with  the 
plaintiff  to  show  that  the  application  is  too  late.  In  iSuzalatti 
u.  Potcell,  1  Marsh.  376,  the  Court  of  Common  Pleas  held  that 
it  was  necessary  to  state  in  what  state  the  proceedings  were 
on  making  the  motion.  It  is  reqdired  by  rule  to  make  his 
application  promptly  and  before  issue  joined,  and  if  he  make 
the  application  after  issue  joined  then  he  must  show  that  he 
was  net  aware  of  the  place  of  the  plaintifi's  evidence  earlier. 
Now,  if  the  defendant  need  not  snow  in  what  stage  the  pro- 


ceedings are,  it  follows  that  the  Coun,  in  the  first  instance, 
cannot  know  the  ground  upon  which  the  defendant  applies, 
and  if  a  defendant  should  make  the  application  upon  an  affi- 
davit, merely  stating  the  place  of  evidence  of  the  plaintifi  to  be 
abroad,  and  if  the  plaintiff  met  that  affidavit  by  showing  that 
issue  was  joined  in  this  cause,  the  defendant  would  be  asking  to 
meet  that  again  by  showing  that  he  did  not  become  aware  of  the 
plamtifi^s  place  of  residence  till  af^er  he  had  pleaded.  The  object 
of  the  rule  in  compelling  the  defendant  to  apply  promptly  is  that 
expenses  need  not  be  incurred,  and  if  he  nimself  takes  atepa, 
after  becoming  aware  of  the  place  of  plaintifl's  residence,  he 
then  waives  his  right  to  ask  for  security.  I  take  it,  the  reason 
for  asking  the  information  as  to  the  state  of  the  proceedings 
from  the  defendant,  is  that  the  court  may  know  if  he  does  come 
promptly,  either  accoiding  to  his  right  or  when  he  first  became 
aware  of  plaintiff's  residence.  When  granting  the  rule  nisif 
or  summons,  there  should  be  a  prima  facie  right  to  it  shown 
by  the  party  applying,  and  that  it  should  api)ear  whether  he  !• 
applying  accoroing  to  his  right  to  do  so  before  issue  joined,  or 
whether  it  be  upon  the  ground  that  he  first  became  aware  of 
the  plaintiff's  residence.  I  shall  therefore  discharge  the  sum- 
mons as  having  been  granted  upon  insufficient  grounds,  costa 
to  be  costs  in  the  cause. 

Jackson  stated  that  the  case  of  Huntley  v.  Butwety  6  D.  633, 
supported  his  lordship's  view  oS  the  case ;  also,  2  Archibald's 
Practice,  1332,  9th  edition. 

Carroll  subsequently  asked  a  enimmons  on  an  amended 
affidavit,  but  Burns  /.,  refused  it  on  the  authority  of  Joynes 
V.  CoUinson,  13  M.  &  W.  658. 


MoBERLT  y.  Baines. 


Defendant  JUes  without  serving  a  defence^  and  at  the  same  time  thtains  a  ftiffw- 
mons  to  amend  declaration,  tehich  toas  made  absolute.  On  the  amendment  being 
made,  plaintiff  signs  interloewtarf  judgment,  for  unnt  of  plea  served,  but  qfter- 
wards  serves  notire  of  trial, — Jnterloeutorff  judgment  set  aside  oi»  applieation  tif 
defendant,  but  icithout  eosts^  as  defendant  ihovM  have  treated  it  as  waived  t^ion 
notice  of  trial  served, 

[Sept.  37, 18S6.] 

Crooks  showed  cause  against  a  summons  which  had  been 
obtained  to  set  aside  an  interlocutory  judgment,  on  the  ground 
that  it  had  been  signed  after  plea  fifed.  The  plea,  alQiou^h 
filed,  was  not  served, — and  as  the  plaintiff  had  no  notice  of  it, 
the  interlocutory  judgment  was  perfectly  regular. 

For  the  defendant :  In  this  case  the  declaration  had  been 
amended  by  order  of  Richards y  J.y  in  Chambers,  on  the  appli- 
cation of  the  defendant.  Section  139  provided  that  in  sucn  a 
case  the  defendant  should  have  two  days  more  to  plead.  Inter- 
locutory judgment,  however,  was  signed  immediately,  and  that 
was  one  ground  why  it  was  irregular.  A  plea  had  been  filed 
before  the  amendment,  but  pending  the  application,  it  was 
thought  not  necessary  to  serve  it  on  the  plaintiff.  The  139th 
section  provided  that  if  no  new  plea  was  pleaded  within  two 
days,  the  plea  filed  should  stand  and  be  considered  as  pleaded 
in  answer  to  the  amended  declaration.  The  plaintiff^  should 
not  in  any  case  have  signed  judgment,  but  if  no  new  plea  was 
pleaded,  should  have  joined  issue  on  the  plea  before  filed. 
Another  reason  why  interlocutory  judgment  should  be  set  aside 
was,  that  notice  of  trial  had  been  given  after  it  was  signed. 

Burns,  J. — The  notice  of  trial  was  a  waiver  of  interlocutory 
judgment,  therefore  the  defendant  should  haye  gone  to  trial 
without  taking  any  notice  of  it.  On  the  other  grounds,  how- 
ever, I  will  set  aside  the  interlocutory  judgment,  but  without 
costs. 


DARLiNe  y.  Maitland. 

practice — 19  astd  90  Vie.y  cap.  91. 


[Sept  aO,  1806.1 


Paterson  obtained  an  order  ex  parte  to  commence  a  suit 
in  the  Superior  Court  in  the  United  Counties  of  York* and  Peelf 
marked  '*  Inferior  Jurisdiction,"  on  the  ground  that  a  mate- 
nal  witness  resided  in  Lower  Canada^  and  that  it  was  neces- 
sary to  obtain  bis  testimony. 
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Is  RE  Glasse  V.  Glassz. 

Na  t{jffidafnl  ntetstary  to  obiain  a  lummoiis  to  chance  an  attorney, 

[Sept.  25, 1866.] 

In  this  case  J,  Dempsey  obtained  from  Burns  J,  a  summons 
to  chan<|re  the  attorney  of  the  plaintiif  from  J.  Bolton  to  R.  Demp- 
sey, without  an  affidavit.     Kule  4.     Finlason  520,  note. 


Kane  v.  Kane. 

D^enoe  in  ejectment  informal  under  2SUthMetum — Summons  ^mntedto  set  it  euid* 
and  enter  judgment — Defendant  aliowed  to  amend  on  payment  of  costs. 

[Sept.  30  &  Oct.  8.] 

This  was  an  application  to  be  allowed  to  enter  final  judgment 
in  ejectment,  on  tne  ground  that  the  appearance  was  informal 
in  not  having  filed  alon^  with  it  the  necessary  notice  required 
by  the  234th  section.  Service  of  the  writ  had  been  on  dfefen- 
dant's  wife,  and  the  application  was  made  under  R.  92. 

Burns,  J.,  granted  a  summons  to  set  aside  the  defence  and 
enter  judgment. 

No  cause  could  be  shown  to  the  summons,  but  the  defendant 
was  allowed  by  Bums,  J.,  on  payment  of  costs,  to  amend  his 
defence. 


Brown  t.  Benniger. 


upon  a  summons  to  show  cause,  an  ord^r  granted  far  the  oral  examination  of  ef«. 
fendant  under  the  193ni  section,  cohere  this  plaint^  had  other  means  of  satisfying 
his  daim  besidtt  attachment  ofdtbts, 

[Sept.  30,  Oct.  1.] 

An  application  having  been  made  to  Richards^  J.,  for  an 
order  orally  to  examine  the  defendant  under  the  193rd  section, 
a  summons  only  was  granted. 

Jackson  now  showed  cause. — The  summons  ought  to  be 
discharged,  as  the  plaintiff  was  only  prompted  by  vexatious 
motives  in  applying  for  it,  and  could,  if  he  wished,  satisfy  his 
claim  without  having  recourse  to  any  oral  examination, 
which  only  intended  to  be  resorted  to  by  the  Act  where  other 
attempts  to  recover  satisfaction  failed  In  this  case  also  the 
defendant  had  been  arrested,  and  the  arrest  operated  as  a  sat- 
isfaction of  the  debt.  Then  the  plaintiff  could  have  proceeded 
against  the  lands  of  the  defendant.  The  defendant  had  filed 
an  affidavit  stating  that  lands  were  conveyed  to  him,  and  that 
he  was  ready  to  convey  them  to  the  plaintiff. 

A.  C rooks y  contra, — The  arrest  was  no  satisfaction  of  the 
debt,  (see  Act  of  47)  and  as  long  as  the  judgment  was  not 
satisfied  the  plaintiff  was  at  liberty  to  proceed  under  the  193rd 
section.  Defendant  in  his  affidavit  plainly  admits  that  certain 
debts  are  coming  due.  [Jocfewn— Mr.  Justice  Hagarty  deci- 
ded that  debts  not  due,  but  about  to  become  due,  could  not  be 
attached.]  Mr.  Justice  Hagartv's  decision  applied  only  to 
habilities;  and  the  words  of  the  194th  section  « owing  or 
accruing  ''nshows  that  debts  in  futuro  as  well  as  in  prcpsenti 
are  liable  to  attachment.  All  tne  remedies  provided  by  the 
Common  Law  Procedure  Act  are  concurrent  if  necessary,  and 
are  intended  to  facilitate  the  speedy  recovery  of  debts. 

Burns,  J. — In  this  case  the  summons  must  be  made  abso- 
lute. The  order,  however,  is  only  as  to  the  defendant's  exami- 
nation, and  does  not  decide  anythmg  in  reference  to  what 
debts  are  or  are  not  attachable. 


Green  v.  Horton. 


fho  Vmm  must  bt  htid  in  the  firtt  instance  m  the  roimfy  where  the  torts  of  Sum- 
mons  is  sued  out^  when  it  is  aued  out  <^  a  deputy  qffiee. 

[Ckt.  1, 1866.] 

Jackson  obtained  a  summons  to  set  aside  the  declaration 
on  the  ground  that  the  writ  of  summons  was  issued  from  the 
office  of  the  Deputy  Clerk  of  the  Count j  of  £lgin,  and  the 
Venue  was  laid  m  Middlesex.  The  action  was  on  a  promis- 
■ory  note. 

CarraUf  for  the  plaintiff^  had  no  cause  to  show. 


Burns,  J.,  in  setting  aside  the  declaration,  observed  that  he 
was  not  aware  of  anything  in  the  Common  Law  Procedure 
Act  to  change  the  practice  m  this  respect.  In  the  first  instance 
the  venue,  according  to  the  old  practice,  should  be  laid  wher- 
ever the  writ  was  sued  out,  when  it  is  sued  out  of  a  deputy 
office ;  and  as  no  cause  is  shown,  I  suppose  it  is  conceded 
that  such  is  the  practice  still. 

HousEN  V.  Stickles. 

PracfMe— 36<A  Section. 

[Oct.  1, 1S5S.] 

For  the  defendants  a  summons  was  obtained,  calling  oil 
plaintiff's  attorney  to  declare  the  residence  and  occupation  of 
the  plaintiff,  and  to  file  in  the  proper  office  his  warrant  or 
authority  to  prosecute  the  action. 

The  attorney,  in  showing  cause,  filed  an  affidavit  stating 
that  the  plaintiff  was  dead,  but  that  he  was  unaware  of  it  until 
after  action  commenced ;  also,  that  since  action  commenced 
one  Ira  Shibley  had  called  on  him  and  stated  that  he  was 
authorised  to  pay  the  debt— that  he  did  pay  part  of  it,  and 
promised  the  rest. 

Under  these  circumstances  Bdrns  J.  discharged  summona 
without  costs. 


Allan  v.  Skead. 


Order  for  reference  under  I43rd  section-^Praetiee^ 

[Oct.  3, 1868.] 

This  was  an  action  on  a  promissory  note,  in  which  the  wrk 
of  summons  had  been  issued  under  the  old  practice.  There 
was  no  appearance,  and  interlocutory  judgment  had  been 
signed.  The  proceedings  had  been  carried  on  in  a  Deputy 
Clerk's  office.         "* 

Burns,  J.,  granted  a  summons  to  refer  the  matter  to  the 
County  Court  Judge,  in  order  to  ascertain  the  amount  of  dam- 
ages under  the  143rd  section. 

NiMMo  V.  Welland. 

Affidavit  in  support  of  a  summons  under  193ni  section  nosd  not  neue  thai  defssi* 

dant  has  ddfts  due  to  him, 

[Oct.  3,1806.] 

A  summons  for  the  examination  of  the  defendant  having 
been  granted  imder  193rd  section, 

J.  Dempsey  showed  cause.  The  affidavits  on  which  the 
application  was  grounded  was  insufficient,  as  they  did  not  state 
that  there  were  any  debts  due  to  the  defendant. 

Burns,  J. — That  is  exactly  what  the  defendant  wishes  to 
discover  by  the  examination.  The  sunmions  must  be  made 
absolute. 


GiFFORD  V.  Johns. 


An  order  of  nferenee  qfabSlof  costs  between  attorney  and  ditnt  granted  on  the  est 

parte  applieation  of  difendnnt, 

[Oct.  4, 1856.]. 

This  was  an  application  on  the  part  of  defendant  to  grant  a 
reference  to  the  master  of  a  bill  of  costs  between  attorney  and 
client.  Defendant's  affidavit  stated  that  the  case  had  been 
tried  at  last  Cobourg  assizes,  when  the  plaintifi  had  been  non- 
suited. 

Burns,  J.,  granted  an  order. 


Street  v.  Proudfoot. 


InierrogaSaries  wiU  not  be  altowed  to  be  put  for  the  discovery  of  matters  on  iohieh 
to  found  a  jvlco,  but  must  be  in  support  of  pleas  already  pieatUd. 

[Oct.  3  ft  4.] 

£f.  M.  Jarvis,  for  the  defendant,  obtained  a  summons  to  ad- 
minister interrogatories  to  the  plaintiff  under  the  176th  section. 

Paterson  showed  cause.    The  action  was  one  of  dower. 
The  inteiTogatories  were  all  framed  with  a  view  of  discovering 
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if  the  plaintiff  had  released  her  dower,  and  assigned  the  right 
of  action  ;  but  neither  of  those  facts  were  put  ^n  is.^ue  by  the 
pleas  which  had  been  filed,  and  tljerefore  the  discovery  souirhl 
Dy  the  interroj^atories  could  not  affect  the  case  as  it  stood  on 
the  record.  On  these  grounds  such  interrogatories  ought  not 
to  be  allowed. 

JarviSf  in  reply.  Our  object  is  to  get  evidence  on  which  to 
found  a  plea.  The  equity  on  bill  can  be  tiled  tor  discovery, 
and  then  a  bill  filed  unon  that  discovery,  and  by  analogy  the 
the  interrogatories  ougnt  to  be  allowed  in  this  instance. 

Burns,  J. — The  summons  in  the  case  must  be  di^'harged. 
The  interrogatories  must  be  such  as  will  affect  the  pleas  already 
on  the  file.  The  questions  are  not  such  as  would  be  alloweil 
to  be  put  at  Am  Prius,  were  issue  joined  with  the  pleas 
already  on  the  file.  The  proper  course,  after  having  already 
pleaded,  would  be  to  get  leave  to  file  an  additional  pl(»a  fir&t, 
and  then  to  ask  to  be  allowed  to  put  interrogatories  for  the  dis- 
covery of  matter  affecting  it.  In  equity  a  proceeding  analoijous 
to  this  would  be  called  a  **  fishing  bill,"  and  wouhl  be  disal- 
lowed. Some  statement  mu«t  always  be  made  on  which  to 
ground  a  bill  of  discovery.  No  doubt  before  pleas  were  pleaded 
mterrogatories  might  be  put  with  a  view  to  framing  a  ile fence, 
without  any  leave,  but  >^-hen  issue  has  been  joined  the  inter- 
rogatories must  point  to  proving  something  afiecting  the  is^ue, 
and  if  the  object  be  for  the  purpose  of  framing  an  additional 
defence  to  that  already  made,  such  a  case  should  be  made  to 
appear,  and  that  should  be  the  nature  of  the  application.  On 
the  present  motion  the  summons  must  be  discnarged,  but  not 
with  costs,  as  this  is  the  first  case  of  the  kind  under  the  Act. 


Cotton  v.  McKenzie. 


Proceedings  having  been  carried  on  in  a  Deputy  Clerk's  OJfiee,  an  order  of  reference 
on  the  applieution  of  one  party  can  only  be  to  the  County  Court  Jud^^  of  the 
County  in  which  such  Deputy  Clerk's  Office  is. 

[Oct.  6,  1S56.] 

This  was  a  case  which  was  altogether  a  matter  of  account ; 
and  a  summons  to  refer  under  the  84th  section  had  been  ob- 
tained by  J.  Heid  for  the  defendant.  The  order  of  reference 
asked  was  to  an  arbitrator,  or  to  the  Judge  of  the  County  Court 
at  Lambton,  where  the  defendant  and  his  witnesses  resided — 
the  venue  was  laid  at  Leeds. 

Burns,  J.,  (on  the  summons  being  moved  absolute)  held  that 
without  the  consent  of  both  parties  he  could  not,  taking  the  84th 
and  143rd  sections  together,  refer  the  case  to  any  other  person 
than  the  Judge  of  the  County  Court  of  the  place  wliere  the 
venue  had  been  laid — the  proceedings  having  been  carried  on 
in  the  Deputy  Clerk's  office  of  that  County. 

Hanley  v.  H  elders  hot. 

In  this  case,  which  was  an  action  of  ejectment,  service  of 
the  writ  had  been  effected  on  defendant's  wife.  No  appear- 
ance was  entered,  and,  under  the  34th  section,  an  application 
was  made  to  enable  the  plaintiff  to  proceed  as  it  personal  ser- 
vice had  been  effected,  and  to  sign  judgment  by  default. 

Burns,  J.,  held  that  34th  section  did  not  apply  to  actions  of 
ejectment.  The  223rd  section  enacted  that  service  in  eject- 
ment should  be  as  heretofore.  Service  on  the  defendant's  wife 
was  accordingly  good,  and  the  plaintiff  could  proceed  to  judg- 
ment at  once,  without  any  order  of  the  Judge. 


COUNTY     COURTSj    U.  C. 

(In  the  County  Coart  of  the  County  of  9imcoe— J.  R  Gowxx,  Jodge.) 

Coulter  v.  Willoughbt. 

[September  ttf,  1866.] 

The  Clerk  of  this  Court  has  been  ursed  to  tax  the  costs  in 
this  case  according  to  the  tariff  settled  by  the  Judges  of  the 
Superior  Courts  under  the  Common  Law  Procedure  Act,  but  he 


has  declined  doing  so  without  the  order  of  the  Judge,  and  an 
opinion  is  asked  by  wliich  the  othcer  may  be  guided  in  the 
taxation  of  co.'^ts. 

It  is  urged  that  the  tariff  under  8th  Vic.  cap.  13  is  super- 
soiletl  by  the  18th  section  of  the  County  Courts  Procedure  Act — 
the  Judi:es  of  the  Superior  C  ourts  having,  by  order  of  Court 
made  in  pursnaiice  of  the  C.  L.  P.  Act,  established  a  tariff  of 
files ;  aud  that  this  tarilf  is  the  only  one  in  existence  in  the 
County  Courts,  and  must  now  gov(»rn  the  taxation  of  costs  in 
causes  therein— that  the  Judi^cs  have  no  power  to  make 
apecial  order  respecting  County  Court  costs,  and  that  the  order 
conle!ni)lated  by  tlie  I8ih  section  of  the  County  Court  Procedure 
Act,  beniij  a  general  one  applicable  to  the  Supt^rior  Courts, 
and  IxMiiir  the  ow/y  one  the  Judges  could  make  under  the  C.  L. 
P.  Act,  must  of  necessity  apply  to  County  Courts — ttie  Judges, 
in  terms  of  the  Statute,  havnig  **  otherwise  ordered." 

Tht»  8th  Vic,  cap.  13,  sec.  75,  makes  provision  for  cosU  in 
the  County  Courts,  and  the  Schedule  to  that  Act  shews  the  fees 
that  may  be  demanded  and  received.  The  section  referred  to 
has  not  been  r(»|)ealed,  and  untii  the  pa.sshi«^  of  the  late  Rules 
the  provisions  of  the  8th  Vic.  were  universally  received  as  the 
basis  and  guide  in  allowance  and  taxation  of  costs. 

Have  the  Superior  Courts  power  under  the  Co.  C.  Procedure 
Act  to  establish  a  tariff  of  fees  in  the  County  Courts  ?  Have 
they  in  the  new  Rules  made  order  respecting  them? — in 
other  words,  are  the  tables  of  fees  established  by  Rule  170 
applicable  to  the  County  Courts  under  the  18th  sec.  of  the  Co. 
C.  P.  Act  ?  So  far  as  it  bears  upon  the  point  to  be  considered, 
the  18th  sec.  may  be  read  thus :  •*  Until  otherwise  ordered  by 
"  Rule  of  Court  made  in  pursuance  of  the  C.  L.  P.  Act,"  the 
costs  of  all  proceedings  under  the  Co.  C.  P.  Act  "  shall  be  and 
*<  remain  as  nearly  as  the  nature  thereof  will  allow  the  same  as 
<<  heretofore,  but  in  no  case  greater  than  those  already  estab- 
"  lished,"  &c. 

In  the  language  used  there  is  a  want  of  pointed  expression, 
which  would  almost  lead  one  to  surmise  the  inadvertent  omis- 
sion of  two  or  three  wonls  necessary  to  confer  in  direct  terms  the 
power  of  ordering.  But  from  an  examination  of  the  context,  it  is 
plain  to  my  mind  that  the  authority  exists,  although  this  is  not 
expressed  with  precision.  The  words  ♦*until  otherwise  ordered," 
imply  the  power  of  onlering  otherwise ;  »<  until  otherwise  or- 
"  dered  by  Rule  of  Court  made  in  pursuance  of  the  C.  L.  P. 
"  Act,"  plainly  implies  not  only  that  tfie  power  of  ordering 
other\vise  is  vested  somewhere,  but  also  that  the  power  must 
be  exercised  acconling  to  the  terms  of  that  Act:  to  suppose 
a  want  of  power  to  make  alterations  in  the  present  tariff  is 
to  render  these  words  meaningless  and  absurd.  The  terms 
<<  until  otherwise  ordered"  abound  in  the  Statute  Book,  and 
in  every  case  carry  with  them  the  idea  of  authority  to 
order  otiierwise.  A  person  is  said  to  hold  office  "  during  Her 
Majesty's  pleasure" ;  this  means.  <<  until  Her  Majesty  be 
pleased  to  remove  him,"  and  certainly  this  latter  phrase  im- 
plies the  power  of  removal. 

"  Rule  of  Court  made  in  pursuance  of  the  C.  L.  P.  Act" :  by 
the  313th  sec.  of  that  Act,  a  Body  is  constituted  with  power 
to  make  Rules  giving  eflect  to  the  Act,  &c.,  and  by  the  lan- 
^age  quoted,  that  l^y  is  regarded  as  invested  with  authority 
in  respect  to  Costs  in  the  County  Courts ; — Rules  of  Court  made 
in  pursuance  of  the  C.L.P.  Act  must  emanate  from  that  Body. 

There  was  good  reason  too  for  conferring  such  an  authority. 
The  Co.  C.  P.  Act  so  completely  altered  the  piocedure  that  a 
new  table  of  costs,  to  suit  tne  altered  practice,  became  a  matter 
of  justice  and  necessity.  The  Legislature  appears  to  have  con- 
templated that  an  alteration  would  be  made  at  a  fitting  period 
by  tne  Body  referred  to,  providing  in  the  meantime  for  ser- 
vices not  specified  in  the  Schedule  to  8th  Vic,  by  referring  to 
that  tariff  as  affording  principles  to  direct  in  cases  not  specially 
considered. 

This  provision  we  may  prestune,  was  intended  to  serve  oolv  a 
temporary  purpose,  for  in  the  application  of  general  principiea 
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by  independent  Tribunals,  there  wonld  inevitably  arise  a  con- 
flict ot  decision,  and  uniformity  could  only  be  secured  by  an 
order  obligatory  on  all  the  County  Courts. 

It  appears  to  me  that  the  Judjres  of  tlio  Superior  Courts  have 
authority  to  fix  the  Coj«ts  to  be  allowed  in  County  Courts  ;  that 
is,  in  matters  not  providetl  for  in  8  Vic,  to  determine  what  fees 
may  be  taken  on  proceedings  under  the  Co.  C.  P.  Act ;  and 
with  xeffard  to  the  items  which  are  set  forth  in  the  8  Vic.  to 
reduce  the  fees  if  so  minded  ;  but  that  the  fees  so  allowed  must 
not  be  greater  in  proportion  to  the  nature  of  the  service  than 
those  already  established — in  a  word,  they  can  allow  County 
Court  costs  to  stand  as  left  by  the  Co.  C,  P.  Act  (section  18)  or 
may  make  other  order  respecting  them  by  Kule  specially 
enacted  for  the  County  Couits. 

Have  the  Judges  made  any  such  Rule  ?  They  speak  for 
them<«elves  and  leave  no  room  for  question  ;  the  Preamble  to 
the  Rules  is  sufficiently  distinct,  and  the  170th  Rule  speaks  of 
«  Tables  of  Costs  in  Civil  Actions  in  the  Courts  of  Queen's 
Bench  and  Common  Pleas."  Even  had  the  language  been 
less  pointed,  it  is  obvious  that  the  Judges  could  not  have  in- 
tended the  tables  to  apply  to  County  Courts,  lor  so  to  apply  them 
would  be  to  disregard  the  restrictions  imposed  by  the  Act  that 
the  costs  "  should  in  no  case  bo  greater  than  those  already 
established,"  and  would  make  costs  in  Interior  Tribunals  equal 
to  the  costs  in  the  Superior  Courts  a  violatiou  of  several  statutory 
provisions,  and  indeed  of  the  C.  L.  P.  Act  itself. 

But  it  is  absurdly  enough  urged  th.it  the  passinjj  of  a  Rule 
under  the  C.  L.  P.  Act  making  new  provisions  for  me  Superior 
Courts,  leaves  the  County  Couits  without  a  tari/T,  and  this  is 
said  in  the  face  of  the  unrepealed  provision  of  the  8  Vic. 

The  recent  rules  apply  certainly  as  a  whole  to  the  County 
Courts  in  matters  within  their  jurisdiction  for  the  2nd  section  of 
the  Co.  C.  P.  Act  enacts  that  the  provisions  of  such  Rules  as 
relate  to  the  sections  of  the  C.  L.  P.  Act,  which  are  applied  to 
County  Courts,  shall  apply  also  to  County  Courts,  and  actions 
and  proceedings  therein.  The  3rd  sec.  makes  County  Court 
Clerks  subject  to  the  Rules  in  like  manner  as  Deputy  Clerks  of 
the  Crown,  and  the  19th  sec.  enacts,  that  the  practice  in  the 
Inferior  Courts,  in  matters  not  expressly  provided  for,  shall 
conform  to  the  practice  of  the  Superior  Courts.  But  the  313 
sec.  of  the  C.  L.  P.  Act  has  not  been  applied  to  County  Courts, 
and  the  establishment  of  a  Tarifl  of  Costs,  cannot  be  regarded 
as  a  regulation  of  ^^practice^^  in  the  sense  used  in  the  19th 
section. 

No  Rule  of  the  Superior  Courts  as  to  fees,  which  applies  to 
County  Courts,  beinjr  in  existence,  and  no  Rule  fixing  the  costs 
in  "  Inferior  Jurisdiction"  cases  having  been  made  under  the 
general  authority  to  make  Rules,  the  schedule  to  the  Slh  Vic, 
together  with  the  18th  section  of  the  Co.  C.  Piticedure  Act  must 
guide  in  taxation. 

I  think  the  Clerk  should  govern  himself  in  taxation  by  the 
followinji  consideration.  The  items  in  a  bill  rans:*^  under  two 
heads:  First — For  services  which  are  specified  in  sclieduleto 
8  Vic,  with  fees  attached  :  under  this  head  the  Cl.'rk  wdl  find 
no  dithculty ;  he  will  allow  the  fees  specially  provided,  and 
those  only.  Second — For  Pnxreedings,  iir.,  under  Co.  C.  P. 
Act  :-Services  arising  out  of  the  altered  Procedure,  not  contem- 
plated of  course  in  litiming  the  TaritTto  8  Vic,  and  for  which 
no  ieef^  are  expressly  provided, — with  respect  to/;harges  for 
these,  the  18th  ^cc  says,  such  costs  "  stall  be  and  remain  as 
nearly  as  the  case  will  allow  the  same  as  heretofore,  hut  in  no 
case  greater  than  those  already  established.  The  etiect  of  this 
may  be  thus  stated :  The  jcosts  for  services  not  enu7Ti"rated  in 
the  Tariff  of  8  Vic.  shall  Jiot  bp  greater  tlian  is  allowed  in 
that  Tariff  for  senices  the  VMSi  nenrly  analogous  to  those  for 
which  it  is  desired  to  tax  fees;  Cases  not  specially  providt'il 
for  must  be  regulated  by  general  principles; — Services  not 
mentioned  in  the  Tarili  must  be  taxeil  according  to  the 
general  principles  of  allowance  e5tabli>hed  by  tlie  Tariif ; — 
Services  of  ditferent  kinds  are  in  that  Tariff  allowed  for  dif- 
feioatly :  it  would  bo  absurd  to  tax  services  of  one  kind  acoofd- 


ing  to  the  principles  laid  down  for  the  pa}Tnent  of  services  of 
another  kind  ;-unenumerated  services  mutt  therefore  be  allowed 
for  m  taxation  according  to  the  principles  of  remuneration 
established  in  the  Tarifl  for  such  services,  as  are  the  most  nearly 


similar  or  analogous  in  their  nature. 
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CANADIAN  CIRCUMLOCUTION. 


This  is  a  fast  country,  and  theae  are  the  days  of 
progression !  We  may  perhaps  ignore  the  existence 
of  any  member  of  the  "  Barnacle^^  family  in  Upper 
Canada,  but  can  we  deny  that  in  some  of  the  offi- 
cial regulations,  a  slight  dash  of  "  circumlocution" 
may  not  be  discovered  ? 

The  Lord  High  Chancellor  of  England  and  Chas. 
Dickens,  par  nolnle  f rat  runty  no  doubt  carefully 
pemse  the  Canada  Gazette;  it  is  published  by 
"  Royal  Authority,"  and  the  plentitude  of  interest- 
ing particulars  usually  found  in  such  documents, 
must  commend  them  to  the  consideration  of  the 
learned. 

We  assume  then  that  both  the  learned  gentlemen 
named  have  regular  files  of  tlie  Canada  Gazette. 

Therein  may  be  occasionally  found  some  things 
hard  to  be  understood :  for  instance,  the  careful 
reader  will  have  noticed  not  long  since,  that  "  His 
Excellency  the  Governor  General  had  been  pleased 
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to  appoint"  Mr.  A.  B.,  Judge  of  the  County  Court 
of  the  County  of  X.  in  the  room  of  Mr.  C.  D.  re- 
signed:  shortly  after  that,  "His  Excellency  the 
Governor  General  has  been  pleased  to  appoint"  Mr. 

C.  D.,  Judge  of  the  County  Court  of  the  County  of 
X.  in  the  room  of  Mr.  A.  B.  resigned;  and  again, 
"  His  Excellency  the  Governor  General  has  been 
pleased  to  appoint  Mr.  A.  B.,  Judge  of  the  County 
Court  of  the  County  of  X.,  in  the  room  of  C.  D. 
resigned'^'* ;  and  again,  "  His  Excellency  the  Gov- 
ernor General  has  been  pleased  to  appoint  Mr,  C. 

D.  Judge  of  the  County  Court  for  the  County  of 
X.  in  the  room  of  Mr.  A.B.  resigned*^ ;  the  self-same 
A.  B.  and  the  self-same  C.  D.,  My  Lord  and  Mr. 
Dickens  have  perhaps  supposed  that  the  rapid 
change  of  Judges  was  owing  to  the  fast  spirit  of 
Young  Canada,  or  imagined  that  our  Judges  took 
the  of&ce  on  trial  for  a  quarter,  and  were  as  chang- 
ing a  class  as  our  domestic  servants.  We  would 
beg  to  assure  these  great  men  and  others  whom  it 
may  concern,  that  such  supposings  and  imaginings 
are  erroneous — that  these  announcements  are  only 
little  blossoms  of  the  "  Circumlocution  Tree." 

Let  us  explain.  In  the  local  administration  of  Jus- 
tice in  Upper  Canada,  a  Judge  is  appointed  for  each 
County,  and  presides  in  all  the  local  Courts.  The 
circumstances  of  the  country  have  not  yet  rendered 
it  necessary  to  appoint  more  than  one  Judge  to  a 
county,  and  the  consequence  is  that  in  case  of  the 
illness  or  unavoidable  absence  of  the  sole  Judge, 
some  one  must  take  the  duties,  or  the  business  of 
the  Courts  will  be  at  a  stand.  One  would  have 
supposed  that  might  easily  be  obviated,  but  on  cir- 
cumlocution principles  it  is  not  accomplished  with 
such  facility  as  one  might  think. 

Let  us  suppose  :-a  Judge  meets  with  an  accident 
on  his  circuit,  is  thrown  from  his  horse  and  breaks 
his  leg,  or  that  the  carrying  away  of  a  bridge  lets 
him  into  the  stream  (such  things  have  happened 
in  this  rough  country)  and  he  escapes  with  "  the 
bare  life" ;  he,  the  sole  Judge,  is  incapacitated  for 
the  time  from  attending  to  his  duties,  and  the 
County  Court  sittings  are  at  hand ;  or  that  the 
Judge  obtains  two  or  three  months  necessary  leave 
of  absence — some  one  must  take  his  place.  It  is 
managed  in  this  way :  the  Judge,  if  he  be  able, 
writes  to  the  Provincial  Secretary,  staling  the  cir- 
eumMancee,  and  naming  some  Barrister  (if  he  can 


prevail  upon  one  to  act)  who  will  be  willing  to 
take  his  place  during  the  temporary  disability  or 
absence.  The  Judge  then  resigns  his  office.  His 
Excellency  the  Governor  General  is  pleased  to  ac- 
cept his  resignation,  and  to  the  office  thus  rendered 
vacant  is  again  pleased  to  appoint  the  Barrister 
who  is  willing  to  act.  Thereupon  a  commission 
is  prepared,  sealed  with  the  great  Seal  of  the  Pro- 
vince, and  duly  signed  by  His  Excellency  the  Gov- 
ernor General. 

By  and  bye  the  ex-Judge  is  able  to  resume  his 
duties,  and  wishes  to  get  his  place  baok  again. 
The  obliging  Barrister  of  course  transmits  his  res- 
ignation as  Judge,  which  His  Excellency  is  pleased 
to  accept,  and  in  due  time  the  ex-Judge  is  named 
to  his  old  office,  his  commission  is  signed  and 
sealed,  and  in  "  due  course"  transmitted  to  him, 
and  ^^  Richard  is  himself  again,"  and  so  it  goes  on. 
We  have  not  referred  to  certain  unpleasant  contin- 
gencies which  might  arise,  but  have  given  a  plain 
account  of  one  little  piece  of  circumlocution  which 
an  Act  of  Parliament  has  rendered  necessary,  which 
Legislators  and  not  officials  must  father.  ^^An 
Act  of  Parliament  can  do  anything,"  it  is  said ;  if 
it  could  confer  eternal  vigour  and  immunity  from 
accident.  Private  Bills  would  be  as  "plenty  as 
blackberries."  Unfortunately,  however,  the  sup- 
position, on  which  the  law  relating  to  County 
Judges  is  based,  is  not  altogether  correct :  these 
men  will  occasionally  be  sick,  and  like  other  people 
do  not  grow  stronger  as  they  grow  older ;  and  a 
substitute  mil  at  times  be  needed,  until  there  be 
more  than  one  acting  Judge  in  a  County.  Circum- 
locution has  hitherto  come  in  aid  in  the  way  stated. 
But  simple  minded  people  may  say,  why  not  allow 
the  Judge  to  appoint  the  said  Barrister  as  his  Dep- 
uty for  the  time  being,  or  enable  the  Governor  to 
appoint  some  qualified  person  as  a  standing  Deputy, 
whose  services  might  be  had,  if  occasion  required, 
at  a  moment's  notice  ?  Why  not,  say  we  ?  Better 
to  make  a  provision  for  doing  a  necessary  act  by 
direct  means,  than  to  compel  a  resort  to  circum- 
locution— Tile,  Barnacle  ^  Co.  "to  the  contrary 
thereof  in  anywise,  notwithstanding." 

Having,  we  trust,  given  a  satisfactory  gloss  to 
those  at  a  distance  respecting  official  appointment, 
and  shown  how  simple  minded  people  suppose  that 
the  « Ited  Tape "  knot  might  be  ualoosed  without 
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derangement  in  ^^  the  public  service,''  we  will  add 
the  hope  that  the  Legislative  Assembly  may  invoke 
the  aid  of  their  excellent  Law  Clerk  to  prepare  a 
clause  in  amendment  of  the  Law,  and  in  this  par- 
ticular he  will  not  require  to  ^  malu  a  precedent,'' 
as  he  will  find  many  in  British  Legislature  directly 
in  point 


THE  CANADA  COMPANY. 


An  Act  of  the  Imperial  Parliament,  granting 
additional  powers  and  authorities  to  the  Canada 
Company,  was  passed  in  June  last.  We  have  not 
seen  any  notice  of  it  in  the  public  Journals.  One 
of  its  provisions  declare,  ^^  that  it  shall  extend  to 
and  be  in  force  in  the  said  Provinces  of  Upper  and 
Lower  Canada,"  and  ^^  shall  be  judicially  taken 
notice  of  as  such  by  all  Judges,  &c.,  in  the  said 
Provinces/' 

We  would  remark  that  the  Union  of  the  Provinces 
of  Upper  Canada  and  Lower  Canada  seems  to  be 
a  fact  apparently  not  known  or  not  remembered  in 
the  English  Senate ;  and  it  certainly  strikes  one  as 
strange,  that  after  so  many  years  of  union,  Upper 
and  Lower  Canada  should  now  be  referred  to  as 
distinct  Provinces.  There  are  no  such  Provinces  in 
existence.  Upper  and  Lower  Canada  are  parts 
only  of  the  Province  of  Canada.  The  Act  was  intro- 
duced a  ^^  private  Act,"  and  one  would  certainly 
have  supposed  that  the  Company's  legsd  adviser 
might  be  better  informed  respecting  a  Country  in 
which  his  clients  have  such  large  interests.  We 
often  see  similar  evidence  of  the  gross  ignorance  that 
prevails  at  home  respecting  this  countiy.  How  far 
the  error  in  question  may  affect  the  law  in  its  appli- 
cation to  the  Province  of  Canada,  we  shall  not  at 
present  pause  to  consider,  but  will  at  this  time 
only  note  a  portion  of  the  contents  of  the  Act  which 
may  not  be  uninteresting  to  our  readers. 

It  appears  that  the  capital  of  the  Company  is 

limited  to  one  million  pounds  sterling,  in  shares  of 

one  hundred  pounds :   that  thirty-two  pounds  ten 

shillings  has  been  paid  up  on  each  share,  and  that 

the  paid  up  capital  now  consists  of  two  hundred 

and  eighty-nine  thousand,    seven    hundred    and 

thirty-seven  pounds  ten  shillings,  sterling,  divided 

into  eight  thousand  nine  hundred  and  fifteen  shares ; 

and  that  lands  in  Upper  Canada  to  the  extent  of 
33 


two  million  four  hundred  and  eighty-four  thousand, 
four  hundred  and  thirteen  acres,  were  purchased 
by  the  Company,  who  expended  large  sums  in 
improvement,  and  that  a  considerable  portion  of 
such  lands  have  been  sold  at  prices  considerably 
exceeding  the  monies  expended  in  purchasing  and 
improving  the  same ;  but  the  value  of  the  unsold 
portion  of  such  lands  very  far  exceeds  the  amount 
of  the  unpaid  up  capital  of  the  Company,  and  of 
all  their  liabilities,  and  that  the  Company  hold 
Mortgages  and  other  Securities  for  land  sold  or 
contracted  to  be  sold,  and  for  other  monies  owing 
to  them  and  other  securities  for  money ;  that  doubts 
had  arisen  yrhether  the  Company  could  divide  as 
profitSvthe  whole  of  the  money  arising  from  the  sale 
of  lands  in  which  the  monies  of  the  Company  were 
invested;  and  in  order  to  remove  doubts,  it  not 
being  contemplated  by  the  Company  to  purchase 
additional  lands,  the  design  of  the  Act  is  to  enable 
the  Company  to  carry  these  purposes  into  effect, 
which  they  could  not  do  without  the  authority  of 
Pariiament 

The  several  clauses,  to  speak  in  general  terms, 
make  provision  for  ascertaining  what  shall  be 
deemed  to  be  the  capital — ^for  ascertaining  what 
shall  be  deemed  profits — that  no  further  part  of  the 
capital  shaH  be  called  up-— giving  power  to  wind 
up  and  dissolve  the  Company — ^the  powers  of  the 
Company  to  continue  until  same  is  wound  up— the 
Directors  to  render  final  balance  sheet  of  liquida- 
tion, &c. 

We  will  probably  have  occasion  hereafter  to 
notice  some  of  these  provisions  more  in  detail. 


THE  RIGHTS  OF  WOMAN. 

A  respected  correspondent  is  anxious  that  we 
should  examine  this  very  difficult  question.  At 
present  we  are  not  prepared  to  enter  upon  it,  for 
we  have  not  sufficiently  considered  the  subject  to 
speak  with  any  hope  of  informing  others.  The 
natural  rights  of  man  and  woman  are,  it  must  be 
admitted,  equal;  entering  the  married  state,  the 
woman  surrenders  most  of  them ;  in  the  possession 
of  civil  rights  before,  they  merge  in  her  husband ; 
in  the  eye  of  the  law  she  may  be  said  to  cease  to 
exist. 
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Equal  before  marriage,  she^  becomes  legally  an 
inferior.  The  man  surrenders  no  legal  rights — ^the 
woman  loses  nearly  all.  The  idea  of  marriage 
being  a  mere  civil  contract  may  perhaps  lie  at  the 
root  of  certain  anomalies  in  the  law  regarding  hus- 
band and  wife.  But  the  violent  remedies  proposed 
in  the  present  day  would  be  worse  than  the  alleged 
disease :  we  are  quite  prepared  to  admit  that  some 
improvements  might  be  drawn  from  the  civil  law, 
which  would  tend  to  remove  such  evils  as  may  be 
found  in  the  principles  of  the  Common  Law.  We 
certainly  should  not  object  open  our  columns  to  a 
reasonable  extent  to  ^^  well-informed  parties,"  who 
would  be  disposed  to  reason  fairly,  without  resort- 
ing to  the  "  clap-trap*'  of  the  "  Bloomer  School." 


J.  LEACH  TALBOT,  ESQUIRE. 


We  regret  to  have  to  record  the  untimely  death 
of  this  gentleman,  whose  name  appeared  in  our 
last  number  as  Reporter  for  the  Law  Journal* 

He  was  accidentally  drowned  by  the  upsetting 
of  a  skiff  on  the  Humber  Bay,  near  Toronto,  on 
the  11th  of  October  last. 

Mr.  Talbot  was  a  member  of  the  Irish  Bar.  He 
came  to  Canada  in  June  last,  with  the  intention 
of  practising  his  professicm.  The  notices  of  his 
death  in  the  City  Journals  of  the  day  testify  to  the 
^teem  in  which  he  was  held  here  by  all  who 
k^ew  him ;  and  he  had  already  laid  the  ground 
for  believing  that  the  bar  of  his  adopted  countiy 
had  in  him  gained  one  whose  talent  and  industry 
would  in  time  have  made  him  one  of  the  brightest 
ornaments  of  his  profession. 


out  to  you  the  propriety  of  taking  your's  off;  and  you  will  oblige 
me  by  doinff  so.''  The  Quaker  gentleman,  who  had  stood  up 
on  bemg  a<kb«8aed  by  the  judee,  here  rubbed  his  handa  ner- 
vously over  the  handle  of  his  umbrella,  and  without  the  slightest 
indication  of  any  intention  to  remove  his  hat,  said  to  his  lx>rd- 
ship— <<l  dont  think  good  sense  has  anything  to  do  with  it  I 
am  a  member  of  a  i)ersua8ion  that  for  200  years  has  ejected 
to  remove  the  hat  in  any  presence,  and  I  object  thererore  to 
remove  mine.  I  was  very  roughly  handled  in  court  this  mom- 
ing  for  refusing  to  tdie  it  ofi."  His  Lordship :  <<  I  am  sony  to 
hear  that.  1  have  near  relatives  of  my  own  who  are  of  your 
persuasion,  but  I  never  knew  any  one  ofthem  object  to  remove 
nis  hat  when  reasonably  requested  to  do  so.  Tour  persisting 
to  wear  your  hat  is  a  mark  ot  disrespect,  and  if  you  choose  to 
persist  in  wearing  it,  I  must  reauest  you  to  retire  from  the 
court"  The  Quucer  sentleman  nere,  amid  a  somewhat  gen- 
eral titter,  tumed  roundand  walked  out  of  the  srand  jury  box 
and  the  court  with  his  hat  well  on  his  head,  ana  with  the  stiff- 
necked  bolt  upright  gait  of  a  man  who  has  successfully  per- 
formed a  disagreeable  but  great  moral  duty." 

We  manage  matters  rather  better  in  Upper  Can- 
ada. When  a  Quaker  appears  in  Court  with  his 
hat  on,  the  Sheriff,  or  some  othei  officer  of  the  Court 
instructed  by  him,  quietly  and  respectfully  removes 
it,  and  the  ^^friend^^  as  becomes  4iis  profession, 
offers  no  resistance.  It  will  be  evident  that  he  is 
not  a  Quaker  indeed  if  he  violently  and  actively 
opposes  himself  to  authority ;  unless,  perhaps,  he 
should  be  like  friend  ^^  Mead,"  (a  co-defendant  oi 
Penn's  in  his  celebrated  Trial.)  Mead  was  an  old 
Cromwellian  soldier.  He  was  once  set  upon  by 
robbers  in  a  lonesome  place,  but  thoroughly  dis- 
comfited them.  He  was  questioned  for  this  at  a 
monthly  meeting,  and  though  a  strict  partizan  of 
the  doctrine  of  non-resistance,  his  reply  was,  "  The 
Spirit  of  the  Lord  was  upon  me,  and  I  could  have 
beaten  seven  of  them.'* 


A  QUAKER  IN  COURT. 

A  transaction  occurred  in  Liverpool  at  the  last 
Assizes  for  South  Lancashire,  which  is  thus  record- 
ed in  the  Laxo  Times : — 

<<  Immediately  before  the  business  commenced  in  the  Crown 
Court,  Mr.  Justice  Willes  observed  a  member  of  the  Society  of 
Friends  seated  in  the  grauid  jury  box,  with  his  hat  on.  Address- 
ing him,  his  Lordship  said, — «  Sir,  I  see  you  with  your  hat  on 
in  court.  I  must  request  you  to  take  it  ofi.  I  do  not  assume 
it  to  be  done  with  any  intentional  disrespect  on  your  part,  as  I 
know  members  of  your  persuasion  have  an  objection  to  take 
off  your  hats  in  any  assembi  v.  But  wearing  the  hat  has  noth- 
ing to  do  with  religion ;  the  hat  is  a  mere  covering  for  the  head, 
which  every  one  in  court  has  taken  off  but  youiseif.  I  don't 
wear  my  hat ;  and  I  hope  that  your  own  good  sense  will  point 


CHAMBER  CASES. 

Our  Chamber  Reports  are  again  so  numerous 
that  we  can  only,  as  before,  give  notes  of  many  of 
them,  which  want  of  space  will  not  allow  us  to 
publish  in  full  in  this  number.  Prompt  arrange- 
ments were  made  to  supply  the  place  of  Mr.  Talbot, 
whose  death  we  have  mentioned  elsewhere ; — and 
the  cases  of  which  we  give  notes  below,  are  fur- 
nished by  our  new  Reporter,  whose  fitness  for  the 
task  we  have  every  reason  to  be  assured  of. 

McLeod  v.  Buchanan. 

A  prisoner  applying  to  be  discharged  from  oustody  under  the 
900th  section  of  the  C.  L.  P.  Act  1856,  should  show  in  addition 
to  the  other  requirements  of  that  section  that  he  has  been  in 
dose  custody  for  three  successive  calendar  months. — ^Per  Boms 
J.,  Oct.  8th. 
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Lanark  &  Drvmmond  Tlakk  Road  Co.  y.  Botbwxll. 

Where  it  was  shown  that  before  signing  judgment  under  the 
62nd  sec.  of  the  C.  L.  P.  Act  1856,  the  plaintifi's  attorney  had 
seen  the  entry  of  the  appearance  in  the  proper  book,  and  the 
appearance  paper  itself:  Held^  that  the  notice  of  appearance 
was  sufficient — lb.,  Oct.  11th. 

LXCLAIBB  ST  AL  ▼.  PlIUDBOMMK. 

A  plea  of  want  of  consideration  for  a  promissory  note  cannot 
be  pleaded  in  conjunction  with  a  plea  of  nan  fecit  without 
leaTO.— i&.,  Oct  13th. 

Shajb  V  O'KxiL. 

After  a  cause  has  been  entered  for  trial  it  is  no  longer  within 
the  provisions  of  the  84th  sec.  of  the  C.  L.  P.  Act  1866. — lb,, 
Oct.  l^h. 

W^Lxxs  ▼•  Thx  Buffalo,  Brantford  amoGodxrich  Railway 

Company. 

A  special  endorsement  on  the  writ  of  summons  that  the 
plaintifi  claims  a  stated  sum  as  the  amount  of  an  account  len- 
dered|  is  not  snficient  paiticidars  of  demand. — lb. 

Thom  y.  Huddy. 

A  plea  that  the  person  whom  defendant  debauched  was  not 
plaintifi^s  wife  will  not  be  allowed  with  a  plea  of  «  Not  guilty." 

Jamxs  S.  Rorins  y.  Carxlla  Portxr. 

A  writ  of  injunction  will  be  granted  in  the  first  instance  upon 
an  ix  parte  applicalioDy  under  the  286th  section  of  the  C.  L.  P. 
Act  1856,  in  an  actimi  of  ejectment  to  restrain  the  defendant 
from  cutting  and  carrying  away  timber  and  hay  from  off  the 
land  which  is  the  subject  of  the  action. — lb.,  Oct  15th. 

BuLLXV  Y.  LiKOHAX  XT  AL. 

An  affidavit  on  which  to  ground  an  application  for  an  order 
to  attach  debts  under  the  194th  sec.  of  ihe  C.  L.  P.  Act,  should 
show  that  a  judgment  has  been  recovered,  and  to  what  amount 
it  is  still  unsatisfied ; — ^that  a  person  is  indebted  to  defendant 
and  is  within  the  jurisdiction  of  the  Court,  and  that  the  action 
is  not  against  defendant  as  an  absconding  debtor. — i6., 
Oct.  16th. 

Clark  v.  McImtosh,  an  absconding  debtor. 

Upon  affidavits  that  endeavors  have  been  made  in  vain  to  effect 
personal  service  of  a  writ  of  attachment  against  an  absconding 
debtor ;  that  after  diligent  enquiry  no  infonnation  can  be  ob- 
tained as  to  the  place  defendant  had  fled  to,  and  that  special 
bail  has  not  been  put  in  for  him,  the  plaintiff  will  be  allowed 
to  proceed  as  if  defendant  had  appeared,  and  to  serve  papers 
by  leaving  them  at  defendant's  last  known  residence  in  this 
Province. — ib,,  Oct.  17th. 

O'KXXFX  V.  O'BriXN  XT  AL. 

The  time  for  plaintiff  to  bring  the  issue  joined  on  to  trial  will 
be  extended  under  the  151st  sec.  of  the  C.  L.  P.  Act  1856,  xxpoa 
an  affidavit  that  plaintiff  cannot  procure  the  attendanoe  of  a 
witness  without  whose  testimony  be  cannot  safely  proceed  to 
trial.— 76.,  Oct.  20th. 


Ublborn  v.  Chapman. 

A  writ  of  summons  will  not  be  set  aside  on  accoulft  of  the 
misstatement  of  the  place  and  county  of  the  residence  of  the 
defendant  as  required  by  16th  sec.  of  the  C.L.P.  Act,  provided 
plaintiff  had  reasonable  grounds  for  supposing  such  place  and 
county  to  be  the  residence  of  defendant — ib,,  Oct  21st 

WlLKIMS  V.   BlACKLOCK. 

A  general  plea  of  <<  not  guilty"  cannot  be  pleaded  with  sepa- 
mte  pleas  traversing  the  different  allegations  of  the  same  count 
of  the  declaration  without  leave ;  and  if  such  pleas  be  pleaded 
plaintiff  may  sign  judgment  under  135th  sec.  of  the  C.  L.  P. 
.\ct  1856.— 76.,  Oct  22nd. 

COMNOR  V.  McBrIDK. 

An  ex  parte  order  to  attach  debts  due  to  judgment  debtor 
will  le  granted  in  first  instance  upon  affidavit  that  judgfhent 
has  been  recovered,  and  is  still  wholly  unsatisfied ;  that  defen- 
dant has  not  sufficient  goods  to  satisfy  same ;  that  third  parties 
are  indebted  to  defendant,  and  are  within  the  jurisdiction. — lb, 

Todd  y.  Cain  xt  al. 

Defendant  will  be  allowed  in  the  notice  required  by  224th 
sec.  of  C.  L.  P.  Act  1856  to  set  up  a  paper  title,  and  also,  title 
by  possession  upon  affidavit  that  he  can  establish  both  titles ; 
that  he  wishes  to  establish  his  paper  title ;  but  lest  he  should 
fail  in  doing  so,  being  unable  to  procure  the  necessary  witnesses , 
he  desires  also  to  set  up  title  by  possession.  Leave  will  be 
granted  ex  parte  in  first  instance. — lb.,  Oct  23rd. 

CORRESPONDENCE. 


7b  ihe  Editors  of  the  U.  C.  haw  Journal. 

GXNTLXMXN, — 

The  rule  of  practice  stated  in  the  important  paper  tn  the  <» 
Journal  for  July,  by  D.  J.  H.  in  answer  to  the  question  I  pro- 
posed respecting  unsatisfied  judgments  against  parties  residing 
in  other  counties,  is  in  exact  accordance  with  the  directions 
given  by  t}ie  JUdge  of  our  County,  in  regard  to  such  cases.  It 
is  gratifying  to  find  his  views  are  sound  and  correct.  These 
papers  are  of  great  importance,  enabling  Clerks  to  adopt  a  uni- 
formity of  practice,  and  avoiding  confusion.  I  now  submit 
another  case.    The  Clerk  of  First  Division  Court  of  this  County 

sent  a  summons  to  the  Clerk  of Division  Court,  County 

of y  who  charged  Is.  for  receiving.    He  then  forwarded 

the  summons  to  the  Clerk  of  another  Division  in  the  same 
County,  who  charged  Is.  for  receiving  and  3d.  postage,  and 
forwarded  the  summons  to  this  Court,  where  it  is  again  charged 
Is.  for  receiving  and  3d.  postage  and  Id.  for  registration  ^m 
this  office  to  the  office  whence  it  came,  (all  Court  papers  leav- 
ing this  Office  are  strictly  registered.)  Thus  it  went  back 
without  service,  the  charges  amounting  to  3s.  7d.  for  taking 
the  rounds.  The  Clerk  who  sent  it  here  wrote,  <<  Perhaps 
Defendant  resides  in  your  Division" — it  thus  appeared  the 
summons  has  been  upon  a  hunting  tour.  There  are  no  reasons 
assigned  by  either  Clerk,  why  the  summons  b  so  sent  forward. 
Now,  as  my  practice  is  different  with  summonses  received 
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from  other  Counties  or  Diviaionsy  I  submit  the  case  to  yoa  for 
an  opinion,  for  I  cannot  presome  to  asseit  <U  am  right." 

When  I  xeceire  a  smnmons  from  another  County  or  Division 
(within  this  County)  I  enter  all  the  paiticulan  relating  to  it  in 
the  **  Foreign  summons  Book,"  and  deUver  it  forthwith  to  the 
Bailiff.  If  it  be  served^  the  serrioe  is  proved  and  summons 
retumed ;  if  not  senredy  a  statement  is  written  on  the  copy 
embodying  the  reason  why  service  is  not  made,  and  any  infor- 
mation the  Bailiff  has  obtained  regarding  the  defendant,  such 
as  **  gone  to  the  States,"  <<  absconded,"  <'  left  the  Township," 

*<  removed  to  the  Township  of ^,"  <•  temporarily  absent," 

<<had  not  time  to  serve,"  &c.,  &c.,  which  statement  is  signed 
by  the  Bailifi,  and  summons  sent  back  to  the  Clerk  who  issued 
iL  It  is  then  at  the  option  of  the  plaintiff  to  have  it  sent  out 
again  on  a  risk,  or  wait  till  he  knows  where  defendant  can  be 
founc^ 

Since  writing  the  foregoing,  I  have  received,  among  others, 
returns  upon  three  summonses,  sent  from  here  to  Clerks  in 
three  different  counties ;  one  summons  is  retumed  served  and 
service  proven,  25  miles  travelled — a  memorandum  on  comer 
of  summon  '<  Costs,  158.  6d." ;  the  next  one  is  retumed,  not 
served,  ^*  Costs  2s."  which  must  be  Is.  for  receiving  and  Is. 
for  sending  back.  The  third  is  retumed  served,  and  memoran- 
dum of  Costs  thus :  Clerk — ^Receiving  Is.,  Affidavit  Is.,  Return 
3d. ;  Bailiff-~24  miles  10s.,  Service  Is.,  Attendance  Is. — 
Total,  14b.  3d.  You  will  perceive  neither  two  of  these  Clerks 
agreee  in  their  practice  in  taxing  costs ;  the  first  charges,  15s. 
6d.  for  costs,  being  Is.  3d.  more  than  the  third  one,  while  there 
is  only  one  mile  more  to  charge  for,  and  the  third  one  has  3d. 
charged  for  entering  return. 

The  last  clause  in  the  amended  Tariff  of  Fees,  passed  1855, 
reads,  **  Receiving  papers  from  another  County  or  Division  for 
service,  entering  same  in  a  book,  handing  the  same  to  the 
Bailiff,  and  receiving  hit  return,  &c.,  &c.,  Is.,  which  shows 
that  the  fee  of  3d.  for  **  entering  Bailifi's  return  to  summons  to 
defendant,"  is  intended  only  for  the  Clerk  who  issued  the 
summons. 

The  next  preceding  clause  in  the  Tariff  reads,  <<  Transmit- 
ting papers  ybr  service  to  another  County  or  Division,  &c.  &c.. 
Is."  It  is  clear  therefore,  therefore,  the  Clerk  cannot  legally 
charge  Is.  for  transmitting  papers  which  were  sent  him  for 
service. 


[The  intelligent  writer  of  the  foregoing  seems  not  merely 
desirous  of  being  informed  respecting  his  duties,  but  exhibits  a 
laudable  desire  to  give  the  benefit  of  his  experience  to  others. 
If  well-informed  officers  would  generally  do  as  he  does,  all 
would  derive  a  larger  benefit  from  the  Law  Jcumal, 

The  importance  of  a  uniform  practice  cannot  be  overrated. 

We  certainly  agree  in  the  views  of  the  writer ;  in  our  judg- 
ment he  is  correct  in  every  particular ;  and  having  made  enqui- 
ries, we  may  add  that  the  practice  of  the  Clerks  in  the  County 
of  Simcoe,  sanctioned  by  the  Judge,  is  smiUar  to  his  own.  The 
practice  of  sending  summonses  on  a  <<  hunting  tour,"  as  de- 
scribed, is  very  objectionable,  and  the  cost  attending  the  <<tour" 
would  not  be  taxable  against  the  defendant. — ^£d.  L.  J.] 


APPOINTMENTS  TO  OFFIOE,  Ito 


COUNTY  AJDOE& 

GEORGE  8.  JARYISk  of  Oigood*  Hall,  E«|un,  Buroter-«t-Liw,  to  h% 
Judfe  of  tko  Coottty  Court  of  the  Unitad  CoontiM  of  Stormoat,  Dnndm,  and 
aiangaiy,  ia  ibo  room  af  WUliaa  Boaa,  Baaoini  raaifBad.— [Oaaenad  Sili 
Not.,  1B6&] 

ROBERT  COOPER,  of  Otfooda  Hall,  Eaqoira,  Barrister-at-Law,  to  be 
Jndga  of  the  County  and  6arrofate  Coorta  of  tha  Uniiad  Coontiea  of  Hnroa  9t 
Bniee,  in  the  room  xiiivitak  StrMhan,  Eaqoira,  dacaaaed  — f Oasattad  Norem- 
berSlh,  1801] 

ASSOCIATE  CORONER. 

THEOPHILUS  HACK,  of  St.  Catherinea,  Eaquire,  M .D.,  to  be  an  AMOciate 
Coroner  for  the  County  of  UnoohL^Gasetted  8lh  NoTamber,  \9Sk\ 

NOTARY  PUBUC. 

WILLIAM  A.  CAMPBELL,  of  Toronio,  Eaqoira,  Baniiter-at-Law,  to  ba 
a  Notary  Public  in  Upper  Canada.— (Gazetted  8ih  November,  ISfid.] 


THE  DIVISION  COURT  DIRECTORY. 

Intended  to  show  the  nomber,  limits  and  extent,  of  the  Mveral  Divition  Coona 
of  Upper  Canada,  with  the  namea  and  addreaaea  of  the  Ofieera— 4;ierk  and 
Bailiii;— of  each  Divition  Court  t 

UNITED  COUNTIES  OF  LANARK  AND  RENFREW. 
J^df  ^  tA«  C^wwy  and  Jiixmm  Cotirts,  J.  6.  Maluxtb,  Esq.— Perth  P.O. 

Fini  DiowuM  CourL^-Ogrk,  C.  H.  Sache— Perth  P.O. ;  Badifk,  WUliam  GUI. 
Thomaa  Brook  and  Charlea  O.  Sache— Perth  P.O. ;  I.imtf«— The  town- 
ahipt  of  Drummond,  Bathnrst,  Sherbrooke,  BorgeM,  and  all  that  pan  of 
the  towuahip  of  Elnuly  north  of  the  Rideau  River  within  the  county  of 
Lanaric,  and  weat  of  Lot  No.  IS  in  each  oouceaaioo. 

Stemid  Dtewum  Cbint.— CtrHk,  William  Robertson,— Lanark  P.  O. ;  B^iff^ 
Andrew  Grtmwall  and  John  McEwen,— Lanark  P.  O. ;  LiastCf— The 
lowflshipa  of  Lanark,  Dalhousie,  Darlinf,  Levant  and  North  Sherbrooke. 

IkM  DMrim  ComrL—Cltrky  James  POole— Carlton  Place  P.O. ;  Baaif,  Geo. 
McPhenon— Carlton  Place  P.  O. ;  Limiu—Ah  that  part  lying  between 
the  4th  and  18th  ooneeaaions  (both  inclusive)  of  the  township  of  Beck- 
with  and  the  township  of  Ramsay. 

Pomth  Divi$iM  Onirt.— Oerfc,  Robinson  Hnrpei^-8mith*a  Falls  P.O. ;  Baii^^ 
John  Richey— Smith's  Palls  P.  O. ;  J^iatiM— The  township  of  Elmsley 
north  of  the  Rideau  River,  from  lot  No.  1  to  No.  IS  in  each  concession, 
both  inclusive ;  the  1st,  9nd  and  Srd  concessions  of  the  township  of  Beck- 
with,  and  the  township  of  Montague. 

Fifth  JHvimm  Comt.—CStfk,  William  Ttiylor— Packcnham  P.  O^;  BaSif,  Jtuu 
Otterson- Packenham  P.O. ;  limit*— The  township  of  Packeuham,  and 
those  pttts  of  the  townships  of  McNab,  Bagot  and  Blythefield  south  of 
the  River  Madawaska. 

Sizlh  DivMm  Cotul^—Ckrh^  Geo.  Ross— Renfrew  P.  O. ;  Attfi^*,  John  Smith 
and  A.  R.  McDonald— Renfrew  P.O.;  JLimiis— The  townships  of  Horton, 
Ross,  the  first  three  ooneessiotts  of  the  township  of  Admanton,  so  maeh 
of  the  township  of  McNab  aa  lies  north  of  the  River  Madawaaka,  and 
those  parts  of  the  first  five  concessions  of  the  township  of  Bagot  north  of 
the  Madawaska  River. 

Stventh  Divitim  Court,— CUrhy  George  Brown— Douglas  P.O. ;  Bailiffs  Timo- 
thy  McMahon— Douglas  P.  O. ;  Ltrntts— Those  parts  of  the  6th  to  the 
laUi  (both  inclusive)  concessions  of  the  township  of  Bagot  north  of  tho 
Madawaska  River,  that  part  of  the  township  of  Blythefield  north  of  said 
River  Madawaska ;  the  tovoiship  of  Admaston,  except  the  three  first 
concessions ;  the  townships  of  Bromley,  Brougham,  Grottan,  and  part  of 
Wilbeiforee. 

BtgkA  DiviMim  Coml,~-CUrk,  Andrew  Irving— Pembroke  P.O. ;  BaSif,  Blich- 
aal  McNeil— Pembroke  P.  O. ;  iMiifs— Townships  of  Westmeath,  Staf- 
ford, Pembroke,  Fraser,  Allan,  and  part  of  Wilbeiforee. 
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DIVISION    COURTS. 


OFFICSR8  AND   SUITOB8. 


Clkrks  &  Bailiffs. — Execution  returns  by  Bailiffs^ 
and  examination  tliereof  by  Clerks. 

We  have  been  requested  to  direct  our  attention 
to  the  examination  of  these  duties  with  a  view  to 
the  information  of  officers. 

It  is  important  that  Bailiffs  should  from  time  to 
time  make  such  returns  as  will  enable  suitors  to 
ascertain  what  is  done  under  executions  in  which 
they  have  an  interest.  The  12th  Rule  accordingly 
provides  that  Bailiffs  levying  and  receiving  money 
under  process  shall,  within  three  days  after  the 
receipt  thereof,  pay  over,  &c.,  the  same  to  the  pro- 
per officer — that  is,  to  the  Clerk  who  issues  the 
Execution.  And  Bailiffs  are  required  to  deliver  to 
the  Clerk  a  return  or  statement  on  oath  showing 
what  has  been  done  on  Precepts  given  to  them  for 
execution.  This  Return  is  to  be  made  according 
to  Form  68  in  the  Schedule  of  Forms,  and  it  is 
needless  to  add,  for  the  Bailiff  is  required  to  swear 
to  it,  that  great  care  should  be  taken  to  make  it 
"  full,  true,  and  conect."  The  examination  of  this 
return  forms  a  very  important  part  of  the  Clerk's 
duty,  and  is  directed  by  7th  Rule,  which  provides 
that  it  shall  be  the  duty  of  the  Clerk  to  examine 
such  Returns,  and  if  found  correct  and  complete, 
within  ten  days  after  the  receipt  thereof,  to  endorse 
a  certificate  to  that  effect  on  the  Return ;  if  found 
incorrect  or  incomplete,  it  becomes  the  duty  of  the 
Clerk  to  notify  the  Judge  thereof,  who  will  call  the 
Bailiff  to  account  for  the  error  or  omission. 

The  duty  we  have  said  is  an  important  one — it 
is  so  both  to  Suitors  and  Clerks — to  Suitors,  that 
their  rights  may  have  all  the  protection  an  Officer 
on  the  spot  can  best  afford — and  to  Clerks  because 
the  examination  being  a  part  of  their  duties,  suitors 
suffering  loss  in  consequence  of  neglect,  may  be 
able  to  recover  damages  in  an  action  against  tiiem. 

The  manifest  object  of  Rule  7  is  to  secure  the 
supervision  of  a  resident  officer,  who  has  personal 
knowledge  of  the  matters  embraced  in  the  return, 
or  the  means  of  readily  obtaining  such  knowledge 
—one  who  will  act  as  a  proper  check  on  the  Bailiff 
and  report  him,  if  he  fails  to  perform  bis  duty. 

Should  the  Bailiff  omit  to  deliver  returns  at  the 
proper  times,  the  Clerk  will  of  course  report  the 
omission  to  the  Judge. 

When  the  returns  are  before  the  Clerk,  he  has 
ten  days  within  which  to  make  the  necessary  ex- 
amination. 

The  particulars  respecting  this  examination,  we 

shall  notice  in  detail.     In  the  first  place  the  Clerk 

will  see  that  the  proper  number  and  style  of  cause 

is  inserted ;  that  the  nature  of  the  process  is  cor- 
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rectly  given;  that  the  date  when  received — ^the 
amount  to  be  made — the  amount  paid  to  the  Clerk 
— and  when  paid,  are  correctly  given.  All  these 
particulars  the  Clerk  will  be  able  to  check^y  his 
books. 

The  "  amount  levied  *'  the  Clerk  must  of  course 
take,  as  stated  in  the  return,  as  also  the  time  when 
levied.  With  respect  to  the  "  amount  of  Bailifl's" 
charges,  this  includes  all  the  fees  and  disburse- 
ments the  Bailifi  has  authority  to  exact.  *" 

The  amount  of  these  in  ordinary  cases,  will  vary 
very  little,  except  in  respect  to  mileage ;  and  the 
travel  the  Clerk  will  in  general  know  by  the  affi- 
davit of  service  of  the  summons  in  the  cause. — 
Should  the  charge  under  this  head  be  very  large 
and  apparently  in  excess  of  the  authorised  charges, 
the  Clerk  may  well  require  an  explanation  from 
the  Bailiff;  for  he,  the  Clerk,  is  required  to  certify 
that  he  finds  the  return  correct  in  every  particular 
to  the  best  of  his  knowledge  and  belief.  It  is  the 
obvious  duly  of  Clerks  not  to  wink  at  any  over- 
charge by  a  Bailiff,  but  to  protect  parties  from  im- 
position, so  far  as  lies  in  his  power. 

Under  the  head  of  "  Remarks,"  any  necessary 
explanation  may  be  inserted ;  and  in  case  nothing 
can  be  made  under  an  execution,  the  return  "  no 
goods,"  should  be  set  down:  if  the  execution  has 
been  stayed  by  the  plaintiff's  orders,  the  fact  should 
appear  under  this  head,  and  the  Clerk  may  require 
the  Bailiff  to  produce  the  {flaintiU's  written  order  for 
"stay."  When  the  property  seized  is  claimed  by 
a  third  party,  it  should  be  mentioned,  and  the  name 
of  the  claimant  given ;  and  the  same  if  all  the  de- 
fendant's available  property  be  under  seizure  by 
the  Sheriff,  or  by  a  Bailiff.  When  notes,  &c., 
are  seized,  the  same  should  be  explained;  in 
fact,  the  returns  should  disclose  everything  neces- 
sary to  give  full  information  to  the  plaintiff  of 
what  the  Bailiff  has  been  doing  toward  securing 
his  claim. 

These  returns  the  Clerk  must  allow  every  one 
interested,  that  is,  all  parties  having  executions 
due,  to  examine  without  fee ;  and  he  must  retain 
and  file  them  in  his  office  for  future  reference. 


SUITOB8. 

Evidence — Sale  of  Goods. 

Delivery  to  an  agent. — A  contract  made  by  an 
agent  as  such  is  in  law  the  contract  of  the  principal ; 
the  agent  is  considered  merely  as  the  conduit :  he 
is'w'mply  the  medium  by  which  the  contract  is 
effected.  His  assent  is  merely  the  assent  of  the 
principal ;  he  need  not  therefore  be  competent  to 
contract  for  himself;  so  that  infants,  married  wo- 
men, &c.,  may  act  as  agents  for  other  persons. 

Where  goods  are  delivered  to  an  agent,  the  seller 
may  in  general  sue  the  principal. 


LAW    JOURNAL. 


[DXCXMBBS, 


An  agent  is  not  liable  on  a  contract,  which  he 
makes  in  his  representalive  capacity,  provided  he  do 
not  personally  contract  or  expressly  pledge  his  own 
credit^  and  provided  he  do  not  so  far  exceed  his 
powers  as  to  render  his  principal  irresponsible.  If 
a  person  contract  as  an  agent  for  a  third  party  hav- 
ing in  fact  no  authority  to  do  so,  he  may  be  sued 
personality — ^but  then  it  must  be  shown  that  he 
acted  without  authority. 

Delivery  to  a  minor, — ^The  father  of  an  infant  (a 
person  under  the  age  of  twenty-one  years)  to  whom 
goods  are  sold,  is  only  liable  when  an  actual 
authority  from  him  to  his  child  is  proved,  or  cir- 
cumstances appear  from  which  such  an  authority 
can  be  implied  ;  or  there  is  a  subsequent  recogni- 
tion of  the  claim.  Even  the  father  of  an  illegitimate 
child  may  be  liable  on  an  implied  contract  to  pay 
for  necessaries  supplied  for  the  child,  if  he  adopted 
it  by  taking  it  home. 


ON  THE  DUTIES  OF  MAGISTRATES, 


•XXTCHX8  BY  A  J.  P. 

(Cominued  from  page  202.) 

271c  Assertion  of  a  Claim  of  Bight. 

In  the  course  of  the  hearing  it  may  appear  that 
the  act  complained  of  has  been  committed  in  the 
bond  fide  assertion  of  a  claim  of  right ;  and  where 
this  is  the  case,  it  may  be  laid  down  as  a  general 
rule  that  the  jurisdiction  of  the  Justices  will  be 
ousted,  and  they  should  dismiss  the  information, 
leaving  the  party  complaining  to  such  other  reme- 
dies as  the  law  may  have  provided.  For  a  bond 
fide  claim  of  right,  by  the  principle  of  common  law, 
and  also  by  express  enactment,  usually  inserted  in 
modem  statutes  relating  to  the  summary  trial  of 
offences,  operates  so  as  to  disable  Justices  from 
proceeding. 

In  reference  to  the  assertion  of  right,  however, 
the  Justices  should  not  only  consider  whether  the 
case  is  one  in  which,  from  its  nature,  a  claim  of 
right  is  admissible,  or  operates  as  a  defence — ^but 
also,  whether  or  not  it  is  made  bondfide^  or  is  merelv 
cx>lourable ;  lor  if  it  be  made  in  a  case  in  which  it 
clearly  is  not  applicable,  or  does  not  amount,  even 
if  well  founded,  to  a  legal  defence ;  or  is  merely 
colourable  without  any  legal  foundation,  they  should 
disregard  it  and  proceed  with  the  ease. 

The  claim  of  right  may  be  set  up  at  any  stage  of 
the  proceedings ;  when  advanced  as  a  defence,  it 
will  be  the  duty  of  the  Justices  to  enter  into  the 
case  so  far  only  as  to  satisfy  themselves  whether 
the  claim  is  either  substantial  or  unfounded ;  and 
in  this  investigation  their  object  will  be  alone  to 
ascertain  that  the  claim  is  a  reasonable  one,  not  | 


that  it  is  one  capable  of  being  ultimately  success- 
fully maintained. 

It  is  no  proof  of  a  bond  fide  claim  subsisting  that 
several  persons,  other  than  the  individual  charged, 
had  committed  similar  trespasses,  using  the  same 
colour  of  right  as  that  which  he  professed  to  rely 
on,  and  that  the  complainants  had  obtained  injunc- 
tions from  the  Court  of  Chancery  against  such 
parties ;  nor  in  a  case  where  a  particular  statute 
exempts  from  the  penalty  any  person  acting  under 
a  reasonable  supposition  of  rights  is  it  sufficient  for 
the  accused  to  state  merely  that  he  so  acted. 

The  class  of  cases  in  which  a  claim  of  right  can 
be  set  up  are  for  the  most  part  confined  to  informa- 
tions for  trespass  and  assault  which  sometimes 
involve  a  question  of  title  to  property.  When  such 
a  question  is  involved,  the  Justices  should  at  once 
abstain  from  further  proceeding  in  the  case,  and 
leave  the  partieb  to  some  other  course  of  proceed- 
ing, it  being  a  maxim  of  invariable  application  as 
regards  summary  proceedings  before  Justices,  that 
whenever  the  title  to  property  is  in  question  the 
right  to  adjudicate  does  not  exist.  [1] 


[No  portion  of  the  *'  Mamuil  on  tlie  Oflice  utd  Datiea  of  Baililb  in  tho ! 
Courts,'*  owinf  to  the  precsing  engafrmenu  of  the  writer,  will  ifjpew  in  this 
number.  We  will  find  room  in  the  next  Mtiober  for  •  double  portion.— Ed.  U. 
C.  L.  J.] 
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Clarke  t.  Easton. 

(Easter  Term,  19  Vic.) 
{Reported  bf  C,  Rebituam,  £49. ,  SarrisUr'ai^Zjmw.) 

Ptw,  (kai  jiaintijpt  moMf  seized  in  defendamU  hands  wmdtr  tmattimffmm 
JkfnsKm  Covrt—li  ^T 14  Vie.,  cop.  63^  9v.  8B— CoMfmetMH  ef. 

Defendeot  had  taken  a  conTe>'aiice  from  the  plaintiff  of  certain  timber  under  an 
agreemenr.  by  which  he  wa<t  authorised  to  self  it  and  receiTe  the  proceeds  of 
such  sale  "  in  hib  ouii  itame,  or  otherwit«e,  as  he  should  think  proper."  and 
aAer  makiiiff  certain  deducrions  allowed,  he  was  t  j  pay  tu  the  plaiatiil  mny 
babuire  of  the  purcham:  luoiiey  which  should  remain  m  his  handa. 

To  an  action  by  the  plaintiflf  upon  this  agreement  for  monies  alleged  lo  be  doa 
him.  dcfeiHhuit  pleaded  that  ailer  the  sale  of  the  timber,  and  bdfore  this  suit, 
and  white  the  monies  mentioned  in  the  declaration  remained  in  defendant's 
hands,  they  were  seized  hy  a  bniliflfof  a  diviitiou  court,  under  an  executioa 
issued  from  that  court  agauist  the^plttimiir,  at  the  suit  of  one  O. 

Hdd  on  demurrer,  plea  bad,  as  it  imported  nothiitg  more  than  that  defendant 
was  indttted  to  the  plaintiff  in  a  certain  ram,  and  such  a  elain  conld  not  ba 
seized  under  IS  dt  14  Vic.,  capw  63,  sec  89. 

Qutftv,  if  defendant  had  set  out  the  arooimt  of  plauitiiPs  money  in  his  hands,  ami 
averred  that  this  sum  remained  separate  and  apart  from  his  owiu  Ibr  the  ptain- 
tifl^  when  it  «ms  seised — whether  that  would  have  been  a  good  defence. 

[14  Q.  B.  a.  961.} 

Deelaratum — That  the  plaintifi,  by  indeatuie,  sold  and  eaa^ 
veyed  to  defendant  all  his  elm  timber  on  the  river  Moira^ 
marked  **  C.  K." :  that  it  was  agreed  that  defendant  should 
advance  a  certain  sum  on  the  execution  of  said  indenture,  &c. ; 
and  also  that  the  said  defendant  should  have  the  uncontrollable 
and  perfect  right  to  sell  the  said  timber  to  such  person  or  per- 
son as  he  should  think  fit,  and  to  take  and  receive  the  proceeds 
of  such  sale  in  his  own  name  or  otherwise,  as  he  should  think 
proper ;  also,  that  the  said  defendant  should  have  the  right,  on 


J 


1]  See  PlileT  on  Convictions,  foot  note.ffT;  R.  v.  WmtherkT,  1  B.  4  Ad. 
;  R  T.  Doibon  et  al,  9  A.  A  E.,  704;  Bale  t.  Pollard,  10  Q.  B.,  0H 
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receipt  of  the  said  puichauie  money  aforesaid,  to  take  therefrom 
—First,  all  sums  by  him  paid  out  or  in  any  way  expended  for, 
or  in  respect  of,  or  on  account  of  the  said  timber,  men's  wages, 
or  otherwise  howsoever,  or  money  advanc*^  under  the  said 
indenture,  or  any  debt  or  debts  due  or  owin^  from  the  plaintiff 
to  the  said  defendant,  or  by  him  entered  agamst  him ;  secondly, 
&c.  (specifying  other  deductions  which  defendant  might  make): 
and  the  said  defendant  did  covenant  and  agree  to  and  with  the 
plaintiff,  that  upon  selling  the  said  timber,  after  deducting,  &c. 
(specifying  the  deductions)  he  would  pay  any  balance  of  the 
said  puchase  money  which  should  remain  in  his  hands  from 
the  sale  of  the  said  timber  to  the  said  plaintiff.  Nevertheless, 
the  plaintiff  in  fact  says  that,  although  the  said  defendant  did 
afterwards,  on,  &c.,  sell  the  said  timber  for  a  lar^e  price,  and 
•did  receive  the  proceeds  of  such  sale,  being  the  price  albresaid, 
for  a  large  sum — ^to  wit,  the  sum  of  one  thousand  pounds ;  and 
4ilthou)2fh  there  was,  after  deducting,  &c.,  a  balance  due  the 
j)laintiff  amounting  to  a  large  sum  ot  money — to  wit,  the  sum 
/of  five  hundred  pounds—the  defendant  would  not  pay  the  same, 
or  any  part  thereof,  to  the  plaintiff,  contrary  to  the  defendant's 
KM>venant  m  that  behalf.  Fifth  ^ica— That  after  the  sale  of 
.thevtimber  in  the  declaralioa  mentioned,  and  before  the  com- 
mencement of  this  suit— to  wit,  on,  &c. — and  whilst  the  monies 
In  the  declaration  mentioned  remained  and  were  in  the  hands 
<4)f  the  defendant,  one  Dunham  Ocrkerman,  then  a  bailiff  of  the 
£rst  division  court  of  the  county  of  Hastings,  had  in  his  hands 
for  execution  a  certain  preeept  of  execution  to  him  directed, 
issued  out  of  the  said  finst  division  coturt,  for  the  sum  of  £14 
9s.  8d.  against  the  goods  and  chattels  of  the  now  plaintiff,  at 
the  suit  ot  one  Richard  O'Reillv ;  and  thereupon  the  said  Dun- 
hprn  Ockerman,  then  being  in  the  execution  of  the  said  process 
— to  wit,  on  the  day  and  year  last  aforesaid — by  virtue  of  the 
eaid  precept  ol  execution,  and  before  the  return  day  thereof, 
and  within  the  county  of  Hastings,  did  then  seize  and  take  in 
execution  the  monies  in  the  declaration  mentioned  as  and 
belonging  to  the  said  plaintifl,  whereof  the  plaintiff  then  had 
notice:  verification. 

DemsfTer-^That  the  said  mantes  in  the  said  plea  men- 
tioned to  have  been  in  the  hands  of  the  said  defendant  at  the 
time  in  the  said  plea  stated,  were  not  liable  in  law  to  be  seized 
or  otherwise  taken  in  execution,  or  subjected  to  the  said  lien 
in  the  said  fifth  plea  alleged,  under  and  by  virtue  ot  the  said 
precept  of  execution, -er  execution,  issuing  out  of  the  said  divi- 
sion court,  as  in  the  said  plea  alleged,  against  the  goods  and 
chattels  of  the  said  plaintiif— or,  in  other  words,  that  a  debt  or 
other  chose  in  action  cannot  in  law  be  seized  or  taken  in  exe- 
cution under  a  writ  of  execution  against  goods  and  chattels 
issuing  out  of  the  division  oouits  in  Upper  Canada,  &c. 

Franr  for  the  demurrer.    Walkridge  contra. 
Robinson,  C.  J.,  delivered  the  judgment  ol  the  court. 

The  statute  13  &  14  Vic,  cap.  53,  sec.  89,  provides,  that  any 
bailiff  of  a  division  court,  having  an  execution  to  levy  upon 
goods  and  chattels,  may  by  virtue  thereof  seize  and  take  «  any 
money  or  bank  notes,  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialities,  or  securities  for  money, 
Delonging  to  the  person  against  whom  the  execution  shall  have 
issued." 

The  defendant  in  this  case  had  been  authorised  to  sell  cer- 
tain timber  on  account  of  the  plaintiff,  and  to  take  and  receive 
the  proceeds  of  such  sale  <<  in  his  awn  name  or  otherunse,  as 
he  snail  think  proper" ;  and  after  making  certain  specified 
deductions  and  charges,  which  he  was  by  agreement  to  be 
allowed  to  make,  he  was  **topav  any  balance  of  the  purchase 
money  which  thould  remain  tn  his  hands  from  the  sale  of  the 
timber  to  the  said  plaintiff." 

When  sued  in  this  action  for  a  balance  of  money  alleged  by 
the  plaintifi  to  be  due  to  him,  and  which,  it  is  complained,  he 
refuses  to  pay  to  the  plaintifi,  he  sets  up  as  his  delenoe,  that 
after  the  sale,  and  berora  this  suit,  and  while  the  monies  in  the 

^^^^^^^^^^^^^  ^^^^^^k^^^^^J  ^^^^^^H^^^d  J^  Itf^^m  t.^WJ^  ^uM  tl^^^  ^CsJ^^^^l^^^k 
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a  bailifi  of  the  division  court,  having  an  execution  in  his  hands 
against  the  goods  of  this  plaintiff,  at  the  suit  of  a  third  party, 
one  O'Reilly,  by  virtue  of  the  execution,  and  while  it  was  m 
tbrce,  seized  and  took  in  execution  the  monies  in  the  declaration 
mentioned  as  belonging  to  the  plaintiff,  whereot  the  plaintiff 
had  notice. 

The  plaintifi  denies  that  this  is  any  defence,  and  he  relies 
upon  Harrimm  v,  Paynter,  (6  M.  &  W.  387)  and  other  deci* 
sions  in  England  upon  an  enactment  similar  to  that  which  we 
have  cited  from  our  statute,  which  have  determined  that  mere 
debts  or  claims  cannot  be  seized  in  execution  under  such  m 
provision.  That,  we  think,  is  a  point  so  clear  upon  the  words 
of  the  statute,  as  to  require  no  authority  to  support  what  the 
plaintifi  contends  lor ;  but  if  the  defendant  had  still  in  his 
nands,  apart  irom  his  private  funds,  the  very  money  which  he 
had  received  from  the  sale  of  the  timber,  or  rather  the  balance 
of  it  which  remained  after  the  deductions  he  was  authorised 
to  make,  that,  it  might  be  contended,  was  the  plaintifi'^s  iden- 
tical money  in  the  defendant's  hands,  and  if  so  it  would  be 
liable  to  seizure.  But  we  do  not  think  that  it  results  from  the 
nature  of  the  transaction  that  the  deiendant  was  bound  to  keep 
by  itself  the  identical  money  which  he  received  from  the  tim- 
ber. The  provision  that  he  might  receive  the  proceeds  in  his 
own  name,  or  otherwisse,  as  he  uhoutd  think  proper,  would 
seem  rather  to  signify  that  any  balance  remaining  would  be- 
come mere  matter  of  account  between  him  and  the  plaintiff; 
and  certainly  we  could  not  hold,  that  whenever  an  action  for 
money  had  and  received  would  lie  by  A.  against  B.,  a  bailiff 
having^an  execution  from  a  division  court  against  A.  could 
seize  B.'s  money  to  satisfy  the. debt. 

The  facts  in  this  case  may  have  been  such  as  to  enable  the 
defendant  to  make  out  such  a  defence ;  but  I  think  this  plea 
does  not  necessarily  import  anything  more  than  that  the  defen* 
dant  was  accountable  to  the  plaintiff  for  a  certain  balance. 
The  defendant  ought,  we  think,  to  have  set  out  what  iimount 
he  had  leceived  for  the  plaintiff,  what  amount  he  had  taken 
from  it  under  the  agreement,  and  how  much  of  the  plaintifi's 
money  remained  in  his  hands ;  and  should  then  have  averred, 
if  the  facts  were  so,  that  this  money  of  the  plaintiff— separate 
and  apart  from  his  own  money-— was  remaining  in  his  hands, 
to  be  delivered  to  the  plaintiff  within  a  reasonable  time,  which 
had  not  elapsed,  and  tnat  while  it  was  so  remaining  the  bailift 
seized  it.  >¥e  do  not  imagine  that  the  defendant  could  have 
pleaded  such  a  plea  with  truth,  for  it  would  be  contrary  to  the 
common  course  of  business ;  but  if  he  could,  we  think  he  ought 
to  have  done  it,  and  that,  as  it  stands,  the  plea  is  insufficient. 
And  I  would  add,  that  I  am  not  satisfied  at  present  that  even 
under  the  circumstances  that  I  have  supposed  the  defence 
would  be  good,  since  the  defendant  was  under  no  obligation  to 
keep  the  proceeds  of  the  timber  in  money  by  him,  but,  accord* 
ing  to  the  course  of  business,  ^ould  pay  it  into  a  b&nk — and 
would  the  plaintifi's  claim  upon  him  do  extinguished  by  the 
identical  numey  being  stolen  or  lost^? 

Judgment  for  plaintiff  on  demnner. 


SMoex  KT  AL  y.  Tux  Town  Council  of  BftAxrroM), 

(EMterTerm,  ISVic.) 


C»pontiat^—LiabSitjffor  u^vrftanaed  m  npaiiutg  1 

Defeiidaiiu.  m  Municipal  Corporstiou,  M'«r«  repairing  t  ro«d  whioh  orpa>e4 
plaiiitiff't  raceway  by  a  culvert,  aiid  while  the  work  was  goiuf  on  the  modm 
and  other  material*  collected  for  it  about  the  eulvan  wera  oarriad  intu  th« 
raceway  by  a  violeut  storm,  aud  suffered  to  raiDsiu  ihara. 

HaU,  that  tlsa  dofeudauta  wert  not  liable. 

Cl4Q.B.R.iS6i] 

First  count— For  wronefully  throwing  earth,  stones  and 
rubbish,  into  a  raceway  which  leads  ofi*  the  water  from  the 
piaintifis'  mill,  thereby*  obstructing  the  flow  of  water,  and  im-% 
peding  the  working  ot  the  mill. 

Seamd  oouiU^Tbai  defendartte,  owning  aad  hmag  the  opq* 
I  tnfl  df  a  ibitfd  SiMdk  hd  tfwr  a  ^fOtmmk  imrtli  jltlihiJir 
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raceway,  and  such  road  being  out  of  repair,  the  defendants, 
while  repairing  it,  did  the  same  so  negligently  and  improperly 
that  earth,  stones  and  rubbish  were  wilfully  and  improperly 
permitted  by  them  to  fall  through  a  hole  in  the  bridge  or  cul- 
vert  into  the  raceway,  and  to  be  washed  into  the  same  from 
each  side  of  the  street  or  road ;  and  complaining  that  though  a 
reasonable  time  had  elapsed  defendants  did  not  remove  the 
same,  but  allowed  it  to  continue  obstructing  the  flow  of  water. 

Pleas:  1st,  Not  guilty,  by  statute :  2nd,  Traversing  plain- 
tiffs' alleged  right  to  have  the  water  flow  through  the  race. 

It  appeared  at  the  trial,  at  Brautford,  before  Bums,  J,,  that 
the  defendants  had  not  put  any  stones  or  rubbish  in  the  race- 
way, as  stated  in  the  first  count,  but  that  a  violent  storm  and 
iresnet  came  last  spring  and  carried  away  part  of  the  road 
across  and  near  the  culvert,  and  that  the  defendants  employed 
persons  to  repair  the  breach,  and  while  they  were  doing  it,  and 
nad  stones  and  other  materials  collected  on  or  about  the  culvert 
for  the  purpose,  another  storm  came,  which  carried  the  loose 
materials,  or  some  of  them,  into  the  raceway,  where  they  were 
Buffered  to  remain  till  this  action  was  brought.  It  was  con- 
tended by  the  defendants'  counsel  that  the  injury  complained 
of  did  not  arise  from  the  cause  or  in  the  manner  stated ;  that 
the  evidence  showed  that  the  defendants  did  not  place  the 
stones,  &c.,  in  the  raceway,  but  that  the  elements  occasioned 
the  mischief,  doing  damage  to  the  defendants  as  well  as  to  the 
plaintiffs ;  and  that  there  was  no  duty  by  law  incumbent  upon 
the  defendants  to  remove  from  the  plaintiff's  raceway  the  stones 
or  rubbish  which  the  freshets  had  carried  there.  The  learned 
judge  thought  the  action  could  not  be  maintained,  but  declined 
nevertheless  to  direct  a  nonsuit,  and  left  it  to  the  jury  to  say 
from  the  evidence  whether  the  plaintiff  had  sustained  such  an 
injury  as  he  complained  of,  by  anything  wrongfully  done  or 
committed  by  the  defendants. 

The  jury  found  for  the  defendants. 

J.  Duggan  moved  for  a  new  trial  on  the  law  and  evidence, 
and  for  misdirection.  He  cited  Henly  v.  Mayor  of  Lyme,  (5 
Bing.  C.  91.)  etir.  adv.  vult. 

BoBiNSON,  C.  J.,  delivered  the  judment  of  the  court. 

We  cannot  say  the  vertlict  was  wrong.  What  damage  the 
plaintiff  sustained  seems  to  have  arisen  from  natural  causes, 
for  which  the  defendants  are  not  liable. 

It  should  reasonably  have  been  regarded  as  an  accident ;  and 
instead  of  allowing  his  mill-race  to  continue  obstructed,  under 
the  idea  that  he  could  hold  the  defendants  responsible  for  the 
mischief  occasioned  by  the  elements,  the  plaintiff  would  have 
acted  more  wisely  and  reasonably  if  he  had  set  himself  to 
work  to  remove  the  rubbish. 

Rule  refused. 


Foster  y.  Geddes. 

(HHary  Term,  19  Vic.) 
{tUiporud  6y  C.  Ro^inson^  Esq.^  Banisur-at'Lavf.) 

Acceptance  by  tna$urer  of  a  eompanff-^LitMHty — Seal, 

Defendant  accepted  a  hill  drawn  upon  him  as  irraFurer  of  the  Wolfe  Inland  RaiU 
way  and  Canal  Co.,  Thu.<  :  ••  Accepted  W.  A.  Geddes,  Tren«.  W.I.  R.  W.  & 
C  Co."  adding  the  conHiany'«  seal :  Held,  that  he  was  {jersonally  liable. 

ScmAJe,  that  an  im|;)rpssi()n  upon  the  paper,  without  wax  or  aiiy  extraneous  6ub« 
staiice,  is  a  sufficient  seal. 

[14Q.B.  It939.] 

This  was  an  action  brought  by  the  payee  against  the  drawer 
and  acceptor  of  the  following  bill  of  exchange : — 

«  £32  8s.  lOd.  «  Kingston,  8th  January,  1855. 

"  Ninety  days  after  date,  pay  to  the  order  of  Alexander  Foster, 
at  the  ofRce  of  the  Bank  of  Upper  Canada  m  Kingston,  the  sum 
of  thirty-two  pounds  eight  and  ten-pence,  euiT«ncyy  and  chaige 
the  same  to  account  of  your  obedient  servant, 

"  Wm.  R.  Allen." 

<«  VL  A.  Geddes,  Esq.,  Trea«urer  of  the  Wolfe  Island  Canal 
Companyi  Kingston." 


The  acceptance  was  thiu — '<  Accepted,  W.  A.  Geddes,  Txea. 
W.  I.  R.  W.  &  C.  Co."  whk  an  impression  of  a  seal  made  on 
the  paper. 

At  tne  trial  at  Kingston,  before  Draper,  C,  J.,  it  was  proved 
that  the  impression  on  the  bill  of  exchange  was  the  representa- 
tion of  the  seal  of  the  Wolfe  Island  Railway  &  Canal  uo. ;  and 
it  was  contended  that  it  was  the  acceptance  of  the  company, 
and  not  the  individual  acceptance  of  the  defendant  Geddes,  and 
that  he  could  show  this  unaer  his  plea  that  ho  did  not  aocepC 
The  objection  was  overruled,  leave  being  reserved  to  move  ibr 
a  non-suit,  and  the  plaintifi  had  a  verdict. 

HeUiweU  moved  for  a  non-suit  on  the  leave  reserved. 

Burns,  J.,  delivered  the  judgment  of  the  court. 

With  the  exception  of  adding  a  seal,  the  case  is  quite  undis- 
tinguishable  from  The  Bank  of  Montreal  v.  DeLatre,  (6  U.C.R. 
362)  in/ which  the  court  held  the  defendant  to  be  personally 
liable  upon  an  acceptance  similar  to  the  present.  Since  the 
decision  of  that  case  one  very  similar  has  been  decided  in  Eng- 
land in  like  manner-Owen  v.  VanUster  (10  C.  %.  318.)  With 
respect  to  the  point  whether  the  impression  of  the  company's 
seal  upon  the  paper,  without  wax  or  a  wafer,  or  some  sul^tance 
hdhenng  to  the  paper,  is  to  be  treated  as  a  seal,  the  case  of 
The  Queen  v.  The  Inhabitants  of  St.  Paul  (7  Q.  B.  232)  would 
establish  that  it  should  be  treated  as  a  seal.  The  addition  of 
the  seal  of  the  company,  however,  does  not  the  less  make  the 
acceptance  of  the  defendant  his  own  individual  acceptance. 
It  might,  perhaps,  have  had  that  eflect,  if  the  bill  haa  been 
accepted  on  benalf  of  the  company  ^r  |>rocura<ton,  but  it  is 
not  so  accepted.    There  should  therefore  be  no  rule. 

Rule  refused. 


Bakclav  v.  The  MuNiciPALrTv  or  ths  Township  or 

Darlington. 

(Hilary  Term,  19  Vie.) 

Municipal  CouneU — Notice  to — By4a%ff, 

A  Mnrndna]  Coimeil  of  a  township  is  entitled  to  one  month's  notice  of  •etion, 
under  trie  statute  14  &  16  Vic,  cap.  64,  sec.  2,  and  12  Vic,  cap.  10,  sec.  6. 

If  a  by-law  be  not  void  on  the  face  of  it  without  being  quashed,  all  proceedings 
duly  had  under  it  while  it  remained  in  force  may  be  justified  under  it. 

[6  C.P.  R.,  4SS.] 

W^rit  issued  July  29, 1854.    Declaration,  Sept.  15,  1854. 

Trespass,  quare  clause  et  domum  f re  git,  being  on  lot  No. 
19,  7th  concession  of  Darlington,  and  taking  the  plaintiff's 
goods,  and  converting  them,  &c. 

Plea — Not  guilty,  oy  statute. 

It  appeared  iu  evidence  that  the  trespass  complained  of 
consisted  of  the  seizure  and  sale  of  goods  of  the  plaintiff,  in 
November,  1853,  under  two  distress  warrants  issued  by  the 
reeve  of  the  township,  to  enforce  two  convictions  of  the  plain- 
tiff in  certain  penalties  for  selling  spirituous  liquors  by  retail 
without  a  license,  and  contrary  to  the  by-laws  of  the  munici- 
pality— meaning  a  by-law  passed  the  7th  of  February,  1853, 
prohibiting  the  keeping  open  a  house  for  the  sule  of  spirituous 
liquors,  &c.,  by  retail,  &c.,  or  to  be  drank  therein  after  the  1st 
of  March  then  next,  under  certain  penalties  therein  decLred  ; 
that  in  Michaelmas  Term  (November,  1853)  a  rule  was  issued 
by  the  Court  of  Queen's  Bench,  calling  on  the  defendants  to 
snow  cause  why  said  by-law  should  not  be  quashed.  After 
which — that  is,  in  December,  1853 — the  defendants  repealed 
such  by-law  before  the  rule  Nisi  was  answered,  and  after- 
wards showed  such  repeal  as  cause  against  the  said  rule  being 
made  absolute  ;  and  on  the  2nd  of  February,  1855,  the  rule 
was  discharged  on  that  ground,  but  with  costs  to  be  paid  by 
the  deiendants. 

The  by-law  is  to  prohibit  the  opening  of  any  houses  for  the 
retail  of  wines  or  spirituous  liquors,  ale,  cider  or  intoxicating 
beer,  m  the  township  of  Darlington,  and  for  other  purposes 
therein  mentioned;  passed  7th  February,  1853.  It  recifed 
the  expediency  of  prohibiting  the  licensing  or  opening  of  an/ 


18M.] 


LAW    JOURNAL. 


2t5 


hMises  of  public  entertainment  for  the  sale  of  wines  or  spirit- 
uous liquors,  ale,  cider  or  intozioating  beer,  within  ihe  limits 
of  the  said  township ;  and  enacted,  that  if  any  person  should 
open  or  continue  to  keep  open  a  house  for  the  sale  of  wines  or 
apirituous  liquors,  ale,  cider  or  intoxicating  beer,  by  retail,  or 
to  be  drank  therein,  within  the  limits  of  the  said  municipality 
after  the  1st  March  nexl,  be  or  they  should,  upon  conviction 
thereof  before  the  town  reeves  or  any  or  more  justices  of  the 
peace  having  jurisdiction  in  the  said  municipality,  upon  the 
oath  of  one  or  more  witnesses,  or  upon  confession  of  the  party 
charged,  forfeit  and  pay  a  sum  not  less  than  £2,  nor  more 
than  £5  for  each  and  every  offence^  &c.>  with  costs  of  prose- 
cution. 

Second.  That  all  penalties  and  costs,  or  both,  imposed  by 
that  by-law,  should  be  levied  and  collected  as  provided  by 
the  6  Wm.  IV,  cap.  4 :  and  in  case  no  distress  sufficient  to 
satisfy  the  amount  of  penalty  or  costs,  or  both,  should  be 
found,  it  should  and  might  t>e  lawful  for  the  town  reeve  or 
justice  before  whom  the  complaint  should  be  made,  to  commit 
the  offender  to  the  county  gaol  for  any  time  not  exceeding 
twenty  days,  unless  the  penalty  and  costs  should  be  sooner 
paid ;  which  penalties,  when  received,  should  be  paid  as  the 
Jaw  directed. 

Third.  Is  to  punish  in  like  manner  evasive  indirect  sales. 

Fourth.  Repealed  by-law  No.  16,  for  limiting  the  number 
of  houses  of  public  entertainment  in  the  said  township,  &c., 
and  other  by-laws  inconsistent  with  this  by-law. 

On  the  24th  Sept.,  1853,  Mr.  Jones,  township  reeve,  issued 
two  summonses  to  plaintiff  to  answer  for  selling  spirituous 
liquors  by  retail  witnout  being  licensed  so  to  do,  and  contrary 
to  the  by-law  of  the  municipality  ;  one  summons  charging 
him  witn  having  done  so  on  or  about  the  8th  or  9th  of  Sep- 
tember, the  other  on  or  about  the  8th,  13th  and  31st  of  August, 
1853,  at  Darlington,  &c. 

On  the  3rd  of  October,  1853,  the  said  reeve  issued  two  war- 
rants to  Coleman,  constable  of  the  township,  recitine  plain- 
tiff^s  conviction  on  the  foregoing  charge.  One  allegea,  on  or 
about  the  31st  of  August,  ISS,  and  the  other  on  the  9th  of 
September,  1853,  contrary  to  the  by-laws  of  said  townsfiip ; 
whereby  he  had  forfeited  £5  over  and  above  costs  and  charges 
(in  each  case)  ;  such  costs  being  £S  7s.  3d.  and  £2  7s.  9d. 
respectively,  making  together  £S  7s.  3d.  and  £7  7s.  9d. ;  and 
the  constabfe  was  commanded  forth wiih  to  levy  the  same  of 
the  goods  of  the  plaintifi,  and  sell  the  same  in  eight  days,  if 
the  amount  and  costs  of  distress  were  not  paid,  &c. 

In  November,  1853,  the  goods  were  seized,  and  afterwards 
sold,  &c. 
In  Ddcember,  1853,  the  by-law  was  repealed. 

On  the  28th  February,  1853,  a  rule  Nisi  to  quash  the  said 
by-law,  granteJ  in  Michaelmas  Term,  1855,  was  discharged, 
on  payment  of  costs  of  the  application. 

The  jury  found  a  verdict  for  plaintiff. 

This  is  a  rule  upon  the  plaintiff  to  show  cause  why  such 
verdict  should  not  he  set  aside  as  against  Jaw  and  evidence, 
and  for  misdirection  and  excessive  damages,  or  to  enter  a 
verdict  for  defendants  pursuant  to  leave  reserved. 

Robinsony  C,  showed  cause. 

Vankoughntty  P.,  Q.C.,  supported  the  rule. 

The  points  made  at  the  argument  were — First.  Whether 
trespass  will  lie  against  defendants  for  the  act  complained  of, 
the  by-law  not  being  quashed — In  Re  Barclav  and  The  Muni- 
cipal Council  of  Darlington,  11  U.  C.  Q.  B.  R.'  470. 

Second.  Whether  defendants  were  not  entitled  to  notice  of 
action,  and  whether  it  is  not  too  late — Ba.  Ab.  Trespass,  £.  2 ; 
Kerrison  y.  Cole,  8  £a3t«  230,  Com.  Dig. 

Whether  the  by-laW|  until  repealed,  did  not  protect  all  act* 
ing.iuidar  it. 


Whether  the  damages  were  uotisxcessive,  the  goods  having 
been  bought  in  for  plaintiff. 

The  court  at  liberty  to  refer  to  the  report  of  the  case  of  Bar- 
clay v.  Municipal  Council  of  Darlington,  11  U.C.Q.B.R.  470, 
as  respects  both  fact  and  law  in  its  application  to  this  case. 

Macaulat,  C.J.,  delivered  the  judgment  of  the  court. 

The  12  Vic,  cap.  81,  sec.  185,  provided  for  quashing  by- 
laws in  the  whole  or  in  part  illegal,  and  enacted  that  no  action 
should  be  sustained  for  or  by  reason  of  anything  legally 
authorized  to  be  done  under  such  by-laws,  unless  such  by-law, 
or  the  part  thereof  under  which  the  same  should  be  done, 
should  be  quashed  (in  manner  therein  provided)  one  calendar 
mouth  previously  to  the  bringing  such  action ;  and  if  such 
corporation,  or  any  person  su€^  for  acting  under  such  by-law, 
should  cause  amenns  to  be  tendered  to  the  plamtiff  or  his 
attorney,  and  upon  such  tender  being  pleaded,  no  more  than 
the  amends  tendered  should  be  recovered,  the  court  should 
award  no  costs  to  plaintiff,  but  to  award  costs  to  the  defendant, 
to  be  deducted  out  of  the  amount  of  the  verdict. 

The  14  &  15  Vic.  cap.  109,  sec.  35,  enacted  that  whenever 
any  by-law,  order  and  resolution  snail  be  or  has  been  adopted 
by  any  municipality  whatever,  and  such  by-law,  order  or 
resolution  has  been  or  shall  be  quashed,  or  declared  illegal  or 
void  by  any  court  having  competent  jurisdiction  therein,  the 
municipality  by  which  such  by-law,  order  or  resolution  has 
been  or  shall  be  passed,  shall  alone  be  responsible  in  dam- 
ages for  any  act  or  acts  done  or  committed  under  such  by-law, 
order  or  resolution ;  and  any  clerk,  constable  or  other  officer 
acting  thereunder  shall  be  freed  and  discharged  from  any 
action  or  cause  of  action  which  shall  accrue  or  may  have 
accrued  to  any  person  or  persons  by  reason  of  said  by-law 
beino^  illegal  and  void,  or  naving  been  quashed ;  and  such 
muuicipaiity  shall  pay  all  costs  and  expenses  attending  the 
quashing  of  any  such  by-law,  &c.  Section  A,  of  the  same 
Act,  number  twenty-one,  substituted  a  clause  in  lieu  of  sec. 
155  of  12  Vic,  cap.  81,  providing  for  the  quashing  of  by-laws 
illegal  wholly  or  in  part,  and  enacted  that  no  action  should  be 
sustained  for  or  by  reason  of  anything  required  to  be  done 
under  any  such  by-law,  unless  such  by-law  or  the  part  thereof 
under  which  the  same  shall  be  done,  shall  be  quashed  in 
manner  aforesaid  one  calendar  month  at  least  previous  to  the 
bringing  such  action  ;  and  if  such  corporation,  or  aay  person 
suedfor  acting  under  such  by-law,  shall  cause  amends  to  be 
tendered  to  the  plaintiff  or  his  attorney,  and  upon  such  tender 
being  pleaded,  no  more  than  the  amends  tendered  shall  be 
recovered,  it  shall  be  lawful  for  the  court  to  award  no  costs  in 
favour  of  the  plaintiff,  and  to  award  costs  in  favour  of  the 
defendant,  and  to  adjudge  the  same  to  be  deducted  out  of  the 
amount  of  the  verdict,  &c. 

The  12  Vic,  cap.  81,  sec.  185,  provided  for  recovering  pen- 
alties, &c.,  for  the  punishment  of  persons  offending  against 
by-laws. 

The  6  Wm.  IV,  cap.  3,  sec.  4,  provided  for  enforcing  pen- 
alties against  persons  selling  spirituous  liquors  without  a 
license.  The  12  Vic,  cap.  8J,  sec  31,  No.  14,  and  the  13  & 
14  Vic,  cap.  65,  amended  the  laws  relative  to  tavern  licenses. 
T'\e  14  &  15  Vic,  cap.  120,  amended  the  last  mentioned  act, 
and  declared  the  7lh  and  8th  sections  of  6  Wm.  IV,  cap.  4, 
continued  and  in  force. 

The  14  &  16  Vic,  cap.  64,  amended  the  laws  affording 
protection  to  magistrates  and  others  in  the  performance  of 
public  duties  ;  and  enacted,  sec.  two,  that  no  writ  should  be 
sued  out  against  any  justice  of  the  peace,  or  other  officer  or 
jperaon  fulfilling  any  public  duty,  for  anything  by  him  done 
in  the  performance  of  such  public  duty,  whether  such  duty 
arises  out  of  the  common  law  or  is  imposed  by  act  of  parlia- 
nient,  imperial  or  provincial,  unless  notice  in  writing  ISe 
given,  &c.,  at  least  one  calendar  month  before  suine  out  the 
writ|  &o.    Section  3  provided  for  the  tender  of  aineoda  withia 
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one  calendar  month  after  neryice  of  sach  notice  ;  and  if  not 
accepted,  that  such  tender  may  be  pleaded  m  bar,  to<rether 
with  not  ^nilty,  or  any  other  plea;  and  if  the  jury  find  such 
Cctnder  sufficient,  ihey  shall  find  for  defendant,  but  if  insuffi- 
cient or  no  tender  made,  and  the  other  pleas  be  found  for 
plaintiff,  the  jury  shall  give  damages  and  the  plaintiff  recover 
ihe  same,  with  costs.  Section  5  authorize.**  the  general  issue 
to  be  pleaded,  and  the  special  matter  to  be  given  in  evidence 
under  it.  Section  6  authorizes  the  payment  of  money  into 
jBourt  to  be  specially  pleaded,  &c.  Section  8  limits  actions 
for  anything  (lone,  &c.,to  six  months  after  the  act  committed. 
Section  9  limits  the  act  to  justices,  officers  and  other  persons 
•acting  as  aforesaid  only ;  and  so  acting  bona  fide  in  the  exer- 
iCise  of  their  duty,  though  they  should  exceed  their  powers  or 
jurisdiction,  and  have  acted  clearly  contrary  to  law, — See  16 
Vic.y  cap.  178y  sec.  26,  and  cap.  180,  sees.  8,  9,  10. 

12  Vic,  cap.  10,  sec.  5,  No.  8,  enacted  that  the  word  person 
should  include  anybody  corporate  or  politic,  and  to  whom  the 
rontext  can  appiv,  &c.,  and  see  7  Wm.  IV.  cap.  14,  sec.  2 — 
Brown  v.  The  Muuicipality  of  Samia,  11 U.  C.  Q.  B.  R.  215 : 
Barclay  y.  The  Municipal  Council  of  Darlington,  11  U.  C.  Q. 
6.  R.  470,  and  16  Vic,  cap.  184,  (14lh  June,  1853)  further 
defined  the  powers  of  municipal  councils  to  make  by-laws. 
Section  three,  No.  2,  for  regulating  the  sale  of  intoxicating 
liquors  by  retail.  Sei*.tion  four  \»  for  prohibiting  the  sale 
thereof  under  13  &  14  Vic,  cap.  65,  and  requiring  a  public 
yote  to  authorize  such  prohibition. 

This  is  not  a  case  in  which  the  by-law  has  been  quashed 
under  the  statutes,  nor  is  the  action  brought  against  the  clerk, 
constable  or  other  officer  havin;;  acted  thereunder.  The 
question  therefore  does  not  arise  whether  the  reeve  or  any 
other  justice  of  the  peace  convicting  and  enforcing  penalties 
under  such  by-law,  is  liable  io  or  exempt  from  responsibility 
in  damages  therefor,  if  illegal.  But  the  action  rests  upon  the 
ground  that  the  })y-law  b  illegal  and  void  on  the  face  of  it,  and 
may  be  so  adjudged  in  a  collateral  proceeding  of  this  kind, 
though  not  quashed,  and  cannot  be  set  up  in  justification  of 
the  acts  complained  of,  and  upon  the  ground  that  being  illegal 
ajid  yoid,  the  mciucipality  may  be  sued  in  trespass  lor  tne 
9fitB  of  the  reeve,  ojr  any  other  magistrate,  in  convicting  the 
plaintiff  and  levying  the  penalties  by  distress  and  sale  of  his 
goods  under  its  ai.thorit'y,  although  not  quashed.  The  by-law 
uot  only  imposes  a  penalty,  but  provides  for  the  levying  the 
same  by  distress :  nd  sale  ol  the  oflender's  goods,  or  in  default 
thereof,  subjected  him  to  imprisonment ;  and  being  the  au- 
thority under  which  the  plainlifi's  gooiis  were  seized  and 
sold,  the  action  was  done  by  the  implicit  direction  and  order 
of  the  defendants,  though  not  imperatively  enjoined  thereby. 
And  if  the  Municipality  alone  is  responsible  m  damages  for 
any  act  done  or  committed  under  it,  I  am  not  prepared  to  say 
the  proceedings  complained  of  were  not  acts  done  or  commit- 
ted under  the  oy-Iaw,  or  that  the  defendants  are  not  liable  as 
principals  therein.  I  do  not  regard  the  repeal  of  the  by-law 
as  taking  their  defence  from  under  them,  if  it  legalized  and 
justified  the  acts  done  and  committed  (as  they  were)  while  it 
subsisted  and  continued  in  force.  If  therefore  the  by-law  is 
not  yoid  without  being  quashed,  all  proceedings  had  under  it 
while  it  remained  in  force  may  be  justified  untler  it — Steven- 
son y.  Oliver,  8  M.  &  W.  241 ;  Simpson  v.  Ready,  11  M.  &, 
W.  346;  Surtees  y.  Ellison,  8  Ex.  R.  138. 

But  whether  the  by-law  be  illegal  and  yoid  in  itself,  I  do 
not  deem  it  necessary  at  present  to  determine ;  because, 
assuming  it  to  be  so,  as  the  Court  of  Queen^s  Bench  seem  to 
haye  considered  in  Barclay  y.  The  Municipal  Council  of  Dar- 
lington, 11  U.  C.  Q.  B.  R.  470,  I  still  think  the  action  fails  for 
want  of  notice,  iiccording  to  the  opinion  expressed  by  this 
court  in  Reid  v.  I'he  City  of  Hamilton,  ante  269.  The  strongest 
objection  I  haye  felt  to  that  yiew  has  arisen  from  the  peculiar 
wording  of  12  Vic,  cap.  81,  sec  155,  and  afterwards  of  14  & 
15  Vic,  cap.  109,  sec  A.  No.  21,  suspendiog  actions  for  one 
eatsniH  nxmlfa  ttftorbgr^swB  aro  quamd,  and  aolhadadngllfe 


tender  of  amends  in  the  meantime  and  the  effect  of  such  tender 
at  the  trial,  as  compared  with  the  14  &  15  Vic,  cap.  54,  sec.  3, 
passed  the  same  day ;  and  which  last  act  contains  a  proyision 
similar  in  substance,  but  varying  as  to  the  pleading,  &c.,  fronii 
the  act  of  the  same  session,  cap.  109. 

It  is  howeyer  to  be  observed  that  No.  21  of  schedule  A.  is 
adopted  from  the  12  Vic,  cap.  81,  sec.  155,  which  was  preyious 
to  the  cap.  54  above  mentioned,  and  at  which  time  no  such 
provisions  as  those  contained  in  the  14  &  15  Vic,  cap.  54, 
applicable  to  corporations,  existed ;  and  this  may  tend  to 
explain  the  want  of  perfect  consistency  between  the  54th  cap. 
and  the  109th,  schedule  A.  No.  21,  in  relation  to  notice  of 
action,  tendering  and  pleading  tender  of  amends.  Under  the 
last  it  might  to  said  notice  was  unnecessary,  because  the 
Municipality  being  a  necessary  party  to  the  yote  quashing  the 
by-law,  is  privy  to  it,  and  has  notice,  or  is  bound  to  notice  the 
result,  after  which  the  same  period  of  time,  without  notice  of 
action,  is  afforded  to  tender  amends  that  is  allowed  under  the 
54th  cap.  after  notice.  It  may  also  be  said  that  if  the  ri^ht 
of  action  is  barred  in  six  months  after  an  act  committed,  u\e 
time  of  limitation  may  expire  before  the  by-law  can  be  quashed. 
But  it  does  not  follow  that  notice  of  action  may  not  be  given 
previous  to  its  being  quashed,  and  the  writ  issued  if  necessary, 
to  save  the  time  and  the  delay  in  making  absolute  the  rule  to 
quash,  is  with  the  court,  and  not  the  party  ags^rioved.  How- 
ever, neither  the  case  of  Reid  v.  The  City  of  Kmilton  nor  this 
case  are  actions  brought  alter  by-laws  quashed,  and  the  proyi- 
sions  in  that  act  do  not  therefore  necessarily  apply. 

The  defendants  haye  pleaded  the  seyeral  issues  per  statute, 
and  given  the  subject  matter  in  evidence  under  it ;  a  privilege 
to  which  they  are  only  entitled  under  the  54th  cap.,  and  no 
tender  is  pleaded  as  made  under  either  act.  The  cause  of 
action  arises  out  of  the  bona  fide  performance  of  the  public  duty 
of  defendants  acting  under  the  municipal  acts  of  parliament, 
however  their  powers  may  haye  been  exceeded,  or  the  act  or 
by-laws  may  haye  been  contrary  to  law.  And  for  the  reason 
expressed  in  Reid  y.  The  City  of  Hamilton,  it  still  appears  to 
me  Ihat  the  facts  permit  a  case  bein^  I  rou^ht  against  the  de- 
fendants within  the  spirit  and  meaning  ot  the  54th  cap.,  and 
that  the  argument  is  cogent  and  prevailing,  and  that  they  are 
entitled  to  the  protection  afforded  thereby.  If  so,  the  action  is 
too  late,  and  the  delay  was  the  plaintitf 's  own  delay ;  and  if 
uot,  a  month's  notice  of  action  ought  to  haye  been  given.  1 
may  further  remark  in  relation  to  the  merits,  that  admitting  the 
illegality  of  the  by-law,  thai  did  not  authorize  the  plaintiff  to 
sell  spirituous  liquors  by  retail  without  a  license.  A  by-lav 
illegally  prohibiting  the  sale  at  nil  could  not  warrant  the  sale 
without  a  license,  if  in  the  absence  of  such  by-law  a  license 
would  be  necessary — 6  Wm.  IV,  cap.  4,  sec.  2,  and  previous 
acts,  including  the  imperial  statute  14  Geo.  Ill,  cap.  88,  and 
the  provincial  statute  33  Geo.  Ill,  cap.  15,  and  12  Vic,  cap.  81, 
sec.  31,  No.  14;  13  St  14  Vjc,  cap.  65,  sec  4,  and  proviso  at 
the  end  thereof. 

It  does  not  appear  that  a  previous  yalid  by-law  under  the 
last  mentioned  act  and  section  did  not  exist ;  if  not,  it  did  not 
follow  that  the  previous  statutes  had  ceased  to  operate.  As  to 
the  power  to  issue  licenses,  see  sees.  5  and  9,  and  16  Vic,  cap, 
184,  sec  5. 

The  plaintiff  was  convicted  for  selling  spirituous  liquors 
without  license ;  and  for  all  that  appears,  he  might  haye  been 
rightly  so  convicted  ;  in  which  event  the  conviction  and  war- 
rants would  be  only  exceptionable  as  wanting  in  due  form  of 
law,  and  perhaps  as  being  for  too  small  penalties.  But  in  that 
event  the  plaintifl's  remedy  would  be  against  the  conyicting 
magistrate,  for  acting  under  the  statutes  without  duly  conform- 
ing to  the  requirements  thereof.  And  il  so,  he  would  be  clearly 
entitled  to  notice,  and  the  action  is  too  late  under  the  14  &  16 
Vic,  cap.  55.  So  that  in  anv  point  of  yiew  it  appears  to  mn 
the  rule  should  be  made  abeolute  for  a  new  trial,  without  cosUk 

P9r  (hir— Adfe  ^SMbam. 


1856.] 


LAW    JOURNAL. 


ttl 


CHAMBER  REPORTS. 


{Bq^orted  /br  tlu  Law  Journal  and  Harrison**  Common  Law  Procedure  Aet^  by 

T.  MooBB  Bkn»on,  Esquirb.) 


Chard  v.  Lout. 

The  tariff  *ff  cof«  under  the  C.  L.  P.  Act  does  not  apply  to  the  County  Courts. 

[Or1.4.18S6.J 

In  this  case  the  Master  required  information  respecting  the 
taxation  of  costs,  an  appeal  having  been  roade  from  the  taxation 
in  the  county  of  Hastings,  where  costs  were  taxed  upon  the 
scale  of  the  Superior  Courts,  in  an  action  oi  **  inferior  jurisdic- 
tion," because  it  was  supposed  that  the  County  Court  Tanf! 
had  been  done  away  with  by  the  18th  sec.  of  cap.  90, 19  Vic. 

Burns,  J. — I  cannot  imagine  how  it  could  be  supposed  that 
the  tariff  of  fees  of  the  Courts  of  Queen's  Bench  and  Common 
Pleas  could  govern  the  County  Courts.  The  18th  section  of  19 
&  20  Vic,  cap.  90,  says,  *^  Until  otherwise  ordered  by  rule  of 
the  Court  made  in  pursuance  of  the  <  Common  Law  Procedure 
Act,  1856,'  the  costs  of  writs  issued  under  the  authority  of 
this  Act  and  of  all  other  proceedings  under  the  same,  shall  be 
and  remain,  as  nearly  as  the  nature  thereof  will  allow,  the  same 
as  heretofore,  but  in  no  case  greater  than  those  already  estab- 
lished." Whether  these  words  might  be  construed  impliedly 
to  give  power  to  the  Judges  of  the  Superior  Courts  to  make  a 
tariff  of  fees  for  the  County  Courts,  is  not  the  question — but  the 
question  now  is,  whether  the  tariff  they  have  made  for  the 
Superior  Courts  is  in  force  in  the  County  Courts,  considering 
that  the  County  Courts  have  no  tariff  of  costs.  The  C.  L.  P. 
Act  nowhere  gives  the  Judges  of  the  Superior  Courts  power  to 
make  a  tariff  of  fees  for  the  County  Courts,  though  they  might 
have  authority  to  make  one  for  Inferior  Jurisdiction  cases.  It 
is  under  the  313th  section  of  that  Act  that  the  Judges  have 
power  to  mak^  a  tariff  of  costs  for  the  Courts  of  Queen's  Bench 
and  Common  Pleas,  but  that  section  is  not  introduced  into  the 
County  Courts  Act  along  with  the  other  sections  enumerated 
in  the  2nd  section  of  the  County  Courts  Act.  It  is  introduced 
under  the  3rd  section,  so  far  as  the  Rules  provide  for  the  gov- 
ernance of  the  offices  of  the  Clerks.  The  19th  section  of  the 
County  Courts  Act  makes  the  practice  and  proceeding  of  the 
Superior  Courts  to  be  the  practice  of  the  County  Courts  in  all 
cases  not  expressly  provided  for  by  law ;  and  under  that  section 
the  Rules  adopted  by  the  Judges  for  the  Superior  Courts  must 
govern  the  practice  in  the  County  Courts.  It  is  obvious,  how- 
ever, that  this  section  cannot  be  strained  to  introduce  a  tariff  of 
costs  while  the  Judges  of  the  Superior  Courts  were  careful  to 
say  in  the  170th  Rule  that  the  schedule  of  costs,  marked  B.,  to 
the  rules  annexed  should  be  the  tariff  of  costs  in  all  civil  actions 
in  the  Courts  of  Queen's  Bench  and  Common  Pleas.  There 
really,  however,  appears  no  difficulty  about  the  matter  when 
we  look  at  the  words  of  tke  I8th  section  of  the  County  Courts 
Act ;  this  says,  that  the  costs  of  the  County  Courts  shall  be  and 
remain  as  nearly  as  the  nature  thereof  will  allow  the  same  as 
heretofore,  but  in  no  case  greater  than  those  already  established. 
The  75th  section  of  8  Vic.  cap.  13,  enacts  that  the  costs  in  the 
■chedule  annexed  to  that  Act  shall  be  the  fees  to  be  demanded 
and  received.  That  section  is  not  repealed  by  the  new  Act, 
but  continues  in  force,  and,  as  it  appears  to  me,  must  govern 


wherever  it  can.  if  the  Judges,  by  virtue  of  the  18th  section 
of  the  County  Courts  Act,  could  be  said  impliedly  to  have 
authority  to  make  a  tariff  of  fees  for  those  Courts,  yet  it  is  doubt- 
ful whether  they  would  have  authority  (o  exceed  fhe  sums 
provided  in  the  tariff  annexed  to  8  Vic,  cap.  13,  so  far  as  the 
items  thera  are  specified.  How  it  is  possible  then  to  construe 
the  words  of  the  18th  section  to  mean  that  the  rule  of  the  Judges 
170,  which  establishes  the  tariff  of  fees  for  the  Superior  Courts, 
can  have  the  effect  of  establishing  a  tariff  for  the  County  CourC^ 
I  cannot  imagine ;  for  if  it  is  so,  then  the  act  of  the  Judges 
must  have  the  effect  of  repealing  the  75th  sec.  of  8  Vic,  cap^ 
13 ;  but  that  was  in  force  when  the  rules  of  the  Judges  were' 
made,  and  the  last  act  says  that  the  costs  shall  iu  no  case  ber 
greater  than  already  established.  It  is  quite  a  mistake  to  sup- 
pose that  there  is  no  tariff  in  force  for  the  County  Courts  irres- 
pective of  the  tariff  of  costs  established  by  the  Superior  Courts, 
for  the  75th  section  of  18  Vic,  cap.  13,  remains  still  in  force  ; 
and  it  is  really  a  mistake  to  suppose  that  the  Common  Law 
Procedure  Act  gave  the  Judges  power  to  make  a  tariff  for  the 
County  Courts.  The  meaning  of  the  18th  section  of  the  County 
Courts  Act  is  very  obscure  as  to  any,  and  if  any,  what  power 
the  Judges  may  have  with  regard  to  regulating  County  Court 
costs ;  but  it  is  very  clear  to  me  that  what  has  been  done  in 
re^t)ect  to  the  costs  of  the  Superior  Courts  cannot  by  reason  of 
anything  the  Legislature  has  said  in  (he  County  Courts  Act  be 
considered  as  regulating  (he  costs  of  those  Courts,  or  of  repeal- 
ing the  75th  sec.  of  8  Vic,  cap.  13 ;  of  oour^  there  may  be  a 
difficulty  in  taxing  (he  costs  of  various  proceedings  which  may 
be  carried  on  in  the  County  Courts  analogous  to  (hoee  in  (he 
Superior  Courts,  but  that  difficulty  I  cannot  help.  Because  it  is 
so,  it  will  not  relax  the  proper  coirstruction  of  this  Act ;  for  if  it 
should,  then  a  grievance  would  ie  introduced  of  greater  mag- 
nitude. The  44th  sec.  of  the  C.  L.  P.  Act  contemplates  costs - 
upon  attachment  cases  to  be  on  a  different  scale  in  the  "  Infe- 
rior Jurisdiction"  cases,  and  the  155(h  rule  of  Court  would  be 
totally  inoperative  if  the  tariff  is  to  be  the  guide  in  the  County 
Courts.  The  59th  sec  of  8  Vic,  cap.  13*,  Would  also  be  a  dead' 
letter. 

...  .1  I    I      I        -        I ,.  I  .1        ,    ■  4 

ROSSE  ZT  AL.  V.  CVMMINGS. 

Pleas  of  payment  ^^did  not  endorse^"  and  ^  UKOit  o/notice^**  may  ie  pimdtdta- 
gelker  6y  the  endorser  of  a  promissory  natty  without  leaue  ^  a  Judge,- 

(Oct.  4,  lasc] 

Declaration  against  the  endorser  of  a  promissory  note. 

Pleas:  1st.  Denying  that  the  endorsement  was  defendant's 
endorsement;  2nd.  Payment;  3rd.  That  the  defendant  did 
not  receive  notice  that  he  would  be  required  to  pay  the  note. 

This  was  an  action  on  a  promissory  note,  on  which  the  plain- 
tiff had  signed  interlocutory  judgment,  the  action  having  been 
commenced  under  the  old  law,  but  the  declaration  filed  and 
delivered  since  the  C.  L.  P.  Act  came  into  operation,  the 
plaintifb  considering  that  the  defendant  should  have  obtained 
leave  to  plead  the  second  of  the  three  pleas  before  doing  so. 
The  plaintiff  then  obtained  a  summons  under  the  143fd  section 
of  (he  C.  L.  P.  Act,  calling  on  the  defendant  to  show  cause 
why  it  should  not  be  referred  to  the  Master  to  ascertain  the 
amount  due  to  the  plaintiffs.  In  answer  to  his  application  the 
defendant  applied  for  leave  to  plead  the  three  pleas  mentioned 
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on  an  affidavit  stating  that  there  are  grounds  for  the  defences 
sought  to  be  set  up,  but  at  the  same  time  contends  that  under 
the  133rd  section  the  plea  of  payment  may  be  pleaded  with 
the  pleas  denying  the  endorsement  and  notice,  and  that  they 
are  allowable  without  leave. 

McDonald  for  plaintiff ;  /.  B,  Reid  for  defendant. 

Burns,  J. — On  the  first  consideration  of  this  case  I  was  much 
inclined  to  think  the  125th  section  of  the  Act  warranted  the 
defendant  in  traversing  all  the  material  allegations  of  the  dec- 
laration by  any  number  of  pleas,  which  were  merely  negative, 
and  that  the  rule  that  the  defendant  should  apply  for  leave  to 
plead  more  than  one  plea,  only  applied  when  the  defendant 
pleaded  affirmative  matter  on  his  side  to  destroy  the  cause  of 
action.  I  find  that,  in  considering  the  effect  of  the  Sli^t  section 
of  the  English  Act,  corresponding  to  the  130th  section  of  our 
Act,  the  obligation  to  apply  for  leave  to  plead  double  applies 
as  well  to  negative  as  to  affirmative  pleas.  An  instance  ot 
many  pleas  traversing  various  allegations  of  the  declaration,  all 
of  a  negative  character,  appears  in  Piatt  v.  ElsCy  8  Exch.  364. 
The  plaintiffs  are  right,  therefore,  in  supposing  that  as  a  gene- 
ral rule  the  defendant  should  ask  for  leave  to  plead  double, 
even  in  traversing  the  different  allegations  in  the  declaration ; 
but  it  remains  to  be  considered,  whether  in  this  particular  qase 
the  defendant  was  not  at  liberty  to  plead,  that  he  did  not  en- 
dorse, and  that  he  had  notice  of  non-payment  without  asking 
for  permission  to  join  those  two  pleas,  the  pleas  of  payment  and 
that  he  did  not  endorse  being  expressly  authorised  by  the  133rd 
section  of  the  Act.  Our  Rules  of  1842  did  not  prohibit  more 
pleas  than  one  as  the  English  Rules  did,  but  in  actions  on  Bills 
of  Exchange  and  Promissory  Notes,  the  plea  of  non-assumpsit 
was  made  inadmissible  ;  and  the  defendant,  in  a  case  like  the 
present,  was  then  obliged  to  plead  two  pleas,  in  order  to  deny 
the  allegations  of  the  declaration — and  he  had  no  occasion  to 
ask  permission  from  the  court  to  do  so.  The  Rules  of  1842  will 
remain  in  force  until  next  Easter  Term.  The  second  of  the 
Rules  respecting  pleading  recently  made,  says,  that  several 
pleas  founded  on  the  ground  of  answers  or  defence  shall  not  be 
allowed,  but  this  will  not  be  in  force  until  next  Easter  time. 
In  Archer  v.  Garrard^  3  M.  &  W.,  63,  it  was  determined 
that  several  pleas,  which  only  make  one  answer  to  the  decla- 
ration, do  not  require  to  obtain  leave  to  be  pleaded  together. 
Now,  testing  this  case  by  that  rule,  it  appears  to  me  the  defen- 
dant was  at  liberty  to  plead  the  two  pleas  without  asking  per- 
mission to  do  so.  The  contract  of  the  endorser  of  a  promissory 
note  is,  that  he  will  pay  if  the  maker  do  not,  provided  he,  the 
endorser,  receives  notice  of  non-pa3rment  by  the  maker.  The 
giving  of  notice  of  non-payment  is  part  of  the  contract. — 
The  133rd  section  of  the  C.  L.  P.  Act  allows  the  defendant  to 
deny  the  oontract,  together  with  a  plea  of  payment.  Here  in 
this  case  the  defendant  by  his  first  plea  says  that  he  did  not 
endorse ;  that  puts  in  issue  his  surnature  merely — ^but  that  is 
only  part  of  his  contract :  and  if  the  defendant  does  not  deny 
this  notice,  ha  must  be  taken  to  admit  it.  The  second  plea 
denies  the  other  part  of  the  contract,  that  is,  that  he  had  not  the 
notice  he  contracted  he  should  have  in  order  to  render  him 
liable.  In  order  to  deny  this  contract  in  tato  the  two  pleas  are, 
therefore,  necessary.    The  135th  section  is  doubtful  as  to  the 


manner  in  which  the  defendant  may  deny  the  contract,  but  I 
apprehend  that  any  number  of  pleas  may  be  used  which  may 
in  consequence  of  the  peculiarity  of  the  contract  become  neces- 
sary for  that  purpose.  It  is  the  peculiarity  of  the  contract  of 
endorser  of  a  note  which  renders  it  necessary  to  use  two  pleas 
in  order  fully  to  deny  it.  The  mere  denial  of  the  endorsement 
would  admit  the  notice,  and  the  denial  of  having  received  notice 
would  admit  the  endorsement. 

It  is  very  true  if  the  defendant  succeeds  on  either  plea  it 
affords  an  answer  to  the  action,  but  the  contract  is  of  a  two-fold 
character,  and  the  two  pleas  do  not  cover  the  same  ground  of 
defence,  but  are  distinct,  applying  to  the  two  different  parts  ot 
the  contract.  Non-assumpsit  would  have  traversed  both,  but 
the  Rules  of  1842  compelled  the  defendant  in  a  case  like  this 
to  traverse  the  contract  severally  by  distinct  answers.  Taking 
the  125lh  section  with  the  133rd  section,  and  constraing  them 
with  the  Rules  of  1842,  I  think  the  endorser  of  a  note  may 
deny  his  endorsement  and  want  of  notice  without  asking  per- 
mission to  do  so,  and  that  they  are  not  inconsistent  pleas.  The 
135th  section  authorises  the  plaintiff  to  sign  judgment,  if  the 
defendant  pleads  several  pleas  with  the  leave  of  the  Court  or  a 
Judge,  except  in  cases  specially  provided  for,  but  the  133rd 
section  provides  for  the  defendant  denying  the  contract  alleged 
in  the  declaration  without  leave  of  tho  Court,  and  the  Rules  of 
1842  obliged  the  defendant  in  an  action  of  this  kind  to  do  so  in 
two  pleas  instead  of  one. 

The  plaintiff  must,  I  think,  proceed  to  issue  on  the  pleas 
already  pleaded,  and  the  present  summons  must  be  discharged, 
but  it  will  be  without  costs. 


MCTBOPOMTAN  BuiLDINO  SOCISTT  V.  MoPhUUOIT* 

9UM  ueUon — PmeUet, 

[Oct  t  &  i.] 

/.  Hamilton  obtained  a  summons  to  set  aside  a  writ  of  sum- 
mons in  ejectment  on  the  grounid  that  if  did  not  issue  from  the 
office  of  the  Deputy  Clerk  of  the  Crown  of  the  county  within 
which  the  premises  lay — sec.  221  C.  L.  P.  Act. 

On  the  summons  being  moved  absolute,  it  was  objected  for 
the  plaintiffs,  that  the  plaintiffs  were  described  as  ''/Ae"  Metro- 
politan Building  Society— the  word  «fhe"  being  superfluous 
and  an  error  in  the  naming  of  the  plaintiffs.  In  the  case  of 
hPKenna  v.  The  Western  Assurance  Company^  a  summons 
had  been  set  aside  by  Richards,  J,,  where  the  word  <<the"  was 
left  out.  Besides,  the  writ  was  a  nullity,  not  having  been 
issued  from  the  proper  office,  and  the  defendant  therefore 
should  not  have  made  this  application,  but  have  taken  no  notice 

of  the  writ  whatever. 

• 

Burns,  J.,  overruled  both  objections  to  the  sommons.  The 
case  cited  before,  Richards,  J,,  had  this  difference,  that  there 
the  word  «the''  was  left  out,  here  it  was  saperfluousi  and  the 
mistake  could  be  rectified  ty  inverted  commas  placed  on  each 
side  of  the  words  "  Metropolitan  BuiWing  Society."  It  would, 
however,  be  altogether  out  of  the  usual  course  of  practice  to  set 
aside  a  summons  for  want  of  certain  points  or  stops.  As  to  the 
other  objection,  if  the  defendants  were  obliged  to  treat  it  as  a 
nullity  without  noticing  it,  they  might  afterwaida  be  put  to  inoon- 
Tonienoe,  if  the  plaintifi  went  on  to  judgment  and  execution 
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on  the  defective  writ.    The  writ  must  therefore  be  set  aside 
with  costs,  and  the  summons  made  absolute. 


McLeod  v.  Buchanan. 

A  prisoner  applying  to  be  diachargfd  from  custody^  wuier  the  300th  ittetion  of  die 
C.  L,  P.  Aet  1856,  should  sUow^  in  addition  to  the  other  requirements  of  thai  see- 
ttion,  that  he  has  been  in  close  custody  for  three  sueeessioe  calmdax  months. 

[Oct.  8. 1856.] 

On  the  8th  October,  1856,  defendant  obtained  a  summons 
calling  on  plaintiff  to  show  cause  why  defendant  should  not 
be  altogether  discharged  from  custody. 

The  affidavit  of  the  defendant  was  that  required  by  the 
300th  section  of  the  C.  L.  P.  Act  1856,  « that  he  is  not  worth 
five  pounds,  &c." ;  but  it  did  not  disclose  the  nature  or  dura- 
tion of  his  custody^ 

J,  B,  Reid  showed  cause,  and  submitted  that  it  should  be 
shown  by  defendant  that  he  had  been  confined  in  clos^  cus- 
tody in  execution  for  three  successive  calendar  months^ 

AlcMiehad  in  reply^ 

Burns,  J. — I  think  the  prlson^t's  having  been  confined  in 
clbse  custody  in  execution  for  three  successive  Calendar 
months,  is  a  condition  precedent  to  his  applying  for  relief 
nnder  the  300th  section.  I  must,  therefore,  discharge  this 
eummons; 

Summons  discharged  accordingly. 


at  the  same  time  with  papers  prepared  to  sign  judgment,  and 

did  immediately  sign  the  judgment,  seeing  the  appearance 

duly  entered. 

Summons  made  absolute  without  costs^  because  it  ap- 
peared that  the  Deputy  Clerk  of  the  Crown  had 
received  the  appearance  the  day  before  with  instruc- 
tions to  keep  it  and  file  the  first  thing  next  morning. 


Lanark  &  Druhmond  Plank  Road  Co.  v.  Bothwell. 

WJiMtv  it  Ufos  shown  that  bffore  signing  judgment  vnder  the  62inf  seftitm  of  the 

C.  L,  P.  Aet  1856,  the  plaint{ff>s  atlamey  had  seen  the  entry  of  the  appearance  in 

the  proper  teofc,  oiui  the  appearccnee  paper  itsdf:  Held,  that  the  notice  of  appear- 

emce  t»as  sufficient, 

[Oct.  n,  1856.] 

The  writ  of  summons,  specially  endorsed.  Was  served  on 
the  BOlh  of  August,  1856. 

On  the  9th  Sept.  an  appearance  was  entered  for  defendant ; 
but  1K)  ndtioe  thereof  wa^  given  to  plaintiff's  attorney,  as 
required  by  the  62nd  sec.  of  the  C.  L.  P.  Act,  1856. 

On  same  day  plaintiff's  attorney  signed  judgment  as  in  case 
of  non*<Lppearance. 

FhUlpoUSy  for  def^nddnt,  obtained  a  summons  on  26th  of 
Sept.  to  set  aside  the  judgment  as  irregularly  signed ;  and 
contended  that  the  plaintiff's  attorney  having  seen  the  entry 
of  the  appearance  in  the  proper  book  at  the  ofiice  of  the  Deputy 
^Clerk  of  the  Crown,  and  having  also  seen  the  appearance 
itself,  before  signing  his  judgment,  had  sufficient  notice  of 
such  appearance. 

C  J.  Patterson  showed  cause  on  the  11th  October,  and 
cited  the  ISlst  of  the  Rules  of  Court  of  Trinity  Term,  1856, 
which  requires  aU  notices  to  be  in  writing. 

Mr.  Justice  Burns  held,  that  the  knowledge  of  the  plaintiff 
that  appearance  was  entered,  though  it  »'as  entered  on  morn- 
ing of  the  day  after  it  should  have  been,  according  to  the 
time  of  the  service  of  the  writ  of  summons,  was  sufficient  to 
dispense  with  a  written  notice  by  the  defendant  that  he  had 
appeared.  Besides  the  plaintiff  did  not  give  time  for  such 
notice  to  be  given,  for  the  appearance  was  entered  at  the 
opening  of  the  office  in  the  morning,  and  the  plaintiff  came 
35 


LSCLAIRE  ET  AL  V.  PrUDHOMME. 

A  plea  of  want  of  consideration  for  a  promissory  note  eanntU  be  pleaded  in  eonjmsum 

tion  with  a  plea  t^nonfeeiu  without  leave, 

(Oct.  18, 1866.] 

Declaration  on  promissory  note  made  by  defendant,  payable 
to  plaintiff,  and  averring  presentment. 

Plea&: — Ist,  Nan  Fecit. 

2nd,  Denying  presentment. 

3rd,  That  some  time  previous  to  the  day  on  which  the  said 
promissory  note  bears  date,  there  being  an  unsettled  account 
between  plaintiffs  and  defendant,  the  said  note  was  given  by 
defendant  to  plaintiffs  upon  the  understanding  that  if  at  the 
day  of  its  date  it  should  be  found,  upon  settlement,  that  there 
was  a  balance  due  from' defendant  to  the  plaintiffs,  then  plain- 
tiffs should  be  at  liberty  to  use  the  said  note,  but  not  ether- 
ise ;  that  before  the  day  of  the  date  of  said  note  plaintiffs  and 
defendants  had  a  settlement  of  accounts,  and  at  the  day  of  the 
date  of  said  note,  there  was  no  balance  due  from  defendant 
to  plaintiffs ;  that  there  never  was  any  other  consideration  for 
said  note,  and  that  the  plaintiffs  hold  the  same  without  any 
consideration. 

Plaintiff  signed  judgment  under  the  135th  sec.  of  C.  L.  P. 
Act,  1856. 

On  26th  Sept.  1856,  defendant  obtained  a  summons  to  set 
aside  the  judgment,  on  the  ground  that  it  ^as  irregularly 
signed. 

Jackson  showed  cause  on  the  13th  October. 

Mr.  Justice  Burrs  held,  that  as  the  1st  and  3rd  pleas  were 
inconsistent,  and  set  up  two  distinct  defences  to  the  same 
cause  of  action,  the  defendant  should  not  have  pleaded  them 
without  having  first  obtained  leave  under  the  130th  section  of 
the  C.  L.  P.  Act,  1856 ;  and  that  judgment  was  therefore 
rightly  signed  by  the  plaintiff. 

The  judgment  was,  however,  set  aside  upon  the  merits,  and 
the  defendant  admitted  to  plead,  upon  terms. 


Shxe  V  O'Neil. 

After  a  cause  has  bem  entered  for  trial,  it  is  no  longer  within  the  provisions  of  the 

9iih  section  of  the  C.  L,  P.  iief,  1856. 

[Oct.  14, 1856.} 

S.  Richards,  on  behalf  of  plaintiff  obtained  a  summons  on 
the  14th  October,  1856,  from  Mr.  Justice  BumSy  calling  upon 
the  defendant  to  show  cause  why  this  suit  should  not  be 
referred  to  arbitration  under  the  84th  section  of  the  C.  L.  P. 
Act,  1856. 

C  Sf.  Patterson  showed  cause,  and  objected  that  tlie  suit 
having  been  entered  for  trial  on  the  13th  October,  it  was  no' 
longer  within  the  provisions  of  the  84th  section. 

Hb  Lordship,  Mr.  Justice  Burns,  said  that,  had  he  known 
at  the  ttmo  this  summons  was  applied  for,  that  the  cause  had 
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already  been  entered  for  trial,  he  would  not  have  granted  it. 
Thfi  135th  eection  gives  power  to  the  Judge  at  Nisi  Priwt  to 
deal  with  the  case,  and  though  the  words  of  the  84th  section 
are  not  restncted  as  to  the  time  the  application  may  be  made, 
yet  if  the  application  can  be  made  to  a  Judge  in  Chambers 
after  the  cause  is  entered  for  trial,  it  may  lead  to  great 
confusion  in  practice.  Taking,  therefore,  the  two  sections 
together,  the  most  reasonable  construction  to  put  upon  them 
is,  that  the  Legislature  intended  that  the  Judge  who  had  pos- 
session of  the  Record  at  Atst  Print  was  the  Judge  to  deal 
wilh  it. 

Summons  discharged. 


WxLSZS  ▼.  Thk  Bvffalo,  Brantford  and  Godericr  Railway 

Company. 

A  wpetiai  gndentfiunt  on  tft^torir  of  summons  that  tks  ptamtiffdaims  a  stated  sum 
a$  the  amount  of  an  ateoumi  nnderedj  is  not  si^ffident  particulars  ofdtmand, 

[Oct  14s  1856.] 

The  writ  of  summons  was  specially  endorsed  under  the  4l8t 
section  of  the  C.  L.  P.  Act,  1856,  stating  the  plaintifPs  claim 
to  be  <<£107  lis.  9d.  amount  of  account  rendered  on  19th 
February,  1856,  for  printing  and  advertising  for  the  defen- 
dants at  their  request.^' 

On  the  14th  October,  1856,  a  summons  was  obtained  from 
Mr.  Justice  Burns,  by  defendants,  calling  on  plaintiff  to  show 
cause  why  he  should  not  deliver  further  and  better  particulars. 

Summons  absolute. 


Thom  v.  Huddy. 

A  piea  that  the  person  whom  defendant  debauch^  was  nait  plainttj^H  wifty  wiU  iwX 

he  aBawed  with  n  pUa  of  ^^  not  ifuiUy.  "—A  pUa  that  at  iV  Ume  of  the  erimmal 

mtenouTUy  platntiff  had  renounced  the  society  of  his  wife  and  was  living  apart 

from  her.  is  bad  in  suQstance.  and  wiB  not  be  allowed, 

^  '  [Oct  14, 185S.1 

Declaration — That  the  defendant  debauched  and  carnally 
knew  the  plaintifPs  wife. 

/.  B.  Ready  for  defendant,  obtained  a  summons  under  the 
10th  section  of  the  C.  L.  P.  Act,  1856,  for  leave  to  plead : 

I  St,  Not  guilty. 

2nd,  That  the  person  whom  defendant  debauched  was  not 
the  plaintifPs  wife.  • 

3rd,  Leave  and  license  of  plaintiff. 

4th,  That  before  arid  at  the  time  of  the  committing  of  the 
grievance  complained  of,  plaintiff  had  relinquished  and 
renounced  the  society,  comfort  and  assistance  of  his  wife, 
and  had  separated  himself  from,  and  was  living  apart  from 
her,  and  has  never  since  returned  to  her. 

Summons  signed  on  the  14th  October,  1856. 

Burns,  J.,  disallowed  the  2nd  plea,  as  being  included  in 
the  1st,  and  therefore  unnecessary;  and  also  disallowed  the 
4th  plea,  as  afibnling  no  answer  to  the  declaration,  and  there- 
fore bad  in  substance. 


James  S.  Robins  t.  Canslla  Porter. 

A  writ  of  injunction  wiU  be  gramted  in  the  first  instance  upon  an  ez  parte  appUeet' 
tion  under  the  2B6th  section  of  the  C,  L.  f.  Act^  186S,  in  am  action  of^ectment  to 
restrain  the  defendant  from  cutting  and  earrying  away  timber  and  hap  from  cff 
flJb«  famr  idkicA  tk  tfttf  nl^ccf  0/ tJW  ocfiMi. 

[Oct.  Iff,  1866.] 

The  plaintiff  applied  ex  parte  on  the  15th  October,  1856,  to 
Mr.  Justice  Bums  for  a  writ  of  infinotion,  under  the  286th 


section  of  the  C.  L.  P.  Act,  1856,  to  restrain  the  defendant 
and  one  Fraser  from  cutting  timber  upon,  and  carrying  away 
wood  and  hay  from  off  the  land  for  which  the  action  was 
brought. 

The  affidavit  of  the  plaintiff,  upon  which  the  application 
made,  stated : — 

<<  That  this  is  an  action  of  ejectment,  brought  to  recover 
possession  of  a  certain  lot  of  land  now  in  the  possession  and 
occupation  of  the  defendant. 

«  That  deponent  has  obtained  the  Government  Patent  for 
said  land ;  and  that  he  believes  defendant  holds  possession  of 
the  same  without  any  good  or  valid  defence  to  this  action. 

''  That  one  Fraser,  for  whom  and  at  whose  instigation  this 
action  is  defended,  hath  hitherto  cut  down  and  carried  away 
large  quantities  of  timber  from  off  said  land ;  and  deponent 
is  apprehensive  of  hie  again  doing  so  unless  restrained. 

<<  That  there  is  a  large  quantity  of  wood  and  hay,  cut  there- 
from, now  piled  and  stacked  upon  said  land ;  and  deponent 
IS  desirous  of  having  said  defeudant  or  Fraser,  their  servants 
and  agents,  restrained  from  removing  the  same. 

«  That  the  defence  is  set  up  solely  for  the  purpose  of  delay, 
and  that  there  is  no  real  and  subatantial  defence  to  deponent's 
title  to  said  land." 

Writ  of  Injunction  granted  in  first  instance,  without  termSf 
because  the  cutting  down  and  removal  of  the  timber  may  bo 
an  irreparable  injury  and  cannot  be  compensated  for. (a) 


Mklush  et  al  (Judgment  Creditors)  v.  The  B.  B.  &  G.  Rail- 
way Company  (Judgment  Debtors.) 

Zimmerman,  Garnishee. 

On  an  applksiion  for  an  order  for  Garnishee  lo  pay  orer  to  jud^ent  creditor 

the  amount  of  an  acceptance  due  by  him  to  judfpnent  debtor,  it  thoold  be 

shown  that  at  the  date  of  the  order  (if  made)  the  acceptance  is  in  the  hands 

or  under  the  control  of  the  judgment  debtor,  and  not  in  the  hands  of  some 

iiuiocent  third  party. 

[Oct.  It,  isse.] 

Burns,  «f.,  granted  an  order,  under  the  194th  section  of  the 
C.  L.  P.  Act,  1856,  that  the  above  named  Garnishee  do  show 
cause,  at  the  time  and  place  therein  stated,  why  he  should  not 
pay  the  judgment  creditors  the  debt  due  from  him  to  the  judg- 
ment debtors,  or  so  much  thereof  as  may  be  sufficient  to  saliafy 
the  said  judgment  debt. 

Garnishee  showed  cause. 

The  debt  due  from  Garnishee  to  judgment  debtors  is  on  two 
acceptances  in  their  favour  by  Garnishee ;  one  of  them  is  now< 
past  due — the  other  is  not  yet  due.  He  only  wishes  to  be  pro- 
tected from  paying  the  debt  twice,  and  the  judgment  creditors 
should  show  that  the  acceptances  are  still  in  the  hands  ^of  the 
judgment  debtors  or  under  their  control. 

Jackson  in  reply. 

Hagarty,  J. — It  should  certainly  be  shown  by  the  judgment 
creditors  that  the  acceptances  are,  at  the  date  of  my  order, 
requiring  the  Garnishee  to  pay  the  amount  of  them  to  the  judg- 
ment creditors,  in  the  hands  or  under  the  control  of  the  judg- 
ment debtors.  It  would  not  be  safe  to  make  any  order  on  the 
present  affidavit,  as  it  is  quite  possible  the  acceptances  in  ques- 
tion may  be  in  the  hands  of  bona  fidt  holders  for  value,  prior 

(a)  Gtifuu  V.  SymeSy  IS  Com.  U  SS3,  a  rale  Tfisi^  only,  for  a  wht  of  inirnictioB 
to  rtstrain  the  inmnfement  of  a  Ptttaat  Riffav  was  (imted  ia  the  ftrit  insianee. 
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to  the  date  of  the  order  on  the  Garnishee  to  pay  them  over  to 
ihe  judgment  creditors. 

The  difficulty  in  carrying  out  the  Garnishee  clause  of  our  C. 
L.  P.  Act  vrith  respect  to  Bills  and  Notes,  and  other  floating 
securities  for  money,  arises  from  the  non-existence  of  any 
•enactment  in  this  country  similar  to  the  1  &  2  Vic,  cap.  110, 
sec.  12,  by  which  the  Sheriff  can  8ei2e  Bills  and  Notes  under 
A  Fi.  Fa,  I  see  it  laid  down  in  Holmes  v.  Tutton,  Q.  B.  35, 
L.  T.  Rep.  (June,  1855)  177,  that  in  England  an  order  under 
the  garnishee  clause  has  the  same  efiect  as  the  delivery  of  the 
"wiit  to  the  Sherifi  under  1  &  2  Vic.  1  would  prefer  that  this 
matter  should  be  enlarged  into  Term,  in  onler  that  the  opinion 
of  the  Court  may  be  had  on  the  point  in  questiom  here,  as  it  is 
one  of  such  serious  importance. 

Sununons  enlarged  into  Term. 


BULLEN  v.  LiNOHAM  XT  AL. 


An  affidavit  on  wUcA  to  ground  an  applieation  for  an  order  to  oModk  dAts  itruUr 

tkt  IMth  ieetiOH  of  tlu  C,  L,  P.  Aet^  tkouU  skow  that  a  j^gmmt  has  been 

reeovend^  and  to  mAoi  ammaU  it  i$-t^  wtmti^edf  that  a  pman  U  tndebted  to 

defendant^  and  is  laitkm  tkt  jmrudktmn  of  the  Court,  and  that  the  action  U  not 

tigainit  drftndant  ai  an  absconding  ddttor, 

[Oct  IS,  1866L] 

On  the  16th  October,  an  ex  parte  application  was  made  to 
Mr.  Justice  Burns,  by  plaintiff  for  an  order  to  attach  debts 
due  by  Garnishee  to  defendants. 

The  affidavit  upon  which  the  application  was  made  was 
that  of  the  plaintiff,  and  stated : — 

That  on  the  24th  November,  1854,  he  recovered  a  judgment 
in  this  honourable  Court  against  defendants  for  X109  ]  Is.  5d. 
damages,  and  £14  3s.  7d.  costs ; 

That  said  judgment  is  still  ^'i^holly  anaiutisfied ; 

That  one  Dafoe,  of  Si4ney»  y^iQ^izv  is  indebted  to  defen- 
danU  in  £62  lOs. ;  •  .      .:    #  . 

That  said  Dafoe  is  within  th^  jurisdictiotf  of  this  S^(vst|||le 
Court;  -  t  %r:  »    a  V  :^ 

That  this  action  was  Apt.  qpn^TQpAQQd  or  jc^crifd'Qa  «§^y}piti 
defendanU  as  absconjJi^g^e^^top^, .  ;^  I  .  .-^^  <i  ;•.     v  ' 

'„£jri^  iX^^  il^iui^t  iostaoce.* 


'-^* 


■* .»  ■■  ■  iii  ♦ 


Cla&k  v.  MclNtotif^  linftaliscohdmgdAbfor? 

Vjpon  i^fdavks  thfltekd^90um  hate  Seen  nutdh  iff^vain  to  ei^eet  persona!  service  of 
apniiHfatlathvwu,against,aii9heo^ing  d^btor^thkt  a/ter  dib'gent  enquiry, 
no  in/onn^tioif  eon  be  obtained  as  t»  (he  jpifce^f^dant  haifUd  to^  and  that  spe^ 
f  eial  bail  has  notjteen  put  in  for  hint,  the  plaintiff  \oiU  be  allowed  to  proceed  as  if 
defendant  had  appeared^  and  io  serve  papers  by  leaving  them  at  defendanVs  fail 
hnonen  reudmcein  this  province, 

[Oct.  17, 1806.] 

On  the  27th  October,  1856,  plaintiff  applied,  under  the  54th 
section  of  the  C.L.  P.  Act,  1856,  for  an  order  <<for  leave  to 
proceed  as  if  defendant  had  appeared,  and  that  the  declaration 
and  subsequent  papers  and  proceedings  might  be  served,  and 
sltall  be  deemed  well  served,  by  leaving  the  same  at  the  last 
residence  of  the  defendant  in  this  Province,  known  to  the 
plaintiff." 
The  affidavits  in  support  of  the  application  were^ 
1st.  That  of  the  SherifPs  Bailiff,  <<  that  he  had  endeavored 
to  effect  personal  service  of  a  copy  of  the  writ  of  Attachment 
on  defendant ;  that  after  diligent  enquiry  he  could  obtain  no 
information  as  to  the  place  defendant  had  fled  to,  and  that  he 


was  unable  to  effect  such  service  \  and  that  he  verily  believed 
defendant  had  absconded." 

2nd.  That  of  plaintiff,  "  that  he  had  made  diligent  enquiry 
at  the  last  place,  of  residence  of  defendant,  and  of  his  friends^ 
in  order  to  discover  to  what  plaoe  defendant  hath  fled,  but 
could  obtain  no  information ;  that  after  diligent  enquiry  ha 
could  obtain  no  information  so  as  to  give  him  or  any  other 
person  an  opportunity  of  effeq^ing  personal  service'.''    ^  . 

3rd.  That  of  plaintilPs  attorney,  V  that  he*had  made  enqui- 
ries of  persons  acquainted  with  defeyid^nty  but'  could  not 
discover  where  de£en<}ant  had  fled  to ;  jthat  he  had  searched 

■     ^  ft 

in  the  proper  ofgce,  and  found  that  special  bail  had  not  been 
pu^in  for  defendant. ' 

Burns,  J.,  granted  the  order  in  the  first  instance  in  the 
terms  applied  for,  that  service  of  the  writ  might  be  effected^ 
and  subsequent  papers  might  be  served  at  the  defendant's 
last  place  of  abode,  and  it  should  be  deemed  good  service.(a) 


Uhlborn  v.  Chapman. 


A  torit  q^  summons  wiU  not  be  oet  aside  on  account  tf  the  mis-statement  of  tht 

ptaee  and  county  of  the  residenee  of  thedefendatU^  as  remind  by  iSlA  teeUon  of  the 

C.  L.  P.  Aety  provided  plaintiff  had  reasonable  grounds  for  supposing  iurh  pines 

and^oounty  to  be  the  rssidenee  of  defendant, 

[Oct.  ^ls^l8S6.] 

The  writ  of  summons  was  directed  to  **  George  M.  Chapmg^, 
of  the  township  of  Nottawasaga,  in  the  countyof  Stmcoe," 
and  was  served  upon  defendant  at  CoUingwood  in  said  town- 
ship, by  the  Sherifl  of  the  county 'of  SiinQpe? 

On  the  20th  October,  1856,  defendant  obtained  a  summons, 
to  set  aside  the  writ,  on  the  ground  that  the  place  and  connty 
of  his  residence  were  wrongly  described — ^he  havinjg  for  18 
months  previous  to  the  service  of  said  writ  resided,  and  being 
at  the  time  of  such  service  resident  at  the  city  of^Toronto,  and 
bei|^^  Aou^holder  therein*  ,    '      ^ .  ' 

I  '^^jfj^novfed  cause  on  21st  October,  and  produced  a  letter 
(iffX^^x  Collingwood,  Ndv*  13, 1855,  wnAen  by  defendant  to 
plamtiff,  enclosing  the  promissory  note  on  which  this  action 
Vas  brought,  also  an  affidavit  verifying  the  letter,  and  stating 
that  defendant  spent  the  greater  part  of  his  time  within  the 
county  of  Simooe,  he  being  an  employee  of  the  Ontario,  Simcoa 
and  Huron  Railway  Company. 

BuANs,  J.,  held  that  the  facts  shown  by  plaintifi  were  suffi- 
cient grounds  within  the  provisions  of  the  16th  section  of  the 
C.  L.  P.  Act,  1856>  for  his  supposition-that  the  residence  of 
defendant  was  as  stated  in  the  writ  of  summons. 

Summons  discharged  with  costs.  (6) 


O'Kekfe  v.  O'Brien  xt  At. 

The  time  for  plamtiffto  bring  the  issue  joined  on  to  trial  tnU  be  extended  under  CW 

ISlst  section  of  the  C.  L,  P,  Aet^  ISSS,  upon  an  «{/f»davU  that  plaintiff  oamtM 

procure  the  attendance  «f  a  witneu  UfiAout  whose  tesumany  he  easmot  tafdy 

proceed  to  tried, 

[Oct.  SO,  18S6.] 

On  the  6th  Sept.,  1856,  defendant  gave  notice  to  plaintiff  to 
bring  the  issue, joined  in  this  cause  on  to  be  tried  at  the  then 
next  assi^es^for  the  county  of  Carleton,  pursuant  to  the  131st 

section  of  the  C.  L.  P.  Act,  1856. 

■     ■       III  ■  ■  ■  ^     ■ 

(fl)  See  Harrison's  C.  L.  P.  Act,  99,  notes  K.  C. 
(0)  8m  HirrJKm's  C.  L.  P.  A«t,  91^  note  B. 
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Jackson,  for  plaintiflP,  obtained  a  snmmons  on  6th  October, 
from  Mr.  Justice  Bums,  for  further  tune  to  bring  the  cause 
down  to  trial,  and  to  try  the  same,  and  to  extend  the  time  for 
bringing  the  same  to  trial  until  the  next  Spring  Assizes  for  the 
county  of  Carleton^  on  such  terms  as  the  said  Judge  should 
order." 

The  afRdavit  on  which  the  summons  was  obtained,  was 
that  of  plaintiff,  and  stated  that  he  had  given  notice  of  trial 
ibr  the  then  ensuing  Fall  Assizer,  and  fully  intended  to  pro- 
ceed to  trial  at  the  same ;  that  on  consulting  with  his  attorney 
with  regard  to  the  witnesses  necessary  to  sustain  his  action, 
he  was  informed  by  said  attorney  and  believes  that  one  Welsh 
is  a  necessary  and  important  witness  for  deponent  on  the 
trial ;  that  immediately  on  ascertaining  that  he  could  not 
safely  proceed  to  trial  without  the  testimony  of  said  Welsh, 
deponent  proceeded  to  find  out  his  whereabouts,  and  learned 
that  said  Welsh  resides  iu  the  county  of  Oxford  ;  that  depo- 
nent cannot  procure  the  attendance  of  said  Welsh  at  the  Fall 
Assizes  aforesaid,  but  will  endeavour  to  procure  his  attend- 
ance at  the  next  Spring  Assizes ;  that  this  is  an  aclion  of 
ejectment,  and  that  defendants  are  in  possession  of  the  pre- 
mises in  dispute,  and  that  said  Welsh  is  an  attesting  witness 
to  the  execution  of  one  of  deponents  title  deeds,  and  that  the 
other  attesting  witness  to  the  same  is  dead. 

Summons  absolute. — Costs  to  be  paid  by  plaintiff^  defen- 
dant. 


WiLKINS  V.   BlACKLOCX. 


A  gmerni  plea  of  *Hu>t  gttUtff**  eatmot  b*,  pUaded  with  arpamu  jUat  tmmnmg  the 
di^nrtnt  ^Begt^iims  of  tht  uimt  count  of  the  dtdaration  without  leave  ;  and  if 
9uchjileM  b«  fioa^d  plaintiff  may  sign  judgment  under  136<A  tee.  of  the  C.  L. 
P,  Aft,  180flw 

[Oct.  32,  lase.] 

The  declaration  contained  but  one  count  for  a  malicious 
arrest. 

The  defendant,  without  having  obtained  leave  under  the 
IdOth  section  of  the  C.  L.  P.  Act,  1856,  pleaded : 

Ist.  Not  guilty. 

2nd.  That  he  did  not  maliciously  cause  the  plaintiff  to  be 
arrested  and  detained  in  the  custody  of  the  Sherifl  of  the 
united  'counties  of  Frontenac,  Lennox  and  Addington,  as 
alleged. 

3rd.  That  he,  defendant,  had  reason  to  believe  that  plaintiO 
had  parted  with  his  property,  or  made  some  secret  or  fraudulent 
conveyance  thereof,  in  order  to  prevent  its  being  taken  in 
execution. 

Plaintiff  signed  judgment  under  the  135th  section  of  the 
C.  L.  P.  Act,  1856. 

Jackson,  for  defendant,  on  13th  October,  1856,  obtained  a 
summons  to  set  aside  the  judgment,  with  costs,  on  the  ground 
that  it  had  been  signed  alter  pleas  had  been  filed  and  served, 
and  was  consequently  irregular. 

M,  JR.  Vankoughnet  showed  cause. 

Burns,  J. « held  that  the  pleas  should  not  have  been  pleaded 
without  leave,  and  that  therefore  the  judgment  was  rightly 
signed. 

The  judgment  was,  however,  set  aside  on  other  grounds, 
and  the  defendant  admitted  to  plead  upon  terms. 


Connor  v.  McBrioe. 

An  eg  partt  order  to  attach  debts  duo  to  judfnunt  debtor  wiB  b§  gramted  m  Jtrst 

uutflMM,  tqioii  i^ffidavit  that  judgmont  has  6f0»  rseovatd.  and  is  stiU  whdlf 

wuaiisjied  ;  that  defendant  has  9U>t  $t{^ient  goods  to  satisfy  same  ;  thtU  thud 

parties  are  ituiebted  to  drfendanl,  etnd  art  within  the  jurisdirtion.    But  query 

foftclAfT  such  i^fffdawit  is  sufficient, 

[Oct.  82, 1866.] 

On  the  22nd  October,  1856,  plaintiff  applied  ex  parte  to  Mr. 
Justice  Burns  for  an  order  to  attach  debts  due  by  Garnishee  to 
defendant,  under  the  194th  section  of  the  C.  L.  P.  Act,  1856. 

The  affidavit  of  plaintiff  stated  that  on  the  26th  September 
last  deponent  recovered  a  judgment  against  defendant;  that 
said  judgment  is  still  wholly  unsatisfied ;  that  there  are  only 
sufficient  goods  of  defendant  to  satisfy  a  small  portion  ot  said 
judgment ;  that  one  Bum,  of,  &c.,  is  indebted  to  defendant  in 
&c.,  and  one  Kane,  of,  &c.,  in  &c. ;  that  said  Bum  and  Kane 
are  within  the  jurisdiction  of  the  court.(a) 

Order  granted  in  the  first  instance. 


Todd  v.  Cain  kt  al. 

Defendmnt  wiU  be  allowed,  in  the  notice  required  by  SS4th  eeetion  of  C.  L.  P. 

Act,  1868,  to  set  up  a  paper  title,  and  also  title  by  poeseasion,  upon  affidavit 

thai  ho  can  establish  both  titles ;  that  he  wishes  to  establish  his  paper  title ; 

bat  lest  he  should  fail  in  doing  so  from  being  unable  to  procure  the  necessary 

witnesses,  he  de<iircs  also  to  set  up  title  by  poasession.  Leave  will  be  granted 

ex  parts  in  first  instance. 

[Oct.  23. 1856.] 

On  the  23rd  October,  1856,  one  of  the  defendants,  Kelly, 
applied  ex  parte  to  Mr.  Justice  Burns  for  an  order  giving  him 
leave,  <<  in  the  notice  of  his  title  required  by  the  224th  section 
of  the  C.  L.  P.  Act,  1856,  to  be  filed  with  his  appearance  to 
their  action,  to  state  not  only  a  paper  title  from  the  Crown 
tlirough  various  parties  to  himself,  but  also  a  possessory  title, 
or  title  by  length  of  possession  in  himself  and  others  through 
whom  he  claims ;  and  to  set  up  in  his  defence  both  of  said 
modes  of  title." 

The  affidavit  of  Kelly,  on  which  the.  order  was  obtained, 

stated  that  he  can  establish  a  good  possessory  title  for  over 

twenty  years  to  that  portion  of  the  lands  claimed  by  plaintiff, 

for  which  deponent  defends,  through  the  person  from  whom 

deponent  purchased ;  that  he  can  also  establish  a  good  paper 

title  to  same  land  Ijom  the  Crown,  through  various  persons  to 

himself;  that  it  would  tend  to  the  accomplishment  of  justice 

that  deponent  should  be  allpwed  to  state,  in  the  notice  required 

to  be  filed  with  his  appearance,  both  the  said  modes  of  title,  he 

being  desirous  of  establishing  his  paper  title,  lest  he  should 

fail  in  his  defence  from  being  unable  to  procure  the  witnesses 

necessary  to  prove  all  such  paper  title,  he  desires  to  set  up  also 

his  title  by  possession. 

Order  granted  in  the  first  instance. 


Reilly  v.  Clark. 

389lA  uetion  not  confined  in  its  operation  to  actions  of  replevin, 

[Oct.  6  &  7, 1866.) 

Plaintiff  sought  to  file  a  replication  <<on  equitable  grounds," 
under  the  289th  section. 

Paterson  showed  cause.  The  289th  section  only  applied  to 
actions  of  replevin,  which  the  present  was  not. 


(a)  Query,  should  not  affidavit  further  state  that  the  action  was  not  commenced 
or  earned  on  against  defoiidant  as  an  absconding  debtor  ?  (BuUen  9,  lmghan% 
St  al,  ClMmbmi  iMh  Oetober,  l80B|->B«nia^  J.) 


1858.] 
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Burns,  J. — I  will  grant  the  order ;  although  perhaps  if  the 
strict  letter  of  the  i287th  section  were  adhered  to,  it  might  be 
contenJod  that  the  statute  gave  no  power  to  plead  equitable 
defences,  except  in  actions  of  replevin,  because  that  section  is 
prefaced  with  an  expression  "  and  as  to  the  action  of  replevin. 
The  words  inserted  in  the  clause  "in  any  cause,^^  would  seem 
to  have  a  wider  signification  than  merely  actions  of  replevin. 
The  289lh  section  would  apply  to  any  cause,  whether  replevin 
or  not,  if  the  words  prefacing  the  287th  section  were  omitted. 
The  spirit  and  meaning  of  the  Act,  I  think,  gives  the  privilege 
to  reply,  and  to  reply  on  equitable  grounds,  where  necessaiy 
to  the  plaintiff  in  any  action.  The  forms  given  in  the  schedule 
shows  that  replications  are  not  confined  to  replevin.  In  the 
wording  of  the  287th  and  289th  sections  there  is  evidently  an 
omission  in  copying  from  the  English  Act,  the  corresponding 
sections  of  which  speak  of  "  the  plaintiff  in  any  action,  or  the 
defendant  in  replevin"  in  the  one  instance,  and  "  the  defen- 
dant in  any  action,  or  the  plaintiff  in  replevin,"  in  the  other. 


Corcoran  v.  Tatlor. 


A  debtor  in  custody  on  mesne  process  will  not  be  discharged  under  395th  section 

of  C.  L.  P.  Act«  1856,  for  default  in  payment  of  weekly  allowance,  until  he 

has  answered  interrogatories  filed  under  296th  sec  -,  even  after  such  default 
made. 

Pfov.  8, 1866.] 

On  the  9th  October,  1856,  defendant,  being  in  custody  on 
mesne  process,  obtained  an  order  from  Burns,  J.,  under  the 
295th  section  of  the  C.  L.  P.  Act,  1856,  for  the  payment  of 
the  weekly  allowance.  J.  Paterson,  for  defendant,  obtained 
a  summons  from  Hagarty,  J.,  under  the  same  section,  calling 
on  plaintiff  to  show  cause  why  the  defendant  should  not  be 
altogether  discharged  from  custody. 

Plaintiff'  showed  cause,  and  contended  that  as  interrogatories 
had  been  filed  and  served  pursuant  to  the  296th  section,  on 
30th  October,  (being  previous  to  defendant's  application  for 
discharge)  defendant  must  answer  them  before  any  order  can 
be  made  for  his  discharge. 

J.  Paterson  in  reply. 

Haoarty,  J. — Under  the  296th  sec.  defendant  must  answer 
the  interrogatories  before  an  order  can  be  made  for  his  dis- 
charge. The  cases  of  Eltoood  v.  Monk  and  Butler  v,  Tkomas, 
as  stated  in  Rob.  &  Har.  Dig.  240,  are  clearly  in  point,  and  1 
do  not  consider  that  the  C.  L.  P.  Act,  1856,  is  any  more  indul- 
gent to  prisoners  in  this  point  than  the  former  practice.  I  must 
discharge  this  summons,  but  as  the  circumstances  of  this  case 
seem  to  warrant  indulgence  to  the  defendant,  I  will  do  so  with- 
out costs.  Summons  discharged  accordingly. 


Garrett  et  al  v.  Cotton. 


Defendant  will  be  allowed  to  plead,  under  I30th  section  of  C.  L.  P.  Act,  1856, 
to  a  detlaralion  on  a  Bill  of  Exchange,  that  said  b:ll  was  accepted  by  defen- 
dant for  the  ttccomrnodation  cither  of  the  drawer  singly,  or  of  the  plaimiffs 
and  the  drawer  jointly,  and  that  such  acceptance  wvm  without  value  or  con- 
eidoraiion ;  upon  affidavit  of  the  truth  of  the  pleas,  and  tiiat  tliey  are  both 

material  to  a  proper  defence  to  plaiiuiffa'  action. 

[Xov.6, 1856.] 

Declaration  on  Bill  ot  Exchange,  drawn  by  one  Jones,  directed 
to  defendant,  requiring  him  to  pay  to  the  order  of  said  Joi:  js 
£750,  sixty  days  alter  date ;  that  defendant  accepted  said  Bill 
of  Exchange ;  and  that  said  Jones  endorsed  same  to  plainti^. 


Defendant  obtained  a  summons  from  Hagarty,  J.,  for  leave 
under  the  130th  section  of  the  C.  L.  P.  Act,  1856,  to  plead  that 
the  Bill  of  Exchange  in  the  declaration  mentioned  was  accepted 
by  defendants  for  the  accommodation  of  plaintiffs  and  one  Jones 
in  declaration  mentioned,  without  any  value  or  consideration 
for  such  acceptance — and  also,  that  said  Bill  of  Exchange  was 
accepted  by  defendant  for  the  accommodation  of  said  Jones 
without  any  value  or  consideration  for  such  last  mentioned 
acceptance,  and  endorsed  by  said  Jones  to  plaintiff,  without 
any  value  or  consideration  for  such  endorsement. 

The  affidavit  of  defendant,  upon  which  the  summons  was 
allowed,  stated  that  the  Bill  o(  Exchange  in  the  declaration 
mentioned  was  accepted  by  deponent  without  any  value  or 
consideration  received  by  deponent  for  said  acceptance  or  the 
payment  thereof  by  him,  and  was  as  deponent  believes  for  the 
accommodation  of  plaintiffs  and  one  Jones,  the  drawer  thereof, 
to  take  up  certain  Bills  accepted  by  plaintiffs,  drawn  by  said 
Jones ;  that  deponent  is  advised  and  believes  that  it  is  material 
for  his  defence  to  this  action  that  he  should  plead  that  his  said 
acceptance  wsls  either  for  the  accommodation  of  plaintiffs  and 
Jones  jointly  or  of  said  Jones  only,  and  was  without  any  value 
received  by  deponent. 

Summons  absolute,  no  cause  being  shown. 


Sladden  v.  Smith. 

An  ex  parte  order  under  R.  31,  T.  T.,  1856,  will  be  granted  in  first  instance,  for 
a  subpoeiui  to  issue  to  a  Registrar  of  the  Surrognte  Court,  for  the  produc- 
tion of  an  original  will,  upon  affidavit  that  said  will  is  necessary  to  establish 
the  case  ot  the  party  applying,  and  that  no  notice  has  been  given  of  his  inten- 
tion to  use  the  Probate  or  Letters  of  Administration  cum  test,  annex,  of  same, 
and  showing  good  reason  for  not  having  given,  or  giving,  such  notice. 

[Nov.  30, 1866.] 

Hagarty,  J.,  granted  an  ea:  parte  order  in  the  first  instance, 
under  R.  31,  T.  T.,  1856,  for  a  subp<Ena  to  issue  to  the  Registrar 
of  the  Surrogate  Court  of  the  united  counties  of  York  and  Peel, 
for  the  production  of  the  original  Last  Will  and  Testament  of 
one  Robert  Soott,  deceased,  upon  affidavit  that  this  is  an  action 
of  ejectment ;  that  the  Issue  Book  has  been  delivered  and 
notice  of  that  given ;  and  that  the  Msi  Prius  record  has  been 
entered  for  trial  at  the  Assizes  now  being  held  in  the  city  of 
Toronto ;  that  plaintiff  relies  for  the  proof  of  his  title  to  the  land 
in  question  in  this  cause  upon  the  last  will  and  testament  of 
of  one  Robert  Scott,  deceased ;  that  said  will  fe  filed  in  the 
office  of  the  Surrogate  Court  of  the  united  counties  of  York  and 
Peel ;  and  that  no  notice  has  been  given  (as  required  by  16 
Vic,  cap.  19,  sec.  7,)  of  the  plaintiff's  intention  to  use  the  pro- 
bate of  said  will,  or  the  letters  of  adminsistration,  with  the  will 
annexed ;  and  that  deponent  is  not  aware  who  has  the  custody 
of  such  probate  or  letters : — and  it  sufficiently  appearing  that 
the  original  \vill  would  be  necessary  at  trial. 


Carrutii£rs  v.  Dickey. 

Applieation  to  pkad  diffvrent  pleas— Time  for  maJcing. 

[Sept.  16, 18M.] 

In  this  case  defendant  moved  the  summons  absolute  to  plead 
three  pleas.  Plaintilf  urged  no  objection  to  the  pleas  m  sub- 
stance, but  submitted  that  defendant  had  lapsed  his  time,  as 
the  order  would  be  filed  before  time  for  pleading  elapsed, 
which  it  had  in  the  present  instance — Glen  v,  Letcis,  8  Ex.  132. 
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Defendant  answered  that  there  had  on  this  case  been  a  sum- 
moiTs  to  change  the  venue,  which  was  enlarged  at  the  request 
of  thtj  ..Jaintiii.  Tills,  it  was  contended,  operated  as  a  stay  of 
proceedings,  and  extended  the  time  to  plead. 

Richards,  J.,  on  this  latter  ground,  viz.,  that  the  enlargement 
of  the  summons  operated  as  a  stay  of  proceedings,  granted  th 
Older  to  plead  as  required,  and  the  summons  was  accordingly 
made  absolute. 


MOBEBLY  V.   BaINES. 
FkadiHg-^Surjiutage, 


[Sn>t.  18, 18M.] 

In  this  case  a  summons  had*  been  obtained,  calling  on  the 
plaintiif  '<  to  show  cause  why  the  following  statements  should 
**  not  be  struck  out  of  the  first  count  of  the  declaration : 

'<  The  statement  of  the  time  of  G.  M.  Chapman's  indebted- 
ness to  the  plaintiff. 

"  The  statement  that  the  said  debt  was  a  large  sum  of  moBpy, 
to  wit. 

^  The  statement  of  the  consideration  for  such  indebtedness. 

«  The  statement  of  the  indebtedness  of  the  said  Chapman  to 
the  defendants,  and  the  consideration  therefor. 

**  The  statement  of  the  time  of  performing  the  condition  pre- 
cedent. 

**  The  statement  of  the  notice  to  the  defendants  of  such  per- 
iormanoe#  ^ 

<<  And  of  request  of  performance  on  defendant's  part." 

**  On  the  ground  thai  the  said  statements  are  unnecessary, 
''and  cannot  be  proved. 

'<  And  why  the  averment  of  performance  of  the  condition 
^'  precedent  should  not  be  struck  out  of  said  first  count,  and  a 
'<  general  statement  of  such  performance  substituted,  on  the 
« ground  that  the  statement  thereof  in  the  said  first  count  is 
^  unnecessary  and  prolix. 

**  And  why  the  following  statements  should  not  be  struck  out 
**  of  the  second  count  of  the  declaration,  namely : 

<<  The  statement  of  the  time  of  G.  M.  Chapman's  indebted- 
'<ness  to  the  plaintiff  and  the  consideration  therefor. 

'<  The  statement  of  defendant's  indebtedness  to  said  Chap- 
**  man,  and  of  the  consideration  therefor, 

**  The  statement  that  defendant's  promise  was  to  pay  the 
**  plaintifi  by  accepting  a  bill  of  exchange,  instead  of  stating 
**  the  promise  as  a  promise  to  accept  a  bill  of  exchange. 

<<  The  statement  of  plaintifl's  confidence  in  defendant'^  pro- 
**  mise. 

<<  The  averment  of  request,  and  the  statement  of  the  time  in 
•  "the  breach." 

On  the  ground  that  the  said  statements  are  unnecessary  and 
need  not  be  proved. 

And  why  the  averments  of  the  performance  and  occurrence 
of  the  conditions  precedent  should  not  be  struck  out  of  the 
second  and  third  counts,  and  geneml  averments  substituted ; 
on  the  ground  that  said  averments  are  unnecessary  and  prolix. 

And  why  tho  said  third  count  should  not  be  struck  out  on  the 
ground  that  it  sets  out  a  different  promise  laid  in  the  second 
count,  founded  on  one  and  the  same  con tside ration. 

Or  why  the  second  and  third  counts  should  not  be  struck  out, 
oa  the  ground  that  said  count«  obviously  attempt  to  set  up  the 


same  promise  as  that  laid  in  the  first  count,  only  varied  in  the 
unnecessary  statement,  and  are  therefore  prolix  and  unneces- 
sary. 

Or  why  the  plaintifl  should  "  not  be  required  to  elect  which 
<<one  of  the  said  three  counts  he  will  retain,  and  why  the  other 
« two  counts  should  not  be  struck  out. 

<<  On  the  grounds  that  the  said  other  counts  obviously  refer  to 
<<  one  and  the  same  subject  matter,  varied  only  in  the  manner 
<*  of  stating  the  same,  and  are  prolix." 

The  first  count  of  the  declaration  set  forth,  that  "  heretofore 
"  and  before  the  promise  of  the  defendant's  hereinafter  men- 
« tioned,"  one  Chapman  was  indebted  to  the  plaintiff  "  in  a 
"large  sum  of  money,  to  wit,  the  sum  of  £212  10s.  6d."  It 
then  went  on  to  state  the  consideration  for  the  debt  contracted 
by  Chapman  with  the  plaintiff,  and  went  on  to  state  that  the 
defendants  were  "  then  also  heretofore  and  before  the  said  pro- 
mises hereinafter  mentioned,  indebted  to  the  said  Chapman  in 
a  like  sum  of  money,  to  wit,  the  said  sum  of  X212  10s.  6d."  for, 
&c.,  going  on  to  state  the  consideration.  It  then  set  forth  tl^.at 
in  consideration  of  the  plaintiff  discharging  Chapman  from  las 
debt,  the  defendants  promised  to  satisfy  plaintifi's  claim  upon 
him,  and  that  "  afterwards  and  before  the  commencement  of 
this  suit,"  the  plaintiff  "  in  consideration  of  the  promises  of  the 
said  defendants,"  discharged  Chapman  of  "  all  liability  of  and 
from"  the  said  debt  "due  by  him  as  aforesaid  to  the  said 
plaintiff,  and  the  same  thereby  became  and  was  wholly  extin- 
guished," of  which  the  defendants  had  notice ;  yet  the  defen- 
dants, "  although  often  requested  to  do  so,"  have  not  paid,  &c. 

The  second  count  was  the  same  as  the  first,  both  in  matter 
and  form ;  except  that  it  stated  the  mode  in  which  defendants 
promised  to  discharge  Chapman's  debt  to  the  plaintiff,  was  by 
accepting  a  bill  of  exchange  therefor,  to  be  drawn  by  the  plain- 
tifi  on  defendants  ten  days  after  sight,  upon  the  return  to  the 
port  of  CoUingwood  of  a  vessel  called  the  Caroline  Marsh, 
which  they  subsequently  refused  to  do.  It  also  stated  that 
"  plaintifi,  confiding  in  defendant's  promise,"  discharged  Chap- 
man. 

The  third  count  was  the  same  as  the  second,  except  that  it 
stated  the  consideration  to  defendant's  promise  to  be  that  the 
plaintiffs  would  give  time  to  and  forbear  to  sue  the  said  Chap- 
man. 

The  summons  had  been  obtained  under  the  98th  and  lOlst 
sections. 

A.  Crooks  showed  cause. — The  proceedings  had  been  com- 
menced and  the  writ  issued  before  the  Common  Law  Procedure 
Act  came  into  force ;  and  although  the  declaration  had  been 
served  since  the  Act  came  into  force,  the  last  sentence  of  the 
318th  section  saved  the  rights  of  parties  who  had  begun  pro- 
ceedings previously  to  proceed  according  to  the  old  practice. 
But  even  if  it  is  held  that  where  the  new  forms  and  rules  ought 
to  apply  to  the  continuance  of  proceedings  under  the  old  prac- 
tice, wherever  it  is  possible ;  still,  as  regards  that  part  of  the 
summons  which  refers  to  there  being  several  counts,  and  calls 
on  the  plaintifi  to  elect  on  which  he  shall  proceed ;  there  is 
nothing  in  the  Common  Law  Procedure  Act  to  justify  or  sup- 
port. The  first  of  the  new  rules  of  pleading,  exceptis  exd^ 
piendiSf  prohibited  more  than  one  count  in  a  declaration, 
where  there  was  only  one  cause  of  action ;  but  it  would  not 
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operate  until  next  Easter  Term,  and  Without  it  there  was  noth- 
ing in  the  Common  Law  Procedure  Act  or  the  new  rules  as 
they  at  present  Aood,  to  prohibit  several  counts  on  the  same 
cause  of  action.  Generally  it  had  been  decided  under  thq  old 
practice  that  special  assiunpsit  was  maintainable  on  such  a 
guarantee  as  that  given  in  the  present  case,  and  it  was  no 
objection  that  there  were  several  counts  in  the  declaration. — 
Tyrrell  v.  Annis,,  1  U.  C.  R.  299.  The  test  was  not  whether 
there  was  but  one  caose  of  action  disclosed  in  the  declaration, 
but  whether  each  plea  within  itself  and  on  the  face  of  it  showed 
the  same  cause  of  action. — Ramsden  v.  Oray,  per  Maule,  J., 
7  C.  B.  961 ;  Calioon  v.  Burfard,  13  M.  &  W.  136 ;  Gilbert  v. 
Hides,  2  D.  &  L.,  227;  Bulwer  v.  Bonsfield,  9  Q.  B.,  986 ; 
Simpson  v.  Raud,  1st  Exch.  688.  As  to  the  statement  of  the 
time  of  Chapman's  indebtedness  to  the  plaintiiTd  it  was  not 
mere  surplusage,  but  might  be  traversed — Nash  v,  Brotcn,  6 
C.  B.  584.  The  statement  that  the  debt  was  a  large  sum  of 
money,  was  not  objectionable,  as  it  was  true ;  and  at  all  events, 
it  could  do  the  defendants  no  harm.  The  consideration  should 
be  stated  specially —  Wilson  v.  Braddyl,  23rd  L.  J.,  N.S.  Exch. 
227.  So  should  the  conditions  precedent,  as  was  the  practice 
in  England. — Phelps  v.  Prothesoey  15  C.  B.  370 ;  Bamberger 
et  alv,  T%e  Commercial  Credit  Assurance  Company,  24  L.  J., 
N.  S.,  C.P.,115. 

C.  Peterson  in  reply.  The  1st  and  2nd  counts  manifestly 
are  for  the  same  cause  of  action — therefore  one  of  them  should 
be  struck  out.  The  third  count  also  presents  strong  features  to 
show  that  it  is  for  the  same  cause  of  action,  but  as  it  grounded 
the  consideration  on  a  promise  to  forbear  instead  of  a  discharge 
of  Chapman,  perhaps  it  might  on  the  face  of  it  be  taken  as  a 
separate  cause  of  action.  In  the  case  of  Tyrrell  v.  Annis,  the 
qnestion  of  the  permissability  ef  the  several  counts  was  not 
before  the  Court.  All  the  other  statements  required  to  be  struck 
out  were  entirely  unnecessary  and  prolix,  and  should  be  struck 
out  under  the  96th  and  101st  sections.  The  140th  section  too, 
in  permitting  departures  from  the  forms  given  in  schedule  B., 
specially  provided  against  prolixity. 

RiCRABDS,  J.-— In  this  case  I  shall  not  strike  out  the  counts 
required,  and  compel  the  plaintifF  to  proceed  on  one  which  he 
may  elect.  The  rule  prohibiting  several  counts  will  not  come 
into  force  until  Easter ;  even  before  the  enactment  of  the  Eng- 
lish Common  Law  Procedure  Act.  it  was  provided  by  the  Judges 
in  that  country  that  each  count  of  a  declaration  should  disclose 
a  separate  cause  of  action. — (Reg.  Gen.  H.  T.,  4  Wm.  IV,  c. 
5.)  '  The  old  rule  in  Canada,  which  should  govem  cases  until 
Easter  Term,  was  however  different,  and  treated  excess  in  a 
declaration  merely  as  a  question  of  costs. — (34  E.  T.,"^  Vic, 
Drap.  Rules,  p.  ^.)  Therefore  in  the  present  case  the  three 
counts  must  remain^  but  under  the  Common  Law  Procedure 
Act  all  unnecessary  matter  must  be  strack  out  of  them.  The 
96th  section  is  compulsory  on  such  matter ;  it  leaves  no  option, 
but  says  it  " shall  be  omitted."  The  words  "large  sum  of 
money,"  should  be  strack  out,  or  else  the  statement  that  th^ 
amount  was  £211 ;  either  averment  might  remain,  but  both 
would  be  surplusage.  So  must  the  statements— of  the  time  of 
Chapman's  indebtedness  to  plaintifi— of  the  consideration  for 
sllcli  4e!A— of  the  consideration  of  defendant's  indebtedness  to 
ChipniAn«--of  the  time  of  performing  the  condition  precedent— 


of  the  request  of  performance  made  by  plaintiff  of  defendant — 
and  of  the  plaintiff's  confidence  in  defendant's  promise.  On 
the  other  matters  stated  I  think  it  better  to  make  no  order,  but 
to  leave  the  parties  to  determine  upon  such  amendment  as  they 
may  think  fit.     Defendant  to  have  the  costs  of  this  motion. 

[On  a  subsequent  application  a  cerlificato  .was  granted  to  tax 
costs  for  counsel,  under  the  160th  rule.] 


Swan  v.  Cleland. 


In  tmappiieation  by  married  womtm  to  revise  juigment  ttnder  903rd  ue.  C.  L,  P. 

AeL  1866,  lur  hu^and  mu9t  be  joiufd. 

[Sept.  20, 1856.] 

In  this  case  a  summons  had  been  granted  for  an  entry  on  the 
roll  of  a  suggestion  to  revi.se  a  judgment  under  the  203rd  sec. 

Crooks  now  showed  cause.  The  application  was  made  by 
the  widow  and  administratrix  of  the  deceased  Conusee.  There 
were  two  objections  of  form  to  the  affidavits,  on  which  the 
summons  had  been  granted.  In  the  first  place,  the  widow  was 
now  married,  and  she  did  not  state  in  her  affidavit  that  her 
husband  joined  with  her  in  the  application.  Nor  did  the  hus- 
band make  any  affidavit :  and  in  fact  there  was  nothing  to 
show  that  he  did  join,  as  was  required  by  law.  The  second 
objection  was,  that  there  was  no  evidence  in  any  of  the  affi- 
davits of  the  marriage  at  all.  The  widow  did  not  state  so  in 
her  affidavit,  and  the  only  statement  to  that  efie^t  was  in  the 
affidavit  of  the  attorney's  clerk,  who  merely  said  that  he  was 
<<  so  informed,"  which  was  no  legal  evidence  of  the  fact. 

McMichael  contra.  The  summons  was  taken  out  in  the 
name  of  both  husband  and  wife,  and  the  application  made  by 
the  attomey  specially  on  behalf  of  both  joined.  This  being  the 
case,  if  as  a  general  rule  the  application  of  the  officers  of  the 
Court  are  to  be  taken  as  bona  fide,  there  was  no  necessity  for 
an  affidavit  either  of  coverture  or  that  the  husband  joined  in  the 
application.    This  is  an  answer  to  both  objections. 

Richards,  J. — There  is  no  doubt  that  the  husband  must  be 
joined — 2  Saunders,  K.  There  is  certainly  no  affidavit  of  the 
fact  here ;  but  I  must  hold  Mr.  McMichael 's  answer  a  sufficient 
reply  to  the  objections  of  the  defendant.  I  must  take  the  appli- 
cations made  to  this  court  to  be  on  the  part  of  the  parties  stated, 
unless  evidence  is  shown  to  the  contrary.  An  affidavit  might 
as  well  be  required  in  an  action  commenced  j^^^i  and  wife 
against  a  third  party,  to  the  effect  that  they  i^Q^^bied  and 
joined  in  the  action.    The  summons  must  be  made  absc 
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(In  the  First  Division  Court  of  Essex,— A.  Chswitt,  Judge.) 
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Wallace  (claimant)  v.  Bxllows  (execution  creditor.) 

ImerpUadtf, 

Richie,  the  execution  debtor,  had  boaf|rht  120,000  feet  of 
lumber  of  claimant  and  had  it  on  his  premises.  Judgments  of 
creditors  had  before  a  re-sale  of  lumber  to  claimant,  who  had 
a  bill  of  same,  but  it  remained  on  R.'8  premises  at  a  planing 
machine.  On  the  2nd  August  last  parties  stood  on  the  lumber, 
H.  paying  he  delivered  a  plank  in  the  name  of  the  whole,  clear 
nf  all  but  rent  of  the  premises,  which  he  (R.)  would  pay. 
Mc£wan  acted  as  witness  and  agent  for  claimant ;  but  he  did 
not,  nor  did  any  one  for  him,  or  his  assignee  Dou^l,  remain  in 
possession,    (hi  the  4th  August,  Bartlet,  Dougall's  ageryr,  took 
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away  a  scsow  load  be/ore  seizure  on  same  day  of  14,000  feet  of 
it  on  R.'fi  promises.  Bailiti  kept  a  pt^rson  in  possession,  claim- 
ant havinjsf  previously  insured  and  sold  it  to  Dou:rall.  McEwaii 
cave  Bartlet  an  order  on  R.  for  lumber:  the  order  being  lost, 
Bartlet  asked  McEwan  for  another,  who  n^fuseti,  sayinjr',  »*  cjo 
get  lumber  of  R."  or  words  of  like  imjwrt.  Another  load  was 
taken  on  the  7th  August.  ♦MeEwan  thought  no  fraud  was 
intended)  and  R.  said  claimant  had  the  bt?st  riuht,  as  he  was 
not  paid  ior  it.  All  which  led  to  the  con(!insion  that  when 
McLwan,  claimant's  agent,  went  away  from  R.'s  premises,  on 
which  lumber  was  still  piled,  leavinij  no  person  in  possession 
for  claimant  that  R.  was  still  in  poRse??sion,  having  the  care  of 
it.  Dougall  had  posAession  only  of  that  which  fiartlet  carried 
ofi  in  scow. 

It  was  argued  that  what  Dougall  carried  ofT  as  a^siirnee, 
being  a  commencement  towards  removing  the  whole,  made  a 
sort  of  constructive  actual  and  continued  possession  of  all  the 
lumber  in  claimant's  assignee. 

It  was  thought  that  it  was  only  so  as  far  as  what  was  actually 
removed  before  seizure,  as  such  a  separation  is  recognized  in 
10  U.  C.  R.,  450. 

It  was  urged  that  the  equity  as  between  claimant  and  R.  was 
stronger  than  the  other  creditor's  le^Ljal  claim:  I  otinnot  see  it 
in  that  light,  even  if  etfert  could  be  given  to  it  if  it  was,  though 
these  equities  iiuiy  be  cquaL 

But  the  statute  was  made  thus  strinijent  to  prevent  the  very 
doubts  and  ditficuliies,  which  did  arise  from  just  such  a  state 
of  things  before  the  Act — as  to  who  was  the  real  owner  of 
chattels  in  anothers  possession,  which  constantly  resisted 
creditors  and  officers  w^ith  executions. 

The  relaanng  the  strict  wording  and  spirit  of  the  statute, 
under  the  idea  that  the  Division  Courts  have  in  such  oases 
some  equitable  ootrer^  not  in  the  Superior  Courts,  would  lend 
to  the  same  dimcultles  which  the  statute  was  made  to  prevent. 

This  was  no  more  than  a  Race  of  creditors,  (only  R.  intended 
to  favour  a  particular  one)  and  to  complete  that  mtention  and 
secure  himself,  claimant  should  have  filed  a  bill  of  sale,  or 
have  left  a  person  in  actual  and  continued  possession  to  remove 
the  presumption  of  R.  being  still  in  possession ;  and  in  the 
absence  of  sm^h  registry  or  possession,  the  statute  is  the  only 
guide. 

It  is  said  that  it  is  impossible  to  keep  possession  of  such 
cumbrous  chattels,  which  cannot  be  readily  removed  or  stored. 
There  would  be  some  force  in  this  if  the  registry  of  a  bill  of 
sale  did  not  provide  for  this  difficulty  at  a  small  loss  of  time 
and  expense — if  there  be  no  fraud  in  transaction.  The  claim- 
ants not  bein^  paid  for  this  lumber,  seized  by  judgment  credi- 
tors, may  look  hard ;  but  the  very  prosperous  look  which  the 
possession  o^^0,000  feet  of  lumber  at  the  machine  gives, 
though  unn^^^,  may  have  induced  persons  to  give  credit  to 
R.  befoij^BHIale. 

J|b  c^RIoered  that  though  there  might  have  been  a  re-sale 
aaBFdeliverv,  as  between  R.  and  claimant,  it  was  not  fol- 
fowed  by  such  an  actual  and  continued  change  of  possession, 
as  is  contemplated  by  the  statute,  and  is  therefore  absolutel)% 
void  as  against  the  creditors  of  Richie,  who  interposed  a  seizure, 
then  execution,  before  the  actual  removal  of  the  lumber  by 
claimant,  or  his  assignee  or  agents. 


TO    CO  F^RES  PO  N  D  E  NTS. 

* 

CaMMU  NT  CATION. 

QvsxT  1.— Can  a  BatlilT  fmra  one  county  come  into  a  Division  in  another 
county  to  serva  »ainnToiis  tor  his  own  court,  especially  within  two  lliree  miles 
of  the'  other  Division  Court  office  ? 

QuKRT  2. — 1«  a  Baili.T  entiiled  to  mileage  where  he  goes  a  distance,  way  ten 
or  twelve  mile^  to  serf'e  a  sammons,  and  then* fifids  the  defendant  lias  moved 
out  of  the  county  ?  ^      f 

QuKRT  8.-— Is  a  Bailiff  entitled  to  mileage  on*an  exeeation  which  he  returns 
to  the  Clerk's  office,  no  goods  ?       .  .     . 

Answers  to  three  foregoing  questions  will  oblige  a  subscriber. 


^  N  8  \v  r  R  s . 

Tin.  1. — ^nrli  m  i»rr^'icr  will  Dc  ^Tilid  in  I-iw.  but  the  practice  is  object ionshle, 
Iritiix  to  iui|>r<i|icr  oliarsfc>!«.  and  rihoi.id  be  d)!«oouraf;ed  :  in  »>urh  a  service  the 
Haiiiir  wou'ilil  ol^\y  1<  cuMilod  l»»  niilraire  lo  ihe  i'(>inil)'  line.  I'lider  no  circum- 
staiirL"*  ►hoiiid  itio  lir-rk  al  ♦>w  inorr  imlrag^t'  than  tl»t'  difendant  w«<uld  have 
had  t«>  have  paid,  iiad  tin*  «uiinnoiii>i  lif«*u  ttansmiited  to  his  own  Division  and 
Ihtii  nerved  by  the  I^ailiff  o(  ihc  court  therein  according  to  the  authored 
practice. 

No.  2. — lie  lA  not. 

No.  3. — Clfarly  not  entitled.  T'tib'«s  p'vmIs  have  been  actually  levied  on, 
there  can  l^e  no  pretence  for  making  tiie  liinri^e. 

We  wt>uld  observe  crni-ra  ly.  t^iat  a  Hniii'f'i''  appointed  to  do  the  work  of  and 
in  hi"«  own  Divininn.  If  he  nm«>  a»«>ut  to  other  lh\  i<ion<,  he  may  be  away  whf  a 
lie  in  required  t(»  do  the  wt>rk  of  hin  own.  This  wttuld  lie  dctrmiental  lo  the 
uiterf5t'i  of  >Huiior«,  and  i*  ctj.itrary  to  the  piWicy  of  the  Division  Court  Law. 


TO  READERS  AND  CORRESPONDENTS. 


AH  Comrotmicatinns  on  Editorial  matters  to  be  addressed  to 

"  The  Editors  of  the  Law  Journal,'* 

Barrie,  U.  C. 

Remittances  and  l^etters  on  business  matters  to  be  addressed  (prfpaid)  to 

'*  The  PublLshers  of  the  Law  Journat," 

Barrie,  U.  C. 

Whatever  is  intended  for  publication  mustl>e  anthenticafed  by  the  name  and 
address  nf  the  writer,  not  nece.-ts«nly  for  iHibticatiou.  but  as  a  guarantee  of  his 
i^'khI  faith. 

Matter*  ibr  publication  sliould  be  in  the  Kdftorc'  hands  three  weeks  prior  ta 
the  publii-ation  of  the  nuniL>cr  for  whidi  tliey  aie  intended. 
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DECEMBER,  1856. 


DEFECT  IN  THE  LAW  OF  EVIDENCE. 

We  give  a  prominent  place  to  the  following  letter, 
agreeing  as  we  do  with  the  views  of  the  writer : 

7b  the  Editor  of  the  U,  C,  LawVoumal. 
Dear  Sib, — The  power  given  under  the  statute  to  parties  to 
summon  their  opponents  needs,  I  think,  some  restriction.  It 
is  very  rare  that  an  opponent  is  put  in  the  box,  but  it  is  by  no 
means  uncommon  to  hear  a  verdict  claimed  by  reason  of  his 
non-attendance.  I  am  aware  that  the  Judges  are  very  careful 
tliat  no  injustice  shall  be  done,  and  have  known  instances 
where  a  party  has  been  compelled  to  prove  his  case,  notice  or 
no  notice.  But  the  point  I  wish  to  draw  your  attention  to  is,  that 
this^  notice  is  now  served  as  a  matter  of  course,  and  where  a 
party  lives  at  a  distance,  it  is  frequently  a  matter  of  great  incon- 
venience and  loss  to  be  compelled  to  attend  Court ;  and  when 
he  does  attend  he  is  not  put  in  the  box ;  tlie  only  object  having 
been  to  take  advantage  of  him  had  he  absented  himself.  Now, 
this  is  wrong,  and  is  using  the  power  conferred  by  the  statute 
to  very  bad  purpose*. 
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I  suggest  as  a  remedy,  that  whenever  any  one  is  summoned 
under  a  notice  to  be  examined  at  the  trial  of  a  cause  to  which 


The  jDropriety  of  applying  a  similar  provision  to 
Canada  is  worthy  of  consideration,  as  suggested 
he  is  a  party  and  attends,  and  is  not  examined  under  the  notice  |  ^^  ^^  esteemed  correspondent.  Yet  it  must  not  be 
that  on  taxation  such  party  be  allowed  ten  shillings  for  each  j  ^^  ^^^^  ^^^^  ^^^^^  j^^.^^   .^  j,^^^,^^j  ^^^ 

day's  attendance  besides  mdeage  to  and  from,  and  the  proot  tor  o  ?  - 


the  master  shall  be  the  production  of  the  copy  of  the  notice, 


in  Upper  Canada  are  very  differently  constituted. 


and  an  affidavit  of  the  party's  having  attended  upon  such !  In  England  Grand  Juries  can  scarcely  be  said  to 

notice  the  number  of  days  charged  for,  and  the  distance  tra-   be  changing  bodies  ;  at  all  events,  on  every  Jury 

Veiled.  I  there  are  to  be  found  several  gentlemen,  who  have 

I  think  also,  that  no  verdict  pro  confesso  for  non-attendance   j^,^j  -^^  experience  of  years  in  the  business  usually 

Bhould  be  allowed,  unless  it  were  shown  thai  the  party  sum-  .       ,     r         x     ^^     \  i  •  .1 

,       „        , ,    .         . ,         .    ,,  f     .    _„„„  commfi:  before  the  Courts,  and  m  any  case  Ihev  are 

moned  really  could  give  evidence  m  the  case;   tor  in  man>  o  .,  i        r-  '        t 

cases  a  party  to  a  suit,  plaintif!  as  well  defendant,  knows  jmen  selected  by  a  responsible  officer  on  account  of 
nothing  of  the  matters  in  difference  of  his  own  knowledge,  and   their  standing,  intelligence  and  experience.     With 


would  consequently  be  of  uo  use  as  a  witness. 

I  am  yours,  &c., 


Syntax. 


In  those  cases  in  which,  as  Syntax  suggests,  the 


us.  Grand  Juries  are  essentially  a  changing  bcnly ; 
and  though  we  may  occasionally  see  a  person  of 
experience  in  the  discharge  of  the  duly,  it  happens 


notfce  is  served  only  for  the  purpose  of  tailing  |  ^Y  ^heer  good  luck— almost  literally  by  a  throw  of 
advantage  of  a  party  really  ignorant  of  the  matters  ^^^«  die— and  as  to  the  primary  selection,  the  duty 
in  difference,  and  who  cannot  attend  without  seri- J  ^^  divided  among  so  many  that  responsibility  exists 
ous  loss  to  himself,  it  would  be  advisable  to  be   but  in  name. 


prepared  with  an  affidavit  from  him  to  that  effect. 


Such  being  the  case,  it  would  perhaps  bo  scarcely 


to  be  submitted  at  the  trial ;  and,  where  the  nature   advisable  to  confer  additional    powers  upon  our 


Grand  Juries,  without  at  the  same  time  providing  for 
the  appointment  of  a  competent  person  to  marshall 


the  evidence  and  conduct  the  investigation  before 


of  the  case  would  admit  of  it,  fortifying  such  affi- 
davit by  other  evidence. 

Considering  how  easily  the  provision  of  the  sta- 
tute may  be  abused  for  dishonest  purposes,  wc  have  '  ^'^^™-  '^'"^'^''  ^^^^  P^^^^^^^^^  practice,  those  only  who 
no  doubt  that  a  statement  of  the  kind  referred  to ,  ^'^  ''^"^^^  ^^  ^^^^  ^'''''^  "^  ^-'^^  Indictment  as  wit- 
would  induce  the  presiding  Judge  to  require  the  '  l^^^^^^^'  ^'^^  ^^^'^^^  ^^  C^"/^'  ^^^^  ^^  examined.  Wei 
plaintiff  to  prove  his  case  in  the  usual  way. 

The  only  effectual  remedy  would  be  something 


of  the  kind  suggested  by  iSyntax ;  and  a  provision 

that  the  costs  of  a  party  so  notified,  &c.,  to  a|)pear, 

not  exceeding  10s.  per  day  and  travelling  expenses, 

should 

Judge 

and  in  case  of  a  verdict  in  favour  of  the  other 

party  that  these  costs  should  be  deducted  from  the 

costs  taxed,  would,  we  think,  correct  the  evil. 

Ai  present  it  seems  to  us  that  a  party  notified  to 
appear  can  recover  by  action  for  his  loss  of  time 
and  expenses,  according  to  the  scale  of  allowance 
to  ordinary  witnesses ;  and  we  happen  to  know 
that  the  Judge  of  the  county  of  Simcoe  has  allowed 
a  party  to  recover  in  the  Division  Courts  in  such 
an  action  on  proof  of  the  service  of  the  notice  to 
appear,  and  of  attendance  in  obedience  thereto. 


\  fear  that  with  an  altered  practice  the  Grand  Jury- 
room  would  be  a  place  of  trial  rather  than  cnqutri't 

(Id  &  20  Vic,  cap.  54,) 


**  Recites,  that  it  would  expedite  and  improve  the  adminis- 
_  _  tjation  ot"  criminal  justice,  il  persons  attcndinsr  to  give  evidence 

Lxld  be  allowed  In  the  discretion  of  the  presiding  ■  before  Grand  Juries  were  eworn  in  the  prt^sence  of  the  jurors 
ge,  whatever  might   be  the  result  of  the  suit;    who  are  to  act  upon  .uch  testimony  ;  and  enacts  as  follows : 

1.  mtntf  sues  era  mined  before  Grand  Junes  to  be  sworn  in 
the  presence  of  the  Jurors,  ^r. — From  and  after  the  passing 
ol  tliis  Act  it  snail  bo  lawful  for  the  foreman  of  every  Tirana 
jury  empanelled  in  En^rland  and  Wales,  and  he  is  hereby 
authorized  and  required  to  administer  an  oath  to  all  person* 
whomsoever,  who  shall  appear  before  such  jjrand  jury,  to  give 

j  evidence  in  support  of  any  bill  of  indictment ;  and  all  6uch 
ixjrsons  attending  before  any  grand  jury  to  give  evidence  may 
be  sworn  and  examined  upon  oath  by  such  grand  jury  touching 
the  matters  in  question ;  and  every  person  taking  any  oath  or 
affirmation  in  suppoit  of  any  bill  cf  indictment  who  shall  wil- 
fully swear  or  aliirm  falsely  shall  be  deemed  pjilty  of  perjury  : 
and  the  name  of  every  witness  examined,  or  intended  to  bo  8d 
examined,  shall  be  endorsed  on  swch  bill  of  indictment;  and 
the  foreman  of  such  grand  jury  shall  write  his  initials  against 
the  name  of  each  witness  so  sworn  and  examined  touching 
such  bill  of  indictment.  Provided,  however,  that  nothing  in 
this  Act  contained  shall  affect  any  fet^s  by  law  payable  to  any 
officer  of  any  court  for  swearing  witnesses,  but  such  fees  shall 
remain  payable  as  if  this  Act  had  not  passed. 

2.  Not  necessary  for  mtnesses  to  be  sicorn  in  ootn  Court. — 
From  and  af\er  the  passing  of  this  Act  it  shall  not  be  neces«ary 


GRAND  JURIES. 


We  subjoin  the  substance  of  a  short  Act  of  the 
Inntperial  Parliament,  passed  in  July  last,  for  facili- 
tating the  despatch  of  business  before  Grand  Juries* 
36 
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for  any  person  to  take  an  oath  in  open  court  to  qualify  such 
person  to  give  evidence  before  any  grand  jury. 

3.  Interpretation  of  Term*.— The  word  "  foreman  "  shall 
include  any  member  of  such  grand  jury,  who  may  for  the  time 
being  act  in  behalf  of  such  foreman  in  the  examination  of  wit- 
nesses in  support  of  any  bill  of  indictment :  and  the  word  "oath" 
shall  incluae  affirm ation,  where  by  law  such  affinnation  is 
required  or  allowed  to  be  taken  in  lieu  of  oath. 


THE  COUNTY  COURTS  PROCEDURE  ACT. 

The  recent  Act,  for  the  improvement  of  procedure 
in  the  Superior  Courts  as  might  be  expected,  has- 
given  rise  to  numerous  questions  requiring  deci- 
sions of  the  Courts  and  Judges  to  settle.  The 
County  Courts  Procedure  Act  being  in  the  main 
drawn  from  the  C.  L,  P.  Act,  nearly  every  case  on 
the  latter  has  served  the  purpose  of  an  exposition 
of  the  former  statute ;  but  hitherto  there  has  been 
but  one  case  of  importance  specially  relating  to 
the  County  Courts,  {Chard  v.  Loutj  ante  page  227, 
on  the  subject  of  Costs.)  A  judgment  on  the  same 
point  from  the  county  of  Simcoe  appeared  in  the 
November  number;  it  will  be  seen  that  in  the 
main  question  considered,  the  judgment  of  the 
County  Judge  is  suppoited  by  the  decision  of  Mr. 
Justice  Burns  in  Chard  v.  Lout. 

We  would  feel  obliged  if  country  practitioners 
would  send  us  copies  of  written  decisions  in  the 
local  courts  on  the  construction  of  the  Act,  and  we 
would  willingly  insert  communications  tending  to 
elucidate  its  provisions. 

We  understand  that  in  several  counties,  the  Rule 
of  the  Superior  Courts  as  to  time  for  pleading,  &c., 
is  considered  to  be  in  force  and  acted  on  in  County 
Courts — and  that  issue  books  are  delivered  and 
records  entered  merely,  without  being  sealed  or 
passed,  in  the  same  way  as  in  the  court  of  Q.  B. 
and  C.  P.  under  the  new  practice. 

It  is  certainly  most  desirable  that  the  practice  in 
all  the  courts  of  Record  should  be  assimilated  as 
closely  as  possible,  and  the  very  broad  range  which 
the  19th  section  of  the  County  Court  Procedure  Act 
takes  must  tend  to  such  a  result. 


THE  COMMON  LAW  PROCEDURE  ACT. 

Our  space  would  scarcely  permit  the  insertion 
of  all  the  cases  from  month  to  month  decided  in 
Chambers  upon  points  arising  out  of  this  Act,  even 


if  we  could  procure  them  in  sufficient  time  for  pub- 
lication in  full :  we  endeavour  to  make  up  for  this 
hy  giving  notes  of  every  decision  received  up  to 
the  latest  moment  of  going  to  press,  publishing 
such  cases  in  full  in  the  next  issue. 

The  practitioner  will  perceive  that  the  Reports 
are  prepared  with  care  and  ability,  and  we  have 
received  from  several  quarters  testimony  to  their 
usefulness.  Country  members  of  the  profession 
would  probably  never  hear  of  these  cases,  but  for 
the  Law  Journal^  as  most  of  the  Reports  are  from 
the  viv&  voce  decisions  of  Judges ;  and  all  con- 
cerned will  best  show  their  appreciation  of  the 
undertaking  by  aiding  in  the  circulation  of  this 
Journal. 


HARRISON'S  C.  L.  P.  ACT. 

The  second  number  of  this  publication  has  just 
been  issued,  and  it  is  but  justice  to  say  that  it  sus- 
tains the  charaction  Mr.  Harrison  has  even  now 
earned — that  of  a  careful  and  able  annotator. — 
Indeed  the  work,  when  completed,  will  enable  the 
practitioner  to  dispense  with  most  of  his  text  books 
on  {Mactice,  and  will  largely  aid  in  giving  full 
practical  value  to  the  new  laws. 

The  orders,  we  are  told,  already  embrace  a  very 
large  portion  of  the  edition.  Those  who  trust  to 
procure  the  work  when  completed  may  not  be  able 
to  do  so  then,  and  we  recommend  all  to  send  in 
their  subscription  without  delay,  and  thus  secure  a 
copy. 


CHAMBER  CASES. 


Our  Chamber  Reports  are  again  so  nomerons 
that  we  can  only,  as  before,  give  notes  of  many  of 
them,  which  want  of  space  will  not  allow  us  to 
publish  in  full  in  this  number : — 

Strut  v.  Cuthbxrt. 

Leave  granted  to  administer  interrogatories  under  176th 
•ectioQ  C.  L.  P.  Act  before  plea  pleaded ;  leave  to  plead  seve- 
ral matters  being  aaked  for  in  the  same  aummonsy  and  the 
interrogatories  having  particular  reference  to  the  pleas  sought 
to  be  pleaded. — Per  Burns  J.,  Oct.  4, 6. 

Evert  v.  Whkxlxr. 

In  an  action  by  bearer  of  a  promissory  note  against  maker 
defendant  cannot  plead  denying  that  the  plaintiff  is  the  bearer 
and  also  in  confession  and  avoidance  withoot  leave,  under 
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130lh  section  of  the  C.  L.  P.  Act,  1856,  and  if  defendant  do 
80  plead,  plaintiff  may  sign  judgment  under  135th  section. 
And  where,  after  execution  issued,  a  judgment  regularly 
signed  is  set  aside  upon  the  merits,  defendant  will  be  ordered 
to  pay  into  court  the  amount  for  which  judgment  was  signed. 
Per  Hagarty  J.,  Nov.  8. 

Brett  y.  Smith  kt  al. 

The  affidavit  on  which  an  application  is  made  for  a  writ  of 
trial  should  show  where  the  venue  in  the  action  is  laid.— 76. 

NiMHo  V.  Flannigan  et  al. 

The  statement  in  a  declaration  that  a  promissory  note  was 
duly  presented  and  dishonoured,  is  a  sufficient  averment  of 
non-payment  as  against  the  maker,  and  probably  as  against 
the  endorser  also ;  but  querjr-Ib.,  Nov.  3. 

Starrett  v.  Manning. 

Defendant's  attorney  acceptmg  service  of  summons  has 
the  same  time  >^ithin  which  to  appear  as  if  the  service  of  the 
writ  of  summons  had  been  served  on  defendant  himself. — 
Per  Burns  J.,  Oct.  8. 

Taylor  v.  McKinlay. 

Upon  an  application  under  ISOth  section  of  the  C.L.P.  Act, 

1866,  for  leave  to  plead  in  denial  of  a  deed  or  agreement,  and 

at  the  same  time  in  confession  and  avoidance  of  it,  it  should 

be   shown  that   something  material    may  turn   upon    the 

construction  of  such   deed  or  agreement. — Per  Burns  J., 

Oct.  18. 

Taylor  v.  Carroll. 

In  an  action  against  Sheriff  on  his'bond,  and  also  for  neg- 
lecting to  arrest  a  party  against  whom  plaintiff  had  issued  a 
Capias,  and  for  a  false  return  of  such  Capias  defendant  will 
be  allowed  to  traverse  such  party's  indebtedness  to  plaintifi^ 
and  at  the  same  time  to  plead  **  not  guilty,"  and  also  to  tra- 
verse the  separate  allegations  of  the  declaration  upon  an 
affidavit  of  the  matters  required  by  130tti  section  of  the  C.  L. 
P.  Acty  I8569  and  farther  stating  good  leason  for  denying  the 
indebtedness  of  such  party  to  plaintiff. — lb.,  Oct.  23. 

Lock  r.  Harris. 
On  an  application  for  a  writ  of  trial,  the  affidavit  on  which 
the  summons  is  obtained  should  show  where  the  venue  in 
the  action  is  laid.— Per  Haoartt  J.,  Nov.  8. 


MONTHLY   REPERTORY 


COMMON    LAW. 


EX.     Pardinoton  V.  South  Walks  Railway  Co.   May 28, 

Two  directors  of  a  completely  registered  joint  stock  com- 
pany siffned  and  sealed  with  the  seal  of  the  company  a  docu- 
menty  of  which  the  following  is  a  copy :  "  Three  months  after 
date  we,  two  of  the  directors  of  the  Ark  Life  Assurance 
Society,  by  and  on  behalf  of  the  said  society,  do  hereby  pro- 
raise  to  pay  M.  or  order,  the  sum  of  £&7  158.  6d.,  for  value 
received."  There  was  no  counter  signature  by  Uie  secretary 
of  the  company. 

Held,  ft  promiaaory  note  binding  on  the  company,  and  not 
the  parties  who  signed  it. 


EX. 


Gulliver  v.  Gulliver  et  al 


0  June  6. 


Replication  on  equitable  grounds — Statute  of  Limitations — 
Stt-off—  WiU — Assent  of  executor. 

To  an  action  against  an  executor  on  a  debt  due  by  his  tes- 
tator, the  defeudant  pleaded,  first,  the  statute  of  Limitations, 
and  secondly,  that  at  the  time  of  the  death  of  the  testator  the 
plaintiff  was  indebted  to  him  in  an  equal  amount,  which  being 
still  due  the  defendant  was  willing  to  set-off  against  the  plain- 
tiff's claim.  To  the  first  of  these  pleas  the  plaintiff  for  repli- 
cation on  equitable  grounds,  replied  that  the  causes  of  action 
therein  mentioned  accrued  within  six  years  before  the 
death  of  the  testator ;  that  he  by  his  will  appointed  the  defen- 
dant his  excutors,  and  devised  certain  freehold  estate  to  them 
upon  trust  to  sell,  and  also  the  residue  of  his  personal  estate 
vpon  trust  to  call  it  in,  and  should  out  of  the  monies  to 
arise  from  the  sale  of  the  real  estate,  and  the  calling;  in  of  the 
personal  estate,  pay  debts  and  les^ies,  and  hold  the  residue 
m  trust  for  the  plaintiff  and  his  other  children  in  equal  shares, 
averring  the  sufficiency  of  the  money  thus  realized  to  pay  all 
debts  and  legacies.  To  the  second  plea  the  plaintiff  replied 
for  the  replication  on  equitable  grounds,  that  the  testator 
devised  and  bequeathed  to  him  certain  freehold  estate  and  a 
certaim  sum  of  money,  and  devised  and  bequeathed  certain 
other  property,  real  and  persona],  to  his  other  children,  and 
declared  that  the  money  and  other  effects  then  already  ad- 
vanced and  delivered  by  him  to  his  children,  should  be 
deemed  advancemenls,  and  that  they  should  not  be  required 
to  account  for  the  same ;  averring  that  the  matters  of  set-off 
were  money  and  effects  so  advanced,  &c. 

Held,  that  both  these  replications  were  bad. 


Q.B.      Thomas  v.  The  Baron  Von  Stuttarheim.    Nov.  3. 

Practice — Examination  ofmtness  in  extremis — Application 
for  rule  absolute  in  the  first  instance — Common  Law  Pro- 
cedure Act,  1854,  sec.  46. 

The  court  will  not  grant  a  rule  absolute  in  the  first  instance 
for  the  examination  of  a  witness,  although  he  be  at  the  point 
of  death. 

SemJble,  that  sec.  46  of  the  Common  Law  Procedlre  Act, 
1854,  does  not  give  the  court  the  power  of  doing  so. 


C.P. 


Ward  v.  Stewart  et  al. 


Nov.  4. 


Contract — Construction  of. 

By  the  terms  of  a  written  contract  the  plaintiff  was  to  receive 
from  the  defendants  a  per  centage  commission  on  the  pro- 
ceeds of  some  cargoes  of  palm  oil  coming  to  them  from 
Africa,  but  was  to  m  entitled  to  no  commission  on  any  wet, 
dirty,  or  unmerchantable  palm  oil.  Some  of  the  oil  brought 
over  had  small  quantities  of  water  in  it,  but  was  merchant- 
able. The  oil  was  of  a  description  which  is  hardly  ever 
entirely  free  from  water,  and  the  weight  only,  and  not  the 
quality,  was  affected  in  the  present  instance  by  the  presence 
of  the  water.  It  was  in  evidence  that  any  amount  of  wet 
made  the  oil  wet.  The  judge  ruled  that  if  the  oil  were  either 
wet  or  dirty  the  plaintiff  was  not  entitled  to  commission  on  it, 
and  the  defendants  had  a  verdict. 

Held,  that  the  direction  was  right. 


C.B.  Atwood  etal  v.  Emxrt.  K019.I. 

'*  As  soon  as  possible,'*^ — Meaning  of  a  contract. 

The  defendant  on  the  30th  Nov.  18^5,  wrote  to  the  plaintiffs 
to  send  him  some  iron  hoops  as  soon  as  possible.  They  were 
not  sent  till  the  30th  January  following,  when  the  defendant 
refused  to  accept  them.  An  action  was  brought  upon  the 
special  contract,  to  which  the  defendant  pleaded  tnat  the 
hoops  were  not  sent  '<as  soon  as  possible." 
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At  the  trial  Wilt.es,  J.,  HiroctPc!  the  jury  that  the  words 
"a.n  p(X)n  as  pav^iblo''  mn.st  be  cunstruptl  with  re^anl  to  the 
circu;nst.«nces  of  the  plaiutills,  and  without  any  rejjard  to  the 
time  within  which  other  persons  in  the  tiade  could  have 
executed  the  order. 

Held,  that  the  direction  of  Willes  J.  was  correct. 


C.B.  VouLEY  V.  Barret.  A  or.  7. 

Demurrer  to  the  replication  on  tqnitahU  frrounds — Frinci- 
cipal  and  surety — Dischar^re  of  principal  by  mistake  a 
good  equitable  answer  to  a  plea  of  discharge  of  principal 
by  co-surety  in  acdon  against  him  for  contribution. 

The  plaintiff  and  del'emlant  Ix^caine  sureties  for  one  Watson 
by  endorsinn:  a  bill  for  X3(K):  AV'ulst)n  became  bankruj)t.  The 
plaintilf  had  had  other  dealiiiirs  with  Wat-ion,  and  Imd  adf 
yanced  him  X*2661  G.i.  Gd.  for  tlie  purpose  of  erectini^  houses 
pursuant  to  a  baildin«j:anreenienl,  and  had  supplied  him  with 
building  materials  worth  £\3VZ  for  the  same  purposi,  as  well 
as  X136  17s.  4d.  for  other  purposes.  After  the  bankruptcy  of 
Watson  the  plaintilf  and  the  a.^^nj^nees  aijreed  that  llie  bud<l- 
ing  a^^reement  should  be  deliveied  up  to  the  plaintiti"  to  be 
cancelled  upon  the  payment  by  the  plaintiff  of  X'loO  in  full 
discharge  of  all  claims  which  they  might  have  upon  the 
houses  and  property  compris(?d  in  the  agreement,  and  that 
the  plaintilT  should  relinquish  all  claims  on  the  bankrupt  or 
his  estate  for  the  said  monies  which  had  been  so  advanced 
to  the  said  bankrupt  for  such  building  purposes,  and  for  the 
building  materials.  The  altorm\vs  of  the  parties  in  drawing 
up  the  agreement,  made  the  plainliir  »'*  relinquish  all  claim 
lor  moneys  advanced  to  and  for  tin;  bankrupt,  and  his  claim 
for  goods  supplied  lor  the  above  mentioned  purposes.  Tlie 
plaiutiir  having  paid  the  £3(K)  upon  the  bill  which  was  dis- 
honored by  Watson,  sued  the  (VMcndant  for  contribution.  The 
defendant  pleaded  that  the  plaintiti  had  discharged  Watson 
the  principal  by  the  above  aixreement,  to  wliich  the  plaintiff 
replied  on  equitable  ground.-s  lliat  the  memorandum  of  agree- 
ment was  drawn  up  by  mistake,  the  real  agreement  being 
confined  to  claims  of  the  plainlitf  for  the  irniiieys  ailvanced 
for  building  purposes,  and  having  no  reierence  to  the  £300 
bill,  and  being  already  executed;  he  also  denied  that  he  had 
relinquiglied  his  claim  asrainst  the  bankrupt  for  the  £300  ;  to 
which  replication  the  detendant  demurred. 

Heldy  that  it  was  doubtful  whether  the  terms  of  the  memo- 
randum of  agreement  included  the  claim  for  the  £300,  but 
that  even  if  that  were  so,  the  defendant  by  demurring  having 
admitted  the  mistake,  the  replication  was  a  good  equitable 
answer  to  the  plea,  and  that  it  was  not  necessary  that  a  court 
of  equity  should  reform  the  agreement  that  not  having  been 
executed. 

Semble.  per  Willes  J.,  that  where  the  plea  is  legal  the 
replication  may  be  considered  either  upon  legal  or  equitable 
grounds,  where  it  is  stated  to  be  upon  equitable  grounds,  but 
only  u\Hin  equitable  grounds  where  the  plea  is  an  equitable 
plea. 


The  indefatigable  Law  Clerk  has  satisfactorily  accomplished 
a  very  dilHcult,  a  very  dry,  and  a  very  irksome  task.  Few  can 
estimate  the  labour  and  skill  necessary  to  produce  such  a 
work.  We  trust  that  the  Ixxly  to  determine  the  Law  Clerk's 
remuneration  will  make  reference  to  a  well  informed  quarter 
before  deciding. 

A  good  Index  to  a  500  page  work  on  practice  is  worth  at 
least  $200.  The  most  ordinary  observer  can  perceive  the 
immense  difference  between  a  simple  index  to  an  ordinary 
work  and  the  difRcult  and  complicated  matter  the  Law  Clerk 
has  been  engaged  on. 

The  value  of  these  works  on  the  Statute  Law  to  the  Legis- 
lator and  Lawyer  is  incalculable.  The  labour  of  the  new 
Commission  will  be  reduced  to  mere  consolidation,  and  th« 
saving  to  the  public  thereby  wij]  be  very  great.  We  repeat 
that  a  most  necessary  task  has  been  most  satisfactorily  ac- 
complished. W  the  continuation  of  the  Index  had  been 
printed  on  one  side  only  and  sent  in  loose  sheets,  it  would 
have  been  very  convenient  for  interleaving  in  the  appropriate 
places  in  the  Index,  and  the  Speaker,  the  Law  Clerk,  or  the 
party  who  regulates  these  matters  would  not  require  to  make 
a  precedent  had  he  adopted  the  plan  referred  to. 


Republication  of  the  EN(iLiSfi  Reports  in  Law  and  Equity. 
Edited  by  Chauncev  Smith,  Counsellor-at'Law,  Pub- 
lished by  Littky  Brown  «^  Co,y  Boston, 

Volume  24  of  this  series  is  before  us.  The  publication  ii 
too  well  known  to  need  commendation  from  us.  This  volume 
is  got  up  in  the  usual  good  style,  so  creditable  to  the  pub- 
lishers. For  our  own  part  we  place  a  very  high  value  on 
American  Reprints.  The  <♦  Law  and  Equity"  series  furnish 
a  large  number  of  cases  not  met  with  in  the  "  privileged 
reports,"— for  instance,  they  contain  eighty-five  more  for  the 
legal  year  commencing  with  Michaelmas  Term,  1854. 

A  separate  digest  for  the  first  31  volumes  is  now  in  press. 
This  digest  will  contain  a  table  of  all  the  cases  in  these  reports, 
unth  a  reference  to  the  voiume  and  page  of  every  other  BtritB 
where  the  same  cases  may  be  found.  Volumes  1  to  34  may 
be  had  at  10s.  per  volume  to  permanent  subscribers. 


THE  DIVISION  COURT  DIRECTORY. 

I     Intended  to  sluiw  the  number,  limiu  and  extent,  of  the  seTenl  Division  Conns 
1  of  Tpper  Canada,  with  the  names  and  addresses  of  the  Officers— Clerk  aiid 
Baiiuf, — of  each  DivUion  Court,  t 


NOTICES   OF   NEW   LAW  BOOKS. 


Table  of  the  Provincial  Statutes  in  force,  or  which  have 
been  in  force  in  Upper  Canada,  in  their  cfi  ronological  order, 
showing  which  of  them  or  what  parts  of  any  of  them  are 
now  in- force,  and  by  what  subsequent  ads  they  Juive  been 
amended,  continued^  repealed,  or  othervnse  affected;  unth 
a  continuation  of  the  Index  to  the  Statutes  in  Force 
to  the  end  of  the  Session  of  1856.  By  G.  W.  Wickstead, 
Q.  C,  Law  Vlerk  of  the  Legislative  Assembly. 

This  work  was  prepared  by  order  of  the  Legislative  Assem- 
bly.  We  have  examined  it  with  ctre,  and  can  speak  with 
confidence  of  its  merits. 


COUNTY  OF  UNCOLN. 
Judge  of  the  DivUicn  Courts^  Edwaud  C.  CAMrsKLL,  Esq.,— Niagara  P.O. 
First  Diviuon  Court — CUrk,  \Vm.  B.  Winter  bottom— Niagara  P.  O. ;   Batlify 
P.  Frim— Niagara  P.O.  ;  LifQili— The  town  and  township  of  Niagara. 

Seeottd  Division  Caurt.^CUtk^  Thomas  Bums— St.  Catharines  P.  O. ;  BotTi^, 
James  Wclwter— St.  Catharines  P.O. ;  Lim i(f—The  town  of  St.  Catha- 
rines and  the  townships  of  Grantham  and  Louth. 

Third  Division  Court.— CUrk,  Abishai  Morse— Smithville  P.O. ;  BaHHT^  Robert 
Thompson— Smithvilie  P.O.;  Limitt— The  townships  of  Clinton^Orimsbr, 
Gainsborough  and  Caistor. 


t  Vidt  obfen-ationi  anu  paf«  196,  Vol.  I.,  on  th«  ntilitT  and  nae 
Dirtetofj. 


tfo(  this 
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DIVISION    COURTS. 


OFFICERS  AND   SUITORS. 


Clerks. — "A  Clerk"  writes  to  us  as  follows : 

"  I  am  greatly  troubled  about  the  payment  ol  witnesses  ; 
where  there  are  several  in  a  case,  it  gives  much  additional 
trouble,  as  I  take  a  receipt  when  paying  each  :  and  it  happens 
sometimes  that  the  plaintiff  gives  me  no  information  about  his 
witnesses,  so  that  I  cannot  put  their  fees  in  the  costs,  and 
then  when  thev  come  to  get  their  pay,  and  find  none  for  them, 
it  is  nothing  out  grumble,  grumble.  How  had  I  best  act  ? 
and  say,  can  I  make  any  deduction  for  my  trouble  in  opening 
an  account  with  each  witness  ?" 

The  writer  of  the  above,  and  many  other  Division 
Court  Clerks,  as  we  have  reason  to  believe,  have 
entirely  mistaken  the  scope  of  their  duties  respect- 
ing witness  fees.  All  the  trouble  "  A  Clerk"  so 
pathetically  refers  to  will  be  saved  by  an  adherence 
to  the  prescribed  practice. 

In  the  first  place,  the  Clerk  has  officially  nothing 
whatever  to  do  with  the  payment  of  the  witnesses 
in  the  cause.  The  party  on  whose  behalf  they  are 
summoned,  pays  them,  and  the  expenses  of  wit- 
nesses are  taxed  and  allowed  as  disbursements  in 
the  cause,  and  form  part  of  the  costs  belonging  to 
the  plaintiff  or  successful  party,  and  are  payable, 
when  collected,  only  to  him.  It  is  not  unusual, 
we  believe,  for  such  party  to  authorise  the  Clerk  to 
pay  his  witnesses  due  bills  they  hold  for  their  fees, 
but  if  the  Clerk  undertakes  to  do  so,  it  is  a  purely 
voluntary  act  on  his  part,  and  the  practice  is  very 
objectionable. 

The  only  safe  course  for  the  Clerk  is  to  adhere 
strictly  to  the  48th  Rule,  which  requires  him, 
before  alloxaing  disbursements  to  untnesses,  to  satisfy 
hitnstlf  that  the  witnesses  attended^  and  that  the  claim 
forfte  is  just.  In  other  words  he  must  be  satisfied 
that  the  witnesses  have  been  paid  :  at  pages  61  and 
81,  Volume  I.  of  this  Journal,  the  mode  of  taxation 
is  fully  entered  upon,  and  forms  given  for  affidavits 
of  disbuisements.  A  witness  may  refuse  to  attend, 
unless  his  expenses  are  tendered  to  him  when 
served  with  the  summons,  or  he  may  in  Court 
refuse  to  be  sworn  until  his  expenses  are  paid  :  if 
he  allows  both  occasions  to  slip  without  obtaining 
payment,  he  must  look  for  payment  to  the  party 
who  caused  him  to  be  summoned,  and  not  to  the 
Clerk :  and  if  that  party  will  not  pay  him,  he  may 
sue  him  for  the  amount,  unless  he  chooses  to  take 
it  out  in  "  grumbling." 

T.  B.  asks  if  "a  party  may,  under  Rule  14,  be 
described  by  a  nickname  "  Yellow  Jim." 

We  think  he  may,  provided  the  plaintiff  is  unac- 
quainted with  his  surname,  and  on  enquiiy  is  not 
able  to  learn  it :  and  provided  also,  that  "  Yellow 
Jim"  is  the  name  by  which  he  is  generally  known. 
The  plaintiff  might  otherwise  be  in  danger  of  losing 
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his  debt.  At  the  same  time  it  should  be  made 
quite  clear  to  the  judge,  by  proof,  that  the  individual 
went  by  the  '^nickname"  in  question;  that  the 
plaintiff  had  used  due  diligence  to  discover  tils 
proper  name,  and  that  "  Yellow  Jim"  was  used  of 
necessity  and  not  in  derision.  An  abuse  of  the 
privilege  given  by  the  14th  Rule  would,  no  doubt, 
induce  the  Judge  to  deprive  the  plaintiff  of  costs. 

T.  L.  is  informed  that  we  have  yet  some  copies 
of  Volume  I.  of  this  Journal,  with  Index,  at  SOs., 
bound. 

It  may  be  sent  by  mail,  free  of  postage. 

Bailiffs. — T.  B.  asks  the  consequence  of  omit- 
ting to  endorse  the  ^^  amount  of  mileage,"  on  war- 
rant of  commitment  at  the  time  he  delivers  it  with 
the  prisoner  to  the  gaoler,  and  if  he  can  afterwards 
endorse  the  "  travel." 

If  the  prisoner  has  been  discharged  by  payment 
of  the  debt  and  costs  the  Bailiff  loses  the  mileage ; 
but  if  at  any  before  the  discharge  the  amount  of 
mileage  be  endorsed,  it  is  demandable  with  the 
debt  .and  costs^  before  the  party  can  obtain  his 
release  by  payment. 


SUITORS. 

Goods  bargained  and  sold. — ^In  transactions  relat- 
ing to  the  sale  of  goods,  it  sometimes  happens  that 
there  is  no  actual  delivery  of  the  goods.  In  order 
to  support  an  action  for  goods  bargained  and  sold 
the  plaintiff  must  prove  such  a  contract  of  sale  as 
was  sufficient  in  law  to  vest  in  the  defendant  the 
property  in  the  goods,  and  confer  on  him  a  right  to 
maintain  an  action  for  them  even  against  the  plain- 
tiff himself  upon  tendering  the  specific  price  agreed 
on.  If  the  sale  be  within  the  meaning  of  the  17th 
section  of  what  is  called  the  Statute  of  Frauds  and 
of  the  price  of  £10  sterling  or  upwards  the  requi- 
sites of  that  statute  must^be  proved. 

The  substance  of  the  17th  section  is  shortly  as 
follows : — No  contract  for  the  sale  of  any  goods, 
wares,  or  merchandize,  for  the  price  of  £10  sterling, 
shall  be  allowed  to  be  goody  except  the  buyer  shall 
accept  part  of  the  goods  so  sold  and  actualUy  receive 
the  same,  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  payment,  or  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  with  such  con- 
tract or  their  agents  thereto  lawmlly  authorized. 

As  we  are  speaking  of  goods  bargained  and  sold 
it  is  not  here  necessary  to  notice  what  is  a  sufficient 
acceptance  and  receipt  to  satisfy  the  statute.  But 
as  the  section  alluded  to  is  one  of  importance,  and 
parties  are  constantly  getting  into  difficulties  by 
failing  to  observe  its  requirements,  we  will  consider 
in  detail — The  priced-Earnest  or  part  payment — 
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Note  or  memorandum  in  unriting  of  the  bargain — 
The  making  and  signing  by  parties — Signature  by 
agents. 

Of  the  price  of  £10  sterling : 

The  £10  sterling  is  equivalent  to  £12  10s.  cur- 
rency ;  if  the  price  of  the  goods  is  under  that  sum, 
the  statute  does  not  apply.  If  several  articles  be 
bought  at  a  shop  at  the  same  time,  but  at  different 
prices,  each  article  being  under  £10,  but  amounting 
altogether  to  say  £70,  it  would  be  held  to  be  one 
contract,  and  within  the  meaning  of  the  statute. 

(TO  BI  COXTIirUBO.) 


MANUAL,   ON   THE   OFFICE   AND    DUTIES    OF 
BAILIFFS   IN   THE  DIVISION  COURTS. 


(For  the  Lata  Journal, — ^Bt  V.) 

CONTXNUXD    FROM    PAGE   183,   VoL.    II. 

Levying  Execution  on  the  Goods  of  the  Defendant. 

(COXTIXITBD.) 

If  the  goods,  intended  to  be  seized,  be  all  on  the 
same  premises,  seizing  part  in  the  name  of  th^ 
whole  will  be  a  good  seizure  of  the  whole.  The 
Bailifi  can  afterwards  in  making  the  inventory,  if 
the  property'  on  the  premises  be  more  than  enough 
to  cover  the  execution,  select  such  goods  as  will 
be  sufficient  to  satisfy  the  debt  and  costs,  including 
his  own  fees. 

What  has  been  said  so  far  respecting  a  seizure, 
supposes  the  defendant  is  a  consenting  party,  or  at 
least  not  actively  opposing  the  Bailiff  in  levying 
execution.  But  this  will  not  always  be  the  case  ; 
on  the  contrary,  officers  too  often  meet  with  great 
difficulty  and  annoyance  in  the  performance  of  this 
most  unpleasant  duty.  The  ordinary  methods  re- 
sorted to  are  by  secreting  or  removing  the  goods,  or 
by  defendant's  keeping  the  house  door  locked  or 
fastened.  An  actual  assault  to  prevent  an  officer 
from  executing  his  duty,  as  well  as  the  rescue  of 
goods  seized  will  hereafter  be  noticed.  Nothing 
need  be  said  respecting  the  removal  or  conceal- 
ment of  goods,  except  that  the  Bailiff  is  bound  to 
use  his  utmost  effort  to  find  them  out.  Barring  the 
outer  doors  against  an  officer  needs  some  brief 
remarks  by  way  of  information  and  caution. 

If  the  Bailiff  finds  that  the  outer  doors  of  the 
defendant's  house  are  fastened,  so  as  to  prevent  his 
entering  the  house  to  seize  the  defendant's  goods, 
he  should  get  assistance  and  watch  quietly  for  a 
reasonable  time  till  the  doprs  are  opened,  when  he 


can  make  good  a  lo^ral  entrance,  for  the  outer  doors 
of  the  defendant's  dwelling-house  cannot  be  broken 
open,  and  the  obstacle  can  only  be  overcome  by  a 
little  patience,  management  and  vigilance  on  the 
part  of  the  Bailiff.  [1] 

As  in  the  case  of  a  Sheriff  the  Bailiff  may  enter 
the  house  of  the  defendant,  when  the  outer  door 
is  open,  to  seize  the  defendant's  goods,  and  this 
though  there  be  no  goods  there,  if  there  is  rea- 
sonable ground  for  suspecting  that  they  are  there. 
On  an  execution  against  the  goods  of  an  intestate 
in  the  hands  of  the  administratrix  and  her  husband, 
the  Bailiff  mav  enter  the  house  of  the  husband  to 
search  for  the  goods  of  the  intestate,  though  none 
be  found  therein. 

It  seems  that  goods  may  be  taken  through  the  win- 
dow of  a  house  if  open.  But  the  Bailiff  cannot  legally 
break  open  any  doors  or  windoias  of  a  defendant's 
dwelling  under  order  to  execute  a  Fieri  Facias. 
Yet  if  he  succeeds  in  getting  an  entrance  into 
the  house,  he  may  break  open  any  inner  door  or 
the  door  of  a  closet  or  cupboard,  or  the  lock  of  a 
bureau,  chest,  desk,  drawer,  &c. ;  but  it  will  be  his 
duty  first  to  ask  the  parties  in  the  house  to  open 
ihem,  and  if  they  refuse,  he  may  then  use  force  to 
accomplish  his  object,  doing  as  little  damage  as 
possible.  The  Bailiff  should  in  all  cases  take  that 
course  which  involves  the  least  force  or  violence. 

The  protection  extends  only  to  the  parties'  dwell- 
ing-house, or  buildings  actually  attached  to  it — 
therefore  if  necessary  the  outer  door  of  a  bam, 
stable,  or  outhouse,  may  be  broken  open  even  with- 
out a  previous  demand  and  refusal  of  admittance  ; 
though,  as  before  mentioned,  no  needless  violence 
should  be  resorted  to,  and  the  key  should  always 
be  demanded  before  breaking  the  lock ;  further, 
if  the  defendant's  goods  have  been  removed  to  the 
house  of  a  third  party  for  the  purpose  of  prevent- 
ing the  execution,  after  demand  and  refusal^  the 

[1]  Managemtnt  and  TigHfitue.-^YTe  take  the  liberty  of  insertinfr  a  novel  and 
■oinewhai  ing<^niuua  taode  reK>Tted  to  by  a  BailiflT  of  (n\t  of  the  £ii(f  luih  County 
Courts ;  we  g^ive  it  as  re]at«Hl  by  R.  Shaw,  Esq.  a  Clerk  of  the  Court.  It  ^*as 
effected  *'by  dresaing  aii  assistant  in  female  attire  :  the  would-be  Mtpoman 
passed  by  the  defendant's  abode  at  the  very  moment  his  good  wife's  eurioiqty 
and  impatience  could  no  lonrer  retain  her  a  prisoner.  The  pU  leomaii  conturaea 
her  walk  some  liundred  yards  beyond  the  defendant's  house,  she  perceived  the 
wife  standinir  in  the  door- way  euio>ing  the  pure  av,  but  eyidently  on  tho  look 
out  for  the  official,  and  in  such  a  mood  as  evidently  to  treat  with  suspicion  any 
human  being  in  male  attire :  the  tramping  of  the  old  woman  did  not  foil  to 
attract  her  notioe,  but  as  the  person  appeared  to  be  one  oi  her  own  sex,  no 
alarm  was  excited,  and  the  wife  remained  in  her  anxious  position  ready  to  close 
thn  door,  which  ^he  held  in  her  hand,  at  a  moment's  notice  :  ouroldtifotnaH  had 
by  thi!»  approachori  to  within  a  yard  of  the  dwelling  witliout  the  deceit  being 
diKCovered ;  another  step,  and  she  \%'a8  within  the  house.  It  is  umiecessary  to 
add.  thai  the  inmates  were  cotnpletely  nonplu.'^scd  at  the  ingenuity,  and  althoagli 
to  their  cost,  enjoyed  a  hearty  laugh  at  the  expense  of  the  ai«MUit|  whgif 
appearance  tnia  far  from  prepowaimig."— [Eo.  Lu  i.J 
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Bailiff  may  break  open  the  outer  door,  or  any  other 
door  of  such  third  party  to  make  the  seizure  :  also, 
if  after  a  peaceable  entrance  into  a  party's  dwelling 
house  has  once  been  effected  by  the  Bailiff,  and 
the  defendant  or  any  other  person  shall  lock  him 
in,  he  may  lawfully  break  open  the  outer  door  in 
order  to  get  out — or  if  the  Bailiff  gains  an  entrance 
through  one  door  and  seizes  the  goods,  but  is 
unable  to  remove  them  without  opening  the  outer 
door,  and  the  defendant  refuses,  or  if  neither  he  nor 
any  one  in  his  behalf  be  present  whom  the  Bailiff 
could  ask  to  open  the  door,  he  may  break  it  open 
to  carry  away  the  goods :  [2]  so  it  seems  that  if  an 
officer,  being  in  a  house  for  the  purpose  of  execu- 
ting a  writ  of  execution,  be  forcibly  turned  out,  he 
is  justified  in  breaking  it  open  in  order  to  get  in 
again. 

It  may  here  be  observed,  that  the  substantive 
provision  of  the  53rd  section  of  the  Division  Court 
Act,  as  to  where  the  execution  may  be  executed, 
is  re-enacted  in  the  1st  of  the  18th  Vic,  cap.  125. 
The  former  section  enacts,  that  by  virtue  of  the 
execution  the  Bailiff  of  the  Court  ^^  shall  levy  by 
distress  and  sale  of  the  goods  and  chattels  of  such 
party  (the  debtor)  being  unthtn  the  County  tohich 
the  said  Court  was  holden^  such  sum  of  money  and 
costs,  &c."  Section  125  of  the  last  Act  provides, 
**  that  no  writ  in  the  nature  of  a  writ  oi  Fieri  Facias 
or  Attachment  shall  be  executed  out  of  the  limits  of 
the  County  over  which  the  Judge  of  the  Court  from 
which  the  same  issued,  shall  have  jurisdiction." 

We  come  now  to  notice  what  description  of  pro- 
perty may  be  taken  by  a  Bailiff  under  an  execution 
from  his  Court. 


0B8ERVATI0K8   OH 
BEPOBTSnr 


USB  ABD  VALVB  07  AXEBICAH 
TO  CABADIAH  JUBISFBUDBBCE. 


(An  Extract  from  a  Lecture  by  Oliver  Mowat,  Esq.,  Q,C,, 
delivered  at  Osgoode  Hall,  tn  Miduielmaa  Term  lasU  to 
the  Student  Members  of  the  Law  Society  of  Upper  Canada, 
in  accordance  toith  a  Rule  of  that  Society,) 

[NOTB  BT  THE  EdITOB  OF  THE  LaW  JoURNAL. — 

Although  the  following  extract  from  Mr.  Mowat^s 
Lecture  is  complete  in  itself,  yet  as  we  are  unable 
to  publish  the  whole  Lecture  as  it  was  delivered, 
it  is  proper  that  we  should  notice  how  this  extract 

[3]  C«Mt  on  tk«  ful^eot  are  coUcoted  in  AicliboU*s  Pimctice.   Title— Exeev* 
tioiift  in  genexiL 


was  introduced :  The  Lecturer  had  been  explain- 
ing the  weight  given  in  our  system  of  Jurisprudence 
to  precedents  and  judicial  rules,  and  pohitiag  out 
the  reasons  and  advantages  of  this ;  he  then  gave 
some  account  of  the  sources  from  which  the  rules 
of  Law  and  Equity  in  England  and  in  Upper 
Canada  have  been  drawn,  and  to  which  resort  is 
still  had  in  new  and  doubtful  cases,  and  this  part 
of  his  subject  led  him  to  speak  of  American  Reports 
and  Law  Treatises.] 


In  new  Cues  for  which  English  authority  cannot  be  foundi 
assistance  in  ascertaining  and  determining  our  own  law  may 
sometimes  be  derived  from  American  Reports ;  and  as  a  num* 
ber  of  these  Reports  have  lately  been  added  to  our  Library^ 
and  as  a  complete  set  will,  I  hope,  soon  find  a  place  there,  I 
think  I  may  with  advantage  suggest  to  you  a  few  leading 
cautions  in  regard  to  the  use  of  these  Reports ;  for  whiloy  on 
the  one  hand,  a  judicious  use  of  them  is  recommended,  as  I 
will  show,  by  the  authority  and  example  of  the  best  English 
Judges  and  Jurists ;  so,  on  the  other  hand,  an  indiscriminate 
resort  to  American  decisions  is  extremely  undesirable,  and 
will  occasion  much  profitless  labor,  both  to  those  who  iadulgo 
in  it,  and  to  the  Judges  before  whom  such  reports  may  be 
cited. 

First,  then,  never  cite  an  American  Report  on  a  point  of 
practice.  Counsel  was  lately  reproved  by  one  of  the  Courts 
in  England  for  citing  an  Irish  case  on  a  point  of  practice ;  and 
it  would  manifestly  be  much  more  absurd  to  cite  an  American 
case  on  such  a  point. 

Then,  secondly,  upon  other  questions  never  cite  an  Ameri- 
can case  until  you  have  ascertained  that  the  English  and 
Canadian  authorities  leave  in  doubt  the  point  you  are  investi- 
gating It  is,  generally  speaking,  in  law  as  well  as  commercei 
quite  as  absurd  to  import  from  a  distance  what  we  can  better 
obtain  at  home,  as  to  refuse  supplies  from  a  foreign  sourco 
which  are  not  otherwise  to  be  had.  Besides,  on  points  on 
which  we  have  authority  in  our  own  Courts,  American  deci- 
sions are  not  always  in  accordance  with  such  authority,  and 
may  therefore  mislead  instead  of  assisting  you.  On  a  point 
of  importance  and  difficulty,  and  on  which  but  a  single  Eng- 
lish decision  can  be  found,  an  adverse  American  decision 
may  indeed  occasionally  have  weight  in  inducing  a  recon- 
sideration of  the  question.  Thus  Lord  Denman,  when  ho 
learned  that  a  decision  of  his  own  (Devaux  v  Salvador,  4  A. 
&  E.,  420)  was  opposed  to  the  decision  in  an  American  case, 
{Peters  v.  The  IVarren  Insurance  Co,,  3  Sunuer,  389)  said, 
that  '*  the  opinion  pronounced  in  the  latter  case  would  at  least 
<<  neutralise  the  effect  of  the  English  decision,  and  indues 
«  any  of  their  Courts  (in  England)  to  consider  the  que.<«tion  an 
<<  open  one."  But  in  the  Canadian  Reports  I  do  not  at  present 
recollect  any  indication  of  so  mnch  deference  to  a  Republican 
Court. 

Thirdly,  never  cite  an  American  case  anlese  yon  hare  first 
read  the  Report  of  it;  if  accessible,  and  ascertained^cr  your-* 
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self  that  the  case  really  is  in  point  and  does  not  proceed  on 
any  peculiar  statute  of  the  State. 

I  should  add  to  these  three  rules  a  fourth,  arising  from  the 
numerous  points  on  which,  in  American  books  as  in  English, 
there  is  a  conflict  of  authorities.  WhereTer  there  are  several 
Courts  of  independent  Jurisdiction  there  will  be  conflicting 
decisions ;  and  from  there  being  a  larger  number  of  such 
courts  in  the  United  States  than  in  England,  the  Reports  of 
the  former  contain  a  larger  number  of  cases  than  the  Reports 
of  the  latter,  in  which  various  Courts  have  come  to  opposite 
conclusions.  This  will  render  it  peculiarly  necessary  for- you 
when  you  resort  to  American  eases  and  find  one  in  point,  to 
see  whether  the  case  you  have  found  is  the  only  one  in  point, 
and  whether  there  are  any  others  which  conflict  with  it.  You 
cannot  safely  avoid  a  like  course  when  your  examination  is 
confined  to  English  authorities ;  but  in  that  case  neither  the 
temptation  to  avoid  the  trouble  of  the  search,  nor  the  danger  of 
being  misled  yourself,  or  of  imposing  unnecessary  labour  on 
the  Court  by  your  neglect,  are  nearly  so  great.  If  your  inves- 
tigation of  the  American  authorities  is  to  guide  your  own 
opinion,  you  may  as  well  not  refer  to  them  at  all,  as  to  neglect 
weighing,  as  far  as  you  can,  all  they  contain  upon  the  ques- 
tion you  are  considering.  If  your  investigation  is  in  prepara- 
tion for  an  argument  before  the  Courts,  you  should  either 
forego  all  reference  to  either  class  of  the  cases  which  conflict, 
or  cite  those  against  you  as  well  as  those  in  your  favour.  The 
diversity  of  decisions  which  is  thus  to  be  found  in  these 
Reports  is  mush  less  embarrassing  to  us  than  it  must  be  to 
the  American  Courts.  In  some  respects  indeed  it  is  an  advan- 
tage to  us.  It  puts  us  in  possession  of  what  have  appeared  to 
able  and  learned  Judges  to  be  the  strongest  reasons  in  favour 
of  every  view  of  a  doubtful  question,  instead  of  our  having 
no  more  than  the  particular  view  formed  by  the  first  Court 
which  may  happen  to  have  been  called  upon  to  decide  the 
point.  Our  Judges,  to  whom  as  authority  an  American  Report 
is  nothing,  have  thus  in  such  cases  great  advantages  in  com- 
ing to  a  sound  conclusion. 

The  rules  I  have  thus  suggested  for  your  guidance  before 
the  Judges  are  but  corollaries  of  another  and  more  general 
rule,  which  you  should  ever  keep  in  mind,  namely,  that  the 
true  object  of  the  arguments  of  Counsel  is  to  assist  the  Judge 
in  coming  to  a  sound  conclusion.  When  you  cite  cases  which 
do  not  apply,  or  which  for  any  reason  are  of  no  weight,  you 
but  embarrass  a  Judge  instead  of  assisting  him,  and  increase 
his  labour  instead  of  diminishing  it.  It  is  necessary  for  you 
therefore  to  bear  in  mind  that  English  Reports,  and  I  presume 
Irish  Reports  likewise,  are  of  authority  in  our  Courts ;  while 
American  Reports  may  be  useful,  but  they  are  not  of  author 
rity;  and  in  general  they  are  only  useful  where  authority  is 
wanting,  and  where  they  either  bear  intrinsic  evidence  of 
merit,  or  record  the  decisions  of  Judges  of  known  learning  or 
ability — conditions  one  or  other  of  which  is  to  be  found  attach- 
ing to  some  of  the  Reports  of  almost  every  State  of  the  Union. 

^You  will  thus  perceive  that  though  the  Law  Society  has 
lately  rendered  a  selection  of  American  Reports  accessible  for 
the  first  time  to  those  engaged  in  the  study  or  practice  of  the 
law  in  Upper  Canada,  yet  this  has  not  arisen  from  any  idea 


that  such  books  may  be  used  or  cited  as  freely  as  any  others. 
Indeed  you  could  hardly  commit  a  greater  error  than  to 
assume  that  all  the  books  which  you  find  in  the  Library,  in 
this  or  any  other  department  of  professional  learning,  may 
with  equal  propriety  be  cited  when  they  happen  to  contain 
something  which  appears  to  be  in  point.  In  a  Reference 
Library,  like  that  belonging  to  the  Law  Society,  (the  only 
public  Law  Library  in  Upper  Canada — ^a  Library  to  the  pre- 
servation and  extension  of  which  the  whole  profession  con- 
tributes) the  collection  of  works  on  law  should  manifestly  be 
as  nearly  complete  as  possible ;  and  it  would  certainly  want 
a  very  material  element  of  completeness  if  it  did  not,  at  the 
earliest  practicable  period,  contain  the  Reports  of  all  the 
United  States  of  America,  even  though  amongst  these  there 
may  be  not  a  few  which  can  seldom,  if  ever,  be  cited  to  our 
Courts  with  advantage.  The  Law  Library  of  the  Society,  to 
be  worthy  of  the  profession  and  the  Provinee,  must  obviously 
coatain  many  books  that  may  be  read  or  referred  to,  though 
not  cited ;  as  well  as  many  others  that  may  be  both  read  and 
cited.  It  should  contain  some  that  are  curious,  as  well  as 
tho^e  that  are  useful.  It  should  give  the  means,  so  far  as 
books  can  give  the  means,  of  knowing  the  laws,  as  well  as 
minutely  studying  the  legal  history,  of  at  all  events  every 
country  and  state  where  the  English  lan«ruage  is  spoken. 
The  proceedings  of  a  State  m  its  infancy  are  in  many  respects 
as  interesting,  and  in  some  respects  as  important,  as  those  of 
a  State  in  its  maturity.  Now,  some  of  the  American  Reports 
are  of  so  superior  an  order  that  their  value  has  in  in  Great 
Britain  been  the  subject  of  the  highest  possible  eulogy,  and 
cannot  by  lawyers  anywhere  be  overlooked  upon  the  most 
cursory,  or  disputed  after  the  most  prejudiced,  examination 
of  them.  But  the  judicial  status  of  the  Courts  to  which  these 
belong,  had  a  beginning  as  well  as  a  maturity.  In  some  of 
them  as  I  know,  and  in  all  of  them  as  I  may  safely  assume, 
the  proceedings  of  the  early  Judges  were  as  defective  and 
unsatisfactory  as,  in  learning  and  ability,  the  proceedings  of 
their  successors  became  all  that  could  be  desired ;  and  the 
records  of  both  periods  are  manifestly  interesting,  though  for 
different  purposes.  Thus  while  the  reports  of  the  newest  and 
wildest  of  the  Western  States  will  every  year  be  improving, 
they  must  even  now  possess  not  a  little  interest  for  liberal 
minded  lawyers  and  intelligent  legislators,  if  not  for  educated 
and  enlightened  men  of  other  classes,  as  showing,  if  nothing 
more,  the  new  modes  of  practice,  and  the  subjects  of  litigation 
prevailing  in  those  States,  as  well  as  to  no  inconsiderable 
extent  the  manners  of  the  people.  And  a  Northern  lawyer 
remarks :  "  It  is  striking  to  observe  that  while  in  many  of  the 
"  older,  richer,  and  more  commercial  States  of  the  Union,  the 
(<  old  technicalities  of  pleading  are  fast  vanishing  under  the 
*'  mfiuence  of  a  looser,  and,  as  is  claimed,  a  more  liberal  and 
"  practical  course  of  legal  procedure,  the  subtle  learning  of 
"  the  science  of  special  pleading  is  tenaciously  retained  in 
<<  many  of  the  new  States,  and  employed  in  the  settlement 
«  of  questions  of  trifling  amount."  The  same  writer,  in  refe- 
rence to  a  volume  of  Wisconsin  Reports  which  he  is  reviewing, 
adds :  <<  There  is  nothing  in  the  Reports  of  New  York  or  Mas- 
^'sachusetts  which  brings  us  back  so  closely  to  the  learning 
"  of  the  Year  Books,  and  Saunders  and  Chitty."    But  apart 
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altogether  from  such  considerations  as  these,  and  bearing  in 
mind,  not  in  how  many  respects  we  differ,  but  in  how  many 
also  our  circumstances  resemble  those  of  the  other  sections 
of  this  continent,  and  considering  the  immense  strides  which 
the  trade  and  commerce  of  this  country  are  making,  and  the 
increasing  intercourse  of  the  people  with  the  various  States 
of  the  American  Union,  as  well  as  of  other  countries — it  is 
wholly  impossible  to  say  of  any  of  the  reports  of  any  of  the 
American  States,  any  more  than  it  is  possible  to  say  (and  no 
one  does  say)  of  those  books  which  have  been  on  our  shelves 
for  years  without  perhaps  being  once  used — that  no  case  ca* 
occur  in  practice  to  any  of  us  in  which  they  may  not  be  found 
important  or  material.  An  enlarged  view  of  even  what  affects 
objects  not  more  extended  than  mere  practical  utility  would 
thus  demand  a  place  for  all.  But  to  confine  our  only  public 
collection  of  law  books  to  those  works  which  we  can  turn  to 
imjnediate  profit  in  advising  clients  or  addressing  arguments 
to  the  Courts,  would,  I  think,  be  manifesting  a  narrow  mer- 
cantile spirit,  which  1  hope  is  far  from  any  of  us.  There  are 
not,  I  believe,  5000  volumes  of  Law  books  in  the  English 
language ;  and  I  hope  that  is  not  a  number  which  it  is  beyond 
the  means  of  the  profession  in  Upper  Canada  very  soon  to 
accumulate.  For  my  own  part,  whatever  others  may  think, 
I  must  say  upon  the  whole,  that  I  know  not  any  sound  prin- 
ciple of  selection,  that  could  be  adopted  for  the  Library, 
which  would  exclude  any  of  these,  or  would  justify  unneces- 
sary delay  in  obtaining  all  of  them,  with  the  exception  indeed 
of  Digegts>  Abridgements,  Indexes,  Books  of  Form,  and  such 
like — of  which  classes  of  works  a  judicious  selection  would 
seem  abundantly  sufficient  for  every  possible  object — and, 
with  the  exception  also  of  various  editions  of  the  same  work 
by  the  same  or  different  editors — which,  in  general,  I  see  no 
reason  whatever  for  obtaining. 

But  in  looking  amongst  all  these  for  authorities  to  cite  in 
your  own  debates  at  the  meetings  of  the  Osgoode  Club,  or  of 
similar  associations,  at  the  present  stage  of  your  career ;  and 
in  preparing  opimions  for  clients  and  arguments  for  the  Courts, 
hereafter,  you  should  enable  yourselves  to  employ  an  intelli- 
gent discrimination.  In  a  single  lecture  I  may  do  something, 
but  I  cannot  do  much  to  help  you.  I  have  given  you  some 
cautions  against  an  improper  use  of  the  Reports  of  the  Ameri- 
can Union ;  and  I  may  add  now  that^  subject  to  these  cau- 
tions, and  to  others  which  your  own  reading  and  reflection 
will  from  time  to  time  suggest  to  you,  a  judicious  resort  to 
Amtrican  decisions  in  cases  untouched  by  authority  you  can- 
not safely  permit  yourselves,  through  either  indolence,  or 
prejudice,  to  refrain  from. 

Those  principles  of  Jurisprudence  to  which  England  owes 
so  much,  and  most  of  which  our  Legislature  has  transplanted 
to  Upper  Canada,  have  also,  as  that  highly  distinguished 
Judge^  Lord  Stowell,  remarked  in  reference  to  the  United 
States,  *'  been  adhered  to  in  America ;  and  havo  been  built 
'<  upon  as  occasion  required  with  equal  zeal,  and  with  equal 
<<  caution  in  all  the  deductions."  In  other  words,  to  use  the 
language  pronounced  in  the  House  of  Lords  by  another  learned 
Judge,  who  is  just  now  the  first  on  the  English  Common  Law 
Benchy  as  well  in  station  as  in  acknowledged  learning  and 


ability,  I  mean  Lord  Campbell :  "  The  Americans  carried  the 
<*  Common  Law  of  England  along  with  them  ;  and  Jurispru 
"  dence  is  the  department  of  human  knowledge  to  which,  as 
"  pointed  out  by  Burke,  they  have  chiefly  devoted  themselves, 
"  and  in  which  they  have  chiefly  excelled."  Accordingly, 
you  yourselves  know  that  some  American  treatises  on  Law 
have  been  selected  for  the  examination  of  Students  by  both  the 
Law  Society  and  the  Provincial  University,  in  preference  to 
any  of  the  English  works  on  the  same  subjects.  Indeed  the 
best  books  on  many  titles  of  Law  are  unquestionably  those  of 
American  authorship.  No  books,  for  example,  are  more  used 
in  England  or  here  than  Judge  Story's  on  almost  every  sub- 
ject upon  which  he  has  written.  Such  is  certainly  the  case 
with  his  works  on  Agency,  Partnership,  Bailments  and  Equity 
Jurisprudence.  His  able  work  on  the  Conflict  of  Laws  has  a 
world-wide  reputation.  It  was  the  very  first  that  appeared 
in  the  English  language  on  the  subject  of  which  it  treats,  and 
it  will  probably  have  no  rival  for  many  years  to  come.  The 
best  books  on  Private  Corporations  Aggregate,  on  Waters  and 
Water-courses,  and  on  Limitations  of  Suits,  have  also  an 
American  authorship.  So  the  work  on  "  Covenants  for  Title," 
by  Mr.  Rawle,  of  Philadelphia,  was  the  first  separate  work 
on  that  subject ;  and  its  very  great  ability  has  been  acknow- 
ledged in  England,  as  distinctly  as  it  has  been  recognised  in 
his  own  country.  Again,  our  best  book  on  Evidence  (Taylor's) 
is  little  more,  and  professes  to  be  little  more  than  an  Angli- 
cised edition  of  a  work  by  a  Boston  lawyer,  the  late  Mr. 
Greenleaf,  on  the  same  subject.  The  same  Mr.  Greenleaf 
also  made  the  only  attempt  which  has  yet  been  made  to  per- 
form the  very  valuable  service  of  collecting  in  one  volume 
the  many  overruled  and  doubted  cases  which  are  scattered 
over  the  Law  and  Equity  Reports.  But  a  work  of  that  kind, 
to  be  of  much  utility  to  the  practical  lawyer,  should  be  revised, 
and  a  new  edition  published,  every  three  or  four  years.  No 
work  on  the  important  subject  of  Damages  in  an  action  at  law 
had  been  given  to  the  profession  for  eighty  years  before  that 
which  appeared  lately  from  the  pen  of  Mr.  Sedgwick  of  New 
York  ;  and  the  very  great  merit  of  that  gentleman's  treatise 
was  recognised  in  England  almost  as  soon  as  in  America. 
An  English  barrister,  Mr.  Mayne,  has  lately  published  a  good 
book  on  Damages,  but  we  arc  almost  as  much  indebted  for  it 
to  Mr.  Sedgwick's  prior  publication,  as  we  are  for  Mr.  Taylor's 
work  to  Mr.  Green leaTs,  on  Evidence.  Again,  a  California 
lawyer's,  Mr.  Marvin's,  Legal  Bibliography,  is  by  far  the  com- 
pletest  work  of  its  kind  we  have  had ;  and  (what  seems  sur- 
passingly curious)  the  fullest  and  best  account  yet  written  of 
th""  old  English 'Reporters  is  by  Mr.  Wallace,  a  Master  in 
Caancery  in  Philadelphia.  To  this  list  I  might  perhaps  add 
some  more  of  equal  value  to  us :  and  though  the  number 
would  even  then  fall  short  of  the  number  of  our  English  text 
writers  on  other  subjects  whose  works  have  equal  or  superior 
ability,  it  is  impossible  not  to  perceive,  even  from  the  slight 
statement  I  have  already  given  you,  that  legal  science  has 
made  no  contemptible  progress  among  our  Republican  neigh- 
bours. Still,  as  Baron  Gumey  has  remarked,  '<  It  makes  Eng- 
'*  land  justly  proud  of  her  American  sons  to  see  them  competing 
"  on  equal  terms  with  her  ablest  writers."  And  all  the  Aracri- 
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can  writers  I  have  named  cite  from  the  Reports  of  every,  or 
almost  every.  State  of  the  Union ;  and  though  for  much  of  the 
law  which  these  treatises  contain  they  are  indebted  of  course 
to  English  Jurists,  a  circumstance  which  gives  them  a  large 
portion  of  their  value  to  us,  yet  a  great  part  of  the  merit  of  some 
of  them,  and  part  of  that  of  all  of  them,  they  are  indebted  for 
to  their  own  Judges.  With  the  names  ot  some  of  these  Judges 
the  youngest  of  you  are  probably  familiar.  Kent  and  Story, 
and  Marshall  and  Wall  worth,  are  almost  as  well  known  to  us 
as  the  names  of  our  own  most  eminent  Judges,  but  the  Ameri- 
cans have  many  other  Judges  less  known  to  us  than  these, 
but  who,  amongst  their  own  countrymen,  are  regarded  as  not 
much,  or  not  at  ail,  inicrior  to  those  I  have  named. 

The  date  of  the  earliest  reference  I  have  to  an  American 
Report  by  an  English  Judge  is  1837,  when  Mr.  Justice  Patter- 
son, in  delivering  the  judgment  of  the  Court  of  Queen's  Bench 
in,  Beverley  p.  Tlie  Lincoln  Gas  Light  and  Coke  Company, 
spoke  of  the  decisions  of  '<  the  Courts  of  the  United  States  m 
America,"  as  "  intrinsically  entitled  to  the  highest  respect," 
though,  as  I  have  explained,  they  are  not  direct  authority  for 
English  Judges. 

Two  years  afterwards  the  same  learned  Judge  made  the 
following  statement :  <<  The  respect  paid  to  American  Reports 
<<  and  Law  Treatises  in  England  is,  I  think,  rapidly  increasing, 
"  and  tends  much  to  the  improvement  of  our  theory  and  prac- 
« tice,  and,  I  trust,  will  continue."  And  in  the  same  year  Mr. 
Justice  Coleridge,  a  high  authority  also,  spoke  "  of  the  feeling 
<<  which  exists  m  our  Courts  at  present  in  regard  to  American 
«  Jurisprudence,"  as  "  one  of  the  highest  respect."  And  three 
years  later,  the  same  learned  Judge,  in  a  letter  to  Judge  Stor}', 
remarked,  "that  the  position  of  an  American  lawyer  is  in 
**  many  respects  more  favorable  lor  an  extended  and  scientilic 
<<  knowlege  of  law,  than  that  of  an  English  lawyer.  The 
<<  simple  circumstance  th»t  your  constitution  forces  international 
« law  on  you,  as  an  integral  part  of  your  studies,  and  that,  by 
<<  something  almost  a  necessity,  the  study  oi  the  Roman  law, 
<<  is  in  my  opinion  an  advantage  far  beyond  that  of  our  supe- 
"rior  accuracy  (if  we  have  it)  in  our  own  Common  Law, 
<*  acquired  by  the  comparatively  narrow  range  of  our  studies. 
«  This  is  especially  so  with  a  Judge  ;  for  after  all,  the  impor- 
'<  tant  thing  is  how  we  use  our  knowledge,  and  tins  extended, 
<<  liberal  and  scientific  study,  must  liberalise  and  enlarge  the 
«  powers  with  which  we  use  our  knowledge  of  details."  This 
opinion  the  same  excellent  Judge  repeated  in  another  letter : 
<<  You  have  made  good  use  of  that  advantage  over  English 
<•  lawyers  which  American  lawyers  always  must  have — that 
« the  federal  constitution  of  your  commmon wealth  makes  you 
«  necessarily  familiar  with  American  law  while  their  peculi- 
<<  arities  bring  you  also  into  contact  with  the  Civil  Law.  The 
<<  want  of  these  cannot  fail  to  make  our  legal  knowledge  less 
"  scientific  than  it  ought  to  be." 

The  opinions  of  eminent  Encrlish  law  writers  follow  those  of 
the  learned  Judges  whose  language  I  have  given  you.  Thus 
one  eminent  English  Jurist,  (Bowyer)  the  author  of  several 
books  of  acknowledged  value  to  the  profession,  says  that  « the 
it  decisions  of  many  of  the  American  Courts,  and  the  arguments 
«  which  precede  them,  are  in  most  respects  equal  to  our  own. 
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•  •  The  gro\^-th  of  Jurisprudence  in  America  has,  like 
<»  that  of  the  mighty  Republic  of  which  it  forms  an  integral 
**  feature,  been  wonderfully  rapid,  and  from  small  beginnings 
<<  has  matured  itself  in  wisdom  and  strength  with  wonderful 
"  rapidity."  Another  eminent  English  lawyer,  after  acknow- 
ledging that  he  had  in  his  work  made  much  of  « the  great 
"  constitutional  legal  writers  of  that  wonderful  republic  to 
<*  which  we  are  bound  by  so  many  tics,  both  of  race  and 
♦*  and  interest,"  adds :  "  They  are  not  known  in  this  country 
"  so  generally  as  their  learning,  profound  reasoning  and  wis- 
"  dom  deserve."  The  same  writer  states  that  some  of  their 
arguments  and  opinions  he  had  transferred  verbatim  to  his 
Book.  The  editors  of  the  last  number  of  that  able  English 
quarterly  the  "  Law  Magazine  and  Law  Review,"  give  their 
testimony  to  the  same  effect.  They  say :  "  We  think  we  have 
<'  discerned  amongi^t  our  legal  brethren  of  the  United  States  a 
«*  greater  grasp  of  mind  in  discoursing  upon  law  and  jurispru- 
«  dence  than  is  ordinarily  exhibited  on  this  side  of  the  Atlantic ; 
''  and  hence,  as  we  conceive,  the  fact  that  American  law 
« treatises  attract  far  more  than  recently  they  did,  the  attention 
<*  and  respective  consideration  of  English  lawyers." 

In  the  English  Courts  not  a  year  now  passes  that  we  do  not 
find  references  made  in  important  cases  to  American  decisions. 
Hardly  a  new  Treatise  appears  but  we  have  in  it  something 
from  the  same  source.  In  Taylor  on  Evidence  (of  which  I 
have  already  spoken)  there  seem  as  many  cases  cited  from  the 
American  Reports  as  from  those  of  England ;  yet  he  confined 
himself  to  such  as  in  his  judgment  "  either  afibrded  favorable 
illustration  of  doubtful  points  of  law,  or  laid  down  rules  superior 
to  those  adopted  in  our  own  Courts."  The  Reports  he  princi* 
pally  refers  to  lor  this  purpose  are,  I  believe,  tlioee  of  the 
United  States  Courts  and  of  the  Courts  of  New  England,  New 
York  and  Pennsylvania;  but  he  also  cites  freely  from  the 
Reports  of  Virginia  and  North  and  South  Carolina ;  and  places 
many  of  the  decisions  of  these  States,  as  well  as  some  of  the 
decisions  of  the  Northern  States,  in  the  second  of  the  four 
classes  into  which,  following  an  eminent  American  Jurist 
whom  he  does  not  name,  he  divides  the  American  Reports  he 
cites  from,  by  way  of  indicating  to  the  English  Iaw}-er  their 
comparative  value.  He  also  cites  from  the  State  Reports  of 
New  Jersey,  l^Iaryland,  Ohio,  Kentucky,  Indiana,  Louisiana, 
Tennessee  and  Alabama.  So  in  <<  Mayne  on  Damages"  there 
is  quite  a  number  of  American  Reports  cited,  *<  though,"  as 
the  learned  author  states  in  his  preface,  **  he  only  resorted  to 
American  decisions  when  none  of  our  own  were  in  point," — a 
rule  which  he  certainly  seems  never  for  an  instant  to  have  for- 
gotten. 

In  some  departments  of  law,  American  Reports  are  very 
rich  in  valuable  decisions.  Thus,  not  to  multiply  illustrations, 
I  may  mention  that  Dr.  Phillimore,  in  his  late  work  on  Inter- 
national Law,  found  occasion  to  cite  but  65  cases  from  the 
English,  Irish,  and  Scotch  Reports,  together,  while  he  cites  30 
from  the  United  States  alone,  and  but  6  from  the  French.  In 
his  book  on  Domicile  he  cites  63  cases  from  the  British  Reports^ 
and  12  from  those  of  the  United  States. 

All  this  seems  the  more  remarkable  when  we  remember  the 
prejudices  that  English  lawyers  must  hare  had  to  contend  with 
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before  reaching  the  conclusions  they  have  thus  intimated,  or 
when  we  consider  the  very  limited  means  which  hitherto,  or 
at  all  events  until  a  few  years  since,  they  have  had  of  becoming 
acquainted  with  the  decisions  of  the  American  Courts.  Indeed 
for  some  years  after  so  many  learned  Judges  expressed  the 
opinions  I  have  mentioned,  and  so  late  as  the  year  1848,  the 
libraries  of  the  Inns  of  Court  in  London  are  said  to  have  con- 
tained neither  a  lars^e  nor  a  well  chosen  selection  of  American 
decisions.  In  that  year  the  Librarian  of  the  Middle  Temple 
had  determined,  as  the  narrator  of  the  circumstance  mentions, 
*'  to  remedy  the  evil ;"  but  I  am  not  aware  what  progress  has 
since  been  made  towards  the  accomplishment  of  this  object. 
If  the  public  libraries  were  thus  defective  so  short  a  time  ago, 
it  is  not  likely  that  private  libraries  were  better  furnished ; 
and  with  all  these  disadvantages  the  strongest  testimony  has 
already,  you  perceive,  been  borne  in  England  to  the  value  of 
the  decisions  of  American  Judges,  and  of  the  writings  of  Ame- 
rican Jurists. 

In  Canada  we  must  find  advantage  and  interest  in  examining 
snch  decisions  and  writings  far  beyond  what  is  the  case  in 
England.  Our  local  circumstances  are  more  nearly  like  those 
of  the  people  of  the  United  States.  The  classes  of  cases  which 
arise  more  frequently  in  the  United  States  than  in  England, 
are  also  more  frequently  arising  with  us.  The  Americans  have 
the  same  difficulty  to  encounter  as  we,  and  we  the  »ame  diffi- 
culty as  they,  in  applying  the  legal  and  equitable  principles 
recognised  in  that  old  and  settled  country  from  which  they  and 
we  alike  take  the  foundation  of  our  systems.  Our  legislature 
has  also  adopted,  and  sometimes  with  little  alteration,  many 
valuable  American  Statutes.  The  interpretation  of  these  by 
the  Courts  of  the  States  in  which  they  originated,  or  by  which 
they  hav0  been  adopted  in  the  same  way  as  by  our  own  Legis- 
lature, is  obviously  most  worthy  of  attention.  Instances  of  such 
Statutes  are  those  abolishing  the  old  law  of  Primogeniture, 
regulating  Chattel  Mortgages,  Limited  Partnerships,  and  the 
sale  of  Infants'  Estates  by  the  Court  of  Chancery — and  others. 
As  Parliament  has  thus  not  unfrequently  been  able  to  borrow 
with  advantage  from  the  Statute  Books  of  our  neighbours,  our 
judges  and  lawyers  may  doubtless  resort  at  times  with  like 
advantage  to  their  reports.  But,  strange  to  say,  the  Bench  and 
the  Bar  of  Upper  Canada  have  until  the  present  year  had  more 
limited  means  of  becoming  acquainted  with  the  legal  authori- 
ties of  the  United  States  than  theretofore  existed  even  in  Eng- 
land. Notwithstanding  this  inconvenience  however,  American 
eases  have  occasionally  been  cited  in  the  decisions  of  all  our 
Superior  Courts.  I  have  met  a  reference  to  them  by  the  Court 
of  King's  Bench  in  Upper  Canada  so  long  ago  as  2nd  &  3rd 
Wm.  IV,  when  the  well  known  case  of  Gardner  v,  Gardner 
was  decided ;  and  the  reference  then^  for  want  of  access  to  the 
reports  themselves,  had  to  be  made  on  the  faith  of  a  private 
communication  upon  the  subject  by  an  American  lawyer,  whose 
name  is  not  given.  Very  possibly  there  are  earlier  examples 
of  the  same  kind.  So,  two  years  ago  our  Chancery  Judges 
had  some  American  reports  expressly  sent  for,  with  a  view  to 
the  decision  of  an  important  case  which  was  then  before  that 
Courts  and  was  soon  aftenvards  disposed  of  in  accordance  with 
the  American  decisions.    And  American  Reports  have  been 


cited  in  a  number  of  other  cases  both  by  our  Common  Law 
and  our  Chancery  Courts. 

These  facts  will  enable  you  to  form  some  idea  of  the  estima- 
tion in  which  American  Judges  and  writers  on  law  are  held  by 
the  Judges  and  Jurists  of  England,  and  I  suppose  I  may  add, 
of  Canada ;  and  on  the  whole  I  trust  you  now  perceive  that 
American  Reports,  if  used  unwisely,  may  be  worse  than  use- 
less,— but  if  used  wisely,  are  extremely  valuable ;  and  may 
perform  an  important  service  in  moulding  and  perfecting  our 
Canadian  Jurisprudence. 
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In  ee  Day  v.  The  Grand  Trunk  Railway  or  Canada. 

(Hilary  Term,  19  Vic.) 
Railway  Company-^Comjiensation  by. 

The  Grand  Trunk  Railway  Company  of  Canada,  under  their  acts  of  incorpora- 
tion, and  under  authority  of  a  by-law  of  the  Municipality  of  Uuelph,  ran  their 
line  of  road  through  and  along  a  street  in  Guelph  to  which  the  lands  of  the 
appellant  were  adjacent. 

Htla^  upon  application  for  a  mandamus  on  the  Railway  Company,  that  if  the 
works  complained  of  amounted  to  a  public  nni.«ance,  it  would  not  he  a  case  for 
private  compensation,  and  that  if  authorized  by  law,  that  the  works  did  not 
mjuriou9]y  afleot  the  applicant  within  the  meaning  of  tne  fourth  section  of 
the  statute  14  &,  15  Vic,  cap.  61. 

[6  C.  P.  R.  420.] 

This  a  rule  on  the  Railway  Company  to  show  cause  why  a 
mandamus  should  not  issue  to  them  to  serve  a  notice  on  said 
Day,  containing  a  description  of  the.  powers  exercised  and 
intended  to  be  exercise  by  the  said  Company  under  the  Acts 
of  Parliament  for  making  the  railway  from  Toronto  to  Samia 
with  regard  to  lot  No.  1010  in  the  town  of  Gueiph  ;  a  declara- 
tion of  readiness  on  the  part  of  the  said  Company  to  pay  some 
certain  sum  for  damages  likely  to  arise  to  the  said  lot  from  the 
exercise  of  the  powers  of  the  said  Company  under  the  said  acts 
oi  Parliament,  and  mentioning  the  name  of  a  person  to  be  ap- 
pointed as  arbitrator  of  the  said  Company  if  their  said  ofier  be 
not  accepted,  on  affidavits  stating  tnat  said  Day  owned  the 
said  lot  No.  1010,  bemg  on  the  south  side  of  Kent  street,  along 
the  centre  of  which  street  the  said  railway  is  carried,  occupying 
thirty-four  feet  of  the  centre  thereof,  and  elevated  from  three  to 
six  feet  above  the  surface  of  the  street,  leaving  only  about 
thirty-two  feet  on  each  side,  rendering  it  necessary  to  use  part  of 
said  lot ;  and  that  said  Day  hath  sustained  damage  by  reason 
the  lot  in  addition  to  the  said  space  to  get  into  the  yard  of  the 
thereof,  such  railway  being  carried  along  said  street  by  autho- 
rity of  a  by-law  of  the  Municipality  of  the  Town  of  Guelph. 
That  a  plan  annexed  showed  the  track  of  said  railway  in  front 
of  and  adjacent  to  said  Day's  lot.  That  compensation  has 
been  demanded,  but  the  said  Company  refuse  it,  or  to  appoint 
an  arbitrator,  &c.  By  the  by-law  referred  to,  passed  21st  of 
April,  1854,  the  said  Company  was  empowered  to  carry  the 
said  railway  through  the  town  of  Guelph,  and  through,  over 
and  along  any  of  the  streets  within  the  same,  pursuant  to  the 
said  plan  in  all  things ;  and  that  the  said  Kent  street,  from  the 
west  Doundarj'  of  Glasgow  street  to  the  east  boundary  of  York 
street,  should  be  forever  stopped,  provided  only  on  the  follow- 
ing conditions :  t.e.,  that  the  said  Company  shall  be  responsible 
and  liable  at  their  own  costs  and  charges  for  any  damages'  or 
claims  of  any  individuals  or  parties  that  may  have  lawfully 
arisen,  or  may  at  any  time  lawfully  arise  or  be  made  for  or  by 
reason  of  the  carrying  of  the  said  railroad  through  the  said  town 
of  Guelph,  whether  the  same  be  direct  or  otherwise ;  and  pay 
the  said  town  of  Guelph  £115  on  the  passing  of  such  by-law. 
Annexed  thereto  is  a  plan  and  specification,  showing  and 
describing  the  line  and  course  of  the  said  railway  in  passing 
thron<rh  the  said  town  of  Guelph. 

Oralt  showed  cause,  and  contended  that  Day's  own  case 
showed  he  could  not  sustain  the  claim,  the  damages  com- 
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plained  of  being  purely  consequential  and  too  remote  to  entitle 
him  to  compensation  as  injuriously  afTecting  his  land  within 
the  statute. 

That  the  Railroad  Company  have  acted  under  authority  of 
provincial  statutes  and  a  by-law,  without  touching  Day's  land 
at  all,  or  causing  anything  else  as  back-water,  &c. — Regina  v. 
The  Eastern  Counties  Railway  Co.,  2  R.  W.  Cases  736,  ques- 
tions Lord  Denman's  doctrine  in  Regina  v.  The  Eastem  Cfoun- 
ties  Railway  Co.,  2  Q.  B.  347 ;  The  Cast  Plate  Manufacturers 
V.  Meredith,  4  T.  R.  794.  He  referred  to  the  statute,  14  &  15 
Vic  cap.  51,  sec.  9,  No.  5,  sec.  12,  sec.  10.  Having  a  by- 
law, no  case  for  compensation  arises — ^sec.  8,  sec.  11  (Mo.  5-7) 
No.  19.  That  they  cannot  arbitrate,  no  provision  being  made 
for  such  a  case ;  and  there  is  no  right  to  take  possest^ion — Rex 
V.  The  Liverpool  and  Manchester  Railway  Company,  A  A.  \ 
E.  650;  Regma  v.  The  London  and  Southampton  R.  W.  C  u., 
1  R.  W.  Cases,  717 ;  Q.  B.  E.  T.,  1839— the  municipality 
authorized  to  act,  and  must  be  liable  if  any  one  is. 

Mdcdondldy  in  reply — That  the  Railroad  Company  is  liable 
as  if  the  words  injuriously  affected  were  in  the  act.  The  Com- 
pany must  comply  witli  the  terms  of  the  by-law.  The  statute 
speaks  of  compensation  when  the  land  may  sutler  damage,  or 
may  suffer  damage  from  the  exercise  of  any  of  the  powers  &c. 

He  referred  to  sec.  11,  Nos.  7  &  19,  which  contain  language 
similar,  and  speak  of  injury  to  land  taken,  or  sutler insr  dania£re, 
&c.  If  the  laud  taken  applies  to  the  road  in  this  case  the  other 
alternative  applies  to  Day,  who  is  injured  seriously.  He  refer- 
red to  14  &  15  Vic,  cap.  51,  sec.  4,  and  the  subsequent  act, 
and  sec.  68.  The  East  and  West  India  Docks  Birmingham 
R.  W.  Co.  V.  Gattke,  6  R.  W.  Cases,  371.— The  by-law  is 
incorporated  with  the  statute,  and  both  arc  to  be  taken  together. 

Gait  said  the  Company  are  answerable  to  the  municipality 
if  the  by-law  is  not  complied  with — not  to  Day — Sec.  1,  Nos. 
6  &  7. 

So  the  question  is,  whether,  if  Day's  lands  are  injuriously 
affected,  in  fact  it  forms  a  case  entitling  him  to  compensation 
under  the  provisions  of  the  statute  cited. — Regina  v.  The  East- 
ern Counties  Railway  Company,  2Q.  B.  347,  569,  S.C.  2  R.W. 
cases  736 ;  The  South  Statlordshire  Railway  Co.  v.  North  Staf- 
fordshire Railway  Co.,  16  Q.  B.  923,— Law  Times,  29th  May, 
185g,  p.  106 ;  The  Caledonia  Railway  Company  v.  Ogilvie,  92 
Eng.  Rep.  22. 

Macaulay,  C.  J.,  delivered  the  judgment  of  the  court. 

The  provincial  statute  14  &  15  Vic,  cap.  51,  sec.  4,  enacts, 
that  the  power  given  by  the  special  act  to  construct  the  rail- 
way, and  to  take  lands  for  that  purpose,  shall  be  exercised 
subject  to  the  provisions  and  restrictions  contained  in  this  act, 
and  compensation  shall  be  made  to  the  owners  and  occupiers 
of,  and  all  other  parties  interested  in,  any  such  land  so  taken  or 
injuriously  affected  by  the  construction  of  the  said  railway,  for 
the  value  oi  all  damages  sustained  by  reason  of  such  exercise 
as  regards  such  lands  of  the  powers  by  this  or  the  special  act, 
&c.,  vest  in  the  Company. 

Sec.  11,  No.  5 — after  deposit  of  maps,  and  giving  notice,  &c., 
application  may  be  made  to  the  owners  of  lands,  or  to  parties 
empowered  to  convey  lands,  or  interested  in  lands  which  may 
Buner  damage  from  the  taking  of  materials  or  the  exercise  of 
any  of  the  powers  granted  lor  (qu.  to)  the  railway,  &c.  See 
residue  of  the  clause,  and  also  sub-sections  Nos.  7  &  19,  and 
the  statutes  14  &  15  Vic,  cap.  73,  and  16  Vic,  cap.  37;  tiie 
special  act  incorporating  the  Grand  Trunk  Railway  ot  Canada, 
and  chaps.  39  &  76.  The  imperial  statute  8  &  9  Vic,  cap.  18, 
sec.  68,  enacts  that  if  any  party  shall  be  entitled  to  any  com- 
pensation in  respect  of  any  lantls  or  of  any  interest  tnerein, 
which  shall  have  been  taken  for,  or  injuriously  affected  by, 
the  execution  or  the  works,  &c 

The  case  of  the  Caledonia  Railway  Co.  v.  Ogilvie  (House  of 
Lords  Cases,  March  30,  1855,  29  Eng.  Rep.  22)  makes  it  a  test 
whether  the  words,  injuriously  affected,  entitle  the  owner  of 
lands  to  compensation  in  respect  of  any  act  which^  it  done  by 


the  Railway  Company  without  the  authority  of  Parliament, 
would  have  entitled  him  to  bring  an  action  against  them ;  and 
though  not  a  universal  test,  since  the  statutes  may  authorize 
what  would  otherwise  be  actionable,  still  it  is  applicable  to  the 
case  before  us.  What  the  Railway  Company  have  done  was 
either  legally  authorized  by  the  statute  and  by-law,  or  it  was 
illegal.  If  illegal,  or  as  if  there  had  been  no  statute  or  by-law, 
it  would  be  a  public  nuisance ;  and  thus  regarded,  the  applicant 
does  not  mal:**  out  a  case  that  would  entitle  him  as  a  private 
individual  to  sustain  an  action  because  of  the  peculiar  or  spe- 
cial inconvenience  experienced  by  him  by  reason  of  such 
nuisance  ;  he  was  only  inconvenienced  like  any  other  person, 
having  occasion  to  pass  that  way ;  or,  like  all  other  who  had 
houses,  and  resided  in  the  vicinity  of  the  street.  I  apprehend 
he  could  not  maintain  an  action  by  reason  of  the  inconvenience 
he  experienced  every  time  he  went  in  or  out  of  his  own  pre- 
mises. But  if  he  could,  it  is  said  in  the  above  case  by  the 
Lord  Chancellor  it  would  only  be  a  multiplication  of  the  same 
damage,  not  a  different  damiage ;  and  that  all  attempt  at  aigu- 
ing  that  it  was  a  damage  to  the  estate  was  mere  play  upon 
words.  And  if  it  is  a  public  nuisance,  it  follows  that  it  is  not 
a  case  for  compensation  at  all  events ;  so  to  treat  it  would  be 
impliedly  admitting  its  legality  in  itself,  apart  from  the  appli- 
cant's claim. 

Then  if  authorized  by  law,  the  case  above  cited  establishes, 
I  think,  that  the  works  complained  of  do  not  iajuriously  affect 
the  applicant's  land  within  the  meaning  of  the  statute,  adnut- 
ting  the  right  to  compensation  when  lands  are  injuriously 
atfected  by  the  constmction  of  the  railway  as  distinguished 
from  lands  taken,  or  lands  temporarily  occupied,  or  soil  or 
materials  removed  therefrom  in  the  course  of,  and  for  the  pur- 
pose of  the  work. 

It  follows  that  in  either  point  of  view  this  application  cannot 
be  granted. 

Mandamus  refused. 


CHAMBER  REPORTS. 


{Rtported  for  tht  Law  Journal  and  HarrisoH*s  Common  Law  Proetdvn  Jei, 

by  T.  Moore  Benson,  Esqcirk.) 


NiBCMo  y.  Flaniqan  xt  al. 


Demwrer  to  dedaratum^AvermeM  of  non-payment  of  jmrnitM^ry  not*. 

The  statement  in  a  declaration  thai  a  promissory  note  was  duly  preseuted  and 
dishonourrd,  i«  a  sufficient  avennem  oi  non-peymeui  as  against  the  maker, 
and  probably  as  against  the  endorser  also,  but  |r«cry. 

[Oct.  n,  1866.] 

Declaration — "  For  that  the  said  defendant  Flanigan  on  the 
28th  June,  1856,  by  his  promissory  note,  now  overdue,  pro- 
mised to  pay  to  the  defendant  Strange,  or  order,  £325,  at  the 
Bank  of  Montreal,  three  months  after  the  date  thereof;  and 
the  said  defendant  Strange  endorsed  the  same  to  the  plaintiff^ 
and  the  said  note  was  duly  presented  for  payment  on  the  day 
it  became  due,  at  said  Bank,  and  was  dishonored,  whereof 
the  defendants  respectively  had  due  notice ;  and  the  plaintiff 
claims  £325." 

Defendants  demurred  to  the  declaration,  assigning  as  cause : 
that  it  is  not  alleged  therein  that  the  defendants,  or  either  of 
them,  did  not  pay  the  amount  of  the  promissory  note  declared 
on,  nor  is  any  breach  of  contract  alleged  in  the  declaration. 

t  McMichael,  for  plaintiff,  obtained  a  sununons  to  show  cause 
why  the  demurrer  should  not  be  set  aside  as  trivolous,  and  the 
plaintiff  have  leave  to  sign  judgment  for  want  of  a  plea ;  or 
why  the  demurrer  of  the  defendant  Flanigan  should  not  be  set 
a^ ide  with  costs,  and  the  plaintiff  have  leave  to  sign  judgment 
against  the  said  defendant  Flanigan,  for  want  of  a  plea,  and  to 

t  3rd  IVovember. 
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amend  hi«  declaration  as  to  the  defendant  Strange,  by  adding 
thereto  the  words,  "  and  the  said  defendant,  Strange,  did  not 
pay  the  said  note.** 

(10th  Nov.)— Jactoon  showed  cause.  The  declaration  does 
not  follow  the  form  prescribed  by  the  C.  L.  P.  Act,  1856,  nor 
does  it  disclose  any  cause  of  action  against  the  endorser  by 
merely  alleging  that  the  note  was  presented  and  dishonored. 

Haoarty  J.— I  think  the  word  '^dishonored**  applies  equally 
to  maker  and  endorser,  and  clearly  infers  that  the  note  was  not 
paid,  and  that  therefore  the  declaration  is  good :  as  against  the 
maker  it  is  certainly  sufficient.  .  I  will  set  aside  the  demurrer 
as  to  the  maker,  and  leave  the  question  as  to  the  endorser  to  be 
argued  in  Term :  because,  although  I  think  Mr.  McMichael 
will  succeed  "on  the  very  right  of  the  cause  and  matter  in 
law,"  yet  it  is  naturally  to  be  supposed  that  in  framing  the 
forms  given  in  the  statute,  all  unnecessary  allegations  were 
omitted,  and  therefore  that  those  contained  therein  are  neces- 
sary J  and  I  would  not  like  to  take  upon  myself,  in  the  absence 
of  any  direct  authority  on  the  point,  to  set  aside  as  frivolous  a 
demurrer  to  a  pleading  which  does  not  follow  the  form  pre- 


Third— Have  you  received,  or  acepted,  or  agreed  to  receive 
or  accept  any  provision  in  lieu  of  dower,  either  made  under  the 
will  of  the  said  Timothy  Street  or  by  your  son  John  Street,  or 
by  any  person  or  persons  whomsover  ? 

Fourth— Have  you  at  any  time  since  the  death  of  the  said 
Timothy  Street,  made  or  executed  any  release  of  action  or  other 
release  whatsoever,  with  reference  to  your  claims  for  dower, 
either  to  the  said  John  Street  or  to  any  other  person  or  persons 
whomsoever?  If  yea!  state  particularly  when  and  whom 
such  release  or  releases  were  made,  the  names  of  the  witnesses 
thereto,  and  in  whose  possession^  custody,  control  or  power, 
the  same. 

Fifth— Was  there  not  an  arrangement  made  with  you  by 
John  Street,  either  solely  or  in  conjunction  with  others  inter- 
ested under  the  will  of  the  said  Timothy  Street,  or  otherwise 
interested  for  the  purpose  of  protecting  those,  &c.,  interested  or 
protecting  said  estate  from  liability  by  reason  of  the  covenants 
of  the  said  Timothy  Street,  on  account  of  any  claims  for 
dower  which  might  be  made  by  you  on  lands  owned  by  said 
Timothy  Street  in  his  lifetime,  and  under  which  arrangement 


scribed,  especially  as  it  may  be  plausibly  argued  that  even  in  you  released  or  assigned  your  claims  for  dower  on  behalf  and 
pleading  the  endorser  is  in  no  default  till  he  refuse  to  pay  after 

notice  of  dishonour. 


Demurrer  as  to  matter  set  aside  with  costs. 


Strjcst  v.  Cuthbekt. 

Leare  gmnted  to  admiuLster  interrogatories  ander  176th  section  before  plea 
pleated,  leave  to  plead  several  matters  bein|t  asked  for  in  the  same  summons, 
and  the  interrogatories  having  particular  reference  to  the  pleas  sought  to  be 

P'*"""-  [Oct  4. 185«.l 

IThis  was  an  application  on  a  summcms  to  plead  several 
matters,  and  also  to  administer  interrogatories  to  the  plaintiff  ^at 
the  same  time,  under  the  17€th  section.  The  action  was  one 
of  dower,  and  the  pleas  sought  to  be  pleaded  by  the  defendant 
were: — 

1st.  Ne  unques  seizin  que  dower. 

2nd.  Ne  unques  accoupU. 

drd.  A  release  and  assignment  of  dower. 

The  interrogatories  sought  to  be  delivered  were  as  follows : 

First — Have  you  at  any  time  since  the  death  of  the  J  ate 
Timothy  Street,  made  any  disposition  of  or  contract  or  covenant 
respecting  your  dower,  or  any  claim  or  right  of  dower  in  to  or 
out  of  any  of  the  lands  and  tenements  of  which  the  said  Timothy 
Street  was  seized  ?  If  yea !  state  particularly  what  disposition 
or  dispositions,  contract  or  contracts,  covenant  or  covenants  you 
have  made  of  or  respecting  the  same,  what  was  the  con- 
sideration therefor,  when  and  with  whom  made  and  by  wha^ 
instruments,  and  the  names  of  the  witnesses  thereto,  and  in 
whose  possession,  custody,  control  or  power  such  instruments. 

Second — Have  you  at  any  time  since  the  death  of  the  said 
Timothy  Street,  received  any  moneys,  or  securities  for  money, 
provision  for  your  maintenance  or  other  payment,  satisfaction, 
compensation  or  equivalent  for  your  dower,  out  of  the  lands  in 
respect  of  which  the  said  Timothy  Street  was  seized,  or  any 
part   thereof?      If  yea!    state   particularly    such   moneys, 


for  the  benefit  of  those  entitled  to  claims  under  such  covenants, 
or  having  or  being  intended  to  have  such  effects  ?  If  yea ! 
state  particularly  what  such  arrangement  was,  what  was  the 
consideration  received  by  you  thereunder,  and  what  instru- 
ments, deeds  or  documents,  were  then  made,  roquured  or  exe- 
cuted by  you,  and  who  has  in  the  possession,  custody  or  con- 
trol thereof,  and  to  what  lands  the  same  has  relation. 

Sixth — Have  you  not  given  John  Street  or  some  other  person 
or  persons  an  interest  in  the  claim  for  which  this  action  is 
brought  and  does  not  the  said  John  Street  or  other  person  prose- 
cute and  maintain  this  action  either  altogether  or  in  part  for  his 
own  immediate  benefit,  and  on  his  behalf? 

Seventh — To  whom  and  for  whose  benefit  was  the  benefit 
moqey  or  other  consideration  paid  or  given  by  John  Douglas, 
Robert  Mitten,  John  Mulbex,  and  others,  who  have  compounded 
with  you  for  your  claims  on  some  of  the  lands  of  said  Timothy 
Street  paid  and  given  ?  Was  not  the  whole  or  some  part  thereof 
paid  to  and  received  by  John  Street  or  some  person  other  than 
yourself,  and  for  his  or  their  own  personal  benefit  ? 

Paterson  showed  cause. 

Burns,  J.,  in  delivering  judgment  said :  I  perceive  by  refe- 
rence to  Finlason  that  Mr.  Jarvis  was  quite  right  in  Street  v. 
Proudfoot  in  stating  that  interrogatories  might  be  adminis- 
tered for  the  purpose  of  supporting  a  plea  not  yet  pleaded ;  but 
m  that  case  the  order  was  rightly  refused,  becanse  he  did  not 
at 'the  same  time  apply  for  leave  to  plead  some  plea  or  pleas  to 
which  the  interrogatories  would  have  reference  in  the  same 
summons.     In   this  case  it  is  different,  as  the  defendant 
states,  the  pleas  which  he  desires  to  plead  and  to  support  Jby 
interrogatories.    I  will  therefore  grant  an  order,  but  will  so 
modify  the  interrogatories  that  they  will  in  every  part  have 
precise  reference  to  the  pleas,  and  not  be  couched  in  general 
terms,  which  would  be  analogous  to  a  fishing  bill  in  equity. 
I  will  alfo  grant  leave  to  plead  the  three  picas.     I  had  some 


securities,  payment,  satisfaction,  compensation  or  equivalent  ,    _ 

consideration,  and   from  whom  and  in  what  account    you    thoughts  at  first  that  I  ought  not  to  grant  leave  to  plead  the 

received  the  same.  third  plea,  but  I  have  come  to  the  conclusion  that  the  proper 
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lemedy  for  the  plaintiff  is,  if  the  plea  is  bad  in  law,  to  demur 
to  it. 

The  following  order  was  then  granted :  <<  That  the  tenant 
hare  leare  to  plead  the  several  matters  mentioned  in  the 
abstract  hereto  annexed,  and  that  the  tenant  have  leave  to 
deliver  to  the  demandant  or  her  attorney,  interrogatories  in  writ- 
ing pursuant  to  the  statute  in  such  case  made  and  provided,  to 
the  effect  of  the  interrogatories  hereto  annexed,  as  amended 
by  me.'* 

Starratt  v.  Manning. 

StTvia  acetptfd  6y  attorney^  Thnefor  appmmnte* 

Defendant's  attorney  accepting  semce  of  summons  has  the  same  time  wtthin 
which  to  appear  as  if  the  service  of  the  writ  of  simmioiis  had  been  served  on 
defendant  himself. 

tOct.8,18M.J 

Jones  and  Flanagan^  for  defendant,  obtained  a  summons 
on  the  4tli  October  inst.,  to  show  cause  why  declaration  and 
service  should  not  be  set  aside,  with  costs,  as  irregular,  on  the 
ground  that  the  said  declaration  was  filed  and  served  before  the 
time  for  entering  an  appearance  for  defendant  had  expired  and 
before  an  appearance  had  been  entered.  Order  granted  in 
terms  of  summons. 

Plaintiff  argued  that  defendant's  attorney,  by  accepting  ser- 
vice of  writ  of  summons,  undertook  to  appear  immediately, 
that,  in  fact,  the  acceptance  was  an  appearance  for  defendant. 

Burns,  J. — ^The  defendant's  attorney,  by  accepting  service 
of  the  writ  of  summons  for  his  client,  undertakes  to  appear 
for  him ;  but  the  attorney  has  the  same  time  allowed  him 
within  which  to  appear  for  the  defendant,  as  if  the  service  of 
the  writ  of  sunmions  had  been  made  on  the  defentknt  himself. 


TaVLOR  v.   McKlNLAT. 


Pleading  utmtd  matters. 

Upon  an  mlieation  under  130th  Kection  of  the  C.  L.  P.  Act,  1886,  for  leave  to 
plead  lu  denial  of  a  deed  or  ugrcemeiit,  and  at  the  same  time  m  confessiou 
and  avoidance  of  it,  it  should  Ih;  shown  that  something  material  may  turn 
upon  the  consuuction  of  such  deed  or  agreement. 

[Oct.  18, 1866.] 

On  the  16th  October,  1856,  defendant  obtained  a  summons 
for  leave  to  plead  the  pleas  mentioned  below,  under  the  130th 
section  of  the  C.  L.  P.  Act,  1856. 

Declaration — That  defendant,  in  consideration  &c.,  agreed 
by  writing  under  his  hand  to  make  and  deliver  to  plaintifi  a 
good  deed  in  fee  simple,  of  a  certain  lot  of  land,  and  that 
although  plaintifl  had  paid  said  consideration,  yet  defendant 
had  failed  to  make  said  deed.  And  for  money  paid  by  plaintiff 
to  defendant  on  common  counts. 

Tke  Pleas  desired  to  be  pleaded  by  defendant  were : 

Ist.  That  he  did  not  agree  as  alleged. 

Qnd.  That  plaintifi  did  not  pay  the  consideration  in  first  count 
mentioned. 

3nL  That  the  agreement  in  first  count  mentioned  was  ob- 
tained from  him  by  plaintiff,  by  means  of  fraud  and  covin. 

4th.  As  to  residue  of  declaration,  that  he  is  not  indebted. 

BUvins  showed  cause  on  18th  October. 

Burns,  J.— I  will  allow  the  2nd,  3rd  and  4th  pleas ;  but  the 
defendant  should  not  ask  leave  to  deny  his  deed,  and  at  the 
same  time  to  plead  in  confession  and  avoidance  of  it,  without 
showing  that  something  material  may  turn  upon  the  construc- 
tion of  it.    I  shall  therefore  disallow  the  l&t  plea. 


Taylor  v.  Carroll. 

Phadmg  teverai  malKrs. 

In  VI  action  against  Sheriff* on  his  bond,  and  also  for  neglecting  to  arrest  a  psrty 
agaijisi  whom  plaijitiff  had  issued  a  Capias,  and  for  a  false  return  of  socii 
Capias,  defendant  will  be  allowed  to  traverse  such  party's  indebtedness  to 
plamtiff,  and  at  the  same  time  to  plead  *'  not  goiltv,'*  and  also  to  traverse  tha 
separate  alle^tions  of  the  declaration  upon  an  affioavit  of  the  matters  required 
by  laoth  section  of  the  C.L.P.  Act.  18M,  and  fVirther  stating  good  reason  for 
denjiiig  the  indebtedness  of  such  party  to  plaintiff". 

COct  S8, 1896.] 

The  first  count  of  declaration  was  upon  the  covenant  of  the 
defendant  as  Sheriff  of  the  county  of  Oxford,  given  in  punu- 
ance  of  3  Wm.  lY,  cap.  8,  and  alleged  that  defendant  had 
wilfully  misconducted  himself  in  his  office  of  Sheriff,  by  vol- 
untarily allowing  one,  Sprague,  who  had  been  arrested  at  the 
suit  of  plaintiff,  to  escape. 

The  second  count  alleged  that  said  Sprague  being  indebted 
to  plaintiff,  plaintiff  placed  a  writ  of  Capias  for  his  arrest  in  the 
hands  of  defendant ;  that  though  defendant  had  ample  oppor- 
tunity to  take  said  Sprague,  he  had  failed  to  do  so,  to  the  injury 
of  plaintiff. 

The  third  count  alleged  that  Spragae,  being  indebted  to 
plaintiff,  plaintifi  placed  a  writ  of  Capias  for  his  arrest  in  defen- 
dant's hands;  and  that  defendant  falsely  returned  that  said 
Sprague  was  not  found  in  his  county. 

On  the  21  St  October,  1856,  defendant  obtained  a  summons, 
under  the  130th  section  of  the  C.  L.  P.  Act,  1856,  for  leave  to 
plead: 

1st,  to  1st  count — That  Sprague  was  not,  at  the  time  of  issuing 
the  writ  in  1st  count  mentioned,  indebted  to  plaintifi. 

2nd,  to  Ist  count — Traverse  of  arrest. 

3rd,  to  1st  count— That  defendant  did  not  wilfully  misconduct 
himself  in  his  said  office,  to  the  damage  of  plaintiff,  as  alleged. 

4th,  to  1st  coimt — That  defendant  did  not  voluntarily  permit 
said  Sprague  to  escape  mode  etformd. 

5th,  to  2nd  count — ^That  Sprague  was  not  indebted  to  plaintiff. 

6th,  to  2nd  count — ^Not  guilty. 

7th,  to  2nd  count— That  defendant  could  not  during  the  cur- 
rency of  writ,  arrest  said  Sprague. 

8th,  to  2nd  count — ^Plaintifi  not  damnified. 

9th,  to  3rd  count — Not  guilty. 

10th,  to  3rd  count — Sprague  not  indelted  to  plaintiff. 

An  affidavit  of  defendant's  attorney  was  put  in,  which  stated 
the  mattera  required  by  the  130th  section,  and  also  his  reasons 
for  believing  the  1st,  5th  and  10th  of  the  proposed  pleas  to  be 
true  in  substance  and  in  ^t. 

On  the  23rd  October,  plaintiff  showed  cause. 

Burns,  J.,  granted  the  defendant  leave  to  plead  as  above. 

Sunmions  absolute  accordingly. 


Brxtt  y.  Smith  et  al. 


Writ  of  triiU, 

Tie  affidavit  on  which  an  ap|)lication  is  made  for  a  writ  of  trial  should  show 
where  the  venue  iu  the  action  is  laid. 

[Not.  7, 1808.] 

Plaintiff  obtained  a  summons  from  Haoirtt,  J.,  calling  on 
defendants  ''to  show  cause  why  the  issues  joined  in  this  cause 
should  not  be  tried  before  the  Judge  of  the  County  Court  of  the 
united  counties  of  York  &  Peel,  and  why  a  writ  should  not 
issue  directed  to  the  said  Judge,  commandiag  him  to  try  such 
issues,  and  to  return  the  same  to  this  honorable  courts  together 
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with  the  finding  of  the  jury  endorsed  thereon,  pursuant  to  the 
statute  in  such  case  made  and  provided— on  grounds  disclosed 
in  affidavit  filed." 

The  afiidavit  filed  showed  the  nature  of  the  action  and  of 
the  pleas  put  in  by  defendants;  that  issue  has  been  joined  ; 
and  that  the  trial  of  this  cause  will  not  involve  any  difficult 
question  of  fact  or  law. 

(8th  Nov.) — Defendant  showed  cause,  contending  that  the 
affidavit  filed  by  plaintifi  is  insufficient,  in  that  it  does  not  dis- 
close where  the  venue  in  the  cause  is  laid. 

Haoa&ty,  J. — The  objection  to  the  affidavit  is  fatal,  and  I 

most  discharge  this  summons,  unless  the  defend^t  will  allow 

the  plaintifi  to  file  a  further  affidavit  showing  where  the  venue 

is  laid. 

Defendant  consented. — Summons  absolute  on  filing 
such  further  affidavit. 


Gibson  v.  Toronto  Roads  Company. 

JildrtMM  9f  OnfUMt-C.  L,  P.  AU^  18S6,  uvtum,  101. 

Under  lOT  see.  of  C.  Ia  P.  Act,  IBM,  nlaintifl^s  counsel  has  no  right  to  address 
jury  a  second  timCi  aAer  address  olf  defejuiaat's  eounsel,  luiless  the  latter  ocdl 
witneesee. 

[Nov.  8, 1866.] 

This  case  was  tried  at  the  Assizes  at  Cobourg  on  the  3rd  of 
Nov.,  1856,  before  the  Hon.  the  Chief  Justice. 

J,  BouUon,  for  plaintifi*,  opened  the  case  by  an  address  to  the 
jury,  and  afterwards  called  his  witnesses. 

Richards,  for  defendants,  then  addressed  the  jury,  and  at 
the  close  of  his  address  stated  that  he  did  not  intend  to  call 
any  witnesses  for  the  defence. 

BouUon  rose  to  address  the  jury  a  second  time,  but  Richards 
objected,  contending  that  as  no  witnesses  were  called  for 
defence^  Bouiton  had  no  right  to  reply. 

BoBiNsoN,  C.J.,  held  that  under  the  l^th  sec.  of  the  C.L.P. 
Act,  1856,  Bouiton  might  have  addressed  the  jury  a  second 
time,  in  the  event  of  RicTiarda  not  announcing  at  the  close  of 
BouUorCs  case,  his  intention  to  adduce  evidence;  but  that 
unless  evidence  was  given  by  defendant's  counsel,  plaintifi 's 
counsel  had  no  right  to  reply,  after  the  defendant's  counsel  had 
addressed  the  jury. 


Municipal  Council  of  Co.  Ontario  v.  Cumberland  et  al. 


Change  ^  Fame— TWms  imfoud. 


Where  the  Venue  is  changed  at  the  instance  of  defendant  in  an  action  broof  ht 
by  m  municipal  eouneil  in  their  own  eonnty,  on  the  ground  that  all  the  iiihabi- 
lants  are  interested  in  the  suit,  and  an  impartial  trial  caimot  be  had— defendant 
will  be  ordered  to  pay  costs  of  application,  and,  in  any  event,  the  extra  mile- 
age of  plaiutifls'  witnesses;  and  m  the  event  of  defeiioaiit  succeeding  he  shall 
not  tax  against  plaintiff  the  extra  mileage  of  his  own  witnesses. 

[Nov.  7, 18M.] 

ffarman,  for  defendants,  applied  to  have  the  Venue  changed 
from  the  county  of  Ontario  to*  that  of  York,  on  the  ground  that 
as  the  municipal  council  of  Ontario  are  plaintiffs,  all  the 
inhabitants  of  thai  county  are  interested  in  the  action — ^and 
defendants  cannot  get  an  impartial  trial  there. 

C  5.  Paiierson*6howed  cause.  He  only  desired  to  impose 
terms ;  and  cited  Pylus  v,  Scitdamore,  7  Scott,  124. 

Drapea,  C.J.C.P. — I  will  order  the  venue  to  be  changed, 
upon  payment  of  the  costs  of  this  application ;  but  the  defen- 
dants must,  in  any  event,  pay  the  extra  expense  of  mileage 
incurred  for  plaintiffs'  witnesses  in  consequence  of  changing 


the  venue ;  and  in  the  event  of  the  defendants  succeeding  in 
the  action,  they  shall  not  tax  against  the  plaintiflTs  such  extra 
mileage  of  their  own  witnesses. 


Lock  v.  Harris. 


Writ  of  trial. 

On  an  application  for  a  writ  of  trials  the  aiSdavit  on  which  the  summons  is 
obtained  should  show  where  the  venue  in  the  action  is  laid. 

[Nov.  7, 186S.) 

Plaintiff  obtained  a  summons  from  Hagariy,  X,  calling  on 
defendant  to  <<  show  c^use  why  the  issue  joined  in  this  cause 
should  not  be  tried  before  the  Judge  of  the  County  Court  of 
the  county  of  Elgin,  and  why  a  writ  should  not  issue,  directed 
to  the  said  Judge,  commanding  him  to  try  such  issue,  and  to 
return  the  same  to  this  honorable  Court,  together  with  the 
finding  of  the  jury  endorsed  thereon,  pursuant  to  the  Statute 
in  such  case  made  and  provided,  on  grounds  disclosed  in 
affidavit  filed.'* 

The  afiidavit  on  which  the  summons  was  granted  stated 
the  nature  of  the  action  and  of  the  plea  pleaded  by  defendant ; 
that  issue  has  been  joined ;  and  that  the  trial  of  thin  cause 
will  not  involve  any  difficult  question  of  £act  or  law. 

(8th  Nov.) — Defendant  showed  cause,  and  contended  that 
the  plaintiff's  afiidavit  should  show  where  the  venue  is  laid. 

Haoarty,  J.— I  must  discharge  this  summons,  but  without 

costs,  because  the  objection  is  technical,  and  no  express  deci* 

sion  is  cited  on  the  point,  and  the  defendant  refuses  to  allow 

the  plaintiff  to  file  a  farther  afiidavit  showing  where  tho 

venue  really  is. 

Summons  discharged  without  costs. 


Evert  v.  Whsxlbr. 

Pkadmg  $tverdl  mattert  witkout  leate^Signing  judgnunt  Mulrr  ItBtk  uetioii 
of  tht  Common  Law  Prootdurt  Act^  185S. 

In  an  action  by  bearer  of  a  promissory  note  against  maker,  defendant  cannot 
plead  denying  that  the  plaintiff  is  the  bearer,  and  also  in  confession  and  avoid- 
auce  without  leave,  under  laOth  section  of  the  C.  L.  P.  Act,  1896,  and  if 
defendsnt  do  so  plead.  plaintiflT  may  sign  judgment  under  136th  section ;  and 
where,  after  execution  iMued,  a  judgment  regularly  signed  is  set  aside  upon 
the  merits,  defendant  will  Ije  ordered  to  pay  into  court  the  amount  for  which 
judgment  was  signed. 

[Nov.  8,18Sa] 

Declaration^  by  plaintiff  as  bearer  against  defendant  sls  maker 
of  a  promissory  note. 

Without  having  obtained  leave  under  the  130th  section  of  the 
C.  L.  P.  Act,  1856,  the  defendant  pleaded : 

1st.  That  plaintiff  is  not  the  bearer  of  said  note. 

2nd*  Want  of  consideration  for  the  transfer  of  said  note  to 
plaintiff. 

6rd.  Fraud  and  covin  on  part  of  plaintiff  in  obtaining  said 
note. 

Plaintiff  signed  judgment  and  issued  execution  under  the 
135th  section. 

(31st  Oct.) — Deft,  obtained  a  summons  from  Hagartt,  J.,  to 
set  aside  the  judgment  as  irregular ;  or  to  set  it  aside  and  allow 
defendant  to  amend  his  pleas,  on  the  merits. 

(8th  Nov.) — Plaintifi  showed  cause,  and  justified  signing  the 
judgment. 

Hagartt,  J. — ^The  defendant  should  not  have  pleaded  as  he 
did,  without  leave ;  the  judgment  was  therefore  rightly  signed. 
I  will  however  relieve  the  defendant  on  his  affidavit  of  merits. 
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and  set  the  judgment  aside,  on  the  condition  precedent  that  the 
defendant  pay  into  court  £50,  (that  sum  being  sufficient  to 
cover  the  amount  for  which  judgment  was  signed)  to  abide 
the  event  of  this  suit,  and  pay  all  costs  of  signing  said  judgment 
and  subsequent  proceedings  thereon,  and  the  costs  of  this  appli- 
cation— ^and,  as  the  cause  is  in  the  Inferior  Jurisdiction,  allow 
plaintiif  to  go  to  trial  at  the  next  sittings  of  the  County  Court, 

taking  one  day's  notice  of  trial. 

Order  accordingly. 


Camull  et  al  v.  Ball. 


Attmiagtet  qf  vitntastt  btfort  athUrmtor—t  Wm.  iV,  cap,  8,  mp.  ZO—ProdunioH 

of  dpeuments. 

An  ex  paru  order,  under  7  Wm.  IV,  can.  3,  sec.  30,  commanding  the  attendanca 
of  witncnen  tiefore  an  arbitrator,  will  be  cranied  upon  aiSdavit  of  arbitrator 
that  their  evidence  it  ueceMary,  and  thai  their  attendance  cannot  be  pnx'ured 
without  such  order.  On  an  application  under  7  Wm.  IV,  rmp.  8,  seo.  30,  for 
an  order  commanding  witnesses  to  produce  documents  before  an  arbitrator, 
it  must  be  sboMno  thai  the  dpcaments  reqtiircd  are  such  as  wttnesacs  would  be 
compelled  to  produce  at  a  trial. 

[Not.  14, 1866.] 

Doyle  applied  e:t  parte  for  an  order  commanding  the  atten- 
dance of  witnesses  before  the  arbitrator  to  whom  this  cause 
was  referred,  and  the  production  by  them  of  all  documents 
in  their  possession,  relating  to  the  matters  in  dispute,  under 
7  Win.  IV,  cap.  3,  sec.  30. 

The  affidavit  of  the  arbitrator,  on  which  the  application  was 
made,  stated  that  upon  proceeding  with  the  reference  it 
appeared  to  him  that  certain  persons  (naming  them)  are 
necessary  and  material  witnesses  in  the  matters  referred ; 
that  they  or  some  one  of  them  are  or  is  in  possession  uf  docu- 
ments and  papers  which  are  necessary  evidence ;  that  the 
evidence  of  said  witnesses  and  the  production  of  said  docu- 
ments are  necessary  for  the  just  settlement  of  this  cause ; 
that  deponent  believes  it  will  be  impossible  to  procure  such 
attendance  and  production  of  documents  without  a  Judge's 
order  therefor ;  and  lastly  stated  the  residence  of  the  witnesses, 
and  that  the  reference  had  been  adjourned  to  a  certain  day. 

DaAPEa,  C.  J.  C.  P.,  granted  the  order  commanding  the 
a^ondance  ol  the  witnesses,  but  refused  to  command  the  pro- 
duction  of  doouments,  because  the  affidavit  did  not  show  that 
the  papers  and  documents  required  are  such  as  the  witnesses 
would  be  compelled  to  produce  at  a  trial. (a) 


Cuff  v.  Sproule. 


Fmetie4^ProeetdiHg9  eommeneed  be/on  C.  L,  P,  Aeu  1866— -Cist  Jtctton. 

The  61st  section  of  the  Common  I^w  Procedure  Act,  1856)  has  not  a  retrospec- 
tive eflcct. 

An  appearance  per  ttai,  had  been  entered  and  declaration 
filed  and  served  with  demand  of  plea  under  the  old  practice 
before  the  C.  L.  P.  Act,  1856,  came  into  force. 

Brooke,  for  plaintift,  applied  for  leave  to  sign  judgment  by 
default  under  the  61st  section  of  the  new  Act,  as  in  case  of 
non-appearance. 

Draper,  C. J.C.P.— The  61st  clause  of  the  Ct.P.  Act,  1856, 
has  not  a  retrospective  effect.  Your  proceedings  were  accord- 
ing to  the  former  practice,  and  by  it  there  was  an  appearance 
entered  for  the  defendant,  so  that  this  is  not  even  a  case  of 
non-appearance. 

Application  refused. 


{a)  See  Harrison's  C.  I«.  P,  Act^  sec.  87,  note  /. 


Blumenthal  et  al  v.  Solomon. 

The  rule  that  our  law  will  not  allow  one  foreigner  to  arrest  another,  does  not 
apply  where  the  latter  has  done  such  acts  as  establish  an  intention  to  become 
a  resident  here,  previously  lo  the  iiuention  of  a  frmnduleat  departure. 

(Dee.  18,  1866.) 

The  particulars  of  the  case  appear  in  the  judgment. 

Haoartv,  J. — Defendant  has  been  arrested  on  the  ordinary 
affidavit  of  debt. 

Mr.  McMichael  obtained  a  summons  for  his  dischatge  on 
affidavit  of  defendant,  to  the  effect  that  he  was  a  native  of 
Germany;  for  the  last  ten  years  had  lived  in  the  United 
States— first  in  Albany,  and  the  last  seven  months  in  Wis- 
consin— and  until  the  last  fortnight  had  never  been  in  the 
British  dominions :  that  he  was  arrested  on  Saturday,  Nov. 
15th,  having  arrived  in  Toronto  '^on  the  Monday  but  one 
before  the  hist,  the  third  day  of  Nov.  inst." ;  that  he  hired  his 
board  for  a  few  days  in  a  boarding-house  in  this  city ;  and 
that  he  never  had,  nor  has  he  any  residence  or  home  in  this 
city  or  in  the  Province  of  Canada ;  that  the  debt  was  con- 
tracted in  New  York  and  not  in  Canada ;  that  plaintifis  are 
natives  of  Germany  and  have  never  resided  in  Canada,  and 
all  reside  in  New  York,  where  their  place  ol  business  is. 

The  defendant  relies  on  the  law  as  laid  down  in  Freer  v. 
Ferguson,  2  Cham.  Rep.  144,  and  the  cases  there  cited,  ^Id 
contends  that  his  case  is  governed  thereby. 

Mr.  C.  Gamble,  for  the  plaintiffs,  distinguishes  this  case 
from  those  cited,  and  calls  attention  to  the  defendant's  affi- 
davit, in  which  he  avoids  all  reference  to  any  intention  as  to 
settling  in  Canada,  or  the  object  of  his  coming  here.  He 
cites  Lamond  r.  Eiffe,  3  Q.B.,  910;  Atkinson  v.  Black,  1  D. 

The  case  of  Freer  v.  Ferguson  seems  to  establish  that  it  is 
contrary  to  the  policy  of  our  law  to  permit  one  foreigner  to 
follow  another  foreigner  to  Canada,  where  the  latter  may 
happen  to  be  on  casual  business^  and  arrest  him  for  a  debt 
contracted  abroad.  I  do  not  understand  it  or  the  cases  there 
cited  as  going  further  on  this  head. 

As  the  defendant  here  had  the  opportunity  in  his  affidavit 
of  showing  under  what  circumstances  he  came  to  Canada, 
and  whether  he  was  a  mere  transient  visitor,  or  intending  to 
become  a  permanent  resident,  and  is  silent  on  these  pointSi  I 
consider  that  the  facts  do  not  warrant  me  in  regarding  him^iii 
any  other  light  than  that  of  an  ordinary  resident  arrested  for 
a  debt  contracted  abroad.  His  counsel  ingeniously  suggests 
that  as  he  had  only  arrived,  a  few  weeks  before,  and  the 
plaintiffs  swear  he  was  immediately  about  to  depart  from  this 
Province,  I  Should  regard  him  as  within  the  principle  of  the 
cases  cited.  It  does  not  so  strike  me :  the  intention  of  a  fraud- 
ulent departure  may  have  been  only  formed  a  few  hours  or 
minutes  before  his  arrest,  and  cannot,  I  think,  affect  the  ques- 
tion whether  he  had  or  had  not  become  a  resident  of  Canada. 
Romberg  v.  Stembock,  1  Prac.  Rep.,  200,  before  the  same 
learned  Jud^e  as  in  Freer  v.  Ferguson,  is  much  in  point. 
There  the  defendants  swore  they  had  been  on  business  in 
Buffalo  where  the  debt  was  contracted ;  that  they  came  to 
Canada  ten  days  before  arrest,  arrived  in  London,  intending 
<Mo  remain  a  short  time  and  return  to  the  State  of  New 
York." 
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The  learned  Judge  says :  <<  Hie  defendants  seem  carefally 
to  avoid  saying  that  they  still  carry  on  business  at  Buffalo,  or 
giving  any  information  as  to  the  nature  of  the  business  which 
brought  them  to  Canada,  so  that  I  may  judge  as  to  any  proba- 
bility of  their  being  in  Canada  merely  on  some  temporary 
business,  which  would  bring  them  within  the  rule  that  to 
allow  foreigners  to  arrest  each  other  would  be  a  fraud  upon 
our  law."  After  noticing  the  affidavits  filed  by  the  plaintiffs 
to  show  that  defendants  had  come  to  reside  in  Canada,  the 
Judge  proceeds :  '<  The  defendant's  affidavit  is  not  satisfactory 
to  bring  them  within  the  case  of  Freer  v,  Ferguson,  but  if  it 
were  so,  the  fact  that  they  must  be  treated  as  subject  to  our 
law  is  established  clearly,  I  think,  beyond  all  question." 

I  consider  the  affidavit  in  this  case  as  far  less  satisfactory 
than  that  in  the  ca«ie  just  cited. 

The  case  of  Brett  v.  Smith,  1  Practice  Reports,  315,  before 
Richards,  J.,  seems  to  regard  Freer  v,  Ferguson  in  the  light 
in  which  it  is  placed  in  the  last  case  cited,  as  to  the  defen- 
dant being  only  temporarily  here  when  arrested  on  the.  debt 
contracted  abroad. 

On  the  whole  I  am  of  opinion  that  I  have  not  sufficient 

materials  laid  before  me  by  the  defendant  to  bring  his  case 

withjn  the  principle  of  those  already  decided  in  our  Courts, 

and  that  his  application  must  be  discharged.    It  is  hardly  a 

case  for  costs. 

Summons  discharged  without  costs.(a) 


Bamberg  v.  Solomon. 


Arrtst^JJUtatfit  of  ddnt, 

A  defendant  will  not  be  discharged  from  arrest  because  the  affidavit  of  debt  only 
allegee  an  ^^tnteitl  (o  d/tfrawi  deptmmu^  as  the  a$signu  of  lA«  uiaU  and  §ffoeu 
ofputku^^*^  without  aJlegiuff  an  '*m(eMt  to  defraud  jlamtiff.**  But  StnAU^ 
that  such  an  affidavit  shoula  show  the  natufe  of  the  assigmnent,  and  that 
deponent  is  the  real  plaintiff. 

[Dec  \%  1858.] 

The  particulars  appear  in  the  judgment : 

Hagartt,  J.  —  This  is  a  similar  application  to  the  last 
{Blumenthal  etalv.  Solomon)  by  the  same  defendant  on  an 
affidavit  of  facts  almost  identical. 

The  additional  point  taken  is  that  the  affidavit  is  insufficient. 
It  is  sworn  by  Blumenthal,  assignee  of  the  estate  and  effects 
of  Jacob  Bamberg,  (the  plaintiff,)  that  defendant  **  is  indebted 
to  the  estate  of  the  said  J.  B.  and  this  deponent  as  the  assignee 
thereof,"  in  so  much  for  goods  sold  by  said  J.  B.  before  the 
assignment,  concluding  that  defendant  is  about  to  leave,  &c., 
*'to  defraud  this  deponent,  as  such  assignee  as  aforesaid,  of 
the  said  debt.'* 

It  is  objected  that  this  latter  allegation  does  not  satisfy  our 
Statute,  which  requires  an  intent  to  defraud  ^^  the  plaintiff, ** 

The  point  is  new  to  me,  and  I  do  not  feel  warranted  in  decid- 
ing that  the  affidavit  is  open  to  the  objection  taken.  I  rather 
incline  to  consider  that  it  substantially  complies  with  the 
Statute,  although  it  would  have  been  better,  perhaps,  to  have 
shown  the  nature  of  the  assignment,  and  that  deponent  was 
the  real  plaintiff  more  clearly. 

A  somewhat  analogous  objection  was  taken  in  Chamberlain 
V,  Wood,  1  Frac.  Rep.  195,  where  deponent  called  himself 
<<  attorney  and  agent,"  without  saying  <<  of  the  plaintiff." 


Burns,  J.,  refused  to  discharge,  leaving  defendant  to  apply 
in  term  if  he  thought  proper,  without  prejudice  to  his  giving 
bail  in  the  meantime. 

I  shall  take  the  same  course,  and  discharge  this  application 

without  costs,  in  the  same  manner. 

Summons  discharged  without  costs^  with 
leave  to  apply  in  Term. 


Eerr  £t  al  v.  Wilson  et  al. 

Praetieo-^Abaeonding  debton-'-CoHtiHaatioH  of  praettdim^i  eommnued  undtr  eUL 

LttW-^\  L.  F,  Aety  1868,  iee.  48, 

Pmceeduigs  against  absconding  debtors  which  have  been  commenced  before 
the  C.  L.  P.  Act  1868,  wUl  be  allowed  to  be  continued  as  nearly  as  may  be 
in  accordance  with  the  former  practice. 

[Dec.  16,  1856.] 

A  wanrant  ol  Attachment  had  been  issued  under  the  practice 
in  force  before  the  C.  L.  P.  Act,  1866,  and  due  notice  given ; 
by  the  direction  of  a  Judge  in  Chambers  since  the  new  Act, 
plaintifis  took  out  a  writ  of  Summons  and  endeavored  to  serve 
defendants. 

They  now  produced  affidavits  showing  that  defendants  had 
been  served  by  leaving  copies  of  the  writ  of  Summons  affixed 
to  the  doors  of  their  respective  last  place  of  abode  in  this  Pro- 
vince ;  and  that  copies  had  been  put  up  in  the  office  of  the 
Deputy  Clerk  of  the  Crown  in  the  county  of  £lgin,  being  the 
county  in  which  defendants  were  last  resident  in  this  Provinc#; 
also,  that  this  action  was  commenced  by  attachment  issued  on 
the  lOth  June  last ;  that  defendants  had  some  time  previously 
absconded  to  the  United  States ;  that  up  to  the  time  bf  their 
absconding,  they  resided  and  carried  on  business  as  partners  at 
or  near  Vienna  in  the  county  of  Elgin ;  that  plaintifib,  ailer 
diligent  enquiry,  can  obtain  no  information  as  to  the  place 
defendants  have  fled  to,  further  than  that  they  have  gone  to 
the  United  States ;  .and  thai  defendants  have  done  no  adt  in 
defence  of  this  action. 

Hagartt,  J. — I  will  grant  die  same  order  as  granted  by 
Bums,  J.,  in  KekendaU  et  al  v.  McKimmon,  2|U.C.L.  J.,  184(a) 
and  allow  the  plaintifis  to  proceed  by  filing  the  declaration  with 
a  copy  and  notice  to  plead  in  the  office  of  the  Deputy  Clerk 
of  the  Crown  at  St.  Thomas,  in  the  county  of  £lgin ;  and 
direct  that  such  filing  shall  be  deemed  good  service,  and  also 
that  filing  notice  of  assessment  to  the  defendants  in  the  said 
office  shall  be  good  service  according  to  the  practice  in  force 
before  the  C.  L.  P.  Act,  1856. 


COBCSTOCK  V.   Lea  NET. 


RmuwA  ^  tuit  from  Jnftfiof  to  Superior  Caurf*— CbmmiSMon. 

An  action  in  which  it  will  be  neoeesary  to  imuc  a  CommifUton  for  the  exami- 
nation of  witnesses,  may  be  brought  in  one  of  the  8dt>erior  Courtt,  although 
the  amount  sued  for  may  be  within  thu  jurisdiction  of  an  Inferior  Court. 

[Dec  18, 1898.] 

This  action  was  brousht  in  the  Queen's  Bench  and  a  verdict 
recovered  by  plaintiflfs  for  £8  3s.  The  only  witness  who  could 
prove  the  account  on  which  the  action  was  brought  resided  out 
of  the  jurisdiction  of  the  Courts,  and  it  was  necessary  that  a 
Commission  should  be  issued  to  examine  him. 

On  the  application  of  J7.  B,  Morphy  for  plaintiff, 

Burns,  J.,  before  whom  the  cause  was  tried,  now  granted  a 
certificate,  <<  that  in  his  opinion  this  cause  was  a  proper  one  to 
be  withdrawn,  not  only  from  the  Division  Court,  but  also  from 
Uie  County  Court,  and  to  be  brought  in  one  of  the  Superior 
Courts.'* 


(a)  For  a  review  of  the  caaes  beanng  upon  the  point  decided  in  this  case,  see 
llarrifon'f  Common  Law  Procedure  Act,  page  40.  1 


(a)  See  Harrison's  C.  U  P.  Act,  p.  100. 
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RUDALL  V.   HURD  XT  AL. 

Satisfaetum  Pme^Sigiwtur*  of  fdaintiff  dispen$ed  w'th^MMli  6Ay  T.  T.— 

ao  Vie.,  1866. 

FlaintilTs'  sixniitare  to  the  Satiafactioa  Piece,  as  required  bv  Rule  64,  T.  T. 
1856,  will  oe  di8pen»ed  with,  aiid  his  attorney  in  the  cause  be  authoriscHl  to 
ftcknowledffe  satisfaction,  upon  so  being  shown  that  the  attorney  is  authorised 
by  plaintiff  to  arrati^  the  claim,  and  that  the  delay  in  obtaining  plointilPs 
Mgnatore  will  be  prejudicial. 

(Dec.  17, 1856.) 

L.  W.  Smith  applied  for  an  order  dispensing  with  the  sig- 
nature of  the  plaintiff  to  the  Satisfaction  Piece^  as  required  by 
Rule  64  of  Trinity  Term,  20  Vic.  1856. 

The  affidavit  of  Smith  showed  that  he  had  acted  as  plaintiflPs 
attorney  in  this  cause,  and  had  issued  an  execution  against  t&e 
lands  of  defendants ;  that  he  had  also  since  acted  for  plaintif!, 
who  resides  in  England/  in  proving  his  claim  against  defendant 
Hurd,  upon  his  judgment  in  this  cause,  as  an  Incumbrancer  in 
a  certain  foreclosure  suit  in  Chancery  against  said  Hurd ;  that 
be  (deponent)  had  been  applied  to  by  the  solicitor  of  Hurd  to 
discharge  the  judgment  in  this  cause  upon  being  paid  the 
same ;  that  Kurd's  solicitor  iniormed  deponent  that  he  was 
prepared  to  satisfy  the  judgment,  if  the  same  could  be  imme- 
diately discharged ;  that  deponent  is  fully  authorised  by  the 
plaintiff  to  collect  the  amount  of  the  said  claim,  and  to  take  all 
necessary  steps  therefor — ^in  further  proof  of  which  he  referred 
^  a  letter  received  by  him  from  plaintiff,  and  now  produced, 
dated  **  London,  27th  June,  1866,"  authorising  him  (deponent) 
to  act  for  plaintiff  in  arranging  this  claim ;  and  that  it  is  desi- 
rable that  deponent  should  be  allowed  to  sign  the  Satisfaction 
Piece,  without  delaying  to  send  the  same  to  England  for  plain- 
tiff's signature. 

Haoartt,  J.,  granted  an  order  <<that  the  signature  of  the 
plaintiff  to  the  Satisfaction  Piece  in  this  cause,  as  required  by 
Rule  64,  Trinity  Term,  1856,  be  dispensed  with ;  and  that  the 
attorney  for  the  plaintiff  in  this  action  be  authorised  to  acknow- 
ledge satisfaction  of  the  judgment  in  this  cause." 


Ridley  v.  Tvllock. 


MtmovtU  of  auit  from  Divmon  Comt  by  Csrtioran— IS  ^  U  Tie.,  cap.  63,  $tc.  86. 

A  fuit  will  be  removed  by  ctrtiomri  from  a  Division  Court  to  one  of  the  Superior 
Courts,  upon  its  being  shown  that  qiiestions  of  law  as  to  the  application  of 
the  Statute  of  Limitations  will  arise  m  the  trial. 

[De«.  17, 1866,] 

Jackson,  for  defendant,  applied  under  13  &  14  Vic,  cap.  53, 
sec.  85,  for  an  order  for  a  vmX  of  certiorari  to  remove  this  suit 
from  the  First  Division  Court  of  the  county  of  Hastings,  to  the 
Court  of  Queen's  Bench. 

The  affidavit  of  defendant  showed  that  the  whole  amount  of 
the  account  sued  on  is  £29  10s.  6d.,  but  plaintiff  abandoned 
the  excess  so  as  to  sue  in  the  Division  Court ;  that  the  whole 
debt  sued  for,  except  ten  shillings,  appeared  by  plaintifi's  par- 
ticulars to  have  been  contracted  more  than  six  years  next 
,  before  the  Summons  was  issued  herein ;  that  defendant  gave 
notice  of  his  intention  to  plead  the  Statute  of  Limitations,  and 
on  the  trial  the  Judge  ruled  that  the  claim  being  a  running 
account,  the  last  items  of  which  were  obtained  within  the  six 
years,  it  did  not  come  within  the  Statute  of  Limitations,  and 
accordingly  gave  judgment  for  plaintiff;  that  he,  defendant, 
obtained  a  new  trial ;  that  he  has  never  promised  to  pay  any 
part  of  plaintiff's  claim  within  six  years  next  before  the  issuing 
of  said  summons ;  that  questions  of  law  as  to  the  application  of 


the  Statute  of  Limitations  to  bar  plaintiff's  claim,  are  likely  to 
arise  on  the  tnal ;  and  that  he  owes  no  part  of  plaintlfls  claim, 
and  is  advised  and  believes  that  he  has  a  good  deface  on  the 
merits. 

Haoartt,  J.,  granted  the  order,  quoting  the  wide  words  of 
the  Division  Courts  Act,  13  &  14  Vic,  cap.  53,  sec.  85,  but 
expressing  strong  doubts  as  to  the  general  sufficiency  oi  the 
groimds  alleged. 


McK£LLAR  y.  Grant. 

Endonemmi  on  FL  Fa. — Ctrtifieait  ofJudgwuM-^omeumnt  wriucf  Extevtiam, 

The  costs  of  a  certificate  ol  judgment  may  not  be  endorsed  cm  a  Fi.  Fa.  The 
coiits  of  a  concurrent  writ  wiJt  not  be  diMillowed  unless  it  be  shown  that  it 
was  issued  merely  to  make  additional  costs. 

[Dec.  17, 18B6.] 

Tliis  was  an  application  by  Carroll  to  reduce  the  amount 
endorsed  on  the  Fu  Fa.  by  £2  lOs.  taxed  ofi  the  bill  of  costs 
on  revision  of  taxation,  the  amount  charged  for  certificates  of 
judgment — and  the  charge  for  one  of  the  two  concurrent  writs 
of  execution  issued. 

The  plaintiff  showed  cause,  and  showed  on  affidavit  that  he 
had  reason  to  believe  that  defendant  had  personal  property  in 
both  the  counties  to  which  writs  were  issued. 

Haoarty,  J. — The  taking  out  and  registering  certificates  of 
judgment  was  for  plaintiff's  own  security,  and  he  may  not 
endorse  the  costs  thereof  on  his  execution.  The  case  of  Wilt 
V.  Lai  et  al,  1  C.  Rep.  216,  decided  that  point.  As  to  the  charge 
for  concurrent  writs,  I  would  not  disallow  the  costs  oi  a  concur- 
rent writ,  unless  it  was  very  clearly  shown  that  it  was  issued 
oppressively  for  the  purpose  of  making  additional  costs,  which 
does  not  appear  to  have  been  the  case  here. 

Order  absolute  as  to  the  £2  lOs.,  and  the  charge 
for  certificates,  with  costs. 


ToppiKG  ST  AL  V.  Salt. 

Gamisku—AttaehmaU  of  Dtbu-^,  L.  P.  Art,  1866,  Me.  194: 

SembU,  that  debts  of  amounts  within  the  jurisdiction  of  Division  Courts  will  liot 
be  attache<l  by  the  Superior  Courts,  under  sec.  194  of  CUP.  Act,  ISSS. 

[Dec  18, 1866.] 

The  plaintiff  had  obtained  an  order  from  Burns,  J.,  attaching 
a  number  of  debts,  varying  from  £10  to  10s.,  due  from  certain 
persons  to  the  defendant,  and  calling  upon  the  garnishees  to 
show  cause  why  they  should  not  pay  these  debts  to  the 
plaintiffs. 

Some  oi  the  gamjfihees  not  havmg  appeared  nor  paid  the 
amounts  due  by  them  into  Court,  plaintiff  asked  for  an  order 
that  execution  should  issue. 

Hagartv,  J. —  I  have  consulted  the  other  Judges  of  the 
Court  of  Common  Pleas,  and  as  at  present  advised,  and  until  a 
deciiiion  of  one  of  the  Courts  in  Banc  shall  have  settled  the 
practice,  or  some  English  decision  be  pointed  out,  it  is  con- 
sidered that  we  ought  not  to  grant  orders  attaching  small  debts, 
a  list  of  debts  like  those  in  this  case.  The  carrj'ing  out  such 
a  practice  would  have  the  effect  of  bringing  into  the  Superior 
Courts  innumerable  suits  which  are  far  within  the  jurisdiction 
of  the  Division  Courts,  and  increasing  costs  to  a  startling 
amount.  No  limit  can  be  named  at  present.  The  Judges  will 
probably  come  to  some  general  understanding  on  the  subject. 


1867.] 
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I  will  make  no  present  order  in  this  case.  As  the  debts  have 
been  attached^  the  garnishees  can  pay  them  into  Court  nnder 
the  Statute. 


MoMTrORD  ET  AL  V.  McNaUOHT. 

Writ  of  trial — Action  on  a  guaranty. 

An  action  o^  a  guaranty  is  not  within  the  meaning  of  8  Vic,  cap.  13,  see.  61. 
The  Statute  only  applies  where  the  productiou  ot  the  document  and  proof  of 
signature  would  be,  per  se,  prima  facie  evidence  of  ijidebtedneas. 

This  was  an  action  brought  upon  the  following  guaranty : 

«  £144  14s.  l^d.  Brantford,  17th  June,  1856. 

"  Messrs.  0.  F.  Montford  &  Co. : 

<<  Gents,  please  let  Mr.  Wm.  Latimer,  have  goods  and  work 

*'  out  of  your  shop  to  the  amount  of  one  hundred  and  forty-four 

*'  pounds  148.  IJd.,  and  he  will  give  you  his  note  for  that 

**  amount,  and  I  hereby  guarantee  the  payment  of  said  note 

<<  when  due,  said  note  to  be  made  payable  three  months  from 

« the  above  date. 

«  Yours,  &c.,  John  McNadght." 

Plaintiffs  applied  for  a  writ  of  Trial,  under  8th  Vie.  cap.  13, 
section  51. 

(Nov.  13, 1856.) — Bums  showed  cause,  and  submitted  that 
this  was  not  a  case  within  the  meaning  of  the  Statute. 

Hagartt,  J. — ^The  meaning  oi  the  statute  in  saying  "  where 
the  amount  is  ascertained  by  the  signature  of  the  defendant," 
is  in  my  opinion  where  the  simple  production  of  the  document 
and  proof  of  the  signature  would  be,  per  «e,  prima  fade  evi- 
dence of  the  defendant's  liability  to  a  fixed  amount.  This  is 
not  such  a  case — other  evidence  would  have  been  unnecessary. 
I  must  discharge  this  summons,  but  without  costs,  as  no  autho- 
rity is  cited  c»i  the  point. 

Summons  discharged  accordingly. 


DUGGAN,  0N£  &C.   V.   COTTON. 


lUftrenet  of  Solieitor*t  Bitttobe  toaxd— 16  Tir.,  cap.  175,  tec$.  20,  2^— Entitling 

cf  iHjffUUivits, 

Applieation  to  have  a  solicitor's  bill  referred,  to  be  taxed  under  16  Vic,  cap.  176, 
sec  90,  must  be  made  in  the  matter  ofsucJt  Molicitor,  as  required  by  t5th  sec. 

This  action  is  pending  in  the  County  Court,  and  is  brought 
by  plaintifi,  a  solicitor,  for  his  costs  in  different  suits  in  the 
Superior  Courts,  upon  the  retainer  of  defendants.  Defendants 
applied' under  16  Vic,  cap.  175,  sec.  20,  to  have  the  bills  of 
costs  on  which  the  action  is  brought,  referred  to  be  taxed,  and 
entitled  the  affidavits  on  which  they  ap{}]ied,  and  their  sum- 
mons, in  the  Courts  and  causes  in  which  the  business  had 
been  done. 

(Nov.  11, 1856.) — Burns  showed  cause.  The  affidavits  and 
summons  are  wrongly  entitled :  the  application  should  have 
been  made  in  the  nuUter  of  the  attorney f  as  required  by  the 
25th  section  of  16  Vic,  cap.  175. 

Hagarty,  J. — ^The  statute  is  peremptory^  and  I  must  dis- 
charge this  summons,  but  without  costs,  as  the  objection  is 
technics,  and  no  authority  is  cited  on  the  point. 

Sunmions  discharged  without  costs. 


TO    CORRESPONDENTS 


R.  N.— Your  communication  cune  to  hand  too  late  for  this  number;  it  will 
be  answered  in  the  next. 

C— Particularly  obliged  by  yov  communication ;  will  gladly  arail  ourselves 
of  the  promise.  The  (>anienlar  matter  referred  to  will  be  mosV  acceptable : 
"  In  the  conflict  of  opinion  there  is  light." 

T.  T.— The  queriee  will  be  mns^vercd  in  our  next. 


M. — Our  best  thanks  are  yours.    You  will  have  beard  from  us  through  the 
''  Curreiiponding  Editor.  ** 

J.  R. — Johui^ton  &,  Co.,  Philadelphia— wnd  Little,  Brown  ic  Co.,  of  Boston. 

J.  M. — ^The  case,  you  refer  to,  appears  in  the  present  number.  On  the  general 
question  no  case  has  as  yet  come  up  for  decision. 

S.B. — ^Yoor  complaint  is  in  reference  to  the  finding  on  a  matter  ot/aeL  Such 
oommuuications  are  fitted  for  this  Journal. 

J.  B. — The  publisher  requests  us  to  say  Uiat  Vols.  1^8  were  sent  as  directed 
and  tliat  the  supply  of  Vol.  1  is  now  nearly  exhausted. 

H. — We  are  anxious  to  hear  from  you  agaiiL    We  wrote  to  you  last  month. 


TO  READERS  AND  CORRESPONDENTS. 


All  Cororomiications  on  Editorial  matters  to  be  addressed  to 

«  The  Editors  of  the  Law  Journal," 

Barrie^  U.  C. 

Remittances  and  Letters  on  business  mutters  to  be  addressed  (prepaid)  to 

"  The  Publishers  of  the  Law  Journal," 

Barrie>  U.  C. 

whatever  is  intended  for  publication  roust  be  authenticated  by  the  name  and 
address  of  the  writer,  not  necessarily  for  publication,  hut  as  a  guarantee  of  his 
good  faith. 

Matters  for  publication  should  be  in  the  Editors'  hands  three  weeks  prior  to 
the  publication  of  the  number  for  which  they  are  intended. 

N  0>T  I C  £  . 

Tlie  TJpptr  Canada  Law  Jownal  is  not  liable  to  postage.  The  Terms  are  90s. 
per  oMitMrn,  if  paid  before  the  1  at  of  March  m  each  year— if  paid  after  that  period 
25s.    The  Scale  of  Charges  for 
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• 

TO  OUR  READERS. 

The  Law  Journal  has  passed  the  ordeal  of  a 
second  year.  It  has  preserved  the  confidence  of 
those  who  first  approved  of  its  publication ;  it  has 
gained  new  and  valuable  supporters ;  spontaneous 
testimony  has  poured  in  upon  us,  to  the  value  and 
general  usefulness  of  the  Journal :  from  the  highest 
legal  quarters  we  have  received  the  warmest  ex- 
pressions of  encouragement — and  of  those  enlight- 
ened and  intellectual  friends  who  cheered  us  on  to 
exertion,  not  a  few  have  extended  our  means  of 
selecting  objects  they  approve. 

We  thankfully  acknowledge  assistance  and  sug-. 
gestions  received,  and  if  our  position  did  not  ez^oin 
upon  us  an  obligation  to  reserve,  could  with  pride 
indicate  the  sources  from  which  much  that  appeared 
in  the  Journal  emanated. 
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The  system  of  reporting  has  met  with  favour  at 
the  hands  of  the  profession,  and  the  late  arrange- 
ments by  which  they  are  promptly  supplied  with 
the  Chamber  Decisions  on  the  Common  Law  Pro- 
cedure Act,  has  added  much  to  the  value  of  the 
Journal^  and  has,  we  trust,  convinced  our  brethren 
that  professional  interests  are  not  forgotten. 

There  was  some  little  misapprehension  at  first ; 
it  has,  we  believe,  been  removed.  The  true  inte- 
rests of  the  profession  we  have  at  heart,  and  they 
may  be  best  served  by  making  the  most  of  matters 
as  they  are,  and  guiding  progress  for  the  future  in 
a  right  and  safe  direction. 

The  Law  Journal^  we  know,  has  also  served  the 
useful  purpose  of  guiding  Officers  of  Courts  and 
Municipal  Bodies  in  the  discharge  of  their  duties  ; 
in  some  cases  preventing  errors,  in  others  saving 
from  the  consequences  of  persevering  in  illegal 
acts :  and  several  of.  the  improvements  in  the  law 
and  its  administration  advocated  in  our  Journal, 
we  have  had  the  satisfaction  of  seeing  carried  into 
effect. 

Our  iuture  must  depend  on  the  way  we  may  be 
sustained :  with  a  more  general  and  liberal  support 
we  will  be  able  to  procure  further  assistance  from 
talented  writers  here  and  in  England,  and  with 
varied  interests  to  serve  we  trust  to  be  able  to 
satisfy  all. 

If  one  third  of  our  present  subscribers  would 
eojch  take  the  trouble  to  procure  one  additional  sub- 
scriber, they  would  most  effectually  further  objects 
they  approve,  and  enable  us  to  make  the  Journal  a 
legal  organ  worthy  of  Upper  Canada. 

From  the  first  we  have  been  anxious  to  obtain 
cases  from  the  Uivsion  Courts  and  other  Courts  In 
which  the  local  Judges  preside:  our  supply  of 
Local  Courts  Reports  has  hitherto  been  very 
scanty,  as  we  have  had  to  rely  for  the  most  part  on 
the  voluntary  contributions  of  practitioners.  The 
numerous  objects,  placed  in  one  way  or  another 
under  the  jurisdiction  of  the  County  Judge,  must 
constantly  furnish  cases  of  importance  for  determi- 
nation, and  a  record  of  them  would  be  extremely 
useful  to  all  concerned  in  local  administration. 
Practitioners  are  not  always  present  in  these 
Courts,  and  imder  any  circumstances  our  experi- 
ence leads  us  to  believe  that  no  regular  general 
supply  could  be  looked  for  from  them. 


We  would  therefore,  to  borrow  the  sentiments  of 
an  English  periodical  similar  to  our  own,  ^^  beg  to 
^^  ask  the  Judges  of  the  County  Courts  to  send  us 
^*  cdl  their  ivritten  judgments,  whenever  they  are 
<<  given.    A  collection  of  these,  where  they  may  be 
<<  regularly  read  and  be  preserved  for  the  use  of  the 
'^  Judges  and  others,  would  be  a  valuable  feature, 
^'  and  it  will  not,  we  trust,  be  imposing  too  much 
^^  trouble  to  ask  to  ask  the  Judges  to  post  their 
^^  written  Judgments  to  us  as  soon  as  delivered. 
'*  The  M.S.,  if  desired,  can  be  returned,  but  if  they 
^'  possess  a  copy  in  print,  it  will  probably  be  more 
'^  serviceable.     We  do  not  put  this  so  much  as  a 
"  favour  to  us  as  for  the  convenienct  of  the  Judges 
'^  themselves,  and  that  of  all  engaged  in  the  Courts, 
"  to  whom  it  must  be  of  great  utility  and  interest 
^'  to  possess  in  print  the  Judgments  that  have  been 
"  deliberately  prepared."    These  observations,  cor- 
rect in  their  application  to  the  English  Judges,  have 
great  additional  weight  as  applied  to  ouf  County 
Judges,  who  possess  larger  jurisdiction  and  also 
collateral  powers  which  do  not  belong    to    the 
County  Judge  at  home. 

We  would  beg  most  respectfully  to  solicit  our 
County  Judges  to  favour  us  with  all  their  written 
Judgment.  Reports  received  from  other  quarters, 
which  we  deem  on  inspection  worthy  of  publica- 
tion, will  be  paid  for. 

In  conclusion  we  would  say,  what  has  been  done 
already  must  be  our  guarantee  for  the  future.  To 
make  the  Law  Journal  better  deserving  of  public 
and  professional  support  and  to  enlarge  its  sphere 
of  usefulness  will  be  our  continuous  aim. 


MR.  MOWAT'S  LECTURE-AMERICAN  REPORTS 

AND  LAW  BOOKS. 

On  another  page  will  be  found  an  extract  from 
a  well  written  and  very  valuable  lecture  delivered 
by  Mr.  Mowat  at  Osgoode  Hall,  last  term.  Not 
merely  to  Students,  but  to  the  Profession  generally, 
will  the  extract  given  be  found  useful  and  interest- 
ing. Mr.  Mowat  very  judiciously  selected  for  con- 
sideration an  important  and  hitherto  almost  an 
untouched  topic.  The  estimation  in  which  Ameri- 
can Judges  and  writers  on  law  are  held  by  the 
Judges  and  Jurists  of  England,  (^^  and  I  suppose  I 
may  add,  of  Canada,^'  Mr.  Mowat  modestly  says) 
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and  the  use  and  value  to  us  of  American  Reports. 
The  Lecturer  very  properly  gives  some  leading 
cautions  in  the  use  of  these  reports,  and  is  evidently 
of  opinion  that  their  employment  should  be  circum- 
scribed within  the  narrowest  limits.  In  the  main 
we  are  not  disposed  to  differ  with  the  opinions 
expressed,  but  would  remark  that,  as  Jmisprudence 
is  entitled  to  a  place  among  the  liberal  sciences^  it 
follows  that  all  sources,  foreign  and  domestic,  from 
which  men  of  science  may  add  to  their  information, 
should  be  unhesitatingly  resorted  to — more  particu- 
larly in  the  business  of  Administration,  where  the 
absence  of  positive  authority  leaves  only  broad 
grounds  of  rational  jurisprudence  upon  which  to 
base  a  decision. 

The  ancestors  of  our  American  neighbors  carried 
with  them  to  this  continent  the  body  of  the  English 
Law,  as  it  then  stood,  and  the  principles  of  the 
Common  Law  of  England  (excepting  such  as  were 
inapplicable  to  the  circumstances  of  the  country) 
as  well  as  the  Statutes  amendatory  of  the  Common 
Law,  constitute  the  Common  Law  in,  at  lcast|  the 
Nortliem  States.  With  ti«  the  English  laws  w«tt* 
expressly  adopted  and  referred  to  as  the  Rule  for 
the  decision  <rf  all  questions  relative  to  property 
and  civil  rights. 

Like  the  American  people,  our  system  of  juris- 
prudence has  been  built  on  a  noble  foundation. 
We  have  altered  and  modified ;  as  circumstances 
seemed  to  require,  so  have  they ;  in  local  circum- 
stances and  present  situation  we  are  in  many  res- 
pects* alike ;  and  our  commercial  relations  are 
every  day  becoming  more  intimate  and  more 
diffused.  New  combinations  of  facts  are  con- 
stantly arising  and  producing  new  (juestions  of  law 
amongst  an  enterprising  and  progressive  people  i 
in  this  respect  both  countries  have  much  in  com- 
mon \  our  r«;ports  would  be  valuAble  to  the  Ameri*- 
cans,  and  w^  readily  admit  that  the  value  to  us  of 
American  Reports  can  scarcely  be  cveiratad^^ot 
as  guides  certainly,  jet  it  «eems  but  feaisMa^le 
that  those  who  are  csdted  upon  to  decidt^t  «hould 
wish  to  know  what  others^  distitiguifihed  for  wis"- 
dbm  and  experience,  have  doUe  ift  \)ad^  similar  to 
those  in  which  tfe^y  thcttwelves  niay  be  called  upoh 
to  act.  "  A  Judge  C£di  have  no  wish  upon  a  ques- 
tion of  law,  but  to  know  what  the  law  is,^'  and  in 


refuse   the  light  of  intelligent  adjudication  fiom 
whatever  quarter  it  might  proceed. 

We  quite  agree  with  the  learned  lecturer  that 
the  Library  of  the  Law  Society  of  Upper  Canada 
**  would  certainly  want  a  very  material  element  of 
completeness,  if  it  did  not  at  the  earliest  practi- 
cable period  contain  the  reports  of  all  the  United 
States  of  America,  even  though  amongst  these 
there  may  be  not  a  few  which  can  seldom  if  ever 
be  cited  in  our  Courts  with  advantage."  We  do 
not  however  think  with  Mr.  Mowat  that  Digests 
and  Indexes  should  be  excepted :  those  in  many 
instances  will  be  found  greatly  to  facilitate  refe- 
rence to  reports,  and  we  would  mention  "Ptt^jawV 
United  States  EJquity  Digest,"  and  "  The  United 
States  Annual  Digest"  as  affording  evidence  of  the 
correctness  of  our  assertion. 


doubtful  cases  it  would  argue  undue  confidence  to 


Tlie  subject  of  Reprints  of  English  publications 
**  with  American  notes"  is  not  touched  upon  in  this 
lecture.  We  have  always  been  of  opinion  that 
tinmutiletlvd  reprints  with  notes  and  references  to 
American  ca«es  by  vnoxx  of  recognized  ability  were 
more  valuabto  to  llic  Canadian  Ijuwy^x  than  Eng* 
lish  editions,  and  that  Heading  English  works,  by 
the  light  of  American  decisions,  gave  added  infor* 
raalion  to  lite  educated  tawyer. 

There  is  one  point  more  in  Mr.  Mowat^s  very 
instructive  remarks  to  which  we  would  refer:-— 
"  The  rules  I  have  suggested  for  guidance  aire  but 
corollaries  of  another  and  more  general  rule,  which 
you  should  ever  keep  in  mind,  namely,  that  the 
true  objects  of  the  arguments  of  Counsel  is  to  assist 
the  Judge  in  coming  to  a  sound  conclusion."  Too 
much  prominence  cannot  be  given  to  a  sentiment 
such  as  this — it  commends  itself  to  evti^y  honorable 
mind.  "While  fullliling  his  duty  to  his  client," 
said  an  amiable  advocate  and  w^er,  "the  lawver 
forgets  nol  ^;hat  is  due  to  the  community ;  •  •  •  * 
he  enikfliVoVirs  to  co-operate  with  the  Judge  in 
butldi!ig  up  good  laws  upon  sure  foundatioDss'* 

"  With  reference  to  the  task  which  I  may  be  con- 
"  sideVed  to  have  imposed  upon  Cwiftsel  (observed 
"  Lh>sd  Langdale,  m  Huicldft^on  i\  Stephens^)  I 
"  wish  to  cb^rVe  th*t  it  arises  from  the  confidence 
^*  whith  long  experience  induces  me  to  repose  in 
"them, and  from  a  sense  which  I  entertain  of  thci^ 
"truly  honorable  and  important  services,  which 
"  they  constantly  perform  as  ministers  of  ju^ticr^ 
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"  acting  in  aid  of  the  Judge  before  whom  tbey  prac- 
"tice.  No  counsel  supposes  himself  to  be  the 
"  mere  advocate  or  agent  for  his  client,  to  gain  a 
"  victory  if  he  can  on  a  particular  occasion.  The 
"  zeal  and  the  arguments  of  every  counsel,  knowing 
^*  what  is  due  to  himself  and  to  his  honorable  pro- 
"  fession,  are  qualified  by  considerations  affecting 
"  the  general  interests  of  justice." 


Be  ATT  y.  Charity. 

Praetkt^  Writ  of  trial-'ComtnisaioH. 

It  is  a  good  objection  to  an  application  for  a  writ  of  trial  that 
it  will  be  necessary  to  issue  a  commission  for  the  examinatiou 
of  defendant's  witnesses. — Per  Robinson,  C  J.,  Dec.  ^ 


CHAMBER  CASES. 

Our  Chamber  Reports  arc  again  so  numerous 
that  we  can  only,  as  before,  give  notes  of  many  of 
them,  which  want  of  space  will  not  allow  us  to 
publish  in  full  in  this  number : — 

Cataraqut  Road  Co.  v.  Dvvh, 

Attacht/unt  ofdtbts^l^ith  uetion  C.  L.  P.  Act,  1856. 

The  affidavit  required  by  the  194th  section  of  the  C.  L.  P. 
Act>  1856,  for  an  order  to  attach  debts  will  not  be  dispensed 
with,  and  that  affidavit  must  be  positive  and  explicit.  Under 
certain  circumstances,  however,  an  affidavit  founded  on  belief 
wilj  be  sufficient. — Per  Hagarty^  J* 

B.  &.  L.  H.  R.  Co.  T.  Gordon. 

Rfl^rtH—When  loealandtohm  tranuifory— li  ^  15  Fm.,  eop.  64. 

Where  the  goods  to  be  replevied  have  not  been  distrained, 
the  writ  of  replevin  may  be  sued  out  in  any  county,  and  a 
writ  of  Replevin  may  be  issued  from  one  outer  county  to 
replevy  goods  in  another  outer  county. — lb.,  Nov.  12, 18^. 

Whittier  v.  Whittieiu 

InterpUader  tummons — Affidavit  frrr  tntttflender  summont^  1th  Ylc.^  cap.  80, 

amended  by  9th  Vlc^  cap,  66,  Me.  4. 

The  .affidavit  on  which  to  apply  for  an  Interpleader  summons 
on  behalf  of  Sherifl,  should  state  that  the  application  is  made 
solely  for  the  benefit  of  Sherifi',  and  that  he  does  not  collude 
with  either  claimant  or  plaintiff. — lb*,  Nov.  11. 

Henderson  v.  Corker. 

Praetif — Cuunsd  fe^$. 

Tlie  rule  of  Practice  tliat  a  person  cannot  tax  a  counsel  fee 
in  his  own  case  against  the  opposite  party  does  not  extend  to 
his  partner.  A  counsel  fee  wi[\  be  taxed  between  party  and 
party,  even  though  the  connsel  did  not  attend  the  trial. — Per 
Burns,  J.,  Deo.  2. 

Harrington  v.  Harrington. 

Ejcetmaa-^D^faut  by  pemm  not  named  m  writ-^.  L,  P,  Act,  1856,  tte.  SS5. 

A  person  in  Dossession  and  not  named  in  the  wi:it  of  Eject- 
ment will  be  allowed  to  appear  and  defend,  even  though  the 
defendant  have  already  given  a  confossion  of  judgment  and  a 
writ  of  Hab^fac.  voa.  has  been  issued  theieon. — lU,  Dec.  4. 

Jones  v.  DeBergue  bt  al. 

Attachment  of  debts— C.  I.  P.  Act,  1856,  $ee,  IM. 

An  order  for  the  attachment  of  debts  under  194th  section  of 
tbe  C.  L.  P.  A£t,  1856,  will  be  granted  upon  affidavit  of  belnf 
of  garnishee's  indebtedness,  provided  sufficient  grounds  he 
shown  ill  affidavit  for  such  belief. — ib.,  Dec.  5« 

Harris  v.  Andrews. 

Praettc»^Appeorance—C.  L,  P.  Act,  1856,  sec.  68« 

An  appearance  is  in  time,  even  though  filed  while  plaintiff 
is  entering  judgment,  so  that  the  judgment  be  not  fully  signed. 
— Per  IJagariy,  J.,  Dec.  19. 


Ekxata.— >In  Xanoftrf  IfOk  or  VoC  t,  pagv  4,  colnmn  S,  line  SB,  **ta*'  omit ; 
ptg«  6,  eolttian  1,  line  8,  for  "  Walworth."  rtsad  *'  WawoMh'* ;  psf«  6,  ootama. 
2,  lino  21,  for  ^'respective"  read  ^^respectfuL" 


MONTHLY  REPERTORY 


COMMON    LAW. 


C.P.  Barber  v.  Brown  and  Smith.       Abv.  11|  14» 

Money  had  and  received—Rent  paid  under  mistake  of 

facts—Set'Off, 

Money  paid  as  rent  under  a  mistake  of  facts  recovered  back 
in  an  action  for  money  had  and  received.  Defenda&ts  allowed 
to  set-off  ground  rent|  rates  and  taxes  paid  by  them  in  respect 
of  the  premises  occupied  by  the  plaintifi. 


EX. 


Hunter  v.  Gibbons. 


Nov.  2i. 


Pleading — Equitable  replication — Statute  of  Limit€Uion9 — 

Treepaae. 

A  plaintifi  will  not  be  allowed  to  reply  on  equitable  grounds 
to  a  plea  of  the  Statute  of  Limitations  to  an  action  of  trespass 
for  breaking  and  entering  the  plantifis  close,  and  taking  and 
carrying  away  and  converting  the  plaintifl's  coal;  that  the 
causes  of  action  were  fraudulently  concealed  by  the  defendant 
until  within  six  years  before  the  conmiencement  of  the  action. 

Semlde,  that  such  a  replication  would  be  bad  in  any  case. 

SeviUey  per  Bramwell,  6.,  that  it  was  not  meant  by 
section  S5  of  the  C.  L.  P.  Act,  1854,  that  replications  on 
equitable  grounds  should  be  allowed  where  the  matters  therein 
stated  disclose  that  the  foundation  of  the  plaintiff's  claim  is 
of  a  purely  equitable  nature^ 


EX. 


PisTRucci  V.  Turner. 


Ao».  19. 


Practice — New  trials— AdditioncU  emdence-^Surpriae. 

At  the  trial  of  an  an  action  to  recover  damages  for  a  personal 
injury  by  reason  of  the  defendant's  negligent  ariving,  evidence 
was  offered  on  behalf  of  the  defendant  that  the  plaintiff  and  his 
wife  (who  at  the  time  of  the  accident  were  in  another  eatriage 
which  was  being  driven  by  the  plaintiff,)  had  used  expressions 
to  the  efiect  that  it  happened  through  the  fault  of  the  plaintiff 
himself.  The  plaintin  and  his  wife  denied  having  used  these 
expressions,  and  the  jur3r  found  for  the  plaintiff.  The  Court 
refused  a  new  trial  to  give  the  defendant  an  opportunity  of 
showing  that  the  expressions  had  in  fact  been  used,  and  that 
the  plaintiff  was  in  fault  as  the  point  had  been  before  the  jury^ 
and  there  was  no  case  of  fraud  or  perjury. 


Q.B. 


Grace  t.  Wilmer. 


Nov.  17. 


Practice — Change  of  Venue — Attomey*$  privilege  to  mte  in 

Middieses. 

An  attorney  of  one  of  the  supberior  courts  has  the  right  to  sue 
in  Middlesex^  if  he  sue  in  his  own  person  as  an  attorney. 


O.O.R. 


RcoiNA  v.  Lister. 


Nw.  ISt 


Embezzlement — Evidence — Accounting — Entry  in  Ledger^^ 
7  4"  8  Creo.  IV,  cap,  29,  sec.  47. 

A  conviction  for  embezzlement  was  supported,  though  it 
appeared  that  the  prisoner  had  entered  the  sum  appropriated 
iu  his  master's  ledger^ 
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Aegina  v.  Grzgn. 


Nov,  15. 


Larceny — Oumership  of  goods — Bailee — Stall ,  stealing 
from,'- Autre jm9  acquit — Amendment  14  ^  15  Ftc.,  cap, 
100,  sections  1,  2  f  3. 

A  boy^  14  years  of  age  living  with  and  assisting  his  father  in 
his  business  without  wages,  at  one  o'clock  in  the  day  succeeded 
his  father  in  the  charge  of  his  father's  stall,  from  whence  some 
of  his  father's  goods  were  stolen  by  the  prisoner.  Held,  that 
in  a  count  for  larceny  the  ownership  of  the  goods  could  not  be 
laid  in  the  boy. 

The  prisoner  having  been  indicted  on'  a  count  stating  the 
owneiship  to  be  in  the  boy,  was  acquitted,  and  a  second  indict- 
ment was  then  preferred,  laying  the  ownership  in  the  father, 
upon  which  he  was  convicted. 

Held,  that  a  plea  of  autrefois  acquit  could  not  be  sustained. 


and  that  the  conviction  was  right. 


Q.B. 


Martin  v.  Andrews. 


Nov,  22. 


Money  had  and  received —  Witness^  conduct  tnoney^Setth' 
ment  of  cause  before  attendance  ofvniness  required. 

Where,  in  consequence  of  the  settlement  of  a  cause,  the 
attendance  of  a  person  subpoenaed  as  a  witness  is  not  required 
and  he  has  notice,  money  paid  to  him  as  conduct  money  may 
be  recovered  as  money  received  to  the  use  of  the  party  paying. 


C«C«  ■»• 


Regina  v.  Harriet  Wilson. 


Nov.  22. 


Causing  abortion — Administering  and  causing  to  be  taken — 
Presence  of  prisoner  at  time  of  taking — Intent  in  taking — 
7  IVm,  IVy  and  1  Vic,  cap,  85,  sec,  6. 

Upon  an  indictment  under  7  Wm.  IV,  and  1  Vic,  cap.  85, 
sec.  6,  for  causing  abortion,  it  was  proved  that  the  woman 
requested  the  prisoner  to  get  her  something  to  procure  miscar- 
riage, and  that  a  drug  was  both  given  by  the  prisoner  and 
taken  by  the  woman  with  that  intent,  but  the  taking  was  not  in 
tlm  presence  ot  the  prisoner,  and  that  it  produced  miscarriage. 

Held,  that  a  convictiou  upon  the  facts  above  was  right,  and 
that  there  was  an  <'  administering  and  causing  to  be  taken " 
within  the  Statute,  though  the  prisoner  was  not  present  at  the 
time. 


Q.B. 


Brown  v.  Pellegrini. 


Nw.  21. 


Chartsr  party — Reference  to  arbitration  tinder  Common 
Law  Procedure  Act,  1854,  sec.  11. 

By  the  17  &  18  Vic,  cap.  125,  sec.  11,  which  enables  the 
court  as  a  judge  to  stay  proceedings,  when  the  parties  to  a 
contract  agree  that  any  existing  or  future  diflerences  between 
them  shall  be  referred  to  arbitration,  is  meant  all  existing  or 
future  diflerences  arising  out  of  the  contract  itself :  and  it  is  not 
confined  to  the  very  subject  matter  of  the  action  itself,  in  which 
the  court  or  a  judge  is  applied  to  stay  the  proceedings. 

EX.     Hamlin  v.  The  Great  Northern  R.W.  Co.    Nov.  19. 

Damages — Measure  of,  in  actions  of  contract — Damages  in 
actions  of  tort — Injury  to  feelings—Functions  of  jury. 

The  damages  in  actions  for  breach  of  contract  are  ordinarily 
confined  to  losses  which  are  capable  of  bein^  appreciated  in 
money :  and  with  the  exception  of  the  case  of  a  breach  of  pro- 
mise of  marriage,  damages  that  are  not  capable  of  being  esti- 
mated, such  as  injury  to  feelings  or  vexation,  are  not  allowed : 
cdiier  in  actions  of  tort. 

Where  the  action  was  for  breach  of  contract  in  not  carrying 
the  plaintiff  to  the  end  of  the  joumev  to  which  the  defendants 
had  contraoted  to  convey  him,  and  the  Judge  told  the  jury  that 
thev  ought  only  to  give  the  sum  which  it  cost  the  plaintiff  to 
inake  the  residue  of  the  journey,  in  addition  to  nominal  dam- 
ages.   Held,  that  the  direction  was  right. 


EX. 


Clarke  v.  Laurie.  (P.O.) 


Nov.  18, 19. 


Trustee — Authority  to  bankers  to  receive  money—Advances — 

Equitable  plea. 

A  married  woman  and  her  husband  requested  her  trustee  to 
grant  a  power  of  attorney  to  the  defendant  to  receive  her  divi- 
dends ;  he  did  so,  and  they  afterwards  opened  an  account  with 
the  defendant's  agents  at  Brussels  and  arranged  that  in  con- 
sideration of  receiving  certain  advances  they  would  instract 
the  defendant  to  remit  ihe  dividends  from  time  to  time.  A 
debt  having  accrued  to  the  bankers  at  Brussels,  the  authority 
to  pay  them  the  dividend  was  withdrawn,  but  the  defendant 
received  it  as  usual  and  remitted  it  to  the  bank  at  Brussels. 

Held,  that  the  plaintiff,  the  trustee,  might  maintain  an  action 
against  the  defendant  for  such  dividend,  and  that  the  authority 
was  not  irrevocable,  although  the  advances  had  been  made  on 
the  faith  of  it. 

No  equitable  plea  will  be  permitted  except  in  a  case  where 
the  plea  and  the  decision  and  judgment  of  the  Comt  upon  it 
will  work  out  and  complete  all  the  equity  that  belongs  to  the 
matter  to  which  the  plea  refers. 


EX.  ^   Aranguron  V.  ScHOFiELD.  Aov.  20. 

Lost  bill  of  exchange — Indemnity — Pleading. 

Where  an  action  is  brought  on  a  lost  bill  of  exchange,  defen- 
dant must  plead  and  obtain  the  decision  of  a  jury ;  the  Court 
will  not  stay  proceedings  on  payment  of  the  amount,  and  cidl 
upon  the  plaintiff  to  give  an  indemnity  against  any  other  claim 
in  respect  of  the  lost  bill. 


Q.B. 


HswETT  V.  Webb. 


Nov.  21. 


Practice — Discovery  of  documents — C.  L.  P.  Act,  1854 — 

Affidavit. 

The  Court  will  not  compel  a  party  to  answer  as  to  his  pos- 
session of  documents  unaer  section  50  of  C.  L.  P.  Act,  1854, 
upon  a  mere  affidavit  of  belief  that  he  has  some  documents 
relating  to  the  matter  in  dispute. 


Q.B. 


Hewitt  v.  Webb. 


Nov.  21. 


Practice-Common  Law  Procedure  Act,  1866,  sec.  50 — 

Discovery  of  documents. 

This  Court  will  not  grant  a  rule  calling  upon  a  party  to  an 
action  to  discover  what  documents  he  may  have  in  his  posses- 
sion relating  to  the  cause,  but  the  paity  claiming  the  discovery 
must  name  what  documents  he  desires  to  inspect. 


C.C.R.        Ri;gina  v.  Spencer  and  Davidson.        Nov.  22. 

Arson— ^tack  of  grain— FUlx —  1  William  IV,  and  1  Vic, 

c-ap.  89,  sec.  10. 

Upon  indictment  under  7  Wm.  IV,  and  1  Vic,  cap.  89,  sec. 
10,  lor  setting  fire  to  a  stack  of  grain,  it  was  proved  that  the 
prisoners  set  fire  to  a  stack  of  flax  with  the  seed  in  it,  and  the 
jury  found  that  flax  seed  is  a  grain : 

Held,  that  a  conviction  upon  the  above  facts  and  finding  of 
the  jury  was  right. 


Q.B. 


Russell  v.  Pelijsgrini. 


Nov.  21. 


Practice — Enforcing  obedience  to  an  arbitration  clause  in 
a  charter  party— iSec.  UofC.L.P.  Act,  1854. 

A  charter  party  contained  a  clause  that  if  any  difference  of 
opinion  should  arise  between  the  parties  either  m  principle  or 
detail,  the  same  should  be  referred  to  arbitration.  An  action 
having  been  brought  upon  that  charter  party  by  the  ship  owner 
for  the  agreed  freight,  and  a  cross  action  by  the  charterer  for 
damages  alleged  to  have  been  occasioned  by  the  unseaworthi- 
ness of  the  vessel,  the  Court  made  absolute  a  rule  under  sec. 
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II  of  C.  L.  J\  Act,  1>j54,  to  .-t-'V  ;rl  p:  .(\-.  'in--^  in  ihe  action 
by  the  sliip  owner,  tiie  I'liart.-r-T  L-i  i:.::  uilln-  to  rr'«r. 

To  brin^  a  caso  within  tbit  <•  i  ii  »ii  il  i^  »  holjjU  il  then-  l-*' 
a  matter  in  dispute  bftw.-  *»  Li."  jMit.-*^  s\  '\ich  ll..*y  imve  ajrn*.'.! 
to  refer,  and  an  action  ul  •  in  r.>p  c;  "i  ;i  uinllrr  ajrreed  to  \k' 
referred,  although  the  action  may  have  Uc 'i.  bn^.iuht  in  respect 
of  some  claim  arising  out  of  trie  same  iv.:.trivl,  wijich,  as  a 
matter  legal  right,  is  not  substantially  disputed. 


Q.B. 


Gibson  v.  Vorl£y. 


Xov.  lb,  "25* 


ducti'ni  01  the  -toam  onijine,  the  policy  was  not  avoided,  and 
The  plaintid  was  entitied  to  recover  againj«t  the  ofiice. 

QuoEre,  as  to  tie  eflect  of  a  statement  in  the  description  of  a 
polity  requiring  no  express  conditions. 


Priciicc — Alterathm  ofdeftndant^s  mime  in  writ  of  sum- 

vions — HtsecUing  writ, 

A  writ  Issued  by  mistake  against  a  defendant  in  a  wrong 
name,  may  be  altered  by  correcting  the  name  and  getting  the 
writ  reseated  without  altering  the  teste. 


EX. 


Stokes  v.  Cox  and  others. 


Aor.  29. 


Insurance^  firt — Policy,  effect  of  description  in — AUeration 
of  circumstances  not  increasing  the  risk — Express  condi- 
tions— Construction, 

In  a  policy  effected  by  the  plaintiff  with  the  "  Bltimingham 
Fire  Onice,"  the  subject  matter  of  the  Insurance  was  described 
«  On  a  range  of  buildinsrs  of  three  stories,  all  communicating, 
situate,  &c.,  comprising  offices,  warehouses,  curriers^  shops, 
and  dressinj^  rooms,  having  a  stock  of  oil  (not  exceeding  four 
owt.)  deposited  therein,  part  of  lower  story  of  said  building 
being  used  as  a  stable,  coach-house  and  boiler-liouse — no 
steam  engine  employed  on  the  premises — the  steam  from  said 
boiler  being  used  for  heating  water  and  warming  the  shops : 
brick  and  tiled  or  .'lited. 

N.B. — The  process  of  melting  tallow  by  steam  in  said  boiler 
house,  and  also  the  use  of  two  pipe  stovee  in  said  building  are 
hereby  allowed  ;  but  it  is  warranted  that  no  oil  be  boiled,  nor 
any  process  of  japanning  leather  be  carried  on  therein,  nor  any 
building  adjoining  thereto."  The  policy  described  with  par- 
ticularity four  species  of  insurance,  "common,"  "hazardous," 
"  doubly  hazardous,"  and  "  special  risks" ;  and  in  de'scribing 
the  last,  stated,  "  when  insurances  deemed  special  risks  are 
proposed,  the  most  particular  specification  of  the  property  and 
all  circumstances  attending  the  same,  with  a  ground  |^.l!\n  cf 
the  premises,  will  be  required:  but  all  which  spec ifel  risks 
must  be  particularized  on  the  policy  to  render  the  sarr^e  valid 
or  in  force."  The  seventh  condition  indorsed  ott  the  policy, 
after  providing  that  persons  in  cases  of  removal  to  (<thpr  pre- 
mises, or  death,  &c.,  might  preserve  their  policies,  "  if  the 
nature  and  risk  insured  be  not  altered,"  but  in  evt»ry  case  the 
policy  would  not  bo  held  in  force  until  m^tice  of  the  removal, 
&c.,  and  indorsement  on  the  policy,  stated :  **  If  alter  the  assu- 
rance shall  have  been  effected,  the  risk  rI*Hu  be  lt1cfCA«ed  b) 
any  alteration  of  the  material  dompasini*  the  btffldinis,  (♦f  by 
the  erection  of  any  stone  coakel-kilil  fMri*ace*  or  the  like,  the 
introduction  of  any  hazardous  proCeps,  the  deposit  of  arty  haz- 
ardous goods,  the  making  of  any  htvi^ftrdcTus  cdmmunicaticii,  rr 
by  any  other  alteration  of  ciroum.s(ane<3jt,  and  the  iiariiculars  of 
the  same  shall  not  be  endorsed  dii  tli^  {H)lic^  by  me  secretary, 
or  some  other  agent  of  the  compatiy^  *irtd  a  t^ropoHidrtale  prd- 
mium  paid  (if  required),  such  insuraflCc  shall  be  of  no  force." 
The  subject  matter  of  ihe  insurance  in  t}ue$)Uoh  ^as  correcth' 
described  at  the  time  of  effecting  the  policy,  the  plaintiff, 
without  notice  to  the  office,  erected  in  the  stable  the  raadhinety 
of  a  steam  engine,  which  was  supplied  by  sieaiin  from  the 
boiler  mentioned  in  the  policy,  but  the  actual  risk  was  not 
increased  by  it.  The  premises  wers  afterwards  destroyed  by 
accidental  tire. 

He!d,  (reversing  the  decision  of  the  Exchequer)  that  the 
assured  was  only  required  by  the  seventh  condition  to  give 
notice  to  the  ofiice  of  an  alteration  by  which  the  risk  would  be 
Increased  ;  and  that  as  the  risk  was  not  increased  bv  the  in*r<5- 


£  X .  Lord  Lucan  v.  Smith  et  al. 

Libel — Pleading  several  matters. 

To  an  action  for  libel  the  Court  will  permit  a  defendant  to 
pic  ait  with  the  creneral  issue,  a  plea  stating  that  tlie  alleged 
lihel  (\nnplained  of  is  a  fair  comment  in  a  public  journal  on 
the  public  acts  of  a  public  man. 


CHANCERY. 


V.C.K. 


Banmfjiman  v.  Clark. 


Sot,  19. 


Specific  performanrt — interest  and  costs. 

A  contract  to  sell  an  estate  to  B.,  the  terms  being  that  the 
contract  shall  be  eomplete<i  on  a  day  named }  and  if  from  any 
cause  whatsoever  the  purchase  shall  not  bo  completed,  tho 
purchaser  shall  pay  interest  at  £5  per  cent  from  that  time  until 
the  completion  of  the  purchase.  The  title  is  accepted,  the 
conveyance  engrossed,  and  two  days  before  the  day  named  A* 
dies,  naving  devised  her  real  estate  to  an  infant.  A  bill  for 
specific  peiiormancc  is  filed  by  B.,  who  pays  the  purchase 
money  into  Court  generally,  and  his  right  to  specific  perfonn* 
ance  l)eing  admitteit,  and  no  question  raised  as  to  title,  the 
questions  were  whether  B.  was  liable  to  pay  interest ;  and  if 
so,  whether  affer  payment  into  Court,  held,  that  he  was.  Nd 
costs  given  to  either  party. 


NOTICES  OF  NEW  LAW  BOOKS. 


The  tJi>l*En  Canada  Law  Directory  for  1857 — By  J.  Ro'rdans. 
Henry  BoWselly  tWonto. 

Thoughmany  of  our  professional  reailers  would  require  to  be 
enlightened  as  to  the  nature  and  scope  of  a  **  Law  Stationer's" 
business,  we  cannot  just  now  spare  time  to^o  it :  they  must 
be  content  to  know  that  Wd  actually  have  a  genuine  Law  Sta- 
tioner in  Upper  Canstda^  &nd  that  that  functionary  is  ambitious 
to  serve  the  profession  and  him8«?lf  by  the  same  act.  Mr. 
Ji  Rordans  has  compiled  and  published  a  Law  Directory  for 
Upper  Canadat  It  embraces  all  the  information  usually  found 
in  such  publications.     For  example  the  fbllowing : 

Upper  Cnttada  Judiciary,  &c. — Crown  Law  Department — 
De»puty Clerks  of  the  Crown — Sheriff's  Office — Surrogate  Courts 
^^Cciinlv  Courts — Recorders'  Courts — Division  Courts — Alpha- 
belical  List  of  practising  Barristers  and  Altornej's  throughout 
Upper  Canada,  with  their  plaocs  of  resfdence — List  of  Toronto 
Barristers  And  Attorneys,  with  Ihcir  places  of  business  uid 
fesidert'J^ — List  f>{  Barfistets  »*.h(l  Attorneys  throu^out  Upper 
Canftddj^frftH;^tl  urtder  diffbt^nt  different  Cities,  Towns,  &c., 
with  their  Agents  inToroftto— List  of  Commissioners  for  taking 
Affidavits  in  Upper  Canada — List  of  Commissioners  for  taking 
Affidavits  in  Upper  Canada  to  he  acted  upon  in  Lower  Canada — 
Po.  do.  in  Lo\*'er  Canada  to  be  acted  upbn  in  Upper  Canada — 
List  of  Notaries  in  Upper  (>nfeuJ!i-=*-^jci>^er  Canada  Judiciar}-, 
&c.— Eiiglish  JudiciHiV—Jtish  Jtidteitiryi' 

Front  thd  hfiet  glaiice  iXre  have  been  able'  to  give  over  the 
Directory,  we  have  no  hesitation  in  saying  that  it  is  a  very 
laborious  and  creditable  production,  and  commend  it  to  the 
profession.  Mr.  Rordans  really  deserves  to  be  encouraged  to 
make  the  work  an  annual  publication. 
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OFFICERS  AND   SUITORS. 


Clsrks — Answers  to  queries. 

To  the  Editor  of  the  U.  C.  Law  Journal, 

Mr.  Editor, — Several  of  our  Division  Court  Clerks  are  a 
good  deal  perplexed  as  to  the  charges  they  ought  to  make  for 
some  of  the  services  they  are  callecl  upon  to  perform.  One  or 
two  now  occur  to  me,  on  which  the  <*  tariff^'  is  as  silent  as  the 
dead. 

The  one — The  Revival  of  a  Judgment. 

7%e  other — The  common  case  of  making  one  Judgment  jiay 
another  Judgment ! 

There  are  of  course  extra  services  hcre^  and  assuming  that 
the  Clerks  are  entitled  to  be  paid  for  these  services — the  tariff 
does  not  make  any  provision  for  it — and  there  is  hardly  safety 
in  that  worthy  class  applying  to  their  case  the  advice  (given  in 
Scott's  Marmion)  of,  Cnarge !   Chester !   Charge ! ! 

I  fling  these  queries  into  your  sanctum  <<  per  request"  of  a 
suffering  Clerk,  and  I  am  quite  sure  that  that  class  generally 
will  *^  present  arnis,^^  to  mark  their  approval  of  your  *<  coming 
to  the  charge  P* 

1  am  yours,  &c.,  R.  N. 

The  good  old  days  are  gone,  the  age  of  chivalry 
has  passed.  We  cannot  wake  the  silence  of  the 
woods  with  "England  and  St.  George,"  or  ring 
out,  "  Charge  for  the  golden  Lilies." 

So  much  for  our  poetic  correspondent.  Now  for 
a  drop  of  comfort  for  R.  N.'s  friend,  the  disconsolate 
Clerk.  Seriously,  we  think  there  is  authority  in 
the  tariff  for  remuneration  in  respect  to  the  services 
mentioned. 

Revivor  of  suits  under  the  78rd  section  of  the 
D.C.  Act,  are  in  the  nature  of  actions — the  plaintiff 
"  recovers"  in  the  suit — a  summons  is  issued — a 
judgment  is  rendered — and  the  fees  are  claimable 
as  for  entering  an  account,  and  issuing  a  sum- 
mons, &c.* 

When  leave  to  issue  execution  is  necessary,  and 
is  obtained  under  the  67tb  Rule,  there  must  be  an 
order  by  the  Judge,  which  must  appear  in  the  pro- 
cedure Book,  and  we  think  it  comes  within  the  8th 
item  of  the  amended  tariff,  for  a  fee  on  order  will 
also  be  payable  to  the  fee  fund. 

With  regard  to  the  proceedings  on  cross  judg- 
ments (51st  section  D.  C.  Act)  there  may  be  some 
question,  but  the  belter  opinion  seems  to  be  that 
an  application  to  the  Judge  is  necessary  to  give 
effect  to  the  entry  of  satisfaction  of  judgment ;  in 
such  case  the  charges  last  mentioned  would  be 
payable.  If  the  Judge  makes  order  at  the  hearing 
of  a  second  case  that  one  judgment  should  be  set 
off  against  the  other,  it  involves  an  order  in  two 
causes,  and  would  appear  to  warrant  an  extra 
charge  for  the  entering  a  second  order. 

7b  the  Editors  of  the  U,  C.  Lftw  JoumaL 
GxvTLEMEK, — FeoHng  the  Importance  of  uniformity  of  prac- 
tice among  D.  C.  Clerk^  I  beg  to  aak  the  foUowing  questions 
on  mileage: — 

4 


Double  milehge — The  two  defendants  in  a  suit  live  at  the 
same  place,  say  10  miles  from  Clerk's  office*  and  Bailifl  serves 
each  with  a  copy  of  summons  on  same  day :  Query,  Is  Bailiff 
entitled  to  single  mileage  of  10  miles  or  to  double  mileage  of 
20  miles  ? 

Circuitous  mileage. — A  defendant  lives  10  miles  west  from 
Clerk's  office,  but  Bailiflf,  in  performance  of  his  various  duties^ 
requires  first  to  go  10  miles  south,  then  10  miles  west,  making 
various  services  on  the  route ;  from  thence  he  travels  10  miles 
north  to  serve  defendant  in  question :  Quer}',  Is  Bailiff  entitled 
to  the  direct  mileage  of  10  mites,  or  to  the  circuitous  mileage- 
of  30  miles  ? 

I  have  always  found  difficulty  whenever  the  above  cases 
occur — Bailifis  contending  that  the  larger  sum  is  the  legal  one, 
defendants,  the  lesser. 

Yours,  &c.y       A  Subscriber. 
DzvoN,  December,  1856. 

Double  mileage. — ^The  Bailiff  is  only  entitled  to 
single  mileage  :  to  serve  the  defendants  in  the  par- 
ticular suit  he  has  only  travelled  ten  rniles ;  there 
is  but  one  affidavit,  and  in  it  he  cannot  swear  that 
"  he  has  necessarily  travelled  iicenty  miles  to  make 
such  service."  In  taxation  the  Clerk  should  dis- 
allow all  over  ten  miles,  having  knowledge  of  facts 
as  above  set  forth. 

Circuitous  mileage, — In  computing  mileage,  each* 
case  is  to  be  considered  as  if  it  stood  alone ;  and 
the  amount  to  be  regulated  according  to  the  dis- 
tance by  the  most  direct  travellable  route  from  Hie 
Clerk's  office  to  the  place  where  the  defendarit  i^ 
served.  If  in  the  performance  of  other  duties  the 
Bailiff  reaches  the  defendant's  residence  by  a  Cir- 
cuitous route,  and  then  affects  service  in  the  way 
above  suggested,  it  can -give  him  no  claim  to  extra 
mileage :  a  charge  based  on  such  a  calculation 
would  be  illegal  and  oppressive.  A  Bailiff  con- 
victed of  charging  in  that  way  would  be  liable  to 
the  severest  penalties  of  the  Act. 

As  a  general  rule,  if  a  Clerk  knows  how  far  the 
defendant's  residence  is  from  his  office,  and  finds 
larger  mileage  charged;  in  taxing  the  costs  he 
should  enquire  into  the  circumstances,  for  it  is 
obviously  the  Clerk's  duty  to  protect  the  public 
from  illegal  and  oppressive  charges. 


SUITORS. 

Goods  bargained  and  soldj  (continued.) 

Earnest  or  part  payment, — A  part  payment,  how- 
ever small,  takes  the  case  out  of  the  invalidating 
operation  of  the  Statute,  but  the  money  must  be 
actually  paid  over:  and  it  has  been  held  that  draw- 
ing the  edge  of  a  shilling  across  the  hand  of  the 
vendor,  but  not  left  with  him,  but  returned  to  the 
buyer's  own  pocket,  (a  customary  form  of  conclud- 
ing a  bargain  in  England,)  is  not  equivalent  to 
earnest  or  part  payment  within  the  meaning  of  the 
Statute. 

Where  A.  was  indebted  to  B.  in  £4,  and  it  was 
verbally  agreed  between  them  that  A.  should  sell 
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to  B.,  by  sample,  certain  goods  above  the  value  of 
£10,  and  that  the  £4  should  go  in  part  payment; 
and  the  goods  were  delivered  but  refused  accept- 
ance, it  was  held  that  the  contract  was  void  under 
the  statute ;  but  it  seems  that  if  there  had  been  an 
express  agreement  that  A.  should  pay  to  B.  the  £4 
and  take  it  back  as  earnest  or  part  payment,  the 
statute  would  have  been  satisned  without  proof 
that  the  money  actually  passed. 

Note  or  memorandum  in  writing  of  the  bargain, — 
By  the  word  "  bargain  "  is  meant  the  terms  upon 
which  the  parties  contract — and  the  note  or  memo- 
randum must  express  all  the  terms  of  the  contract. 
Where  a  specific  price  is.  agreed  on  and  there  is 
nothing  said  in  the  written  contract  as  to  price,  it 
is  imperfect  and  cannot  be  given  in  evidence ;  but 
where  the  price  is  omitted,  and  it  does  not  appear 
that  any  specific  price  was  agreed  upon,  a  reason- 
able price  may  be  presumed ;  but  the  terms  of  the 
written  contract  cannot  be  varied  by  word  of 
mouth  evidence — ^but  where  the  price  is  ambiguous, 
as  for  instance  when  hops  were  sold  at  ^MOOs." 
this  may  be  explained  to  mean  £5  per  cwt.  The 
written  demand  must  be  made  before  the  demand 
is  entered  for  suit. 

The  making  and  signing  by  the  parties  — A  sig- 
nature by  initials  is  not  enough.  A  printed  name 
is  sufficient  if  recognized  by  or  brought  home  to 
the  party  as  having  been  printed  by  his  authority, 
and  it  is  immaterial  in  what  part  of  the  agreement 
his  name  is  signed.  But  wli.ether  the  writing  of 
his  name  by  the  defendant  i«*Ttto  body  of  the  instru- 
ment for  a  particular  |mrpose  be*' a  sufficient  sign- 
ing, appears  to  be  doubtfuk  Tl)e  Statute  requires 
the  agreement  to  be  signed  by  the  party  to  be 
charged  therewith^  or  some  other  person  thereunto 
by  him  lawfully  authorised.  It  is  good  as  against 
him,  though  only  signed  by  the  party  to  be  charged 
and  not  by  the  other  party.  A  correspondence  of 
several  letters,  if  conaected  together,  will  form  a 
sufficient  memorandum. 


ON  THE  DUTIES  OF  MAGISTRATES. 


•KETCHES  BY  ▲  J.  F. 

(Continued  from  page  222,  Vol,  11, ) 


Evidence, — With  regard  to  evidence  generally, 
but  little  can  be  said,  without  exceeding  the  limits 
assigned  to  these  sketches.  As  a  general  guide, 
it  may  be  observed  that  the  following  principles 
should  be  adhered  to : — 

1.  No  evidence  ought  to  be  admitted  but  what  is 
relevant  to  the  question  at  issue. 

2.  Tke  best  tvidence^  which  the  nature  of  the  case 
admits  of^  ought  to  be  adduced  if  it  can  be  hady  and 


if  not ^  then  the  next  best  or  secondary  evidence,  proof 
being  first  given  of  the  impossibility  of  procuring 
the  former, 

(The  impossibility  of  procuring  the  best  evidence 
may  be  by  its  destruction  or  loss,  or  its  being  in 
the  possession  of  the  opposite  party,  who,  on  notice 
to  produce  it,  has  failed  to  do  so.) 

3.  The  burden  of  proving  the  charge  lies  upon 
the  prosecutor, 

4.  77ie  party  cliarged  with  an  offence  is  presumed 
to  be  innocent  until  the  contrary  is  proved. 

In  addition  it  may  be  stated,  that  upon  the  ques- 
tion of  evidence  generally,  the  Justices  ought  to 
require  the  same  legularity  and  strictness  of  proof, 
or  nearly  so,  as  upon  a  trial  on  Indictment  in  the 
Superior  Courts. 

In  the  absence  of  counsel  for  the  parties,  the 
examination  of  witnesses  should  be  conducted  by 
the  presiding  Magistrates,  the  parties  of  course 
being  allowed  to  put  all  proper  questions  to  a  wit- 
ness. With  respect  to  the  mode  of  examination, 
the  following  remarks  from  Stone's  work  on  the 
Petty  Sessions,  are  very  appropriate : — 

It  is  very  common  for  gentlemen  who  have  not 
attended  to  the  principles  and  rules  of  evidence,  to 
fall  into  the  error  of  supposing  that  the  strictness 
observed  in  the  Superior  Courts,  with  regard  to 
leading  questions,  &c.,  savours  more  of  legal  tech- 
nicality than  of  equity  or  justice,  and  has  a  ten- 
dency to  smother  the  truth,  rather  than  promote  its 
fair  development ;  but  practical  experience  readily 
detects  the  aptitude  and  ease  with  which  an  igno- 
rant or  dishonest  witness  may  establish  a  deries  of 
facts,  by  merely  answering  ye^  or  no  to  leading 
questions,  when  in  reality  he  has  no  actual  know- 
ledge whatever  of  such  facts,  but  has  perRaps  heard 
or  supposed  them.-  In  short,  the  unanimous  voice 
of  the  most  learned  jurists  and  philosophers  (not 
to  mention  the  deliberate  opinion  of  the  learned 
Judges  of  modem,  as  well  as  of  former  ages)  has 
decided  that  truth  and  impartial  justice  alike  forbid 
leading  questions  to  be  put  to  a  witness,  so  as  to 
suggest  favorable  answers,  oh  his  cxamiaation-in- 
chief,  1.6.,  his  original  examination,  on  behalf  of 
the  party  who  seeks  the  benefit  of  his  testimony. 

But  if  Magistrates  are  careful  to  prevent  leading 
questions,  and  to  repudiate  hearsay  answers,  they 
may  be  fairly  allowed  to  relax  somewhat  from  the 
strictness  exercised  in  the  Superior  Courts,  with 
regard  to  other  rules  of  evidence  which  are  not  of 
such  general  force,  and  which  have  of  late  years 
been  qualified  to  some  extent  by  the  learned  Judges 
themselves.  At  all  events,  in  the  administration 
of  justice  in  their  minor  Courts,  Magistrates  ought 
not  to  deprive  suitors  of  the  benefit  of  the  fullest 
investigation,  by  too  nice  an  observance  of  tech- 
nicailties. 
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Magistrates,  in  this  country  particularly,  should 
examine  the  particular  Statute  under  which  they 
are  acting,  for  the  rule  as  to  the  admission  of  inter- 
ested witnesses  is  not  uniform.  The  witness  who 
has  a  pecuniary  interest  in  the  result  of  a  proceed- 
ing is  not  competent  unless  rendered  so  by  special 
enactment 

In  every  case  there  should  be  sufficient  of  un- 
doubted evidence  to  prove  the  offence  clearly,  so  as 
to  satisfy  the  true  intent  and  meaning  of  the  Sta- 
tute ;  and  where  compensation  is  awarded,  the 
extent  of  the  damage  should  be  proved. 

A  free  and  voluntary  confession  made  by  a 
defendant  in  the  course  of  conversation  with  pri- 
vate individuals,  oi  while  in  the  presence  of  the 
Bench  of  Magistrates,  is  good  evidence  against 
him  ;  but  proof  of  any  confession  obtained  by  threats 
or  promises  would  not  be  sufficient.  The  evidence 
of  an  accomplice  is  admissible,  but  if  uncorrobo- 
rated, not  very  reliable  testimony. 


MANUAL,   ON   THE   OFFICE   AND   DUTIES   OF 
BAILIFFS   IN    THE  DIVISION  COURTS. 


{For  the  Law  Journal, — By  V.) 

COMTINUXD  FROSf  PAGE  3. 


What  Goods  and  Property  may  be  Seized. 

A  writ  of  Fi.  Fa.  delivered  to  a  Sheriflf  binds 
the  goods  and  chattels  against  which  it  is  sued 
forth,  from  the  time  that  such  writ  has  been  deliv- 
ered to  the  Sheriff  to  be  executed.  This  rule  has 
always  been  considered  to  apply  to  executions  from 
the  Division  Courts,  which  are  in  the  nature  of 
JPt .  Fa^  and  that  the  defendant's  goods  and  chattels 
are  bound  by  such  a  writ  from  the  time  it  has  been 
delivered  to  the  Bailiff  to  be  executed,  and  so  the 
Rule  applicable  to  a  Sherif}  would  equally  apply 
to  a  Bailiff. 

The  meaning  then  of  goods  being  bound  by  the 
delivery,  &c.,  is  that  after  the  writ  is  so  delivered, 
if  the  defendant  make  an  assignment  of  the  goods 
even  for  a  valuable  consideration,  unless  in  market 
overt,  the  Sheriff  may  take  them  in  execution.  If 
the  party  at  whose  suit  the  writ  issued  after  the 
delivery  of  it  to  the  Sheriff,  gave  him  notice  not  to 
execute  it,  until  further  order,  this  is  tantamount 
to  a  withdrawal  of  the  writ,  which  cannot  be  con- 
sidered in  the  hands  of  the  Sheriff  to  be  executed 
until  an  order  to  proceed. 

A  Division  Court  Bailiff  would  seem  to  be  justi- 
fied in  seizing  any  goods  sold  by  tka  defendant 


in  the  ordinary  way  after  the  execution  has  been 
delivered  to  the  Bailiff,  as,  notwithstanding  the 
sale,  no  property  would  pass  to  the  purchaser,  the 
property  being  bound  by  such  delivery  as  against 
the  defendant  himself,  and  all  claims  by  assign- 
ment or  representation  through  or  under  him,  and 
also  after  an  unqualified  order  from  the  plaintiff  to 
the  Bailiff,  not  to  execute  if  another  execution 
should  come  into  the  Bailiff^s  hands  to  be  exe* 
cuted,  he  should  seize  under  the  latter  execution, 
although  there  might  not  be  sufficient  goods  to 
satisfy  both.[l] 

In  the  above  case,  and  indeed  in  every  case 
where  the  Bailiff  is  called  upon  to  act  under  cir- 
cumstances where  his  powers  admit  of  question,  it 
will  be  safer  for  him  to  take  the  first  step,  casting 
on  an  adverse  claimant  and  the  judgment  creditor 
the  responsibility  of  having  the  question  decided. 
This  the  officer  can  do  by  suing  out  the  Interpleader 
Summons,  of  which  hereafter. 

With  respect  to  the  sort  of  goods  tluU  may  be 
seizedy  it  may  be  laid  down  as  a  general  rule  that 
the  Bailiff  can  seize  and  sell  all  the  personal  pro- 
perty belonging  to  the  defendant  which  he  can  find 
and  which  can  be  sold,  with  the  exception  of  wear- 
ing apparel  and  bedding,  &c.,  to  the  value  of  five 
pounds,  and  perhaps  also  of  goods  in  the  corporal 
possession  of  the  defendant.  ^^  Goods  and  chattels^' 
are  the  words  used  in  writs  from  the  Superior 
Courts,  and  each  of  these  words,  in  its  largest 
sense,  signifies  all  a  man's  property  that  is  not  real 
estate;  but  they  would  not  include  choses  in  action, 
as  promissory  notes,  &c. ;  for  these,  however,  there 
is  a  distinct  provision,  as  we  shall  see. 

Under  the  term,  goods  and  chattels,  it  has  always 
been  considered  that  the  Bailiff  can,  as  in  the  case 
of  a  jPf •  Fa,  in  the  Sheriff's  hands,  sell  a  lease  or 
term  for  years  belonging  to  the  defendant,  and 
execute  an  assignment  of  it  under  his  seal  to  the 
purchaser,  and  the  same  of  a  term  for  years  ac- 
quired by  marriage,  the  execution  having  the  same 
effect  as  a  disposal  by  the  husband.  Fixtures j 
however,  cannot  be  sold  :  by  Fixtures  are  meant 
those  things  which  are  fixed  to  the  Freehold,  and 
which  go  to  the  heir,  and  not  to  the  executor — 
such  as  furnaces,  ovens,  doors,  windows,  &c., 
but  utensils  fixed  for  the  purpose  of  trade,  such 

[1]  Am  An^  Pmc.—. 
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a«  coppers,  kettles,  and  the  like,  may  be  sold.  [2] 
Also,  that  growing  crops,  grain,  and  other  articles 
raised  by  the  industry  of  man,  may  be  taken  in 
execution,  but  that  things  which  are  produced 
without  the  labour  of  man  cannot — neither  can 
clover  or  artificial  grass,  growing  under  grain,  &c. 
Where  the  tenant  continues  in  possession  after  for- 
feiture of  his  lease,  or  is  otherwise  a  trespasser, 
the  crops  cannot  be  seized  under  a  Ft.  Fa.  against 
him.  [3] 


U.   C.    REPORTS. 


e^NERAl^   AND    MUNICIPAL   LAW. 


In  tub  hattck  of  Arbitration  between  The  Municipal 
Council  of  the  County  of  Middlesex  and  The  Mayor^ 
Aldermen  and  Commonalty  of  the  City  of  London. 

{lUported  by  C.  Rohiruotu  Esq.,  BarritteT'at'Lavf.) 
(Triiiily  Terra,  20  Vic.) 

Jirtitratian  an  erertion  of  town  intoeity—H  Vir.,  cap.  7&  we.  15;  1*2  Vie.,  cap.  81. 
*»<■.  200;  It  4"  15  Vir,,  cap.  109,  sec.  22 — R'tmipectivt  effect  given  toatocrd— 
Limtting  its  continuanc* — Con»truetion  of  ll  Vie,,  cap.  81,  ser.  *J00. 

Arbitrators  wrre  appointed  by  ariic-les  of  ajrrremnit,  dotejl  28ih  o(  Dcceml'Cr, 
ISjo,  lo  !»ctlle  cei  lain  dilFerenccs  ret-iled  as  poidiu^  b  iwceii  ihc  city  o(  I>jn- 
duii  and  the  county  of  Middlesex,  respeclini:  ihe  couipeii->;itioii  to  l«  paid  by 
Ihe  City  to  the  County  for  the  u^e  of  tlie  (  omily  c  lurt- douse  and  ijnol.  anij 
coiifffiun?  certain  fin.incial  urtuirs  then  depfuili.iij  hetweeii  the  kikI  muii:ci- 
paliiieii.  On  the  same  duy  Ihey  awarded  that  tlu:  »iu<k  heid  l>y  the  County  in 
certuni  railways  mentioned  should  be  divided  in  ilic  proportion  of  oiic-f.fih  to 
be  tr%n>ferred  to  the  Ctty,  the  rcinainiui?  I'our-fit'ihfi  to  bilon^  still  to  the 
Couuty.  2nd— That  the  City  should  jwy'the  County  X 2.675  on  arc«>unt  of 
the  county  roails  and  ^hould  keep  such  road*  in  repair  within  the  city  limits. 
3rd— Thai  the  City  5houlfl  jiay  ihe  County  XI. 966  in  tu!l  for  tluir  portion  of 
tU«  County  delit.  4ih  — That  In  future  tach  o(  the  muniiipaluie*  should  pay 
llj«  expense  of  all  prisoners  commiiied  to  the  County  cm^l  I  \  tarh  of  ihem 
renpeciively,  and  tJie  portion  of  sueh  expense  incuTed  by  ihe  City  chouki  l»e 
paid  over  by  thein  in  January  of  each  year.  6ih— That  in  future  the  City 
■Ivould  pay  the  County  oiic^ihird  of  ail  incidental  expenses  connected  wnh 
Ihe  County  court-housr  and  paol.  juclmbng  reixiir*  and  in-:nmnre,  together 
with  one-third  of  all  exi)cnse*  c«>nnected  with  ihc  administration  of  jusi.ce 
not  paid  by  govtirnmetit,  -uch  payment  to  l»e  made  in  the  nionih  of  January 
iu  each  ytair.  6ih— Th»t  the  City  should  iwy  the  County  the  «ums  mentiuited 
in  the  Isi,  2nd  and  3rd  clau^e^.  with  intere>i,  in  tM-elve  moniii.^  iVorn  the  1st 
of  Jajmafy.  18j6,  except  that  the  C:ily  Council  should  pay  iheir  »ha»e  of  the 
railway  •tock  at  the  tnne  the  county  debentureiigi\  en  iberclor  bhouM  become 
payalle.  7lh— That  the  award  {>hi»uld  take  cifeci  on  the  l«i  of  January,  18J6, 
and  rcmai;i  iii  force  uuiil  the  lai  of  January,  1660. 

That  the  jfiving  to  the  award  a  retrospective  cTeet  lo  the  IM  of  Jannarv, 
lrio5.  bciii((  the  tuuo  wUcu  London  >ft-a.-s  declared  a  city,  was  not  ol  jectionabl'e, 
but  projwr  : 

Tbjfct  the  arbitrators  had  anthority  to  give  time  for  payment.  %,%  in  the  8th  clause  : 

That  the  limiting  the  coiuinnancf.  of  the  a\%^lrd  to  the  1st  of  January.  18C0.  was 
iticoti<>i>icni  With  the  12  Vic.,  cap,  81,  ficc.  200.  and  rendered  the  award  bodaa 
to  lt>.e  iih  and  5th  claUKcs,  rc»pccling  the  court-liouve  and  gaul : 

•Fhtt  the  -lib  clause  of  the  award  wa«  also  liad.  because  the  act  directs  that  the 
erNitrators  shall  settle  a  surp  to  be  i«id,  and  does  not  authorize  a  ratable 
division  of  tke  expcnst-s  i 

That  the  4th  and  6th  clauses  miifht  be  separated  from  the  rext,  and  i)ie  avrard 
set  ixside  as  to  them  only. 

<liQ.  B.  n.,  334.) 

On  the  28lh  of  December  1855,  Thomas  Moyle,  Thomas  S. 
Shenstoii,  and  William  Barker,  Esquires,  made  an  award,  in 
wiiich  it  was  recited  that  by  articles  of  agreement  made  op 
that  day  between  the  iMuiiicipal  Council  of  the  Coumy  of 
!^llddie^ex  and  the  Mayor,  Aldermen,  and  Comiuonalty  ol  the 
City  of  London,  (iu  Upper  Canad.t)  it  was  reciteil  that  certain 
differences  had  aris^en,  and  were  then  pendiii^j  between  the 
said  miiuie-ipalilies  leijiecliiig  the*  aniouiit  lo  bo  paid  by  the 
City  of  London  to  t:.e  County  of  AiiddJebex  as  eompenBation 

[2]  D.  C.  Act,  SCO?.  53,  €0.  89.    Arch.  Prac,  Execution  by  Ft.  Fa. 

[3]  The  reader  is  referred  lo  Arch.   Pra''.— Tulc,  E^^ruiion  by  F**  J^— 


for  the  use  of  the  court-house  and  gaol  belonging  to  the  county 
of  Middlesex,  and  al^o  concerning;  certain  financial  afiairv 
then  pendin;^  between  the  said  municipalities,  and  that  it 
had  been  rjjreod  to  refer  such  diflerences  to  the  arbitration  of 
Thomas  Movie,  appointed  on  behalf  of  the  county  of  Middle- 
sex, and  William  Barker  on  behalf  of  the  City  of  London,  with 
power  to  them  to  appoint  a  third  arbitrator  before  proceeding 
upon  the  said  reference ;  the  award  to  be  made  by  the  said 
arbitrators,  or  any  two  of  them*  under  their  hands  and  seala^ 
ready  to  be  delivered  to  the  parties  in  difference,  or  either  of 
them,  on  or  before  the  first  day  of  January  then  next;  and 
that  before  entering  upon  the  arbitration,  the  two  arbitrators 
named  had  duly  appointed  Thomas  S.  Shenston  to  be  the 
third  arbitrator.  And  on  the  same  28th  of  December,  ]855, 
the  three  arbitrators  made  their  award  as  foHowg,  of  and  con- 
cerning the  said  premises  submhtcd  to  them: 

Ist — They  awarded  that  the  stock  held  by  the  Municipal 
Council  of  the  County  of  Middlesex  in  the  Great  Western 
Railway  Company,  ana  in  the  London  and  Port  Staidey  Rail- 
way Company,  sliould  be  divided  in  the  proportion  of  one-fifth 
to  be  transferred  to  the  Mayor,  Aldermen  and  Commonalty  of 
the  City  of  London,  and  the  remaining  four-fifths  to  continue 
the  property  of  the  Municipal  Council  of  the  County  of  Mid- 
dlesex ;  the  one-fith  of  such  stock  to  bo  paid  for  by  the  City 
of  London  as  thereinafter  directed. 

*2nd — That  the  City  of  London  should  pay  to  the  Municipal 
Council  of  the  County  of  Middlesex  £2,675  on  account  of  the 
several  county  roads ;  and  should  keep  all  such  roads  within 
the  limits  of  the  City,  and  on  the  boundary  line  thereof,  at  all 
times  in  a  proper  state  of  repair,  but  the  tolls  on  such  roads 
should  belong  to  the  County. 

3rd — That  the  City  of  London  should  pay  lo  the  County  of 
IMiddlcsex  £1966,  hi  full  for  their  portion  of  the  county  debt. 

4th — That  in  future  each  of  the  two  municipalities  should 
pay  the  expenses  of  all  prisoners  committed  to  the  common 
gaol  of  it\e  County  of  Middlesex  by  authority  of  the  respective 
municipalities ;  and  the  portion  of  such  expense  incurred  by 
the  City  ol  London  should  bo  paid  over  by  them  in  the  month 
of  January  in  each  year,  after  the  month  of  January  last. 

5th — That  in  future  the  City  of  Ix>ndon  should  pay  to  the 
Municipal  Council  of  the  County  of  Middlesex  one-third  of 
all  the  incidental  expenses  connected  with  the  court-house 
and  gaol  of  the  said  County,  such  expenses  to  include  repairs 
and  insurance,  together  with  one-third  part  of  all  expenses 
connected  with  the  administration  of  justice  not  paid  oy  the 
<rovernment,  such  payment  to  be  made  in  the  mouth  of  January 
in  each  year  after  the  month  of  January  last. 

6th — That  the  City  of  London  should  pay  the  Municipal 
Council  of  the  County  of  Middlesex  the  sums  referred  to  in 
the  1st,  2nd  and  3rd  clauses  of  this  award,  with  interest  at  six 
per  cent,  in  twelve  months  from  the  1st  of  January,  1856, 
except  that  the  City  Council  should  pay  in  their  share  of  the 
railway  stock  at  the  time  the  County  debentures  given  there- 
for should  become  payable. 

7th — They  directed  and  awarded  that  such  their  award 
should  take  effect  on  the  1st  of  January,  1855,  and  continue 
in  force  till  the  Ist  of  January,  1860. 

IVilsofif  on  behalf  of  the  County  of  Middlesex,  obtained  a 
rule  Am  calling  on  the  Mayor,  Aldermen,  &o.,  of  the  City  of 
London  to  show  cause  why  this  award  should  not  be  set  aaide : 

First — Because,  being  made  on  the  28th  of  December  1855, 
It  directs  that  it  shall  take  elTect  on  the  1st  of  January  1855. 

Second — Because  it  limits  its  continuance  from  the  Isl  of 
January  1855  lo  the  Lsl  of  January  1860. 

Tliird — Because  it  iliec^ully  po.stpones  the  payment  of  the 
money  declined  to  be  due  from  the  City  for  12  months  from 
the  1st  of  January  after  the  making  of  the  award. 

Fourth — Because  it  is  contradictory  and  uncertain,  in  direct- 
ing nn  the  first  okiuoe  that  the  cue-lifih  of  the  rail^ray  slook 
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shall  be  paid  for  by  the  Municipality  of  the  County  of  Mid- 
dlesex, when  t>y  the  6th  claui^e  of  the  award  it  is  directed  in 
eOect  that  the  City  of  London  shall  pay  for  the  said  railway 
stock. 

Fifth — Because  it  directs  the  transfer  of  one-fifth  of  the 
railway  stocks  held  bv  the  County  of  Middlesex  in  the  Great 
Western  Railway  and  in  the  London  and  Port  Stanley  Rail- 
way, to  the  city  of  London,  without  providing  for  the  payment 
thereof,  or  the  mode  of  payment  definitely,  or  what  sum  is  to 
be  paid  therefor  by  the  city. 

Sixth — Because  it  directs  that  one-fifth  of  the  said  rail- 
way stocks  shall  be  transferred  to  the  City  ot  London,  to  be 
paid  for  when  Ihe  debentures  of  the  County  given  therefor 
shall  become  payable,  when  in  fact  the  debentures  given  for 
the  stock  in  the  Great  Western  Railway  Company  by  the 
County  are  payable  ut  different  periods  between  the  first  of 
August,  1871,  and  first  of  August*  1873,  and  the  debentures 
given  for  the  London  and  Port  Stanley  Railway  stock  are  pay- 
able in  1874 ;  and  it  is  not  stated  what  fifth  of  the  debentures 
for  either  stock  is  to  be  paid,  or  what  part  thereof,  by  the 
City ;  and  the  award  itself  limits  its  duration  to  the  Ist  of 
January,  1860,  a  period  long  before  any  of  the  debentures 
will  fall  due. 

Seventh — Because  it  limits  its  operation  to  live  years  from 
the  1st  of  January  1855,  when  the  statute  decla&is  that  after 
five  years  from  the  making  of  such  award  eifthff  party  may 
apply  to  the  Governor  in  Council,  to  order  that  the  then  exist- 
ing arrangement  shall  cea^e  after  a  time  to  be  named  in  such 
order,  and  until  such  application  and  order  the  arrangement 
made  by  the  award  shall  continue. 

Eighth — Because  the  arrangement  made  by  the  award  is 
to  continue  for  a  less  time  than  Jive  years  from  the  matcing 
thereof,  when  the  statute  provides  that  it  shall  continue  for 
five  years  at  least. 

Ninth — Because  the  arbitrators  have  not  directed  an  annual 
sum  of  money  to  be  paid  by  the  City  to  the  County,  as  a  com- 
pensation for  the  use  of  the  court-house  and  gaol  mentioned 
m  the  award,  but  the  award  is  uncertain ;  and  the  arbitrators 
have  exceeded  their  authority  by  awarding  that  each  muni- 
cipality shall  pay  the  expenses  of  all  prisoners  from  the 
respective  municipalities,  thereby  leaving  the  amount  unset- 
tled— and  awarding  that  the  City  shall  pay  one-third  of  all 
the  incidental  expenses  connected  with  the  court-house  and 
gaol  of  the  said  county,  including  repairs  and  insurance, 
tofi^ether  with  one-third  of  all  expenses  connected  with  the 
administration  oi  justice  not  paid  oy  government. 

Tenth  —  Because  it  is  unjust  m  directing  that  the  City 
shall  pay  only  a  small  part  of  the  debt  of  the  County  con- 
tracted for  roads,  while  the  town  of  London  formed  part  of 
the  county,  instead  of  a  fair  proportion. 

Eleventh — Because  it  is  also  unjust  in  this,  that  the  propor- 
tion of  the  county  debt  awarded  to  be  paid  by  the  City  is  too 
small,  considering  the  circumstances  stated  in  the  affidavits 
filed. 

M,  C.  Cameron  showed  cause. 

IVilson  (C  Kobinson  with  him,)  supported  the  rule,  citing 
Ware  v.  Regent's  Canal  Company,  9  Ex.  395 ;  Great  Western 
R.  W.  Co.  V.  Baby  et  al,  12  U.C.R.  112 ;  Eastern  Union  R.  W. 
Co.  V.  Eastern  Counties  R.W  Co.,  2  E.  &  B.  530;  llegina  v. 
London  and  North  Wester^  Railway  Co.,  23  L-  J.  (Q.  B.)  185; 
In  re  Morphett,  &c.,  2  D,  &  L.  167. 

RoBiNsoK,  C.J.,  delivered  the  judgment  of  the  court. 

In  reganl  to  an  award  of  this  nature,  made  for  settling 
important  public  interests,  and  by  persons  who  we  may  pre- 
sume were  carefully  selected,  we  ought  to  entertain  every 
reasonable  intendment,  and  suppose  that  all  has  been  done 
rightly  and  ui>on  gw>d  reasons,  unless  the  contrary  plainly 
appears,  for  we  cannot  tell  what  inconvenience  and  embar- 
rassment may  be  occasioned  by  it5  being  set  aside. 

Many  omeotioBfl  ore  tak^xK 


The  first  is,  that  the  award  being  made  on  the  28th  of  Dec, 

1855,  is  made  to  take  effect  from  the  1st  of  January,  1855: 
that  is,  it  reflects  back  in  its  provisions  for  very  nearly  a  year. 
It  seems  that  the  reason  for  giving  the  award  this  retro^pec* 
tive  operation,  stded  in  the  argument,  was  because  the  City 
was  then  separated ;  and  to  carry  back  the  arrangement  to 
the  time  of  London  being  declared  a  city  would  seem  just 
and  proper,  if  not  necessary,  in  regard  to  several  of  th«  mat- 
ters to  be  provided  for. 

We  do  not  see  that  in  regard  to  the  first,  second,  or  third 
heads  of  the  award,  this  provision  can  be  objectionable,  for 
as  to  the  first,  the  slock  held  in  the  two  railway  companies, 
we  presume,  ought  to  be  taken  to  have  belonged  to  the  County 
and  the  City  respectively,  according  to  the  proportions  now 
settled  by  this  award,  from  the  time  of  the  City  of  Londoa 
forming  a  separate  interest.  As  to  the  London  and  rort  Stanley 
Railway  Company,  wo  suppose  there  have  been  no  dividends 
yet;  and  as  to  the  Great  Western,  it  would  be  right  that  the 
City  should  share  in  any  that  have  been  made,  in  proportion 
to  the  amount  of  stock  assigned  to  it  by  the  award. 

As  regards  the  second  provision  in  the  award,  respecting 
the  £2,675  to  be  paid  for  the  county  roads :  The  award  pro- 
vides that  that  sum  shall  bear  interest  from  the  1st  of  January 

1856,  and  we  see  no  inconvenience  that  can  happen,  either 
regarding  principal  or  interest,  from  the  award  oeing  made 
to  date  back.     It  is  a  payment  to  be  made  once  for  all. 

The  same  may  be  said  as  to  the  third  head  of  the  award. 

As  to  the  effect  of  the  award  dating  back,  so  fur  as  respects 
the  fourth  and  fifth  articles  in  it,  which  concern  the  county 
gaol  and  the  expense  of  the  administration  of  justice,  the  con- 
sequence would  be  to  throw  upon  the  City  its  proportion  of 
the  expense  of  prisoners  from  the  1st  of  Jan.,  1855,  whereas 
it  appears  to  us  that  the  statute  12  Vic,  cap.  81,  section  200, 
would  entitle  the  County  to  expect  indemnity  from  the  time 
of  the  separation ;  but  that  consideration  does  not  apply  to  the 
objection  that  the  award  should  not  have  been  retrospective. 

The  making  it  retrospective  to  the  1st  of  January,  1855,  has 
this  inconvenience,  however,  from  the  way  in  which  the 
proportion  is  settled — that  it  assumes  that  the  means  exist  of 
ascertaining  as  to  the  past  the  proportion  of  tlie  actual  expense 
of  maintaining  prisoners  that  ought  tj  be  borne  by  the  City 
since  the  1st  of  January,  1855,  though  there  niay  have  been 
no  separate  account  kept  with  a  view  to  such  adjustment. 
The  same  objection  would  not  apply  in  respect  to  the  fifth 
head  of  the  award,  because  there  a  definite  proportion  of  the 
whole  expense  is  directed  to  be  paid,  and  all  that  is  required 
is  a  calculation  to  be  made  upon  what  we  must  suppose  the 
accounts  will  exhibit. 

The  second  objection  to  the  award  is,  that  it  limits  the  con- 
tinuation of  the  settlement  made  by  it  to  the  1st  of  January, 
1860,  which  we  ^e  to  bo  entirely  inconsistent  with  the  200th 
clause  of  12  Vic,  cap,  81,  for  that  requires  a  proportion  to  be 
settled,  which  shall  be  paid  by  the  City  so  long  as  it  shall 
continue  to  use  the  county  court-house  or  gaol,  with  a  proviso, 
however,  that  the  government  may  call  for  a  new  adjustment 
after  five  years  from  the  making  of  the  award,  and  until  that 
takes  place  the  proportion  as  settled  by  the  award  is  to  run 
on  ;  but  here  the  arbitrators  have  in  fact  only  done  that  for 
four  years  which  they  were  to  have  do'ie  without  other  limit- 
ations than  through  the  power  ol  the  government  to  call  in 
their  discretion  for  a  new  arbitration^  at  any  time  after  five 
years. 

In  this  respect  we  think  the  award  fails  to  preserve  the 
statute  in  a  material  point,  and  is  in  that  respect  bad. 

The  third  objection  is,  that  the  award  postpones  payment 
ot  the  sums  awarded  till  the  1st  of  January  1856,  which  it  is 
contended  the  arbitrators  could  not  legally  do.  Whether  they 
could  or  not  depends  on  the  effect  ot  the  statute  12  Vic,  cap. 
78,  sec.  15,  and  14  &  15  Vic,  cap.  109,  sec  22,  in  which 
XK^hing  expiBse  is  {mjvided  a«  regards  time  of  payments    1^ 
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in  reason  we  do  not  see  why  time  might  not  be  given  for 
payment,  as  the  debt  will  of  course  bear  interest.  In  other 
cases  arbitrators  may  postpone  payment,  and  it  might  be  most 
oppressive  in  some  such  cases  to  exact  immedtale  pAyment, 
for  it  might  not  always  be  possible  to  raise  a  loan.  Moreover, 
the  proportion  to  be  paid  oy  the  City  may  in  some  cases  be 
on  account  of  its  share  of  a  debt  for  which  the  County  iteslf 
has  a  long  period  of  credit. 

The  fourth  objection  is  founded  upon  a  clerical  errori  which 
is  too  manifest  to  occasion  any  difficulty. 

Tlie  fifth  objection  seems  to  be  explained  away  by  reference 
to  the  sixth  head  of  the  award.  We  are  at  liberty  to  suppose, 
as  the  contrary  is  not  shown,  that  there  are  county  debentures 
outstanding  for  the  whole  amount  of  stock  taken  in  the  rail- 
way; and  the  provision  in  the  sixth  article,  taken  m  connec- 
tion with  the  first,  is  that  the  City  will  have  to  pay  oue-fith 
of  such  debentures  as  they  fall  due. 

The  sixth  objection  relates  to  the  same  matter,  the  railway 
stock,  and  upon  that  point  it  is  plain  that  the  debentures  are 
all  to  be  paid  by  the  County  aud  City  in  the  proportions 
awarded,  and  of  course  when  they  fall  due. 

The  holders  will  look  to  the  County  for  all,  and  the  County 
will  look  to  the  City  for  contribution,  either  before  or  after  the 
County  has  made  the  payment.  If  not  paid  before,  then, 
when  the  County  pay  all,  the  proportion  of  the  City  will 
become  a  debt  which  the  County  can  enforce. 

The  awanl  expiring  on  the  1st  of  January  1860  would  not 
affect  this  article  of  the  settlement,  because  the  proportion  is 
settled  at  once  and  finally,  and  requires  no  revision. 

The  seventh  objection,  we  think,  is  a  valid  objection,  and 
in  our  opinion  makes  the  award  void  in  regard  to  such  articles 
as  are  prospective — viz.,  the  fourth  and  fifth. 

So  also  the  eighth  objection  is  valid.  It  is  of  the  same 
nature,  but  it  afiects  only  the  fourth  and  fifth  articles  of  the 

award. 

The  ninth  objection  is  very  material  to  be  considered.  Our 
opinion  upon  that  is,  that  the  Legislature  intended,  by  clause 
200  of  12  Vic,  cap.  81,  that  the  arbitrators  should  settle  a  sum 
to  be  paid,  and  not  attempt  to  divide  the  expenses  ratably, 
which  might  lead  to  disputes,  and  ba  very  inconvenient  in 
practice,  especially  as  re^rds  any  attempt  to  divide  the 
actual  disbursements  already  made.  The  statute  enacts  that 
the  arbitrators  shall  award  an  annmd  sum  of  rttoney  to  be 
paid  by  the  City  as  a  fair  compensation  for  the  use  of  the  gaol 
and  court-house.  We  think  that  can  only  be  understood  to 
mean  a  definite  and  ascertained  sum,  not  fluctuating  and 
depending  upon  accounts  and  vouchers.  The  provision  that 
the  amount  of  contribution  may  be  ordered  to  be  revised 
further,  shows  this  to  have  been  meant,  rather  than  that  the 
arbitrators  should  leave  the  expenses  of  the  gaol  to  be  divided 
according  to  a  detailed  account  of  the  expenses  actually 
inourreJ  for  city  prisoners ;  because  a  division  made  on  the 
latter  principle,  it  it  were  convenient,  would  be  as  just  at  one 
time  as  at  another,  and  would  not  require  revision.  There  is 
much  force  too,  we  think,  in  the  obieotion  that  such  an  award 
would  be  difficult,  if  not  impossible,  to  be  carried  out  con- 
sistently with  the  assessment  laws,  since  there  is  a  necessity 
for  knowing  at  cert -i in  periods  what  sums  are  to  be  raised. 

The  last  two  objections  go  to  the  justice  of  the  award,  of 
which  we  are  not  made  judges,  unless  under  the  possible 
contingency  of  something  b«ing  directed  so  outrageously 
unjust  as  to  afford  ground  lor  a  strong  sue^p  ciou  of  partiality, 
if  not  corruption,  | 

Then,  looking  at  the  whole  award,  we  think  the  1st,  2n(l 
and  3rd  heads  are  so  far  independent  of  the  4th  und  5th  that 
they  are  separable  without  inconvenience  or  injustice,  and , 
that  the  award  may  be  allowed  to  stand  good  as  to  all  but  the 
4th  and  5th  articles,  which  two  articles  of  the  award  we  are  ' 
of  opinion  mutt  be  set  aside.  i 

l^ile  aocoidingly.  | 


Jack  v.  The  Ontario,  Simcoe,  and  Huron  Raiuioao  Unioh 

Company.  * 

{RtporUid  by  C,  Robimson^  £19.,  Barrisur-^ULaic.) 
(Trinity  Term,  SO  Vic.) 

PUading — Staiemmt  ^  cauu  of  at^cn — OW^«'MM  to  trect  gtUi^—Bp-Utm^ 

eoHftructUm  qf. 

Pint  count :  That  defeiidaiita'  railway  croMed  011  a  lerel  a  certain  highway ; 
that  it  vnu  their  doty  to  erect  aiid  maintain  g(ate«  at  Mich  croMing  on  eaeh 
side  of  the  railway,  or  to  erect  (»tile-guanU  uuttead,  proirided  thai  the  board 
of  raiUvay  cominiuioner«  ithould  npi>rove  thereof,  aiui  also  tu  use  due  care  to 
prevent  injurv  by  the  railway  to  peraons  and  cattle  lawfully  being  and  pawing 
upon  said  highway ;  that  the  commissioner*  did  nut  approve  of  cattle-gnarda 
insleail  of  gates  at  »uch  cros^nigs ;  that  nevertlieless  deleiidanta,  not  regarding 
their  duty,  did  not  nor  would  erect  gates ;  and  for  want  of  such  gates  an  ox 
of  the  plnintitr  being  and  |ussing  lawfully  upon  said  highway  wfade  the  train 
was  approaching  the  crossing,  by  the  negligence  and  tmoroper  conduct  of  the 
defendunis  and  their  servants,  waii  run  against  and  killea.  The  Snd  count  waa 
founde<l  entirely  upon  alleged  negligence  of  the  defendants  in  the  management 
of  their  train  —Plea :  not  guilty.  At  ih<*  iriaU  it  appeared  that  plaintiff**  land 
did  not  join  the  railway,  and  that  the  highway  wat  unenclosed  on  either  aide, 
•o  that  the  want  of  gates  could  not  have  occasioned  the  accident.  The  jury 
found  that  dei'endants  had  not  been  guilty  of  negligence,  and  gave  a  verdict 
in  their  favour  un  the  second  coiuit ;  but  ihcy  fotuid  against  them  on  the  first 
count. 

HeU^  that  the  first  count  disclosed  a  sufficient  cause  of  action  aAer  rerdict, 
whether  defendants  were  bound  to  ere<>t  gates  or  not ;  bat 

Ileitis  also,  that  as  defendants  were  acquitted  of  negligence,  the  Terdict  could 
not  be  warranted. 

SembU^  that  a  by-law  enacting  that  c«»rtain  aniraal«  shall  not  ran  at  large,  does 
not  impliedly  allow  others  not  named  to  do  so,  contrary  to  the  common  law. 

•  (UQ.B.R.,S2a) 

Case,  for  V-illing  an  ox  of  the  plaintiff's  by  the  negligence  of 
defendants' \j^ants,  &c.    Plea — Not  guilty. 

The  first  count  (on  which  the  plaintiff  recovered  a  verdict  for 
£4)  stated  that  after  the  passing  of  the  statute  12  Vic,  cap.  96, 
and  16  Vic,  cap.  51 — viz.,  on  the  16th  of  December,  1851 — 
defendants  were  the  owners  of  a  certain  railway,  upon  certain 
land  taken  for  the  use  of  the  same  under  the  authority  of  tho 
statute  in  that  behalf  made,  which  was  used  for  the  purposes 
of  carriages  drawn  by  locomotive  engines ;  that  the  said  rail- 
way crossed  on  a  level  a  certain  highway  in  the  township  of 
Innisfil — viz.,  the  7th  concession  line;  that  it  was  the  duty  of 
the  defendants  to  erect  at  such  crossing,  and  at  all  times  to 
maintain  a  good  and  sufficient  gate  at  each  side  of  the  raiiway, 
where  the  said  highway  conununicates  therewith,  to  be  kept 
constantly  shut,  except  when  they  should  be  required  to  be 
opened  for  the  use  of  any  person  using  the  highway  and  desir- 
ing to  cross  the  railway ;  or,  instead  ot  such  gates,  to  erect 
cattle-guards  at  such  crossing,  as  should  appear  more  conducive 
to  the  public  safety  and  convenience,  provided  that  the  board 
of  railway  commissioners  approve  of  such  cattle-guards ;  and 
also  to  use  due  and  proper  care  to  prevent  accident  and  injury 
by  the  railway  to  persons,  horses  and  cattle,  lawfully  being  or 
passing  along  and  upon  the  said  highway ;  and  the  plaintiif 
averred  that  the  board  of  railway  commissioners  did  not  approve 
of  cattle-guards  instead  of  gates  at  such  crossings ;  and  that 
nevertheless  the  defendants,  not  regarding  their  duty,  did  not 
nor  would  at  any  time  erect  at  the  place  where  the  said  railway 
of  the  defendants  crosses  the  saiu  highway,  a  good  and  suffi- 
cient gate,  or  any  gate,  at  each  side  of  the  said  railway  at  such 
crossing,  but  neglected  to  do  so ;  and  that  for  the  wont  of  such 
gate  an  ox  of  the  plaintiff,  then  lawfully  being  and  passing  in 
and  upon  the  said  highway,  while  the  trains  and  carriages  of 
the  defendants  were  approaching  and  passing  the  point  where 
the  railway  crosses  tlie  said  highway,  a  tram  of  cars  of  the 
defendants  then  being  on  and  along  the  said  railway  of  the 
defendants,  by  the  negligence  and  improper  conduct  of  the 
defendants  and  their  servants  struck  against  and  killed  the 
plaintiirs  said  o.^,  which  was  then  lawfully  being  and  pasing 
on  and  along  the  said  public  highway,  &c. 

At  the  trial,  at  Barrie,  before  Robinson,  C.  /.,  it  appeared 
that  the  plaint ifPs  ox  was  standing  on  the  railway  tracK  when 
he  was  killed  ;  the  train  was  approaching  at  the  ordinary  rate 
of  speed  ;  the  whistle  was  sounded  as  it  approached,  and  when 
the  ox  was  observed  the  brake  was  applied,  but  the  track  at 
that  part  being  a  heavy  downward  grade,  it  waa  not  atopped  ia 
time,  and  ^  ox  wan  run  a^ainal  and  killed. 
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The  plaintifTs  land  did  not  come  to  the  line  of  railway,  but 
was  30  rods  distant  from  it.  There  were  cattle-guards  at  the 
crossing,  but  no  ^tes.  The  road  or  concession  line  along  which 
the  ox  was  passing  over  the  railway  ti-ack  lay  in  that  point 
through  unimproved  land,  not  enclosed. 

A  by-law  of  the  municipality  of  the  township  of  Innisfil  was 
put  in,  which  enacted  what  should  be  the  height  of  a  lawful 
lancd,  and  provided  that  any  cattle  coming  from  any  other 
township  for  the  purpose  of  pasturing  at  large  in  Innisfil  should 
not  be  considerect  as  free  commoners,  but  should  be  liable  to 
be  impounded ;  that  all  horses,  bulls,  and  breachy  cattle,  and 
hogs  under  forty  pounds  weight,  should  not  be  allowed  to  run 
at  large ;  and  that  the  owner  of  any  animal  not  permitted  to 
run  at  large  by  the  regulations  of  the  township  should  be  liable 
for  any  damage  done  by  it,  notwithstanding  the  fences  inclos- 
ing the  premises  might  not  be  of  the  lawful  height. 

This  by-law  was  passed  in  1851,  and  was  said  to  be  still  ip 
force.  The  defendants'  counsel  contended  that  the  ox  was 
unlawfully  on  the  highway,  and  no  wilful  misconduct  shown 
in  the  defendants ;  that  the  want  of  gates  oould  signify  noth- 
ing, as  the  highway  was  not  fenced,  but  lay  open,  and  the  ox 
consequently  could  have  passed  round  the  gates  at  either  end 
if  any  had  been  placed  there. 

The  jury  were  told,  that  as  the  by-law  did  not  affirmatively 
authorize  cattle  to  run  at  large,  but  only  negatively  provided 
that  certain  animals  and  under  certain  circumstances  should 
not  run  at  target  in  the  opinion  of  the  learned  Chief  Justice 
the  common  law  principle,  that  all  persons  were  bound  to  keep 
their  cattle  from  trespassing  upon  otners,  was  in  force,  and  not 
abrogated,  and  that  the  ox  was  therefore  unlawfully  on  the 
track ;  and  that  on  that  account  the  defendants  would  not  be 
liable ibr  what  happened  to  him,  unless  there  was  such  a  want 
of  ordinary  care  on  their  part  as  amounted  to  recklessness,  and 
in  a  manner  to  misfeasance,  but  unless  there  was  misconduct 
on  their  part  they  were  not  responsible. 

The  jury  found  that  the  defendants  were  not  guilty  of  neg- 
ligence, and  on  that  ground  they  acquitted  them  on  the  second 
count,  which  was  founded  entirely  on  alleged  negligence  in 
the  defendants'  management  of  the  train  ;  but  they  found  a 
verdict  for  the  plaintiff  on  the  first  count,  giving  him  £4  dam- 
ages, though  the  ox  was  sworn  to,  be  worth  £15» 

McMichad  obtained  a  rule  nisi  for  a  new  trial  on  the  law 
and  evidence,  and  because  the  verdict  was  contrary  to  the 
judge's  charge ;  or  to  arrest  judgment  on  the  first  count,  on  the 
ground  that  no  liability  of  defendants  is  disclosed  on  the  facts 
therein  alleged,  there  being  no  duty  incumbent  on  defendants 
to  put  up  gates.  He  cited  Dolroy  v.  Ontario,  Simcoe  &  Huron 
Railroad  Company,  11  U.C.it.,  600;  Dovaston  v.  Payne,  2  H. 
Bl.,  627. 

jli.  C  Cameron  showed  cause. 

RoBiNSONy  C.  J.^  delivered  the  judgment  of  the  court. 

I  infer  that  the  jury  either  considered  that  the  defendants 
should  have  put  up  gates,  or  that  the  ox  was  lawfully  at  large ; 
or,  what  is  more  likely,  that  it  was  an  accident  for  which  neither 
party  was  to  blame,  and  so  they  would  divide  the  loss  between 
them,  and  estimate  it  moderately. 

As  to  the  motion  to  arrest  the  judgment  on  the  veniict  which 
has  been  given  on  the  first  count,  it  is  averred  that  the  ox  at 
the  time  of  the  accident  was  lawfully  on  the  highway,  as  he 
might  have  been,  for  he  might  have  neen  then  using  the  high- 
way as  a  road,  being  driven  along  it  at  the  time  by  his  owner. 
The  plaintiff  also  avers  that  the  defendants,  bif  their  negli^ 
gence,  ran  their  train  against  the  ox  and  killed  it.  This  would 
give  a  good  cause  of  action  independently  of  what  is  stated  in 
the  same  count,  of  its  being  the  duty  of  tne  Company  to  keep 
up  gates ;  for  if  the  defendants  by  their  negligence  killed  an 
ox  oif  the  plaintiffs  which  was  then  lawfully  on  the  highway, 
they  would  be  certainly  liable  in  damages.  The  allegation  that 
the  ox  was  lawfully  on  the  highway  is  traversible  if  untrue ; 
and  not  being  traversed,  we  must,  m  considering  any  question  i 


upon  the  sufficiency  of  the  pleading,  take  it  to  be  true.  It  may 
have  been  true,  because  the  ox  may  lawfully  have  been  on 
the  highway,  even  in  that  part  of  it  which  is  crossed  by  the 
defendants'  railway,  for  we  see  that  the  law  allows  that,  but  of 
course  due  care  must  be  taken  by  the  driver  of  the  animal  to 
see  that  it  crossed  the  railway,  using  due  care  to  avoid  collision. 
Tlie  driver  of  the  ox  in  such  a  case  must  look  out  for  the  rail- 
way ;  and  as  the  declaration  asserts  that  the  collision  arose 
from  the  negligence  of  the  defendants,  we  are  not  at  liberty  to 
assume  that  it  was  other^'ise  in  merely  pronouncing  upon  the 
pleadings. 

It  is  true  that  the  count  charges  also  a  breach  of  duty  in  not 
keeping  up  gates,  but  it  states  also,  we  think*,  a  good  cause  of 
action  on  the  ground  ot  negligence  in  driving  the  cars  against 
the  ox ;  and  it  would  be  no  objection  to  the  count,  especially 
afler  verdict,  that  it  stated  two  causes  of  action,  or  rather  stated 
a  double  title  to  compensation  for  the  same  injury. 

The  question  now  is,  whether  any  ground  of  action  is  stated 
in  the  count,  and  in  our  opinion  there  is  a  cause  of  action  sub« 
stantially  stated,  whether  the  Company  were  or  were  not  bound 
to  put  up  gates. 

We  are  disposed  also  to  think  that  the  breach  of  duty  in  not 
putting  up  gates  is  sufficiently  assigned.  If  the  defendants  had 
pleaded  what  they  assert  in  argument,  but  what  we  cannot 
judicially  notice,  that  there  were  no  railway  commissioners, 
and  that  they  had  put  up  sufficient  cattle-guards,  and  that  gates 
would  have  been  useless,  as  there  was  no  fence  along  the  side 
of  the  road  in  which  to  place  the  gates,  and  that  it  was  not 
incumbent  on  them  to  have  a  fence  there — we  say  if  the  Com- 
pany had  pleaded  to  that  effect,  that  might  possibly  have  been 
neld  sufficient  to  release  them  from  the  cnarge  of  breach  of 
duty  in  not  putting  up  gates ;  but  that  is  quite  another  question. 
As  the  count  stands  we  take  it  to  be  sufncient. 

Then,  as  to  a  new  trial :  The  plaintiff's  premises  did  not  join 
the  Company's  line,  but  were  distant  from  it  130  yards.  Tney 
were  therefore  certainly  not  bound  to  fence  as  a^inst  him. 
His  ox  then  comuig  to  the  road  and  standing  upon  it,  as  was 
proved,  came  to  a  place  where  he  had  no  right  to  be,  unless  he 
was  driven  along  the  road ;  that  is,  using  it  for  travelling.  He 
had  no  right  to  be  wandering  upon  it.  On  the  other  hand,  the 
Company's  train  had  a  right  to  pass  across  the  road  at  that 
point ;  and  as  the  jury  acquitted  tnem  of  negligent  or  improper 
conduct  in  the  management  of  the  train,  could  they  possibly 
hold  them  liable  in  damages  ?  We  think  not,  for  the  plaintiff 
(as  we  see  when  the  evidence  is  before  us,  as  it  is  in  the  appli- 
cation for  a  new  trial)  cannot  attribute  his  loss  to  the  fact  of 
there  being  no  gate,  since  the  ox  could  just  as  well  have  ^t 
on  the  track  if  there  had  been  a  gate,  the  concession  line  bemff 
uninclosed.  We  think  therefore  that  defendants  are  entitled 
to  a  new  trial. 

Rule  absolute  for  new  trial. 


CHAMBER  REPORTS. 


(Rfportcd  for  tke  Law  Journal  and  Harrwm^f  Common  Ltao  Proeodun  Aei^ 

by  T.  MooBC  BB.X80N,  Esqcirb.) 


CATARAQur  Road  Co.  v.  Dumi. 

Attaehnunt  ofdAu^lHtk  seetiim  C.  L,  P.  Act,  ISSt. 

The  affidavit  required  by  194th  •ection  C.  L.  P.  Act  18M,  for  an  onicr  to  attaeh 
debts,  win  not  be  diKpensed  with,  and  that  atBdavit  mn«t  be  poaitive  and  ex- 
plicit. Cnder  certain  circam»taoce«f  however,  an  affidavit  ioonded  on  belief 
will  be  sufficient. 

Defendant  had  been  examined  orally  pursuant  to  an  order 
under  193rd  section  of  the  C.  L.  P.  Act,  1S56,  and  it  appeared 
from  the  return  of  his  examination  that  certain  debts  were 
then  owing  to  him.  Upon  this  return  and  an  affidavit  that 
their  judgment  is  still  unsatisfied,  and  that  the  parties  owing 
defendant  reside  within  the  jurisdiction,  plaintiffs  applied 
parte  for  an  order  to  attach  euoh  4ebtf  under  194th  section. 
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Hagarty,  J. — I  cannot  dispense  with  the  affidavit  required 
by  the  194th  section.  That  affidavit,  I  see  by  some  of  the 
English  caseS;,  is  required  to  comply  strictly  with  the  require- 
ments ol  the  statute,  and  to  be  very  explicit — stating  posi- 
tively that  the  garnishee  is  mdebted  to  defendant,  and  the 
particulars  of  such  indebtedness. 

Under  the  circumstances  of  this  case,  however,  had  the 
plaintifl*  made  an  affidavit  that  he  verily  believed  that  certain 
persons  are  indebted  to  defendant — slating  that  his  belief  was 
grounded  ou  the  return  of  the  examination — I  would  have 
granted  the  order. 


Whittier  v.  Whittier. 


InUrfStader  summons— AJidavil  for ^Ith  Vle.^  cap.  30.  ammdtd  bjf9th  Ttr., 

rap.  66,  see,  4. 

The  Affidavit  on  which  to  a|>ply  for  nn  Interpleader  summons  on  l)ehalf  of  Sher  fT. 
should  state  that  the  application  U  made  solely  for  the  benefit  of  SUerilT,  and 
that  he  does  not  collude  with  either  claimant  or  plaintiff. 

(Nov.  11,  1856.)— Sheriff  applied  under  7  Vic,  cap.  30,  as 
amended  by  9  Vic,  cap.  56,  sec.  4,  for  an  Interpleader  sum- 
mons, upon  his  own  affidavit. 

Haoarty,  J. — The  affidavit  is  insufficient :  it  should  state 
that  this  application  is  made  solely  for  the  protection  of  the 
Sberifi,  and  that  he  does  not  in  any  manner  collude  with  the 
claimant  or  with  the  plaintifT. 


Buffalo  and  Lake  Huron  Railway  Company  t.  Gordon. 

Eeplevm—When  Uxal  and  when  tmniitory—W  if  16  Vu.y  cap,  64. 

Where  the  rixhIs  to  be  replevied  have  not  been  distrained,  tlie  writ  of  refJevin 
may  be  sued  out  in  any  connty.  and  a  writ  of  replevin  may  be  issued  from  one 
cater  county  to  replevy  goods  in  another  outer  county. 

This  was  an  action  of  replevin.  The  goods  replevied  were 
situate  m  the  county  of  Wei  land:  the  writ  was  sued  out  in 
the  county  of  Brant.  Defendant  took  out  a  summons  to  set  the 
writ  aside,  on  the  ground  that  it  should  have  been  sued  out  in 
the  county  of  Welland,  where  the  goods  were,  and  not  else- 
where, and  also  that  Deputy  Clerks  of  the  Crown  cannot  issue 
writs  of  replevin  from  one  county  to  another. 

(Nov.  12, 1856.) — Burns  showed  cause.  It  is  only  where 
the  goods  have  been  distrained  that  the  action  is  local.  He 
cited  14  &  16  Vic.  The  6th  section  of  the  C.  L.  P.  Act,  1856, 
allows  the  writ  for  the  commencement  of  any  transitory  action 
to  be  sued  out  of  the  office  of  any  of  the  Deputy  Clerks  of  the 
Crown. 

Haoarty,  J. — There  are  two  classes  of  replevin — local  and 
transitory.  The  former  class  comprises  all  cases  of  goods 
distrained :  the  latter  includes  all  other  oases.  As  it  is  not 
shown  on  this  application  that  the  goods  were  distrained,  we 
must  infer  that  this  case  belongs  to  the  transitory  class  ;  and 
if  so,  the  5th  section  of  14  &  15  Vic,  cap.  64,  justifies  the 
issuing  of  the  writ  in  Brant.  It  appears  to  me  that  in  tran- 
sitory cases  the  Deputy  Clerks  may  issue  writs  of  replevin 
from  any  one  county  to  replevy  goods  in  another  county. 

I  shall  discharge  this  summons  with  costs,  on  the  ground 
that  the  affidavits  filed  by  defendant  do  not  support  the  objec- 
tion to  the  inegularity  complained  of. 

Summons  discharged  accordingly. 


Commercial  Bank  v.  Pringue. 

Ctrtijieatf  for  eoits  of  special  jury. 

Where  a  eaune  hn«  been  referred  to  arbitration  by  Nisi  Prius  order  of  reference 
after  a  special  jury  ha»  been  struck  and  called,  an  application  for  crrttficale 
for  eosu  of  jury  must  be  inaile  to  the  judge  by  whom  the  reference  was  made 

[Nov.  14, 1856.] 

This  cause  had  been  entered  for  trial  before  Bums,  /.,  but 
was  left  to  arbitration  by  a  Nisi  Prius  order  of  reference,  after 
a  special  jury  had  been  struck  and  called.  Plaintiffs  applied 
to  Drapery  CJ.C./^.,  in  Chambers,  for  a  summons  for  a  cer- 
tificate under  13  &  14  Vic,  cap.  55,  sec.  49,  and  submitted 
that  as  the  cause  had  never  been  actually  tried^  the  oertificato 
might  be  made  by  any  judge. 

Draper,  C.J.C.P. — The  cause  was,  iechnicaUy  speaking, 
tried  ;  and  you  must  apply  to  the  judge  by  whom  the  order  of 
reference  was  made. 


Hazlcwood  v.  DeBergue  £T  al. 

Pfwtice—Attadtmeni  of  dAu—Affiiawt. 

The  affidavit  for  the  attachment  of  debtn  under  191th  aection  of  C.L.P.  Act  1800, 
niudt  be  positive  ;  a  statement  founded  on  belief  is  insufficient. 

[Not.  Sa  1856.] 

Plaintiff  applied  for  an  order,  under  the  194th  section  of  the 
C.  L.  P.  Act,  1856,  for  the  attachment  of  debts  due  by  garni- 
shee to  defendant)  upon  affidavit  <<  that  he  has  good  reason  to 
believe  and  verily  doth  believe  that  gamishee  is  indebted  to 
defendant." 

McLean,  J. — The  affidavit  is  insufficient ;  it  should  state 
positively  garnishee's  indebtedness.  The  Legislature  could 
not  have  intended  to  authorize  the  issuing  of  attachments  on 
the  mere  chance  of  a  debt  being  due ;  but,  on  the  other  hand, 
it  is  difficult  for  a  creditor  to  establish  the  actual  existence  of  a 
debt,  and  I  should  be  inclined  to  consider  presumptive  proof 
sufficient ;  but  in  The  Cataraqui  Road  Co.  v.  Dunn^{a)  the 
circumstances  of  the  application  were  stronger  than  they  are 
here,  and  the  order  was  refused.  I  cannot,  therefore,  grant 
this  order. 


McDoi7GALL  V.  Gilchrist. 


Ahstm^ng  debter—SfTviet  of  tprit'-45ih  section  of  C.  t.  P.  Act,  1898.  ^ 

Service  of  a  writ  of  attachment  against  nn  absconding  debtor  in  the  wife  of  the 
debior  will  be  allowed  good  service,  upon  affidavit  that  afler  diligent  enquiry 
plaintiff  is  unable  to  ascertain  debtor's  whereabouts. 

(Dec.  1, 1866.) 

Carrall  applied  for  an  order  under  the  45th  section  of  the 
C.  L.  P.  Act,  1856,  that  service  of  the  writ  of  attachment  on 
the  wife  of  the  defendant,  an  absconding  debtor,  should  b# 
deemed  good  service  upon  defendant. 

The  affidavit  upon  which  he  applied,  stated :  Ist.  That  depo- 
nent had  made  enquiries  of  the  wife  and  relatives  of  defendant, 
residing  in  the  township  of,  &c.,  for  the  purpose  of  ascertaining 
the  whereabouts  of  defendant,  in  order  to  efiect  personal  service 
of  the  writ  of  attachment,  but  they  deny  all  knowledge  of 
where  defendant  is.  2iid.  That  deponent  believes  that  defen- 
dant has  gone  to,  and  is  now  residing  in  the  State  of  New  York, 
one,  &c. ;  but  that  further  or  more  particular  information  he  is 
unable  to  obtain. 

Burns,  J. — Take  the  order. 

{a)  In  Chambers,  Nov.  11, 13S6»  par  Haevty,  J.,  vide  page  2T. 
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The  Great  Western  Railway  Co.  v.  Chadwick. 

Jomdtr  of  different  eauaes  of  aetitm^-fl6th  $eetioH  q/T.  L.  P.  Aet^  18S6. 

Ctuies  of  •etioii  in  Replevin  wid  Treqwn  maf  not  be  joined  onder  70Ui  sectioii 
of  C.  L.  r.  Acu  18Se. 

[Dec.  1,  laae.] 

On  the  4th  Nor.^  1856,  plaintifi^^  issued  a  writ  of  replevin, 
and  declared  on  the  23rd. 

Declaration — Ist  count :  "  For  that  the  defendant,  at  &c., 
took  the  goods  and  chattels,  to  wit,  &c.,  of  the  plaintifis  and 
unjustly  detained  the  same  against  sureties  and  pledges." 

2nd  count :  *^  For  that  the  defendant  wrongfully  deprived 
the  plaintiffs  of  the  use  and  possession  of  the  plaintifis'  goods, 
that  is  to  say,  &c. 

CarraUf  for  defendant,  obtained  a  summons  **to  show  cause 
why  the  2nd  count  of  the  declaration  should  not  be  struck  out, 
oa  the  ground  that  such  count  is  not  allowable  with  the  Is) 
count  thereof." 

Plaintifis  showed  cause* 

Burns,  J. — ^The  Ist  count  is  in  Replevin,  and  the  2nd  in 
Trespass,  and  as  the  75th  section  of  the  C.  L.  P.  Act,  1856, 
expressly  excepts  Replevin  from  the  causes  of  action  which 
may  be  joined,  I  must  make  this  sunmions  absolute  with  costs. 

Summons  absolute  accordingly. 


Henderson  v.  Comer. 

Fraetin-^Comud  fm. 

The  nile  of  Piraciice  timt  a  person  cannot  lax  a  coani*el  fee  in  hi9  own  eaue 
against  the  opposite  party,  does  not  extend  to  his  partner.  A  coiuisel  fee  will 
be  taxed  between  party  and  partyf  even  though  the  connsel  did  not  attend 

the  trial. 

[Dec.  S,  I8S6.] 

Hie  plaintiff  Senderion  is  an  attorney,  and  sued  in  person. 
He  is  the  partner  of  ff.  Smithf  Solicitor  General.  A  brief  was 
placed  in  the  hands  of  Smithy  who  not  being  able  to  attend 
the  trial,  the  brief  was  given  to  O^Reilty.  Family  affliction 
prevented  the  latter  attending,  and  the  brief  came  again  into 
the  hands  of  Smithy  who  conducted  the  case  on  the  trial. 

The  Deputy  Clerk  of  the  Crown,  at  Kingston,  in  taxing  the 
costs  in  the  cause,  allowed  the  counsel  fees  to  both  Smith  and 
O'ReiUy. 

HeUitDtU  now  applied  for  a  revision  of  taxation ;  and  con- 
tended that  as  the  plaintiff,  being  the  attorney  on  the  Record, 
would  not  be  entitled  totax  a  counsel  fee  against  the  defendant 
for  conducting  his  own  case,  he  should  not  be  allowed  a  fee  to 
Smithf  who  is  his  partner  and  shares  the  fees,  and  that  the 
fee  to  (yReiUy  could  not  be  allowed,  as  he  did  no(  attend 
the  trial. 

Smitht  Solicitor  General,  supported  the  decision  of  the  Deputy 
Clerk  of  the  Crown. 

BoKNS,  J. — I  must  allow  both  these  fees. 


Kknnxt  v.  Shauohkesst. 


Sfrntuma^PartiaOan  pfdaimanft  HtU    C.  L.  P.  Act,  185S,  ssr.  333. 

la  an  action  of  Ejeetment  for  breach  of  covenant  in  a  lease,  the  notice  of 
claimant's  title  should  set  out  the  particular  covenant  which  has  been  broken, 
and  the  partieulart  of  thie  breach  in  general  terms. 

P)ee.  S|  1866.] 

This  was  an  action  of  Ejectment,  and  (he  writ  was  endorsed 
pursuant  to  the  222nd  section  of  the  C.  L.  P.  Act,  1856,  with 
a  notice  of  the  nature  of  the  title  intended  to  be  set  up  by  the 
claimant,  as  follows : — 
5 


«<  To  Joseph  Shaughnessy,  the  within  defimdant : 

<<  Take  notice  that  the  plaintiff  claims  the  premises  for  which 
this  action  is  brought,  by  virtue  of  a  bleach  of  covenants  of  a 
certain  Lease,  bearing  date  the  Ist  October,  1854,  and  mada 
between  the  plaintiff  of  the  fint  part  and  the  defendant  of  the 
second  part." 

Defendant  obtained  a  summons  calling  on  plaintifi  to  show 
cause  why  he  should  not  give  defendant  better  particniars  of 
the  title  intended  to  be  set  up  by  the  elamiant  on  the  trial  of 
this  cause,  by  specifying  the  particulars  of  the  breach  of  oov6« 
nant  of  said  lease,  and  the  particular  covenant  which  has  been 
broken,  by  which  plaintiff  claims  the  premises. 

McMichael  moved  summons  absolute,  and  Jadeson  showed 
cause. 

Burns,  J. — Tour  particulars  of  title  should  show  what  par* 

ticular  covenant  has  been  broken,  and  you  should  set  out 

generally  the  manner  in  which  such  covenant  has  been 

violned. 

Summons  absolute. 


Sewell  t.  The  BirFFAr.0,  Brantford  &  Goderich^Kailway 

CORPANV. 

lHttrpltader—Co9t9—J>eurmimatiM  ^  litui. 

An  applicef  ion  for  6osu  of  an  Interpleader  issue  miut  not  necessarily  be  mde 
to  tne  Judre  who  direeted  the  issue.  Where  proceedings  have  begun  undef 
an  order  obtained  in  Chambers,  all  subsequent  appUcations  must  be  made  in 


like  manner.  Where  claimant  negleets  to  bring  the  feigned  issue  to  trial,  the 
proper  coarse  to  dMermine  the  iwoceedingt  is  to  move  to  rescind  the  Inter- 
pleader order. 

[Deo.  9, 1866.] 

A  similar  application  to  the  present  had  been  made  in  this 
cause  by  R.  Aliller,  in  Practice  Court,  in  Trinity  Term  last, 
the  particulais  of  which  will  appear  from  the  judgment  then 
given — as  follows: 

'<  Haoartt,  J. — Mr.  Miller  moves  for  a  rule  on  Stockton  tv 
pay  to  the  Sheriff  of  the  county  of  Lincoln,  (he  costs  by  him 
incurred  in  his  application  for  relief,  and  to  pay  plaintiff  the 
costs  by  him  incurred  in  said  application,  and  the  ookts  of  ther 
day  incurred  by  him  in  defending  a  feigned  issue,  and  to  dis^ 
charge  the  Interpleader  order  so  fiu  as  if  restrains  the  Sheriff 
from  proceeding  to  seU  the  property  seized  by  him. 

«<0n  6th  Sept,  1855,  an  order  was  made  by  the  late  Chief 
Justice  of  (he  Common  Pleas,  by  which,  on  hearin|f  the  plain** 
tiff,  the  Sheriff  and  the  claimant,  Stockton,  it  was  ordered  that 
the  parties  should  proceed  to  try  a  feigned  issue  (not  naying 
when)  the  claimant  to  be  plaintiff,  and  the  present  plaintiff 
defendant,  to  try  whether  certain  property  seized  by  the  Sheriff 
was  the  goods  of  the  claimant— and  (hat  the  eosts  of  the  feigned 
issue  should  abide  further  order  thereon :  nothing  further  i» 
said  as  to  reserving  costs* 

<<It  appears  by  affidavit  that  Stockton  did  make  np  (he 
issue  so  directed,  and  entered  it  for  trial,  and  gave  notice  for 
the  Niagara  Assizes,  2nd  October,  1865— that  present  plaintiff 
attended  with  his  witnessea  and  was  ready — that  claimant 
withdrew  his  record  and  has  not  since  entered  it  or  given 
notice  of  trial,  though  another  Assize  has  since  elapaed. 

<<  The  claimant,  in  answer  to  the  rule,  files  an  affidavit  of 
his  attorney,  stating  that  some  three  or  four  weeks  before 
issuing  the  Rule,  the  Sheriff  sold  the  property  in  questioR, 
but  does  not  say  for  what  purpose  or  under  what  authority. 
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He  contends  that  there  is  no  power  in  this  case  in  this  Courty 
and  that  no  one  but  the  Jodge  who  made  the  order  can 
interfere. 

**  I  regret  to  find  the  law  in  a  reiy  unsatisfactory  state  on 
this  point. 

*'  The  order  was  made  nnder  9  Vic,  cap.  66,  seo.  4,  empow- 
ing  a  single  Judge  to  give  relief  in  the  same  manner  as  the 
Court  could  under  7  Vic.y  cap.  30,  concluding  with  the  words, 
*  and  the  costs  of  such  proceeding  shall  be  in  the  discretion 
of  such  Judge.'  These  words  and  the  clauses  generally  are 
almost  identical  with  the  Imperial  Act,  1  &  2  Vic,  cap.  45. 
Brough  V.  Scolefield,  9  M.  &  W.  478,  was  an  application  like 
the  present :  the  claimant,  however,  having  abandoned  his 
claim, 

<<LoRD  Abimger  decided  that  on  the  whole  by  the  last 
quoted  Act,  <  the  discretion  i»  vested  in  the  Judge  who  made 
the  order.'  *  There  appears  to  be  no  inconvenience,  however, 
in  construing  the  Act  liberally,  except  indeed  in  the  event  of 
the  Judge's  dying  or  being  removed  to  another  Court.' 

**  Parks,  B.,  says,  *  the  Act  means  the  Court  shall  have 
power  over  the  costs  when  the  order  is  made  by  the  Court,  and 
a  Judge  where  the  proceedings  were  before  a  Judge.  I  should 
hardly  be  disposed  to  restrict  the  authority  to  the  individual 
Judge  who  made  the  order.  The  words  may  be  construed  in 
this  way,  and  I  should  be  disposed  to  put  the  more  enlarged 
construction  upon  them — any  other  leading  to  much  inconve- 
nience, fiut  I  think  that  the  case  must  be  worked  out  by  a 
Judge,  where  the  proceedings  originated  before  a  Judge.' 
The  Role  was  discharged.  Marke  v.  Ridgetoay,  1  £x.  8,  is 
recognised  as  leading,  but  nothing  is  said  as  to  the  individuality 
of  the  Jodge.' 

<Un  1  U.  C.  Practice  Reports,  276,  Commercial  Bank  v. 
Clarkf  Mr.  Justice  Draper  (in  Practice  Court,  Mich.  Term,  8 
Vic.)  quotes  these  two  cases  and  decides  accordingly,  saying, 
'  Where  the  proceedings  have  begun  under  an  order  obtained 
at  Chambers,  all  subsequent  applications  should  be  made  in 
like  manner.' 

*'  I  feel  reluctantly  compelled  to  discharge  this  Rule  on  the 
authorities.  The  plaintiff  must  apply  to  a  Judge  in  Chambers, 
and  I  think  under  the  remarks  quoted  in  Brough  v.  Scolefield, 
he  need  not  fear  much  difficulty  in  the  objection  that  the  Judge 
who  made  the  order  can  no  longer  be  applied  to. 

«  Rule  discliarged  without  costs." 

On  the  26th  Nov.,  1856,  R,  Miller  obtained  a  summons  in 
Chambers  in  the  teems  of  the  Rule  Nisi  in  Practice  Court. 

W.  U.  Bum$,  for  claimant,  now  showed  cause,  and  made 
use  of  the  same  arguments  as  those  adduced  by  him  upon  the 
former  motion. 

Burns,  J.— The  case  of  Hood  v,  Bradimrpf  7  Scott's  N.  R. 
882,  is  directly  against  this  application,  and  I  must  discharge 
this  summons— but  it  will  be  without  costs,  as  it  b  difficult  to 
know  how  to  bring  an  Interpleader  issue  to  an  end,  and  no 
authority  is  oited.  The  proper  course  is,  as  it  appears  to  me, 
if  the  olaimiuit  does  not  go  down  to  the  Assizes  next  ensuing 
the  making  of  the  Interpleader  order,  either  for  the  Sheriff  or 
the  party  who  desires  to  proceed  to  move  to  rescind  the  order, 
and  to  embody  in  tlie  rescinding  order  a  direction  barring  the 


claimant :  and  I  apprehend  that  it  will  not  be  found  there  is 
any  difficulty  in  the  presiding  Judge  in  Chambers  making  an 
order  to  that  effect,  notwithstanding  the  original  interpleader 
order  was  made  by  a  Judge  not  now  on  the  Bench. 

Summons  discharged  without  costs. 


Ratricx  v.  Monarch  Insurance  Company. 

JmrrttMJ  tomud  /te^AppluaiieH  fitr. 

An  spipKettiion  for  an  increaMd  caiMel  fee  moft  be  made  to  Uie  Judge  who 
disposed  of  the  case  at  Niti  Friut, 

[Dec.  S,  ISfiij 

Ilolden,  for  plaintiff,  applied  for  an  increased  counsel  fee. 
The  case  was  not  really  triedf  a  verdict  having  been  taken  for 
the  plaintiff  by  consent  subject  to  the  decision  of  the  Court 
upon  a  special  ease  reserved. 

Burns,  J. — You  must  apply  to  the  Judge  who  disposed  of 
the  case  at  iVm  Prius,  or  to  one  of  the  Judges  before  whom 
the  argument  took  place  in  Banc,  who  maybe  acquiiinted  with 
the  facts  of  the  case. 


Sinclair  v.  Baby,  ano  Glkndknnino  v.  Baby. 

Sheriff*t  ntretiet-'Raitf  of. 

The  sureties  of  an  Ex-Sheriff  desiriiiy  to  be  released  from  their  eovenanl. 

Sheriff  the  amount  gf  their  covenant,  and  also  of  all 


should  pa^r  to  the  new 

costs  of  suits  a(;ainst  sc 

duiie  so,  they  may  plead  such  payment 


cosU  of  suits  a(;ainst  such  Ex-Sherttfup  to  the  time  of  such  payment :  having 

t  m  bar  of  actions  subsequently  bron^t. 


(Dec.  a,  1866.] 

These  were  actions  against  Ex-Sheriff  Baby. 
PhiUpoUs  applied  on  behalf  of  one  of  the  sureties  of  Baby 
for  relief  and  release  from  his  covenant. 

BvRNs,  J. — The  surety  must  pay  to  the  piesent  Sheriff  the 
amount  of  his  covenant,  (X500)  and  also  all  costs  of  actions 
which  may  have  been  brought  against  Baby,  as  Sheriff,  up  to 
the  time  of  snch  payment  The  costs  must  be  paid  over  and 
above  the  amount  of  the  covenant  Alter  having  done  this 
the  surety  may  plead  such  payment  in  accord  and  satisfaction, 
showing  the  facts,  in  bar  of  any  action  against  him,  and  I 
think  snch  a  plea  would  be  perfectly  good. 


Harrington  t.  Harrixoton. 

Ej€ctmint—Drfmc§  by  perun  not  named  im  writ—C.  L.  P,  ice,  iSBt,  fir. 

A  person  in  poMcl«ion  and  not  named  in  the  writ  of  ejectment  will  be  allowed 
to  appear  aiid  defend,  even  though  the  defendant  have  already  given  a  coa* 
fession  of  judgment,  and  a  writ  of  Hob.  foe.  po$$.  has  been  issued  thereon. 

[Dac.4,iaSS.] 

This  was  an  action  of  i^'ectment.  The  defendant  had  con- 
fessed judgment,  and  a  writ  of  Habere  facias  posssewionem 
had  been  issued.  The  present  application  was  made  by  one 
Mary  Harrington,  daughter  of  the  defendant,  for  the  purpose 
of  being  allowed  to  appear  and  defend  this  action,  under  the 
225th  section  of  the  C.  L.  P.  Act,  185G,  on  the  ground  ««that 
she  is  entitled  to  the  possession  of  the  said  premises,  and  the 
defendant  was  not  in  possession  thereof  when  served  with  the 
writ  of  summons  in  this  cause,  and  that  the  said  defendant  has 
confessed  judgment  in  this  cause  collusively  with  the  plaintiff 
for  the  purpose  of  turning  said  Mary  Harrington  out  of  poases- 
sion  of  the  said  land." 

The  affidavits  filed  fully  sustained  the  facta  stated  as  above 
in  the  summons. 
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CarraU  now  showed  cause,  and  filed  affidavits  contradicting 
the  statements  made  by  Mary  Harrington.  He  also  contended 
that  as  the  defendant  had  already  confessed  judgment,  a  third 
party  could  not  be  allowed  to  appear  and  defend.  If  Mary 
Harrington  is  entitled^  and  defendant  not,  a  judgment  against 
defendant  will  not  prevail  against  her ;  and  if  turned  out  of 
possession  she  may  have  her  remedy  by  action  of  trespass. 

M.  C.  Cameron,  in  reply. 

Burns,  J. — The  object  of  the  225th  section  was  precisely  to 
prevent  the  neeessky  of  proceeding  by  action  of  trespass  for 
redress,  by  allowing  persons  in  possession  to  appear  and 
<lefend  their  poflsession.  I  will  not  interfere  with  the  confes- 
sion of  judgment  given  by  the  deiendaat,  but  will  restrain  the 
plaintiff  from  turning  Mary  Harrington  out  of  possession  until 
the  title  is  settled.    This  summons  must  be  absolute. 


JOVES  V.  DjcBeRGUE  £T  al. 

AttaekmttU  of  eUfrrf-^.  L,  P.  Act,  1866,  $u,  IM. 

An  order  for  the  nttachment  of  debts  oader  lS4lli  section  of  C.L.V.  Act.  1858, 
will  be  gpranted  opon  affidavit  of  bdir/  tiT  ganiisbee's  indebtedness,  provided 
sufficient  grounds  be  shown,  in  affidavit,  for  such  belief. 

[Oee.  6, 180S.] 

Plaintiff  applied  ex  parte  under  the  194th  section  of  the 
C.  L.  P.  Act,  1856,  for  an  order  to  attach  a  debt  due  by  gar- 
nishee to  defendants. 

The  application  was  made  upon  an  affidavit  of  the  plaintiff 
that  he  had  recovered  a  judgment  in  this  cause ;  that  said 
judgment  is  still  wholly  unsatisfied ;  that  he  had  been  tn- 
Jbrmedy  and  had  good  reaeon  to  believe,  and  did  verily 
believe,  that  the  Brockville  and  Ottawa  Railway  Company 
are  indebted  to  defendants  in  a  very  large  amount ;  that  said 
Company  resides  within  the  jurisdiction  of  this  honourable 
Court ;  and  that  this  action  was  nut  commenced  against  defen- 
dants as  absconding  debtors.  Another  affidavit  was  filed  for 
the  purpose  oi  showing  the  grounds  on  which  plaintiff  founded 
his  belief  of  the  indebtedness  of  the  garnishees,  which  stated 
that  it  has  been  generally  understood,  and  deponent  has  been 
informed  by  the  Secretary  of  the  said  Company,  and  he  verily 
believes  that  defendants,  with  one  Sykes,  deceased,  were  con- 
tractors for  the  construction  of  said  Railway,  and  have  done  a 
large  amount  of  work  on  said  Railway  under  said  contract ; 
that  in  a  conversation  with  one  of  the  defendants  about  six 
months  ago,  said  defendant  told  deponent  that  he  had  been 
offered  £20,000  in  satisfaction  of  the  claim  of  defendants 
against  said  Company  for  work  done  on  said  Railway,  and 
that  he  would  not  take  that  sum  ;  that  the  defendant's  claim 
was  £90,000 ;  that  in  a  conversation  with  R.  M.  Watson,  Esq. 
formerly  Managing  Director  of  said  Company,  in  October  last, 
said  Watson  told  deponent  that  there  appeared  upon  the  bookh 
Company  a  balance  of  over  £20,000  in  favor  of  Sykes,  of  the 
DeBergue  &  Co.  (of  which  firm  defendants  are  the  surviving 
partners)  and  that  such  balance  had  been  subsequently  reduced 
to  about  £19,000. 
Btriuis,  J.,  granted  the  order,  (a) 


(a)  There  is  a  conflict  of  opinion  in  Upper  Canada  as  to  whether  the  affidavit 
in  a  ca^e  like  the  proMnt  should  not  bo  positive  instead  of  oxpreK«ing  merr 
belief,  as  in  this  case.  In  fiivuur  of  the  former  branch  of  the  proposiiiun  is  the 
decision  of  McLxax,  J.,  in  Hazlewood  v.  DtBtrgwt  cloJl.  ChamoersivdVov.  26, 
ISae,  and  of  iUoASTTt  J.,  in  CafomftM  Hood  Oompany  o.  i^naii,  Cbamberst 
Kov.  11,  lOBft    with-twth  of  which  ihe  oavs  ken  nptrtvd  wems  id  ooiidicv 


BfiOWX  V.  MlSKILLS.      • 

AnaAmoit  of  dOu    C,  L,  P.  Ael,  ISfit,  stelMis  IM. 

Where  the  canushee  rasides  oat  of  the  jorisdieti«n  of  the  Court,  Boaey  in  tha 
hands  of  h»  agent  within  the  jurisdiction  maf  be  attached  under  I9uh  sec- 
tion of  C.  U  P.  Act,  186«. 

(Dec.  6,  laSS.) 

Plaintifi  applied  ex  parte  for  an  order  under  the  194th  sec. 
of  the  C.  L.  P.  Act,  1S56,  to  attach  a  debt  due  by  one  Young 
to  defendant. 

The  afiUdavit  on  which  the  application  was  made  was  that 
of  plaintifi,  and  stated  that  a  judgment  had  been  recovered  by 
him  against  defendant,  and  that  the  same  was  still  wholly 
unsatisfied ;  that  a  Fi.  Fa.  had  been  issued  against  goods  and 
chattels,  and  returned  '<  no  goods" ;  that  one  Young,  formerly 
oi  the  city  of  London,  C.W.,  now  of  London  in  England,  is 
indebted  to  defendant  in  £107  10s. ;  that  said  Young,  on  being 
drawn  upon  by  defendant  in  favour  of  plaintiflf  for  the  amount, 
referred  plaintiff  to  one  Beddome,  whom  he  stated  was  his  agent 
in  Canada ;  that  said  Beddome  admits  that  he  has  moneys  of 
said  Young,  but  refuses  to  pay  plaintifi ;  and  lastly,  that  said 
Beddomo  resides  within  the  jurisdiction  of  the  Coutt 

Burns,  J.,  granted  the  order. 


Hardino  v.  Barratt. 


Attackmmt  of  dOrts—C.  L,  P.  Aet^  18SS,  stetim  194. 

Where  there  has  been  a  previous  understanding  between  the  judgment  debtor 
and  the  garnishee  that  the  latter  should  have  a  certain  period  of  credit,  a  Judge 
will  not  order  garnishee  to  pay  the  debt  until  such  period  of  credit  expires. 

(Dec  IS,  ISSC) 

An  order  had  been  obtained  under  the  194th  section  of  the 
C.  L.  P.  Act,  1856,  attaching  a  debt  due  by  one  Stovel  to 
defendant,  and  also  a  summons  calling  on  the  garnishee  to 
show  cause  why  he  should  not  pay  the  amount  thereof  to  the 
plaintifif. 

Stovel,  the  garnishee,  now  appeared  and  stated  that  he  was 
willing  to  pay  the  amount  of  the  debt,  but  the  amount  was  not 
due  for  three  months,  which  period  of  credit  had  not  elapsed. 

Richards,  J.,  granted  the  order  that  Stovel  should  pay  the 
debt  to  the  plaintiif  as  soon  as  the  period  of  credit  expired. 


so 


Harris  v.  Andrews. 

fraetict^Appearanee—C.  L,  P.  itel,  1866,  tet.  tt. 

e  is  in  lime  even  though  Sled 
I  judgment  be  not  fully  signed. 


An  appearance  u  in  lime  even  though  61ed  while  phuntiff  is  entering  judgment, 


P)ec.  IS,  ISfiS.] 

Defendant  had  obtained  a  summons  on  plaintiff  to  show 
cause  why  the  judgment  signed  in  this  cause  should  not  be  set 
aside,  on  the  ground  that  it  was  signed  after  an  appearance  had 
been  entered  for  defendant,  and  notice  tbereof  given  to  plain- 
tiff's attorney,  as  required  by  the  62ad  section  of  the  C.  L.  P. 
Act,  1856. 

It  appeared  that  on  Saturday,  29th  Nov.,  the  appearance  to 
the  writ  ol  summons  was  due.  On  Monday  morning  following, 
immediately  upon  the  opening  of  the  Deputy  Clerk's  office, 
plaintiil's  attorney  proceeded  to  entar  judgment  for  non-ap- 
pearance ;  and  while  the  Clerk  was  taxing  his  bi]J,  defendant's 
attorney  handed  the  Clerk  an  appearance  for  defendant  to  bt 
filed,  and  at  the  same  time  serv^  notice  thereof  on  plaintiJS's 
attorney,  who  disregarded  the  appearaxK>e  and  went  on  enter- 
ing his  judgment. 

J?.  Fitvgtfoid,  now  rixrwed  causif. 
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HAOARTTy  J. — ^The  appearance  was  in  time ;  the  Statute 
allows  the  defendant  to  appear  at  any  time  before  judgment, 
and  certainly  there  was  no  judgment  until  it  was  fully  signed. 

Summons  absolatOi  unthout  coats. 


WXBSTCB  JET  AL  Y.  HOASBURGH. 

■Appionai^g  fty  jwnon  nd  nanud  m  unrii. 

hovrt  to  •ppaar  and  defend  an  acuon  of  Ejeetnent  mtUI  be  gnuited  to  a  person 
not  named  in  the  writ,  punoaiit  to  the  asth  section  of  C.  U  P.  Act,  1866, 
VpoQ  alBdavit  of  the  applicant  that  he  i«  in  poescMion,  and  dlaclonng  hie  title. 

[Dee.  18,  186S.] 

One  Isabella  Horsburgh  obtained  a  summons  for  leave  to 
appear  and  defend  this  action>  pursuant  to  the  225th  section  of 
the  C.  L.  P.  Act,  1856. 

Her  affidavit  stated  that  she  is  in  possession  of  the  land  for 
which  this  action  is  brought ;  and  that  she  claims  title  under 
Deed  from  the  defendant,  dated  on,  &c.|  and  duly  registered 
on,  &c. 

M  C  Cameron  showed  cause. 
BicuAaDs,  J.,  granted  the  order. 


Beatt  v.  Charrity. 


Fraetie0--  Writ  tf  triat—Commisnm. 

It  is  a  good  objecticm  to  an  application  for  a  writ  of  trial  that  it  will  be  neccMary 
to  iaeue  a  oommiision  tot  the  eiamination  of  deteudaut's  witnesM*. 

[Dec.  93.  ISSa] 

Plaintifi  moved  absolute  a  summons  for  a  writ  of  Trial. 

Defendant  showed  cause,  and  produced  the  affidavit  of  his 
attorney,  stating  that,  owin^  to  the  residence  of  some  of  his 
witnesses  without  the  jurudiction  of  the  Courts,  it  will  be 
necessary  for  defendant  to  issue  a  commission  for  their  exami- 
nation. 

Robinson,  C.J. — The  objection  is  good,  and  the  summons 
must  be  discharged. 

Simimons  discharged  without  costs. 

The  Bank  of  Montreal  v.  Crone  ct  at.. 

Practi:t^Saiis/aeHoH  Piitc»^l>i^pm*in§  teitk  pbtmtiffU  Mignaiurf^RuU  64. 

JVifutyJkrm,lQBir 

Where  the  amoont  of  tho  judgment  in  small  and  plaintiff  resides  without  the 
junsdictioii  of  the  Court,  bis  sigiuiture  tn  the  Satisfaction  Piece  will  be  dis. 
peiwed  with,  and  his  attorney  authorized  to  acknowledge  satisfaction. 

(Dec.  22,  1856.) 

Button,  for  plaintifls,  applied  for  an  order  dispensing  with 
the  signature  of  the  plamtifis  to  the  Satisfaction  Piece,  as 
recmired  by  Rule  64,  Trinity  Term,  20th  Vic,  1856 ;  and 
auihonzing  their  attorney  to  acknowlege  satisfaction  of  the 
judgment. 

The  President  of  the  Bank  resides  in  Montreal,  without  the 
jurisdiction  of  the  Court,  and  could  not  there  conveniently 
appoint  any  practising  attorney  of  the  Court  to  witness  his 
signature. 

AoBiNsoN,  C.  J. — As  the  amount  of  the  judgment  is  small, 
I  will  grant  the  order. 

Order  granted. 


COUNTY    COURTS,    U.  C. 

^lu  t^e  pport  of  Quarter  Sessions  and  (^unty  Court,  County  of  Simcoc— 

J.  R.  GowAJV,  Judge— January,  ISSr?.) 

Regina  v.  Ebridge. 

A$torH9y»  NO  right  pa  6t  luard  as  advoeaU^^BarrisUrs  only  aBowtd  to  practice  as 

advocaUs  in  tJu  Inffrior  Courts  of  Rteord. 

Mr.  Wright,  an  a^mey-at-law,  stated  yesterday  that  he 
had  been  engaged  by  the  prisoner  in  this  case  of  Kegina  v. 
Erridge  as  counsel  to  defend,  and  desired  audience.  As  an 
l4ioraey-at-law  duly  admitted  in  Upper  Canada,  he  claimed 


moreover  the  risht  to  be  heard  as  an  advocate  in  these  Courts 
in  every  c&se,  cnminal  and  civil,  in  which  he  might  be  retained. 
The  early  adjournment  of  yesterday  has  enabled  me  to  con* 
sider  this  appiicationi  the  first  of  the  kind  which  has  ooma 
before  me. 

The  question  as  to  whether  attorneys  should  be  admitted  to 
the  privilege  of  Counsel  seems  to  resolve  itself  into  the  follow- 
ing considerations : — 

1st.  Are  attomies  prohibited  by  the  Law  Society's  Act  from 
practising  as  advocates  7  or,  in  other  words,  have  barristers 
the  txchuint  right  to  act  in  thet  capacity  in  all  Courts  of 
Record  in  Upper  Canada  7 

2nd.  Supposing  no  express  prohibition  to  exist,  is  an  attorney 
entitled  de  jure  to  plead  as  an  advocate  both  in  the  County 
Courts  and  uouits  of  Quarter  Sesaions  7 

3rd.  If  a  discretionary  power  be  appealed  to,  ought  it  to  be 
exercised  in  favour  of  attomies-at-law  7 

Ftrsf —Does  the  Law  Society  Act  of  Upper  Canada  f  37  Geo. 
Ill,  cap.  13)  give  barristers  a  ri^ht  to  audience  as  advocates 
to  the  exclusion  of  attomies,  in  me  County  Courts  and  Courts 
of  Quarter  Sessions  7 

The  Act  provides  for  the  incorporation  of  the  persons  theo 
<'  admitted  to  practice  in  the  law  and  practising  at  the  Bar  of 
any  of  Her  Majesty's  Courts  in  this  Province,"  into  a  Law 
Society,  and  empowers  the  Society  to  <<  form  a  body  of  rules  and 
regulations  for  its  own  government."  The  5th  section  enacts 
"mai  no  person  other  than  the  present  practitioners,  and 
those  heremafter  mentioned,  shall  oe  permitted  to  practice  a 
the  bar  of  any  of  His  Majesty*  s  Courts  in  the  Provinc-e,  unless 
such  person  shdfl  be  previously  elitered  of  and  admitted  into  the 
said  Society  as  a  Student  of  the  Laws,  and  shall  have  been 
standing  in  the  Books  of  said  Society  for  the  space  of  five 
years,  and  shall  have  conformed  himself  to  the  Rules  and 
Regulations  of  the  said  Society,  and  shall  have  been  duly  called 
ana  admitted  to  the  practice  of  the  law  as  a  Banister,  according 
to  the  constitution  and  establishment  thereof." 

The  question  turns  on  the  tme  construction  of  the  words  '^  any 
of  His  Afajesty's  Courts";  if  they  refer  to  and  include  the 
Inferior  Courts  of  Record,  the  right  of  Barristers  to  exclusive 
audience  is  bevond  doubt ;  if  intended  to  desimiate  the  Superior 
Courts  only,  tnen  an  attorney's  claim  to  be  heard  as  an  advo- 
cate in  the  Inferior  Courts  is  not  affected  by  the  Statute,  but 
must  be  disposed  of  on  other  grounds.  The  words  ^'  any  of 
His  Majesty's  Courts,"  implies  the  existence  of  more  than 
one ;  and  there  was,  I  believe,  at  the  passing  of  the  Act,  only 
one  Superior  Court  in  U.  C. ;  so  that  they  most  have  referred 
also  to  the  Inferior  Courts.  Every  Court  of  Record  is  the 
King's  Court,  (Co.  Litt.,  1170,  Bac.  Ab.,  2  vol.,  101.)  "The 
Courts  of  Westminster  are  the  Superior  Courts  of  the  Kingdom," 
(Bac.  Ab.,  102.)  County  Courts  and  Courts  of  Quarter  Sessions 
are  Courts  of  Record,  and  are  therefore  within  the  term  "  Her 
Majesty's  Courts,"  if  used  by  the  Legislature  in  its  broad  and 
comprehensive  sense. 

The  'popular  use  in  England  of  the  words  "  His  Majesty's 
Courts,''  nas  reference  to  the  Courts  at  Westminster,  but  in 
many  of  the  Imperial  Acts  to  which  I  have  referred,  the  special 
designation  "  Her  Majesty's  Courts  of  Record  at  Westminster" 
is  used ;  for  example  in  the  following  statutes  passed  before 
and  about  the  time  when  the  Law  Society's  Act  was  passed, 
viz.,  34  (xeo.  Ill,  cap.  46,  sec.  4 ;  36  Geo.  Ill,  cap.  8,  sec.  17 ; 
38  Geo.  Ill,  cap.  78,  sec.  29.  In  the  33rd  Geo.  Ill,  cap.  68, 
sec.  1,  similar  langua^re  occurs,  but  in  the  3rd  clause,  the 
words  "any  of  His  Majesty's  Courts  of  Record  in  Wales," 
(Courts  of  limited  jurisdiction)  are  used. 

Seeing  that  the  words  "  His  Majesty's  Courts"  were  used 
by  the  u.  C.  Legislature  in  Acts  before,  at  the  time  of,  and 
after  the  passing  of  the  Law  Society's  Act,  we  may  from  a 
referencato  them  find  a  reasonable  clue  to  the  meaning  of  the 
same  words  in  the  Law  Society's  Act. 

The  32nd  Geo.  Ill,  cap.  2,  enacts  that  every  issue  of  fajcX 
found  in  any  action,  real,  peraonal,  or  mixed,  and  brought  in 
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any  of  <<  His  Majesty's  Courts  of  Justice"  within  U.  C,  shall 
be  tried  by  a  Judge,  &c.  The  SSnd  Geo.  III^  cap.  7  and  33, 
Geo.  Ill,  cap.  5,  severally  give  penalties,  &c.,  to  informers, 
**  who  shall  sue  for  the  same  in  any  of  His  Majesty's  Courts  of 
Record  within  this  Province."  The  3rd  section  of  the  last 
mentioned  Act  provides  a  method  for  preserving  the  testimony 
oi  certain  mariages  by  attestation,  registered,  &c.,  which 
<'  registry  shall  be  neld  as  sufficient  evidence  of  such  marriafi;e 
in  all  His  Majesty's  Courts  of  Law  and  Equity."  The  old 
ReffistryAct,  SiB  Geo.  HI,  cap.  6,  sec.  6,  directed  the  Rems- 
trars  recognizance  <<  to  be  transmitted  unto  the  Court  of  His 
Majesty's  Bench  of  the  said  Province.'^  Here  it  is  observable 
that  the  Court  of  Queen's  Bench  is  designated  in  special  and 
appropriate  terms;  while  in  the  10th  clause  treble  damages 
are  given  to  a  party  injured,  &c.,  to  be  recovered  by  action  of 
debt  <<  in  any  of  His  Majesty's  Courts  of  Record."  And  the 
last  clause  provides  that  the  Act  shall  be  taken  <<  in  all  Courts 
,  within  the  Province"  as  a  public  Act.  The  variation  in  terms 
in  reference  to  Courts  is  very  noticeable : — 1st.  The  Court  of 
His  Maje^'s  Bench ;  2nd.  His  Majesty's  Courts  of  Record ; 
did.  All  Courts  within  this  Province.  Again,  in  36  Geo.  Ill, 
cap.  If  see.  3,  the  Court  of  King's  Bench  Iuls  the  special  desig- 
nation^ **  His  Majesty's  Court  of  his  Bench,"  and  in  sec.  5, 
**ThB  Court  of  His  Majesty's  Bench."  In  the  37  Geo.  Ill, 
eapr.  7,  ^e  terms  <<  Court  of  King's  Bench"  appear.  Referring 
to  the  revised  Statutes  of  U.  C,  (1831)  in  no  Statute  previous 


to  the  Law  Society's  Act  did  I  notice  the  Court  of  King's  Bench 
described  as  **  His  Majesty's  Court" :  it  is  desi^ated  as  above 


His  Majesty's  Bench,"  or  the  like. 

The  langua^  of  some  of  the  Statutes  passed  subsequently 
to  the  Law  Society's  Act  may  also  help  to  iuraish  an  exposition 
of  the  sense  in  which  the  words  ^  His  Majesty's  Courts"  (as 
used  in  the  Act,)  are  to  be  understood.  The  59th  Geo.  III., 
cap.  15,  makes  certain  instruments,  evidence  of  particular 
facts,  <<  in  all  His  Muesty's  Courts,"  &c.  The  59th  Cxeo.  Ill, 
cap.  24,  ia  by  the  24th  clause  declared  to  be  a  public  Act," 
and  the  same  is  to  be  construed  as  such  in  Her  Majesty's 
Courts  in  this  f^vince."  The  4th  €reo.  IV,  cap.  3,  required 
*^  every  attorney  of  Hie  Majesty^e  Court  of  King^s  Bench  in 
this  Province"  to  take  out  an  annual  certificate  of  his  having 
been  admitted  to  practise  <<  as  an  attorney  in  the  said  Court," 
and  a  subsequent  clause  imposes  a  penalty  on  an  uncertificated 
attorney  practising  «<  in  any  of  Hie  Majesty^e  Courts  in  this 
Province, ^^  (surely  County  Courts,  if  not.  Courts  of  (Quarter  Ses- 
sions, were  here  comprehended)  to  be  recovered  by  information 
<<  in  His  Majesty's  Court  of  Queen's  Bench.  The  3rd  Vic, 
cap.  2,  repealed  this  Act,  but  the  6  and  7  sections  contain  a 
similar  enactinenL  In  the  1 1  Geo.  IV,  cap.  5,  County  (District) 
Courts  are,  in  direct  terms,  designated  as  «His  Majesty's 
Courts."  The  first  clause  enacts  that  **  if  any  action  to  be 
hereafter  commenced  in  His  Majesty's  Court  of  king's  Bench, 
or  in  any  ol  His  MaJesty^s  District  Courts,*^  the  defendant 
proves  a  demand  beyond  the  amount  plaiutilf  proves,  he  may 
nave  a  verdict  for  the  diOerence :  and  in  the  next  clause  there 
is  a  provision  relative  to  Inferior  Courts,  the  Court  of  Request. 
This  is  the  only  Statute  in  which  I  find  the  term,  <<  His  Majesty's 
District  Court.s" 

it  is  said  the  County  Courts  and  Courts  of  Quarter  Sessions, 
bein^  Courts  of  Local  Junsdictioa,  are  Inferior  Courts,  and  are 
not  m  any  sense  Superior  Courts,  which  it  is  urged  «  His 
Majesty's  Courts"  mean.  However  this  may  be,  the  question 
at  issue  wiU  not  be  much  affected  if  in  the  Law  Society  Act 
they  were  included  under  the  term.  His  Majesty's  Courts ;  and 
it  is  a  circumstance  of  considerable  weight  that  in  the  Acts  of 
Parliament  I  have  noticed  County  Courts  and  Courts  of  Quarter 
Sessions  are  referred  to  as  <<  His  Majesty's  Courts,"  and  in  one 
Act  receive  that  special  designation ;  independently  of  this  I 
see  little  in  the  argument  itseu  as  to  limit  in  jurisdiction.  The 
Courts  of  the  Counties  Palatine,  though  limited  as  to  place,  were 


held  to  be  Superior  Courts.  The  C^ourt  of  Queen's  Bench  was 
<<  Hie  Superior  Court  of  Common  Law  in  U.  C,  and  in  these 
terms  it  is  noticed  in  the  preamble  to  48(jeo.  Ill,  cap^  4,  <<  An 
Act  to  regulate  the  costs  in  actions  brought  in  the  (^urt  of 
King's  Bench,  where  same  might  have  been  brought  in  District 
0>uits."  In  the  3rd  Wm.  IV,  cap.  1,  s.  27,  relative  to  Courts  of 
Requests,  District  Courts  are  referred  to  as  '<  Superior  Courts" ; 
and  again  in  the  Statutes  of  Canada  4  &  5  Vic,  cap.  3,  sec.  50, 
the  words  <<  Superior  (k>urts  of  Record  "  are  apphed  to  District 
Courts — but  I  do  not  build  anything  on  the  expression  in  thia 
Act  of  Canada. 

The  bearin<T  of  the  references  I  have  made  seem  to  point  but 
to  the  conclusion  that  «  His  Majesty's  Courts  of  Record,"  as 
used  in  the  Law  Society's  Act,  include  the  County  Courts  and 
Courts  of  Quarter  Sessions,  and  therefore  that  attoraies  are  pro- 
hibited from  practising  therein  as  advocates :  I  so  speak  vriih 
great  diffidence,  but  I  may  be  permitted  to  say  that  had  the 
above  considerations  been  urged  upon  the  Court  in  the  case 
of  Lapenotiere  the  decision  might  nave  assumed  a  different 
shape. 

But  an  opinion  having  been  expressed,  that  no  satisfactory 
grounds  appeared  for  or  against  the  claim  of  attomies  to  be 
heard  as  counsel,  I  do  not  feel  at  liberty  to  hold  otherwise  as 
respects  the  Quarter  Sessions.  With  regard  to  the  Ciounty 
Courts,  the  case  is  different ;  in  my  opinion  the  Judge  acting 
therein  not  only  may  but  must  decline  hearing  attomies  as 
advocates,  for  by  <'  the  County  Courts  Procedure  Act  of  1856, 
(seo.  19)  it  is  enacted  that  in  cases  not  expressly  provided  for 
by  law,  the  practice  and  proceedings  of  the  County  Court  shall 
be  regulated  by  and  shall  conform  to  the  practice  of  the  Supe- 
rior Courts.  The  case  of  Lapenotiere  is  authority  for  holoing 
the  absence  of  any  express  le^  provision;  the  practice 
then  of  the  Supreme  Courts  applies,  and  to  toe  exclusion  of 
attomies. 

I  now  proceed  to  the  next  question : 

Second — Supposing  no  exnress  prohibition  to  exist,  is  an 
attorney  entitled  de  jure  to  plead  as  an  advocate  in  the  Local 
Courts  oi  Record  ? 

''An  attorney-at-law  (says  Blackstone)  answers  to  the  pro^ 
curator  or  proctor  of  civilians  and  canonists ;  and  he  is  one 
who  is  put  m  the  place  stead  or  turn  of  another  to  manage  his 
matters  at  law." 

In  Jmvey^s  Practice  the  definition  is,  attumatus  or  attor^ 
natus  in  law,  is  an  officer  appointed  by  the  court  to  prosecute 
or  defend  actions  brought  against  or  prosecuted  by  their  clients. 

In  Comyn^s  Digest, ''  a  person  appointed  ad  prosequendum 
or  defendenduvi^^ ;  in  Bacon^s  Abridgement,  "  one  appointed 
to  prosecute  or  defend  for  his  client :  and  Merijield,  in  nis  trea- 
tise of  the  law  of  attomies,  gives  this  description :  '<  An  officer 
of  a  Court  of  Record  legally  Qualified  to  prosecute  and  defend 
actions  in  Courts  of  Law  on  the  retainer  of  clients." 

I  see  nothing  in  any  of  the  Books  I  have  been  able  to  refer 
to,  to  show  that  the  office  of  an  attorney  embraces  that  of  an 
advocate  also :  in  its  origin  it  certainly  did  not,  nor  is  there 
anything  in  the  properties  of  the  office  of  attorney,  as  explained, 
significant  of  the  advocate's  duty.  Barrister  is  only  the  modern 
term  for  advocate.  The  profession  of  the  barrister  and  the 
attorney  have  their  several  duties,  and  are  as  distinct  in  their 
nature  as  those  of  tUe  physician  and  apothecary. 

<<  To  the  barrister  it  properly  appertaineth  les^ly  and  in 
order  to  set  before  judges  and  juries  that  which  the  diligence 
ol  the  attorney  has  gathered  from  the  complaints  of  the  client ; 
so  that  the  whole  together,  banister,  attorney  and  client,  make, 
as  it  were,  one  man." 

The  benefits  arising  from  a  division  of  labour  and  distinct 
duties  in  the  profession  of  the  law,  are  certainly  very  partially 
felt  in  this  country  on  account  of  both  branches  bein^  com- 
monly followed  by  the  same  person ;  but  there  has  been  no 
blending  of  ike  callings :  the  oifice  of  the  attorney  is  merely 
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accidental  to  that  of  the  barrister,  and  the  difitiactioa  ia  recog- 
nized by  the  Legislature  and  the  Courts. 

The  usage  in  England  and  Ireland  is  referred  to  as  evidence 
of  a  recognition  of  the  attorney's  right  to  act  as  an  advocate 
at  the  Quarter  Sessions.  I  know  not  if  this  practice  at  home 
be  founded  on  ancient  usage  or  permitted  in  the  exercise  of  a 
discretion ;  I  should  suppose  the  latter  from  what  is  said  on 
the  subject  in  Dickenson^ 8  (^tarter  Sessioru  Practice.  But 
the  usage  or  practise  of  the  C*ourts  at  home  cannot  bind  us 
here,  unless  embodied  in  our  legal  system ;  and  the  attorney 
in  England  occupies  higher  ground  than  the  attorney  in  this 
country,  he  receives  after  examination  a  certificate  of  his 
fitness,  which  the  latter  does  not. 

In  this  point  of  view  the  9th  sec.  of  4  &  5  Vic,  cap.  24,  is 
relied  on  as  a  Legislative  recognition  of  the  existence  of  a 
practice — hearing  attorneys  as  advocates :  the  words  are — 
'<  all  persons  tried  for  felonies  shall  be  admitted,  &c.,  to  make 
defence,  &c.,  <<  by  counsel  learned  in  the  law  or  by  attorney 
in  the  courts  where  attorneys  practise  as  counsel." 

If  the  practice  existed  in  U.  C,  I  must  presume  it  prevailed 
in  the  exercise  of  a  discretion  on  the  part  of  the  court  in  favor 
of  attorneys,  as  a  mere  matter  of  practise  in  particular  courts 
for  public  convenience,  it  can  be  altered  by  an^r  court  when 
occasion  demands  it.  For  in  respect  to  practise  not  pre- 
scribed by  law,  every  independent  tiubunal  can  and  does  act, 
unfettered  by  the  rules  laid  down  by  another  of  the  same 
grade  for  its  mternal  regulation. 

It  seems  to  me  however,  that  any  argument  to  be  drawn 
from  the  clause  will  at  least  be  greatly  weakened  by  the  fol- 
lowing considerations: — This  is  a  Statute  of  Canada.  The 
Law  Society's  Act,  and  other  Acts  to  which  I  have  referred, 
were  passed  by  the  Legislature  of  Upper  Canada.  The  4  &  5 
Vic,  cap.  24,  had  reference  to  Lower  Canada  as  well  as  to 
Upper  Cfanada :  it  re-enacted  matter  before  then  law  in  Upper 
Canada :  the  measure  was  not  even  introduced  by  an  Upper 
Canada  member.  Now,  when  there  is  change  of  constitution, 
it  seems  to  me  that  unless  acts  be  in  pari  materia  very  little 
weight  is  to  be  given  to  legislative  expressions  by  the  Legis- 
lature under  one  constitution,  in  expounding  the  meaning  of 
laws  by  the  Lesialature  under  another ;  the  position  of  Eng- 
land and  Ireland  after  the  Union  would  probably  furnish  illus- 
trations on  this  point,  but  I  have  neither  time  nor  material  to 
make  the  examination.  Respecting  this  particular  act,  we  may 
conclude  that  the  whole  Province  was  in  the  minds  of  the 
framers  of  the  law,  and  that  the  expressions  used  were  directed 
thereto.  It  may  be  that  in  certain  Courts  in  Lower  Canada 
attomevB  were  heard  as  advocates;  if, so,  the  fact  implied 
would  have  foundation,  although  that  privilege  was  not  granted 
in  any  Court  in  Upper  Canada. 

The  U.  C.  Act,  6  Wm.  IV,  cap.  44,  to  allow  persons  iudicted 
for  felony  to  make  full  defence,  presents  no  recognition  of  the 
attorney's  right  to  act  as  counsel,  but  the  reverse.  The  words 
are,  it  shall  be  lawful  for  any  person  tried  for  felony  "  to  be 
heard  in  full  defence  before  the  court  and  jury,  either  person- 
ally  or  6y  counsel  at  his  or  her  election." 

The  preamble  shows  the  reason  of  the  law  and  the  evils  it 
was  designed  to  remove. 

<<  Wherea^i,  (it  reads)  nothing  is  more  just  and  reasonable 
than  that  persons  prosejuted  for  felony,  whereby  their  liberties, 
lives  and  characters  may  be  lost  and  dejitroyed,  should  be 
justly  and  equally  tried,  and  that  persons  accused  as  otienders 
therein  should  not  be  debarred  ^i  just  and  equal  means  for 
defence  of  their  innocencies  in  such  case,  in  order  thtreunlo, 
and  for  better  regulation  of  trials  of  persons  prosecuted,"  &c. 

Now,  if  the  practice  of  hearing  attornies  as  advocates  existed 
in  U.  C,  it  is  reasonable  to  suppose  it  must  have  been  known 
to  the  U.  C.  Legislature ;  and  it  is  equally  reasonable  to  pre- 
sume that  its  existence  would  have  induced  the  Legislature  to 
insert  apt  words  in  the  law  to  meet  it,  in  order  more  efiectually 
to  enlarge  the  means  for  carrying  out  the  beneficial  end  ii; 
view.    If  then  this  statute  of  Upper  Canada  is  not  a  proof  of 


the  non-existence  of  the  practice  in  U.  C,  as  evidence,  it  is 
at  least  a  good  set-off  against  the  statute  of  Canada  before 
referred  to. 

On  the  whole  I  am  of  opinion,  that  an  attorney  is  not  entitled 
de  jure  to  plead  as  an  advocate  in  these  Courts. 

I  come  to  the  last  question : 

Third — Ought  a  discretionary  power  to  be  exercised  and  the 
privilege  of  advocacy  to  be  granted  to  attorneys  in  the  Courts 
of  Quarter  Sessions ;  (as  respects  the  County  Court  as  before 
mentioned,  I  think  there  is  no  discretion — attorneys  must  be 
excluded.) 

An  application  to  the  discretion  of  the  Court,  should  be 
founded  on  public  convenience  and  on  public  policy — ^ihese 
are  the  only  grounds  on  which  an  appeal  to  the  discretion  of 
any  court  of  j  ustice  can  properly  be  made.  I  do  not  think  that 
either  can  be  brought  to  sustain  the  present  application.  There 
is  a  bar  in  attendance  sulhcient  to  afford  a  choice  of  advocates 
to  the  suitors ;  and  therefore  attornies  cannot  claim  to  be  let 
in  as  advocates  ex  necessitate,  and  to  allow  attorneys  to  invade 
the  peculiar  functions  of  the  advocate,  would  not  m  my  judg- 
ment be  defensible  on  any  ground  whatever. 

The  privilege  of  advocacy  held  by  the  bar  has  been  recog- 
nized for  ages,  and  the  exclusive  principle  encouraged  tor 
the  public  benefit. 

A  brief  review  of  the  enactments  in  reference  to  attorneys 
and  barristers  will  better  indicate  their  relative  status  at  this 
time. 

The  ordinance  of  the  Province  of  Quebec  (25  Greo.  III» 
cap.  4,)  was,  I  believe,  the  first  legislative  provision  in  this 
country,  aft^r  it  became  a  British  province,  respecting  the 
profession.  The  preamble  is  in  these  words :  <'  Whereas  the 
welfare  and  tranquility  of  families  require  as  an  object  of  the 
greatest  importance  that  such  persons  only  should  be  appointed 
to  act  and  practice  as  barristers  and  attorneys,"  •  •  •  • 
**  who  are  properly  qualified  to  perform  the  duties  of  those 
respective  employments." 

This  ordinance  appointed  the  manner  in  which  barrister 
and  attorney  should  obtain  qualification  to  practise :  in  both 
branches  of  the  profession  it  was  the  same — ^a  service  under 
articles ;  but  each  candidate  was  commissioned  after  exami- 
nation, and  on  being  approved  of  by  the  iudges.  The  clause 
is  to  this  effect,  that  no  person  should  be  commissioned  or 
permitted  to  practise  as  a  barrister,  advocate,  solicitor,  attor- 
ney or  proctor-at-law,  who  had  not  bond  fide  served  under 
articles  with  a  practising  advocate,  &c.,  lor  six  years ;  and  it 
goes  on,  neither  shall  any  person^  &c.,  <<  be  commissioned  or 
admitted  to  practise  in  any  of  the  several  capacities  as  afore- 
said until  after  he  shall  have  been  examinea  by  some  of  the 
first  and  most  able  barristers,  advocates  and  attorneys  of  the 
Courts  of  Judicature  in  this  Province,  before  the  Chief  Justice 
or  two  or  more  of  the  Judges  of  some  of  His  IVfajesty's  Courts 
of  Common  Pleas,  and  approved  and  certifie<i  by  such  Chief 
Justice  or  Judges  to  be  of  ht  capacity  and  character  to  practice 
the  law  ill  the  several  courts  of  the  Province." 

The  Upper  Le^^islature  altered  the  system  established  by 
this  ordinance,  but  the  di;jlinciion  of  classes  was  preserved 
and  defined.  Persons  were  entitled  to  be  commissKined  and 
admitted  to  practi.se  as  attorneys  without  any  examination  as 
tu  their  fitness,  a  service  under  arlicles  to  an  attorney  being 
the  only  qualification  required. 

The  degree  of  barrister y  however,  could  only  be  obtained 
from  the  Law  Society  upon  these  preliminaries — admission  to 
and  remaining  on  the  books  of  the  Society  as  a  Student  for 
five  years — conforming  to  the  rules  and  regulations  of  the 
Society,  and  being  duly  called  <<  according  to  the  constitution 
and  establishment  thereof."  By  the  ruies  of  the  Law  Society 
of  Upper  Canada,  no  person  can  be  admitted  as  a  Student, 
unless  found,  on  full  and  striot  examination,  to  be  by  habits, 
character  and  eduoatioo,  duly  qualified  for  admission ;  and  a 
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thorough  familiarity  with  certain  prescribed  subjects  and 
books  IS  required. 

The  Student  member  of  the  Law  Soeiety  must  attend  a 
given  course  of  Lectures^  and  after  remaining  on  the  books  of 
the  Societjr  for  five  years,  he  must  again  submit  to  an  e.vami- 
nation  of  his  le<^l  and  general  att  inments,  and  if  found  pro- 
perly qualified  for  call,  he  is  admitted  to  the  degree  of  barrister 
at  law.  (The  course  prescribed  was  always  respectable,  and 
late  rules  have  wisely  enlarged  the  requirements.)  Thus  in 
U.  C.  we  see  the  qualifications  of  the  attorney  lowered,  or  at 
least  the  test  of  fitness  dispensed  with,  and  that  branch  of  the 
profeMion  placed  on  a  less  safe  footing  for  suitors  than  in  Eng- 
land or  in  Lower  Canada,  while  the  distinguished  calling  of 
the  barrister  is  elevated  and  accredited  by  extended  qualifi- 
cations and  searching  requirements. 

It  is  to  be  remembered  also,  that  as  at  present  constituted  the 
Local  Courts  are  presided  over  by  a  single  Judge,  whose  duties 
are  not  wholly  confined  to  one  Court  or  to  one  class  of  cases, 
and  who  has  the  bulk  of  the  business,  civil  and  criminal, 
arising  in  his  county,  to  dispose  of;  that  the  jurisdiction 
delegated  to  County  Judges  has  been  greatly  enlarged,  and 
that  new  and  difficult  questions  are  conttantly  arising  before 
them ;  and  therefore  it  ceitainly  seems  most  desirable  that  the 
Local  Courts  should  have  the  assistance  of  an  educated  and 
able  local  bar.  The  law  requires  a  standing  in  <he  Judge, 
why  not  in  the  advocate  ? 

An  advocate  is  something  more  than  a  mere  agent  for  his 
client ;  he  is  in  reality  an  officer  assisting  in  the  administra 
tiou  ot  justice — '<  acting  in  aid  of  the  judge  before  whom  he 
practices." 

Of  the  capabilities  of  the  four  gentlemen  practising  in  this 
county  as  attorneys,  I  entertain  a  nigh  estimate,  and  I  would 
by  no  means  eay  anything  disparagingly  of  attorneys  as  a 
class;  bM  I  think  that  on  broad  grounds  the  assistance  of  the 
«ccreditffi  advocate  is  to  be  preferred.  If  attorneys  were 
admitted  to  act  jas  adffiocates,  articled  clerks  would  bye  and 
bye  ask  for  the  same  privilege,  and  in  the  end  simple  loqua- 
city mi^ht  advance  a  claim.  It  is  far  more  important  to  the 
public  man  to  the  profession,  that  advocacy  should  be  confined 
to  the  gentlemen  aclmitted  to  the  bar. 

The  Xaw  Society  of  Upper  Canada  was  instituted  for  the 
purpose  of  securing  to  the  Province  a  learned  and  honourable 
Dody  to  assist  their  fellow  subjects,  and  support  and  maintain 
the  constitution ;  and  we  have  it  from  the  highest  authority 
in  the  Poovince,  Ihat  it  was  extremely  well  calculated  to 
ensure  the  respectability  of  the  profession  in  Upper  Canada, 
and  has  most  satisfactorily  fulfilled  its  object. 

Unless  plainly  obliged  to  hear  attornies  as  advocates,  I 
would  not  in  my  sphere  of  action  (whatever  may  be  the  prac- 
tice in  other  independent  tribunals)  exercise  a  discretion  at 
variance  with  privileges  conferred  upon  barristers  for  the 
public  good,  ami  held  by  them  as  a  sacred  trust ;  and  in  refusing 
to  attornies  the  privilege  of  advocates,  I  follow  a  course  which 
I  believe  will  best  serve  the  due  and  satisfactory  administra- 
tion of  justice.  The  gentleman  who  now  applies,  I  am  pleased 
to  know,  will  only  be  temporarily  afiected  t>y  my  decision,  for 
Mr,  Wright  now  stands  on  the  books  of  the  Law  Society  as  a 
Student,  and  may  be  called  to  the  bar  in  due  course. 
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PRACTICAL  POINTS. 


COURT  OR  JUDGE RELATIVE  POWERS. 

To  tell  where  the  jurisdiction  of  a  Judge  in  Cham- 
bers ends,  and  that  of  the  Court  begins,  is  simply 
impossible.  His  authority  to  make  orders  in  the 
various  cases  which  are  brought  before  him  is, 
when  considered  upon  principle,  the  authority  of 
the  Court  itself.  No  order  made  by  a  Judge  in 
Chambers  can  be  enforced  by  attachment  until  it 
has  been  made  a  rale  of  Court.  On  any  other  prin- 
ciple it  is  difBcult  to  account  for  the  validity  of 
many  acts  done  by  a  single  Judge,  such  as  setting 
aside  irregular  judgments ;  which  judgments  must 
in  principle  be  considered  the  acts  of  the  whole 
Court,  discharging  prisoners  out  of  execution,  and 
the  like ;  {Doe  dem.  Prescott  v.  RoCy  I  Dowl,  P.C., 
274.)  The  Judge,  for  the  purpose  of  all  applica- 
tions that  may  be  made  to  him,  represents  the 
Court,  and  sits  apart  both  for  the  convenience  of 
the  Court  and  of  suitors.  It  is  intended  that  mat- 
ters which  from  their  nature  are  too  trivial  to  be 
entertained  by  the  full  court,  or  of  too  urgent  a 
nature  to  be  delayed  till  term,  should  be  disposed 
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of  by  a  single  Judge.  He  exercises  a  subordinate 
and  generally  a  delegated  power.  But  of  late  his 
jurisdiction  is  much  increased  under  powers  ex- 
pressly or  impliedly  given  by  Statute.  No  words 
are  of  more  frequent  occurrence  in  our  C.L.P.  Act, 
1866,  than  the  words  "Court  or  Judge."  The 
jurisdiction  acquired  by  a  Judge  under  an  Act  of 
Parliament  must  be  governed  by  ths  provisions  of 
the  particular  Act.  In  some  cases  the  powers  con- 
ferred are  concurrent  with  those  of  the  Court  and 
exercisable  subject  to  the  control  of  the  Court. 
Whilst  in  others  the  jurisdiction  of  the  Judge  is 
complete  and  supreme  in  itself — admitting  of  no 
appeal.  The  nature  and  extent  of  the  jurisdiction 
must  be  gathered  from  the  language  of  the  Statute. 
The  Court,  it  seems,  may  delegate  its  power  to  a 
single  Judge  without  any  express  enactment  for 
that  purpose.  And  where  a  Statute  confers  autho- 
rity, unless  a  distinction  is  made  in  the  Statute 
between  the  powers  of  the  Judge  and  those  of  the 
Court,  the  Judge  has  the  same  power  as  the  Court ; 
{SmeeUm  v.  Collier^  1  Ex.,  457.)  Where  a  motion 
is  to  be  made  in  open  Court  in  term  time  it  may  be 
urged  that  the  Legislature  contemplated  that  such 
authorities  should  be  confined  to  the  Court,  {Jones 
V.  Fitzaddamy  1  Cr.  &  M.  855) ;  or  where  the  power 
as  in  Prov.  Stat.  7  Vic,  cap.  SO,  sec.  6,  for  relief  of 
Sheriffs  on  adverse  claims,  is  directed  to  be  exer- 
cised by  rule  of  Court ;  {Slww  r.  Roberts^  2  Dowl. 
P.  C,  25.) 

No  better  example  can  be  adduced  of  the  dis- 
tinction to  be  observed  between  the  powers  of 
the  Court  and  a  Judge  than  that  of  the  Inter- 
pleader Act,  7  Vic,  cap.  SO,  already  mentioned. 
The  first  section  enacts  that  it  shall  be  lawful  for 
"the  Court  or  any  Judge  thereof"  to  make  rules 
and  orders ;  but  the  sixth  section  before  amend- 
ment enacted  that  "  the  Court"  should  have  the 
power  to  call  the  parties  before  them  by  "  rule  of 
Court."  The  inference  that  the  legislature  con- 
templated a  distinction  between  the  powers  to  be 
exercised  by  the  Court  and  the  Judge  was  irresis- 
tible. To  remove  the  effect  of  such  a  construction, 
and  to  confer  upon  a  single  Judge  power  to  deal 
with  applications  under  sec.  6,  an  express  enact- 
ment was  passed,  (9th  Vic,  chap.  56,  section  4.) 
Wherever  the  legislature  give  powers  in  general 
terms,  and  without  any  express  limitation,  it  is  the 


same  ^  Us  if  those  powers  were  given  by  common 
law.  The  legislature  is  aware  of  the  powers  the 
Courts  are  accustomed  to  exercise.  When  fresh 
powers  are  given  by  the  legislature  they  are  to  be 
exercised  in  the  usual  and  ordinary  way.  When 
special  limitations  are  intended  to  be  imposed  tke 
legislature  express  themselves  to  that  effect,  (per 
Alderson  B.,  in  Smelton  v.  Collier^  ubi  sup.)  There- 
fore it  has  been  held  under  Stat.  7  Geo.  II,  cap.  20, 
empowering  the  "  Court,"  upon  payment  of  prin- 
cipal money,  interest  and  costs,  due  on  any  mort- 
gage, &c,  sued  upon,  to  discharge  the  defendant 
from  the  action  that  a  Judge  in  Chambers  has 
power  to  entertain  the  application,  {Smeeton  v. 
Ca/liefj  ubi  sup.)  Where  a  Judge  exercises  duties 
which  belong  to  the  Court,  it  is  to  be  taken  that 
he  is  to  exercise  them  in  the  same  manner  as  the 
Court  itself,  unless  there  is  something  in  the  con* 
text  of  the  Statute  which  leads  to  a  diflerent  con- 
clusion, {3.  Parke  fi.)  A  Judge  in  Chambers  has 
the  same  jurisdiction  in  respect  of  the  costs  of  a 
summons  as  the  Court  whom  he  represents  has 
over  the  costs  of  a  rule ;  {Doe  dem.  Prescott  v.  Roe, 
9  Bing,  104 ;  In  re  Bridge  and  Wright^  24  A.  &  E  , 
48;  Sheriff  V.  Gresley^  1  A.  tk.  W.,  588;  ^avy  v. 
BrowUy  1  Bing.,  N.  C,  460 ;  Wilson  v.  WbrtAarpj 
4  Dowl.  P.  C.  441.)  And  if  a  party  make  applica- 
tion to  the  Court  in  a  vexatious  and  oppresive  man- 
ner, for  an  object  that  might  be  obtained  at  far  less 
costs  from  a  single  Judge,  the  Court  may  refuse 
the  application  with  costs;  {The  Duke  ojf  Bruns- 
tmck  V.  Shman^  5  C.  B.  218.)  Though  a  Statute 
direct  something  to  be  done  before  a  Judge  of  a 
partictdar  Court,  such  as  Court  in  which  action  is 
instituted,  it  does  not  follow  that  a  Judge  in  Cham- 
bers, though  of  a  different  Court,  has  no  power  to 
act.  On  the  contrary,  it  is  enacted,  "  that  the  Chief 
Justice  and  Judges  of  the  Queen's  Bench  and  Com- 
mon Pleas  shall  sit  in  rotation,  or  otherwise  as 
they  shall  agree  among  themselves,  and  that  every 
Judge  of  either  Court,  to  whatever  Court  he  may 
belong,  shall  be  authorized  to  transact  such  busi- 
ness at  Chambers  or  elsewhere  depending  in  either 
of  such  Courts,  as  may  be,  according  to  the  course 
and  practice  of  the  said  Courts,  transacted  by  a 
single  Judge*';  (12  Vic,  cap.  63,  sec  9.)  This 
Statute,  if  it  mean  anything  at  all,  must  mean  that 

a  Judge  in  Chambers  is  in  effect  a  Judge  of  each 
of  the  Courts,  no  matter  to  which  Court  he  may  in 
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fact  belong.  It  ia  substantially  the  sam*  as  Eng- 
lish Statute,  1  &  2  Vic,  cap.  45,  sec.  1,  under  which 
all  the  Judges  agreed  that  a  Judge  of  the  Exchequer 
sitting  in  Chambers  had  jurisdiction  to  make  an 
order  in  a  Queen's  Bench  case,  though  the  Statute 
authorizing  it  required  it  to  be  made  by  a  Judge  of 
the  Court  'Mn  which  judgment  was  entered^'; 
{PtUmer  v.  The  Justice  Assurance  Coft^pany^  2&  L.T. 
Rep.,  120.)  The  Judge  to  whom  application  is 
made,  may  either  refuse  or  grant  the  order  sought ; 
if  he  refuse  it,  and  have  in  the  matter  before  him 
absolute  and  supreme  jurisdiction,  there  can  be 
no  appeal.  But  generally,  unless  takei\  away  by 
express  enactment,  there  is  the  right  of  appeal; 
for  such  is  the  ordinary  practice  of  the  Court: 
{Chapman  v.  Kingy  4  D.  &  L.,  Sll.)  Where  the 
Court  has  original  jurisdiction  in  reference  to  the 
subject  matter  refused  in  Chambers,  it  has,  as  a 
general  rule,  appellate  jurisdiction:  {Robinson  v. 
Burbidge^  9  Q.  B.  1^89.)  If  the  Judge  gi*ant  the 
order  applied  for,  aQd  the  matter  be  not  one  exclu- 
sively within  His  discretion  an  appeal  mc^y  be  had 
for  a  review  of  the  order:  {Teggin  v,  Langfbrd,  10 
M.  &  W.,  556  i—Grussell  v.  Slokes^  14  C.  B.,  673.) 
But  the  Judge  has  authority  to  open  again  an  order 
granted  by  himself,  or  even  to  rescind  it  before  it 
has  been  carried  into  effect  upon  his  discovering 
that  he  has  made  it  inadvertently,  or  that  he  has 
been  surprized,  i^o  making  it  by  any  perversion 
or  concealment  of  fact? :  {Shaw  el  al  v.  Nickerson^ 
X  U.  C.  R.y  543)  If  a  party,  knowing  that  Judges 
sometimes  review  Uieir  own  orders,  elect  to  make 
a  second  application  to  the  Judge  in  Chambers, 
instead  of  appealing  to  the  full  Court,  the^  decision 
of  the  Judge  in  Chambers  cannot  be  appealed 
from :  {Thompson  v.  Becker  4  Q.B.  759)  One  Judge 
in  Chambers  cannot  entertain  an  appeal  from  a 
brother  Judge  as  a  single  Judge  in  such  a  case  has 
no  appellate  jurisdiction :  {lb.)  Neither  the  Court 
nor  a  Judge  will  allow  a  party  to  succeed  in  a 
second  application,  who  has  previously  applied  for 
the  very  same  thing  without  coming  properly  pre- 
pared, unless  perhaps  upon  satisfactory  explanation 
of  his  previous  conduct:  {The  Queen  v.  The  Man- 
Chester  and  Leeds  BxMway  Company^  8  U.  &  E.  413) 
or  unless  the  fin»t  application  has  failed  in  conse- 
quence of  some  clerical  error:  {Tilt  Vi  Dickson^  4 

C.  B.,  736)    The  rule  which  prohibits  the  making 
oi  a  second  application  upon  tnc  same  ground  as  a 
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former  unsuccessful  one  has  been  made,  is  one  of 
very  considerable  importance.  In  the  first  place  it 
tends  to  secure  regularity  and  propriety  in  the  mode 
of  making  applications.  It  also  protects  the  party, 
called  upon  to  show  cause,  from  being  harassed  by 
repeated  applications ;  and  it  prevents  the  undue 
and  wasteful  occupation  of  the  time  of  the  Court : 
(iJ.,  Wilde,  C.J.)  The  Court  will  not  encourage 
appeals  from  the  decision  of  a  Judge  in  a  matter 
over  which  he  had  a  full  discretionary  power, 
though  differing  from  him  on  the  merits  of  the  par- 
ticular case  :  {Tbmltnson  v,  Ballard^  4  Q.  B.,  642) 
If  the  circumstances  of  a  case  are  already  insuffi- 
cient to  warrant  an  order  made,  it  is  the  duty  of 
the  party  affected  by  it  to  apply  to  the  Court  to 
vary  or  rescind  it  on  the  ground  that  it  is  not  the 
result  of  a  fair  exercise  of  discretion :  {Griffin  v. 
Bradley^  6  C.  B.  722)  It  is  said  that  there  is  no 
inflexible  rule  as  to  the  period  at  which  such  aa 
application  should  be  made,  but  the  party  must  at 
least  apply  within  a  reasonable  time  :  {lb,)  The 
application  should  in  general  be  made  in  the  course 
of  the  term  next  after  the  decision :  Meredith  v, 
Gitlinsy  15  Jur.  564 ;  Orchard  v.  Moxey^  2  El.  &  B.  - 
206,  affirmed  in  Collins  el  al  v.  Johnson^  16  C.  B.,' 
588.)  Two  years  is  most  undoubtedly  an  unrea- 
sonable time  :  {Griffin  et  al  v.  Bradley^  ubi  sup.) 
On  a  motion  to  rescind  a  Judge's  order,  the  affida-^  • 
vits  on  which  the  order  was  obtained  should  be 
before  the  Court :  {Needham  v.JBrislowe^  4  M.  &  G.,  , 
262  ;  Pocock  v.  Pickerings  21  L.J.,  Q.B.,  365)  The 
rule  should,  be  drawn  up  on  reading  the  affidavits 
filed  in  Chambers :  {Edwards  v.  Martin^  21  L.  J., , 
Q.  B.,  884  ;  Grissell  v.  Stokes^  2  N.  C.  L.  Rep.,  and 
notes  thereto.,) 


ATTORNIES  AS  ADVOCATES. 

We  refer  to  the  case  of  Regina  v.  Erridge^  in  i 
this  number.     We  think  Judge  Gowan  has  taken- 
the  safe  course  in  respect  to  admissions  of  attorneys 
to  the  the  privilege  of  advocacy. 

There  was  a  time  in  the  history  of  TJpper  Canada  i 
when  it  was  considered  necessary  to  admit  (bV 
Statute)  individuals  to  practice — when  the  country 
was  in  its  infancy,  and  when  educationar  advan- 
tages were  not  easily  to  be   had :    that  day  has^ 
passed,  and  now  in  every  township  an  elementary 
education  is  accessible  to  all ;  and  in  e\^ry  county; 
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iheie  aie  two  or  more  Superior  or  Grammar  Schools 
designed  to  prepare  the  yoath  of  Upper  Canada 
for  entering  with  advantage  the  Universities  of  the 
country.  No  one  can  deny  that  it  is  for  the  inte- 
rests of  all  that  there  should  be  privileged  orders 
in  the  practice  of  the  Courts  of  Judicature,  and 
that  the  gentlemen  to  whom  that  privilege  is  granted 
should  be  fitted  by  educational  and  professional 
training  for  discharging  the  duties  incumbent  upon 
them. 

In  the  case  of  barristers  the  Law  Society  has 
taken  every  reasonable  precaution  to  prevent  any 
but  learned  and  honourable  men  obtaining  a  degree 
which  qualifies  them  to  practice — in  the  prelimi- 
nary examination  before  admission  to  the  Society, 
and  the  final  examination-before  call.  Our  readers 
out  of  Upper  Canada  will  see  by  reference  to  the 
notice  of  the  Law  Society  (on  page  vi.)  that  the 
subjects  of  examination  for  admission  secure  the 
exclusion  of  ignorant  candidates,  and  the  final  ex- 
amination is  equally  extensive  and  searching. 

In  the  case  of  attorneys/  there  is  absolutely  no 
guarantee.  They  may  be  deficient  in  general 
education,  and  know  no  more  law  than  a  '^  bum 
bailiff.''  They  are  admitted  on  mere  proof  of  ser- 
vice. There  is  no  test  by  which  their  fitness  is 
determined.  They  may  be  worth  their  weight  in 
gold,  or  their  weight  in  pig  lead :  who  is  to  say 
they  have  ^ot  the  standard  stamp  of  value  ? 

There  are  doubtless  several  well  qualified  gen- 
tlemen amongst  the  class  of  attorneys,  but  how  are 
the  public  to  determine  at  their  time  of  need  ?  and 
nothing  can  be  more  true  (to  use  the  words  of  the 
Lower  Canada  Act,)  than  that  ^^  the  welfare  and 
tranquility  of  families  require  as  an  object  of  the 
greatest  importance"  that  such  persons  only  should 
be  appointed  to  act  in  the  profession  of  the  law  as 
are  "properly  qualified  to  perform  the  duties  of 
their  employment." 

Let  the  attorneys  be  generally  recognized  as 
advocates,  and  you  open  a  door  to  further  inroads, 
and  from  the  lower  grade  in  the  profession  the  tran- 
sition would  be  easy  to  non-professional  intruders ; 
and  ignorant  and  garrulous  babblers  would  in  time 
drive  away  in  disgust  the  honorable  and  educated 
piactitioner. 

The  tendency  of  Legislation  here  and  at  home  is 
towards  decentralization,  with  new  and  multudin- 


ous  objects  of  jurisdiction  heaped  upon  the  local 
Judges.  It  is  all  important  that  they  should  have 
the  assistuice  of  an  upright  and  educaled  bar — 
and  on  grounds  of  paUic  policy  every  encourage- 
ment should  be  afforded  them. 

We  see  in  one  of  the  local  papers  a  report  of  a 
similar  application  to  Judge  Cooper  of  Ooderich, 
on  which  the  learned  Judge  would  appear  to  have 
taken  a  course  difierent  from  Judge  Gowan ;  but 
perhaps  there  is  little  substantial  difference,  for 
Judge  Cooper  appears  to  have  granted  the  privilege 
with  much  reluctance,  and  strictly  on  the  ground  oi 
necessity :  he  is  reported  to  have  said,  "  In  granting 
"  this  permission,  it  must  be  understood  that  it  is 
"  granted  entirely  ex  necesritaie^  •  •  •  «t  ^j^ 
"  that  upon  any  future  af^lication,  if  the  circum- 
"  stances  are  so  changed  that  the  interests  of  suitors 
"  can  be  properly  guarded  without  conceding  the 
"  privilege,  it  will  be  refused. '*• 

Until  lately  attorneys  as  a  class  distinct  from 
barristers,  have  been  almost  unknown,  but  of  late 
years  they  are  becoming  mcnre  numerous,  and  it  is 
within  the  bounds  of  possibility  that  legislation 
may  bring  upon  us  a  host  of  attomies  from  over  the 
water  that  would  spread  like  ** roaring  lions"  over 
the  land. 

As  to  the  purely  legal  aspect  of  the  ease  Regina 
V.  Erridge^  we  entirely  coincide  in  the  view  taken 
as  to  the  effect  of  the  19th  section  of  the  Couniy 
Courts  Act — ^the  practice  of  the  Superior  Courts  in 
all  matters  not  expressly  provided  for  applying  and 
extended  t»  the  Co.  Courts.  If  the  Law  Society's 
Act  did  not  prevent  attorneys  from  practising  in 
the  Inferior  Courts,  it  did  in  the  Superior  Courts, 
and  now  the  section  referred  to  says  the  practice  of 
both  Courts  shall  conform. 

The  position  of  barristers  here  and  in  Eng- 
land is  different  in  this  particular.  The  Superior 
Courts  in  England,  by  ancieni  usage^  allow  only 
barristers  to  practice  as  advocates,  but  if  barristers 
did  not  attend,  attorneys  wight  be  permitted  to  act 
in  that  capacity. 

With  us  barristers  have  b^  Ad  ofParliammt  the 
right  of  exclusive  audience  as  advocates,  and  the 
benefits  of  that  Act  are  by  the  section  in  question 
extended  to  the  County  Courts. 

•  We  qnote  a  cue  from  a  newmper  report  with  some  reloctance,  as  it  if  a 
standing  rule  with  as  boi  to  republisk  from  such  a  sooicc.— Boa.  L.  J. 


1867.] 


LAW    JOURNAL. 


89 


Of  course  every  County  Judge  will  act  on  his 
own  riew8  until  there  is  some  positive  decision  by 
the  Superior  Courts,  but  we  sincerely  trust  that 
their  discretion  will  be  exercised  in  a  way  most 
conducive  to  the  interests  of  suitors  and  the  well- 
being  of  the  community  at  large. 


STATUTES  OF  PRACTICAL  UTILITY. 


We  are  pleased  to  see  that  McClear  &  Co.  have 
now^in  press  the  Statutes  of  practical  utility  in  the 
administration  of  Justice  in  Upper  Canada.  Such 
a  work  has  long  beeh  a  desideratum  on  circuit,  and 
for  convenient  reference  in  the  office. 

It  is  edited  by  Mr.  R.  A.  Harrison,  which  gives 
sufficient  guarantee  that  it  will  be  all  it  professes. 

The  size  will  be  the  same  as  Harrison's  C.  L.  P. 
Acts.  We  refer  to  the  Publisher's  advertisement 
on  another  page.  The  price  10s.  seems  very  mode- 
rate indeed. 
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CHAMBER  CASES. 

bur  Chamber  Reports  are  again  so  numerous 
that  we  can  only,  as  before,  give  notes  of  many  of 
them,  which  want  of  space  will  not  allow  us  to 
publish  in  full  in  this  number : — 

Gaixsna  v.  Cottov.  « 

An  order  compelling  attendance  of  witnesses  before  arbi- 
trator under  30th  section  of  7  Wm.  IV,  cap.  3,  will  be  granted 
en  an  ex  parte  application  upon  affidavit  that  the  cause  has 
been  duly  referred ;  that  arbitrator  has  appointed  a  certain  day 
for  proceedings,  and  that  certain  parties  (giving  their  respec- 
tive places  of  residence)  are  necessary  and  material  witnesses 
for  party  applying.— i'er  McLean^  J.,  Nov.  17. 

Reisckmullea  v.  Ubxrhobst. 

Leave  to  enter  a  suggestion  of  death  of  plaintiff  and  proceed 
under  210th  section  of  the  C.  L.  P.  Act  1856,  will  be  granted 
upon  an  ex  parte  application  upon  affidavit  showing  the  nature 
and  state  of  the  action,  and  that  the  patty  applying  is  plaintifi's 
legal  representative. — /&.,  Nov.  18.   • 

Ross  £T  AL  V.  Cook. 

JbtCMding  dtbtor—Proettdings  whtn  adJM  eommmeed  wtdn  old  praetiee. 

Where  a  wanant  of  attachment  has  been  issued  against  an 
absconding  debtor  under  the  former  practice,  and  the  notice 
thereby  required  has  been  duly  given  previous  to  the  C.  L.  P. 
Act  1856,  a  writ  of  attachment  will  be  granted  under  the  new 
act  without  new  affidavits ;  and  the  service  of  the  writ  oo  some 
fslative  of  defendant  at  his  last  place  of  residence,  will  be 
allowed  good  service. — 76.,  Nov.  21. 


Cataraqui  Csmxtuy  Compamy  v.  Burrowcs. 

Rtmoval  </  tuii  from  Divinon  Court  fry  Certiorari^  IS  ^  14  Fic.,  eap.  OS,  acr.  86. 

A  suit  brought  by  an  incorporated  Company  will  be  removed 
from  a  Division  Court  to  one  of  the  Superior  Courts,  if  it  be 
shown  that  difficult  questions  of  law  will  arise  on  the  trial  as  to 
the  powers  conferred  by  the  act  of  incorporation. — lb.  Nov.  20. 

BOUCHIER  ST  AL  V.  PaTTON  BT  AL. 
ItUgrloeutory  judgmmt^-^J^/Sldafnt  of  nuritt. 

An  iuterlocutory  judgment  will  in  some  cases  be  set  aside 
upon  an  affidavit  disclosing  a  good  defence  upon  the  merits, 
though  not  distinctly  swearing  <'ihat  the  defendant  has  a  good 
defence  to  the  action  upon  the  merits." — lb.,  Nov.  21. 

fiUOHANAN  V.   FXRRIS. 

Abseondmg  dt^or-^Aetion  eommmeed  wtder  old  praetiee. 

Upon  its  being  shown  that  a  warrant  of  attachment  was 
issued  and  notice  duly  given  under  the  old  practice,  a  writ  of 
attachment  according  to  the  C.  L.  P.  Act  1856  will  be  granted, 
and  service  thereof  on  a  relative  of  defendant  at  or  near  his 
last  place  of  residence,  will  be  allowed  good  service. — 76., 
Nov.  22. 

Macpherson  v.  Norris. 

PrtuHee^InterpUader^-CotU  ^feigmtd  iatme. 

Where  a  feigned  issue  is  directed  upon  an  inte^Ieader  ap- 
plication, and  is  found  agunst  the  claimant,  the  execution 
creditor  will,  on  the  production  of  the  Record,  obtain  an  order 
of  course  for  the  payment  by  claimant  of  all  costs  incurred  in 
consequence  of  his  claim. — lb.,  Nov.  24. 

Maitlami)  v.  Browv. 

Jwdgmmi  «t  m  earn  ^  mH'$mit^Smlargomem  of  pmrnprny  mdcrtdUMf . 

An  application  to  discharge  a  peremptory  undertaking  to  go 
to  trial,  and  for  leave  to  enter  judgment  for  defendant  as  in 
case  of  a  nonsuit,  may  be  met  by  showing  that  the  absence  of 
necessaiyand  material  witnesses,  whose  testimony  plaintifi 
could  not  procure,  prevented  his  going  to  trial. — Per  Burm  Jp, 
Dec.  3. 

Irvjics  v.  Merger  et  al. 

Oral  emminaiion  efjudgmmt  dehtor—C.  L,  P.  Aet^  1856,  seetiom  ISS. 

An  affidavit  on  which  to  apply  for  the  oral  examination  of  a 
judgment  debtor  should  show  that  an  execution  has  been 
issued  and  acted  upon. — Per  Rtchardi,  •/.,  Dec  8. 

Carter  v.  Carry  xt  al. 

Pmetin    Oral  «zammaltM  ofjitdgmmi  dMoe    C.  L.  P.  An  ISN;  $oe.  ItS. 

The  proceedings  for  the  oral  examination  of  a  judgment 
debtor  shall  be  by  summons  and  order:  an  order  will  not  be 
granted  in  the  first  instance  upon  an  ex  parte  applicatioa^ — 
/&.,  Dec.  9. 

s 

Wilson  v.  Downing. 

PractUe^BaU—I^ect  o/JUud  order  of  Iiuoloem  Court, 

A  Final  Order  in  Bankruptcy  discharging  a  debtor  from  his 
liabilities  is  a  sufficient  release  of  his  bail  to  the  limits  upon  a 
judgment  recovered  previous  to  the  presentment  of  his  petition, 
and  it  is  not  necessaiy  to  enter  an  exoneratur  on  the  bail* 
piece. — lb.,  Dec.  9. 
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Sinclair  v.  Barrow. 

Praeiiee— Proceeding  tphere  plaintiff^  refuses  to  enter  his  jndgment. 

If  plaintiff  refuM  to  enter  his  judgment  in  a  case  where 
defendant  is  entitled  to  set  off  his  cost?  against  plaintifl's  ver- 
dict and  costs,  a  Judge  in  Chambers  will  limit  a  time  within 
which  plaintif!  must  enter  his  judgment,  and  in  default  allow 
defendant  to  enter  it  for  him. — Per  Richards,  J.,  Dec,  10. 

Macfherson  et  al  v.  Kerb. 

Praetiee^Attaekment  ^  d«Ms--C.  L.  P.  Xef,  185ft.  Mr.  IM. 

An  order  will  be  granted  tx  parte  to  attach  debts  due  by 
gainishee  to  judgment  creditor,  upon  affidavit  that  on  an  oral 
examination  of  the  debtor  he  swore  that  garnishee  was  indebted 
to  him. — 76,,  Dec.  10. 

Wilson  v.  Strong. 

PmctUe^Arrest—Amendtntnt  of  copy  of  writ— C,  L.  P.  Aet^  1856,  ue$.  37  ^  201. 

An  omission  or  variance  in  a  copy  of  a  writ  of  Ca.  Re.  is 
amendable  under  the  37th  and  291st  sections  of  the  C.  L.  P. 
Act,  1866.— Per  Hagarty,  J.,  Dec,  22* 

CORRESPONDENCE. 


County  Clerk's  Office, 
Samia,  Feb.  3,  1857. 

7b  the  Editor  of  the  U.  C.  L(iw  Jwmal. 

Sir, — 1  have  been  requestpd  by  the  Warden  of  this  County 
to  put  the  following  question,  and  to  .request,  an  answer  through 
the  Lcao  Journal — viz. :  Have  Township  Councils  the  right  to 
divide  the  Township  into  Wards  by  a  four-fifth  majority  of  the 
Cooncil,  without  any  action  on  the  part  of  the  people  ? 

I>  remain,  Sir,  your  obedient  servant, 

Alexander  Scott, 

County  Clerk,  Lambton. 


[Clearly  they  have  not  such  power.  We  apprehend  fro^i 
the  terms  ti  your  query  that  you  have  had  beiore  you  the  12th 
Vic,  cap.  81,  sec.  8,  whereas  that  section  is  repealed  and  the 
subject  re-enacted  by  18  Vic,  cap.  109,  sec  6,  by  reference 
to  which  you  will  see  what  requisites  must  be  complied  with, 
before  any  action  can  be  taken  by  a  Township  Municipality 
in  dividing  the  Township  into  Wayds. — Ed.  L.  J.J 


To  the  Editor  of  the  U.  C,  Law  Journal. 

Sir, — I  am  pleased  to  see  that  Mr.  Mowatt  has  drawn  atten- 
tion to  the  value  of  American  authorities,  both  in  England  and 
in  Upper  Canada ;  and  the  Profession,  I  think,  are  much  in- 
debted to  you  for  the  publicity  which  you  hare  given  to  his 
lemarks.  It  is  not  my  intention  to  follow  tbe  learned  gentle- 
man through  the  various  arguments,  of  which  he  has  made  use 
in  support  of  the  positipn  he  took,  much  less  to  question  any 
one  of  them.:  suffice  it  to  say  that  not  only  in  Upper  Canada, 
but  in  Engljmd,  there  exists  the  highest  authority,  in  fiivour  of 
his  views.  Of  these,  Mr.  Mowatt  has  made  several  quotations. 
In  addition  to  which,  I  ask  leave  to  lay  before  you  tlie  testi- 
mony of  our  much  admired  Chief  Justice  Robinson.  In  the 
case  of  Montreal  Bank  v.  DeLatre,  5  U.  C.  R.  368,  the  Chief 
Justice  is  thus  reported : — 


*^  The  defendant's  counsel  in  the  argument  mfeired  to  Ame- 
rican authorities,  and  it  is  always  advisable  and  useful  on 
questions  of  this  nature  (mercantile  agency)  to  look  for  infor- 
mation in  that  quarter,  for  in  applying  legal  principles  to  mer- 
cantile contracts,  the  American  Courts  have  generally  gone 
before  those  in  England,  in  introduucmg  such  relaxations  as 
seemed  necessary  for  tbe  convenience  and  safetjr.  of.  those 
engaged  in  commerce ;  and  tliey  have  in  some  instances  gone 
further,  without  the  s^id  of  legislative  enactments,  in  moulding 
the  principles  of  common  law  to  suit  supposed  exigencies, 
than  English  Courts  cf  Justice  have  yet  ventured  to  ga  Yet 
as  such  questions  present  tliemselves,  they  desire  to  justify 
the  relaxation  by  as  many  authorities  as  they  can  find  in  (aTor 
of  it  in  English  decisions;  and  we  may  therefore  generaHy 
expect  to  find  such  authorities  cited,  so  far  as  any  such  exist*" 

"  X.  Y.» 
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APPOINTMENTS   TO   OFFICE,  8lg. 

COUNTY  COURT  JUDGE. 

GEORGK  MAL1X)CU,  of  Osgoode  Hall^  Kaquire.  BarrUter.9t.Law,  to  ba 
Judge  of  the  County  and  Sunrosate  uoun^  for  the  United  Cooatioa  of  Uaeds 
and  Grcnville,  iu  the  room  of  \\'orfihip  B.  McLean,  Eaq.,  rcai8ntfd.-^GairttiMt 
Nov.  38, 1806] 

JUDGE  OP  DIVISION  COURT. 

GEORGE  DUGGAN,  Em.,  tbe  yoonger.  Recorder  for  the  City  of  Totoalo, 
to  be  JudffR  of  the  Division  Court  of  the  aaid  City  of  Toronto^  and  the  tibcrtiu 
thcrcof.--{Gazetted  Dec.  S2, 1856.] 

CLERK  OF  THE  PEACE. 

THOMAS  MILLER,  E«q.,  to  be  Clerk  of  the  Peace  for  the  Co.  Watcrioo,  n 
the  rooin.oC  JEqulius  Irviitg^  £aq„  resigned.— (Gazetted  Nov.  8%  186S. 

NOTARlEa.  PUBUC. 

RIGAHRD  ALLARD.  of  IngcrioU,  Gentleman,  and  WILLIAM  DARLING 

POLLARD,  of  CuUiiigyirood,  GeuUemau,  to  be  NoUtrics  Public  in  Upper  CanMk. 
— [Gaieetted  Nov.  23, 1856.] 

HAMILTON  LOW,  of  &)TRATHROY,  in  the  Countv  of  MiddlMex,  Gentle- 
man,  to  be  a  Notary  Public  in  Upper  Canada.— [<|a2cltea  Nov.  39,  1856.] 

IIE^RY  BALDWIN  HOPKINS,  of  Barrie,  E«quirc,  Barrister^-Uw.  to 
be  a  Notary  PuMic  ui  Upper  Canada.— [Gazetted  Dec  3, 1866.] 

JONATHON  SIS80N,ofToronlo,Eflq.,Attome\'^t.Law.and  CHARLES 

HUTCHINSON,  of  London,  Enquire,  Barrister .at-Law,  to  be  Notttries  Public 
in  Upper  Canada.— (Gazetted  Dec.  IS.  185^] 

ROBERT  NEWBERY,  of  BellcviUe.  G^nileman,  SAMUEL  GAMBLE,  of 
Nanlicoke,  County  of  Haldimaud,  Gentleman,  JOHN  ROBERT  JONES,  of 
Toronto,  Ear|uire,  Barrister  and  Aitoniey>at-Law,  JOHN  EASTWOOD.  «f 
Southampton.  Couty  of  Bruce,  Gentli*amn,  and  WILLIAM  cTTEPHENaON, 
of  the  Tbwnehip  of  St.  Vincent,  Geutieman,  to  be  Notaries  Public  iu  U.  G.^ 
[Gazetted  Dec.  20, 1856.] 

JONAS  A  P.  JONES,  of  Toronto,  Esquire,  Attoniey^at-Law,  and  >VIL- 
UAM  LAWRENCE  LA  WRASON^  to  be  Notarifis  PabUc  in  UppeiCanat^— 
[Gazetted  January  10, 1657.] 

EDWARD  OILMAN,  of  the  Town  of  Simcoe,  Esqaire,  Attorney  and  Soli- 
citor-ai-Law,  to  be  a  Notary  Public  iu  Upper  Canada— (Gazetted  JaiL  17, 1857.] 

HENRY  MU.MA,  of  Drurabo  in  the  County  of  Oxford,  Gentlemau,  to  be  • 
Notary  Public  iu  Upper  Caimda.— (Gazetted  January  24, 1957.] 

ALEXANDER  FORSYTH  SCOTT,  of  Brampton,  Esquire,  Attomer^at. 
Law.  and  MOORE  A.  lilGGlNS,  of  Toronto,  Esquire,  Attoniey^at-Law  aivl 
Solicitor  in  Chancery,  to  be.  Notaries  l*ubUc  in  Upiier  Caaada.— (GmzettMl 
Jaiuiary  31,  ld57. ' 

ASSOCIATE  CORONERS. 

THOMAS  BRADY,  of  Alfred,  Esquire,  to  be  an  Associate  Coroner  for  tho 
United  Counties  ofPrescott  &  RusseU.— {Gazetted  Nov.  3S,  1866.] 

JOHN  HENRY  GORDON,  of  the  Townshin  of  Arthnr,  ]':aquire,  Surceoo, 
to  be  an  Associate  Coroner  for  the  County  of  Welliugtou. — [Gazetted  Decem- 
ber 18,  1856.] 

JOSEPH  C.\RRIER,  of  Gait,  Esquire,  M.D.,  to  be  an  Associate  Coroner  for 
the  County  of  Waterloo;  JAMES  BEAMAN,  Esquire,  to  be  an  AMobiato 
CoronerlbrthcCouutyofCarleton;  EDWIN  THEQDORE  BROWN,  EiQ.. 
M.D.,  to  be  an  Associate  Coroner  for  the  County  of  Bimnt;  DAVID  BftlDO- 
MAN,  of  Richmond  Hill,  Esquire,  to  be  au.  Associate  Coroiiar  for  the  Unitfl 
Counties  of  York  &  Peel:  DAVID  EARL  BURpELL,  of  BetleviUe,  M.&. 
GEORGE  P.  BULL,  of  Stirling,  luul  PATRICK  GILBERT  FERGUS,  of 
Trenton,  M.D.,  Esquirea,  to  bix  Associate  Coroners  fur  the  County  of  Hasting*. 
— [Gazeted  Dec.  20, 185&] 

WILLIAM  BURGESS,  of  Port  Stanley,  Esquire,  Surgeoiv  to  be  an  Asaor 
ciate  Coroner  for  the  Comity  of  Elgin. — ^[(mzettea  January  11, 189T.] 

HENRY  THEODORE  LEGLER,  Esq.,  M.D.,  and  DAVID  8.  BOWLBY, 
Esquire,  M.D.,  to  Aasociatc  Cof^iiers  for  the. County  of  Waterloo.— (Gtictted 
January  31,  1867.] 
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DIVISION    COURTS. 


OFFICERS  AND  SUITORS. 


Ci^ERKS. — The  following  letter  shows  how  neces- 
sary it  is  that  there  should  be  some  medium  of 
communication  in  order  to  a  uniform  practice  by 
the  Officers  of  these  Courts : — 

Ih  the  Editor  ^  the  U.  C.  Law  Journal. 

As  there  are  many  Questions  asked  for  the  puroose  of  receiv- 
ing answers  through  tne  medium  of  your  valuable  periodical, 
I  nave  one  also  to  propose ;  it  is  with  r^;ard  to  Clerks  of  Divi- 
«ion  Courts  taxing  costs.  Now,  I  will  suppose  a  case : — A 
plaintiff  enters  a  suit  with  a  claim  of  £20,  and  after  the  case 
nas  undergone  an  investigation^  obtains  a  iudgment  for  208. 
only;  of  course  the  summons  issues  with  costs  endorsed 
according  to  the  amount  of  claim.  Now,  the  question  is, 
whether  the  fees  under  '^deJfended"  and  ''order''  should  follow 
according  to  the  claim,  or  according  to  the  amount  of  judj^ment. 
My  own  practice  is  to  tax  the  latter  fees  in  proportion  to  the 
amount  of  judgment.    Am  I  right  ? 

Your  obedient  servant,  John  Williams, 


St.  Vincent,  Feb.  6, 1857.  \ 


Clerk,  3rd  D.C.,  Co.  Grey. 


In  every  County,  with  which  we  are  acquainted, 
the  practise  is  otherwise,  and  in  the  County  of 
Simcoe  we  happen  to  know  the  Judge  has  given 
express  direction  upon  the  point.  There  is  an 
obvious  distinction  as  to  fees,  and  while  it  would 
lead  to  confusion  and  create  a  difficulty  in  auditing, 
to  have  a  shifting  grade  in  respect  to  ieet^  belonging 
to  the  Fee  Fund,  it  may  be  a  matter  of  justice,  that 
the  defendant  should  not  be  called  upon  to  pay  thb 
costs  of  the  higher  grade,  if  the  plaintiff  has  impro- 
perly entered  a  claim  for  an  amount  exceeding  that 
which  he  is  entitled  to  recover :  but  this  last  is 
entirely  a  question  for  the  Judge,  and  not  for  the 
Clerk.  At  the  hearing  the  Judge  may  apportion 
the  costs  as  he  thinks  nt,  (D.  C.  Act,  sec.  83)  but 
this  will  in  no  wise  affect  the  collections  for  t)ie  Fee 
Fund.  To  explain :  A  plaintiff  enters  a  claim  for 
£25 ;  upon  the  trial  it  appears  plainly  that  he  never 
had  a  claim  beyond  £2,  that  in  fact  the  demand  as 
to  £25,  was  an  attempt  to  defraud.  In  such  case 
the  Judge  would  give  the  plaintiff  judgment  for 
£2  with  costs,  (if  given  at  all)  to  be  taxed  accord- 
ing to  the  lowest  grade,  namely,  as  for  a  claim  not 
exceeding  £2.  The  effect  would  be  this:  The 
plaintiff  having  entered  and  represented  his  claim 
as  good  for  £25  would  pay  fees  accordingly,  about 
1*8.  6d.,  (for  Fee  Fund)  but  would  be  entitled  to 
only  Is.  7d.  from  the  defendant,  and  would  lose 
the  difference. 

By  the  14th  section  of  the  D.  C.  Act  and  the  3rd 
section  of  D.  C.  Ex.  Act,  fees  are  required  to  be 
paid  by  the  plaintiff  or  party  on  whose  behalf  such 
proceeding  is  to  be  had  in  the  first  instance  on  or 
before  such  proceeding.  And  so  all  fees  are  paid, 
or  must  be  supposed  to  be  paid  before  final  judg- 
ment is  pronounced  by  the  Judge ;  now  up  to  the 
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moment  the  Judge  has  given  his  decision,  the 
Clerk's  only  guide,  in  grading  the  suit,  is  the  plain- 
tiff's claim,  and  we  are  clearly  of  opinion  that  the 
amount  of  claim  at  entry  must,  at  all  events  to  and 
including  the  final  judgment,  govern  the  Clerk  in 
making  collections  lor  the  Fee  Fund. 

Bailiffs. — Our  intelligent  correspondent  from 
Burford  draws  our  attention  to  Bailiffs'  Fees.  He 
speaks  of  Clerks  having  little  expenditure  as  com- 

Eared  to  Bailiffs,  who  have  constantly  to  put  their 
ands  in  their  pockets  to  meet  some  disbursement 
or  another.  We  give  a  portion  of  the  letter  in  the 
words  of  the  writer : — 

I  know  that  if  the  Act  does  not  compensate  them  sufficiently 
they  will  and  do  look  for  some  means  not  strictly  le^  to  meet 
the  deficiency ;  the  same  remark  applies  to  the  Division  Court 
Clerks,  who,  in  their  imagination,  think  they  are  far  from  being 
as  well  paid  as  the  Bailin,  get  up  a  tariii  ot  fees  purely  of  their 
own  invention,  and  charge  items  which  I  Cannot  find  in  the 
tarifi,  and  even  ^  so  far  as  to  tax  parties  (defendants)  the 
whole  amount  of  fees,  where  the  case  has  been  settled  before 
the  Court  sat,  even  a  day  or  two  after  the  service  of  the  sum- 
mons, as  if  though  the  case  had  been  adjudicated  before  the 
Judge.  Now,  I  imagiue  that  such  things  ought  not  so  to  be, 
and  some  plan  ought  to  be  devised  to  compensale  both  parties 
sufficiently,  in  a  legal  manner,  without  resorting  to  such  dis- 
reputable practices.  I  would  propose  that  the  Bailiffs  in  each 
County  meet>  at  their  County  Town,  and  discuss  the  matter 
among  themselves,  and  appoint  a  Committee  or  delegates  to 
draw  up  an  improved  Tarm,  with  a  petition  to  Parliament  to 
grant  tne  same. 

I  think  that  all  sums  over  £5  should  be  a  personal  service, 
with  a  fee  of  Is.  for  such  service,  and  6d.  per  mile  travelling 
fees,  and  all  actual  disbursements  of  tolls ;  and  that  where  the 
Bailiff  cannot  make  the  money  on  an  Execution,  he  be  allowed 
the  mileage,  as  in  very  many  cases  parties,  when  brought  up 
with  judgment  summons,  have  been  found  to  have  put  their 
property  out  of  their  hands,  to  gain  time  or  save  the  property 
from  the  process  in  the  hands  of  such  officer.  It  is  a  great 
hardship  ibr  the  officers  of  Division  Courts  to  travel  so  many 
miles  and  not  receive  any  compensation. 

It  is  needless  for  us  to  say,  that  illegal  charges 
render  the  party  guilty  liable  to  severe  penalties, 
and  we  hope  the  writer  has  been  misinwrmed  in 
the  particulars  to  which  he  refers.  As  respects 
the  remuneration  to  Bailiffs,  we  are  prepared  to 
admit  it  is  insufficient,  and  we  believe  that  a  proper 
representation  would  secure  redress.  Union  is  all 
important  in  matters  of  this  kind,  and  we  venture 
to  predict  that  any  partial  movement  on  the  part  of 
Bailiffs  will  be  of  no  avail.  With  so  numerous  a 
body  scattered  all  over  the  country,  there  are  of 
course  serious  obstacles  to  combined  action,  but 
they  are  by  no  means  insurmountable.  It  only 
requires  that  the  matter  should  be  taken  in  hand 
by  a  few  intelligent  and  energetic  officers  in  order 
to  put  the  proceeding  in  train 

The  proposal  of  a  meeting  in  each  County  is  a 
good  one,  and  we  would  suggest  that  the  proceed- 
ings of  each  County  should  be  forwarded  to  a  cen- 
tral Committee,  with  instructions  to  prepare  upon 
it  proper  memorials,  to  be  afterwards  circulated  in 
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each  County  for  signature,  and  when  completed  to 
be  forwarded  to  the  Committee  with  a  view  to  sub- 
mission to  the  legislature^  This  will  of  course  be 
jpittended  with  some  expenses,  but  a  very  trifling 
sum  from  each  D.  C.  Bailiff  in  the  County  (and  all 
are  interested)  would  be  sufficient.  Our  columns 
will  be  open  to  any  Communications  of  reasonable 
length  and  to  the  point,  and  when  we  see  what 
case  Bailiffs  make  out  for  themselves,  will  have 
pleasure  in  advocating  their  just  claims. 

We  are  asked  by  a  Bailiff,  "  Should  not  the 
Bailiff  be  allowed  one  mile  on  every  summons  if 
but  a  short  distance  from  the  office  ?"'  We  think 
not  according  to  the  present  tariff:  another  ques- 
tion the  same  party  puts  was  answered  in  a  former 
number. 


SUITORS. 

Goods  bargained  and  sold  {continued  from  page  22.) 

Signature  by  Agent. — A  sale  by  auction  is  within 
the  Statute,  and  the  auctioneer  is  the  agent  both 
for  the  seller  and  the  buyer. 

An  auctioneer  ought  to  have  a  Book  in  which 
the  particulars  of  every  sale  may  be  entered :  it 
may  be  prepared  beforehand,  with  a  proper  head- 
ing showing  whose  property  is  to  be  sold,  the  con- 
ditions of  sale,  &c.,  and  with  a  column  describing 
each  article  or  lot  to  be  sold,  and  two  blank  col- 
umns, one  for  the  name  of  the  purchasers  and 
another  for  the  price  at  which  each  lot  is  bid  off: 
and  when  the  auctioneer  writes  down  the  buyer's 
name  in  this  book,  together  with  the  price  bid,  it  is 
a  sufficient  memorandum  within  the  Statute,  But 
when  the  conditions  of  sale  are  not  in  the  Book  or 
referred  to,  it  will  not  be  a  sufficient  compliance 
with  the  Statute. 

With  regard  to  signature  by  agent,  it  is  settled 
that  the  agent  or  person  authorised  by  the  party  to 
sign  need  not  be  authorised  in  writing. 

A  subsequent  recognition  of  the  authority  of  the 
agent  by  the  principal  is  sufficient ;  therefore  if  A, 
without  authority,  makes  a  contract  in  writing  lor 
the  purchase  of  goods  by  B,  and  subsequently  rati- 
fies the. contract,  such  ralifioation  lenders  the  act  of 
A.  valid  as  an  aarent  within  the  Statute  of  Frauds. 


If  the  witnesses  on  behalf  of  the  complainant  do 
not  make  out  a  clear  case,  the  Magistrates  should 
deliberate,  and  if  they  arc  of  opinion  that  no  case 
has  been  established,  should  dismiss  the  complaint 
without  calling  on  the  defendant  for  any  proof.  If 
they  are  of  opinion  that  a  primd  facie  case  has  been 
established,  they  will  proceed  to  hear  the  defen- 
dant's defence  :  the  defendant,  in  the  first  place, 
may  address  the  Magistrates  personally  or  by  his 
counsel,  and  then  call  his  witnesses.  After  the 
evidence  of  the  witnesses  for  the  defence  has 
been  gone  through  with,  the  complainant  may  call 
witiresses  to  contradict  the  witnesses  examined  by 
the  defendant.  When  the  case  on  both  sides  is 
closed,  the  Justices  may  proceed  to  adjudicate 
upon  it :  if  after  considering  the  evidence  on  both 
sides  they  are  in  doubt,  but  have  reason  to  believe 
that  more  conclusive  evidence  can  be  adduced, 
and  think  that  the  ends  of  justice  require  it,  they 
may  adjourn  the  case  and  Qummop  additional  wit- 
nesses. 


ON  THE  DUTIES  OF  MAGISTRATES. 


SKETCHES  BY  A  J.  P. 


Evidence^  {continued.) — In  all  examinations  the 
opposite  paiiy  has  the  right  to  cross-examine  the 
witness  with  a  view  to  elicit,  if  he  can,  evidence 
jn  his  own  favour ;  and  the  party  who  first  calls 
Ifho  witn^^s  has  a  right  tb  re-examiufe  him. 


MANUAL,   ON    THE   OFFICE   AND    DUTIES   Of 
BAILIFFS   IN    THE  DIVISION  pOUFlT^. 

{For  the  Law  Journal.— 'Qr  V.) 

CONTINUED  FROM  PAGE  24. 


In  addition  to  the  ordinary  personal  property  the 
growing  crops  and  fixtures  belonging  to  defendant 
may  be  seized  and  sold. 

By  the  89th  section  of  the  Division  Court  Act, 
an  execution  from  the  Division  Court  has  a  wi« 
der  range  than  that  of  one  from  the  Superior 
Courts,  for  a  Bailiff  executing  the  process  of  exe- 
cution may  by  virtue  thereof  seize  aad  take  any 
money  or  bank  notes^  any  cheques^  bills  of  exchange^ 
promissory  notes^  bonds^  specialities  or  securities  for 
monty^  belonging  to  the  person  against  whom  such 
execution  shall  have  issued :  and  the  following 
section  (90)  enacts  that  the  Bailiff  shajl  hold  any 
cheques,  bills  of  exchange,  &c.,  &c.,  so  seized  and 
taken  as  security  or  securities  for  the  amount  di- 
rected to  be  levied  for  the  benefit  of  the  plaintif, 
and  the  plaintiff  may  sue  in  the  defendant's  name, 
or  in  the  name  of  any  person  in  whose  name  the 
defendant  might  have  sued  for  the  recovery  of  the 
sum  or  sums  secured  or  made  payable  thereby,when 
the  time  of  payment  thereof  shall  have  arrived. 

The  question  arises,  what  would  the  Bailiff  be 
entitled  to  seize  and  take  under  this  enactment? 
There  are  decisions  on  a  similar  enactment  in  Eng- 
land which  throws  some  light  on  the  subject.  (1) 

(»)  6tc  Arm.  /^.— Yftf<J,  S:iU%tf6M  ^  P9.  fa,  ' 
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No  deeds,  writings,  &c.,  unless  they  be  securities 
for  the  paynnent  of  money,  are  within  the  mean- 
ing of  the  clause.  For  instance,  a  title  Deed,  or  a 
letter  or  a  guarantee  for  some  collateral  act,  or  any 
other  deed  or  writing  which  could  .not  form  the 
foundation  of  an  action  by  the  debtor  himself  for  a 
specific  sum  of  money,  cannot  be  taken.  But  it 
would  seem  that  all  instruments  containing  an 
unconditional  covenant  or  agreement  for  payment 
of  a  specific  sura  of  money  to  the  execution  debtor 
for  his  own  benefit  are  within  the  words  "  securities 
for  money,''  and  may  be  taken. 

The  word  "money"  used  in  the  above  enactment 

means  specific  gold  and  silver  coin  or  bank  notes, 

and  not  debts  due  to  the  defendant,  nor  money  in 

the  hands  of  a  third  person  and  held  by  such  third 

party  for  the  defendant,  and  this  would  probably 

extend  to  money  in  the  hands  of  a  Clerk  of  the 

Court.     A  question  may  arise  whelher  money,  &c. 

in  the  actual  possession  of  the  defendants,  in  his 

pockets,  or  the  like,  can  be  taken :    apparently  it 

cannot — at  least,  if  the  taking  involve  an  act  of 

trespass.(2) 

It  would  seem  that  "  Stock  Notes"  and  "  Labor 
Note,"  if  the  amount  in  money  be  mentioned 
therein,  are  within  the  enactment,  and  may  be 
seized.  As  a  general  rule,  it  will  be  found  more 
convenient  not  to  seize  notes,  &c.,  where  there  is 
other  property  sufficient  to  satisfy  the  amount  of 
the  execution ;  and  whenever  securities  for  money 
are  seized,  it  will  be  advisable  for  the  Bailiff  to 
hand  them  Over  to  the  Clerk  with  as  little  delay  as 
possible,  for  in  case  of  losing  the  documents  he 
would  be  liable  to  the  plaintiff  for  any  loss  incurred 
thereby. 

Should  any  nice  question  arise  as  to  Bailiff's 
right  to  seize  a  particular  chose  in  action,  he  may 
reasonably  ask  an  indemnity  from  the  plaintiff 
before  proceeding. 


U.   C.    REPORTS. 


GENERAL   AND    MUNICIPAL   LAW 


Fetteiilt  r.  The  Municipalitt  of  Russell  and  Cambridge. 

{BtporUdbyC.  Rdbinnn^  ff«7.,  Barriiter-at-Lnw.) 
(Trinily  Term,  20  Vic.) 

Wofk  don$  for  muHicipniity — Nertssity  for  contmet  under  teal — Sqnration  of 

townshipf — By-Jaws  and  resoluttons.         , 

Tfc«  plaintiflf  sned  for  work  done  upon  a  road  in  the  Township  of  Russell. 
Chireace,  Cumberland,  Camhridg'e  and  Rusnell  had  been  united :  Cumberland 
WM  sepaimted  from  the  uniun  in  1860,  and  Clarence  in  16AS. 

In  Jannarv  1851«  the  Municipaiitf  (then  consisting  of  Clarence.  Russell  and 
Cambnnge)  passed  a  by-law,  enacting  that  their  treasurer  should  receive 
from  the  county  treasurer  all  monies  received  by  him  as  tilled  lands  asxcits- 

(3)  See  note  ante. 


inent  money  due  those  townships :  that  the  counciMor  or  eonncillors  for  each 
township  nhould  decide  on  the  localities  in  which  such  monies  should  bo 
expt'udtfd  therein  respectively,  oud  should  expend  the  same,  making  proper 
rriums  lo  Ihc  treasurer  ;  and  that  on  completion  of  euch  jola  «o  i^ven  cut, 
the  roaJ  siirveyoi  should  be  ai^sociated  vviih  Uie  rouneillor  for  examining  ihe 
same,  and  if  approved  of,  the  parties  jierforming  the  work  hhouid  Ihj  eniiticd 
to  payment. 

In  June  185L  a  re«olution  of  the  same  municipality  was  passed,  that  the  road 
»urveYi)r  shr^iild  be  assofinted  wilh  J.  S.,  one  of  the  councillors  for  K.ua.<e]U 
to  reoeiv'ft  lenders  and  approve  of  contracts  for  opening  the  road  from  ibd 
boundary  line  of  Cambridge  and  Kussell  to  Louck's  mill  lu  Russell. 

In  January  1854,  another  by-law  was  passf*d  by  the  municipality  (which  then* 
hicJuded  only  Cambridge  and  ^U5?ell)  authorizing^  the  treasurer  to  accept  all 
order*  drawn  by  the  kite  munifipaliiy  upon  the  Tate  trea<*urer  (that  is,  the 
treasurer  of  Clarence,  Ru-'sell  and  Cambridge.)  The  plaintifl*>s  tender  wa« 
accepted  in  pursuance  of  the  rcsoln'ion  of  June  1351,  and  the  M'ork  was  per-. 
formed,  examined  and  approved  of  bv  the  surveyor,  and  JiAewart.  the  coun- 
cillor named  m  that  resolution;  and  under  the  by-law  of  January  1851, 
Stewart  save  an  order  for  the  sum  acrced  upon  in  mvonr  of  the  plaiutilf  on 
the  trea<;urer  of  Clarence,  Russell  and  Cambridge. 

H'ld  :—m.  Thai  under  the  bv-law  of  1854.  the  defendants  (the  municipality 
of  Russell  and  Cambridge)  had  adopted  the  order  on  the  treasurer  of  the 
former  union,  and  thcref<Sre  no  difTiculiy  was  caui^ed  by  the  fact  that  thtf 
raunicipoliiy  sued  v^rza  not  that  contracted  with. 

2nd.  Tiiat  a  contract  under  seal  was  unneccssury. 

3rd.  That  it  wa*  no  objection  that  H.,  the  other  councillor  for  Russell,  had  not 
acted  wilh  aiewart;  and  if  it  were,  his  dissent  was  not  sufficiently  shown. 

(14Q.  B.  R.,  433.) 

Debt  on  simple  contract,  on  common  counts,  lor  work  and 
labour  ami  materials,  and  on  an  account  slated. 

Pleas — Never  indebted,  payment,  and  set-off. 

The  plainiifF  sued  for  work  done  by  him  for  the  defendant^,* 
in  making  a  road  from  the  boundary  line  of  the  township  of 
Cambridge  to  Louck's,  in  the  township  of  Russell,  between 
the  1st  of  August  and  the  4th  of  November,  1851. 

At  the  tri  il,  at  Cornwall,  before  Draper,  C,  J,,  the  facta 
appeared  as  follow : 

The  townships  of  Claronco,  Cumberland,  Cambridge  and 
Russell,  had  been  at  one  time  united,  and  Cumberland  waa 
separated  from  them  by  a  by-law  of  the  United  Counties  of 
Prescott  and  Russell  in  December  1850.  In  1853  Clarenco 
was  taken  from  the  union  by  a  by-law,  leaving  Russell  and 
Cambridge  to  form  one  municipality— the  junior. 

On  the  lOlh  of  Juno  1851,  while  Clarence,  Russell  and  Can^ 
bridge  were  still  united,  a  resolution  of  the  municipal  council 
was  pas.sed,  reciting  that  several  of  the  said  townships,  and 
among  them  the  township  of  Cambridge,  had  expended  large' 
sums  of  money  in  opening  and  makin^r  passable  the  road  through 
the  several  townships,  so  as  to  confe'r  upon  the  inhabitants  the 
benefit  of  a  leading  post  communication  through  the  interior 
of  the  county  to  the  city  of  Montreal,  and  that  there  yet 
remained,  as  an  impediment  to  the  completion  of  such  com- 
munication, a  small  portion  of  the  road  to  be  opened  from  the 
boundary  line  of  Cambridge  and  Russell  to  Louck's  mill  in 
tho  township  of  Russell ;  and  it  was  thereby  resolved  (on  the 
motion  of  John  Stewart,  seconded  by  David  Harrison)  that  the 
road  surveyor  be  associated  with  Mr.  John  Stewart  for  the 
receiving  of  tenders  and  approving  of  contracts  on  said  road, 
and  that  so  soon  as  possible  thejr  should  proceed  to  lay  out 
said  road  in  sections  of  half  a  mile  each,  and  advertise  for 
tenders  for  the  same,  so  as  to  complete  the  line  of  post  com- 
raunicatioQ  from  Russell  to  the  city  of  Montreal. 

On  the  21st  of  January  preceding  (1851)  a  by-law  had  been 
passed  by  the  Municipal  Council  of  the  united  townships  of 
Clarence,  Russell  and  Cambridge,  reciting  that  it  was  neces- 
sary that  a  system  should  be  adopted  for  the'due  expenditure 
of  the  wild-land  assessment  money,  and  enacting  that  the 
treasurer  of  the  municipality  should  demand  and  receive  from 
the  county  treasurer  all  sums  paid  into  his  hands  as  tilted 
land  assessment  money  due  the  townships  composing  thia 
municipality,  and  should  keep  a  separate  account  thereof* 
that  the  councillor  or  councillors  for  each  township  of  the 
municipality  should  decide  on  the  localities  in  which  the  said 
monies  should  be  expended  from  time  to  time  in  the  several 
townships,  and  should  cause  notices  to  be  put  up  in  the  res- 
pective townships,  in  three  of  the  most  public  places,  stating 
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the  work  to  be  performed,  and  appointing  a  day  and  place 
where  tenders  would  be  received  for  the  performance  of  the 
work  required :  that  the  several  councillors  be  authorized  to 
draw  from  time  to  time  from  the  township  treasurer  all  road 
monies  belonging  to  the  townships  which  they  severally  repre- 
sented, and  to  expend  the  same,  and  render  to  the  Council 
returns  of  such  outlays,  with  sufficient  vouchers,  &c. :  that 
the  wild  land  assessment  money  belonging  to  each  township 
composing  the  municipality  should  be  expended  within  that 
township ;  and  that  on  completion  of  the  several  jobs  that 
might  be  given  out,  the  township  road  surveyor  in  each  of  the 
townships  composing  the  municipality  might  be  associated 
with  the  councillor  or  councillors  thereof  for  examining  the 
same,  and  (if  approved  of)  such  jobs  should  entitle  the  parties 
performing  the  work  to  payment. 

On  the  16th  of  January  1854,  a  by-law  was  passed  by  the 
Municipal  .Council  of  the  united  townships  of  Russell  and 
Cambridge,  by  which  it  was  enacted  that  the  collector  of  taxes 
for  these  townships  for  1853  should  pay  over  all  taxes  col- 
lected by  him  to  the  treasurer  of  the  municipality,  and  "they 
thereby  aiUliorized  ikeir  treasurer  to  accept  all  orders  drawn 
by  the  late  municipality  upon  the  late  treasurer^  Alexander 
McCavly  E8q,y  (wno  had  been  treasurer  ol  the  former  union 
of  Clarence,  Russell  and  Cambridge.) 

On  the  27th  of  August,  1851,  the  plaintifPs  tender  for  the 
road  from  the  boundary  line  of  Cambridge  to  Louck's,  in  Rus- 
sell, in  pursuance  of  the  resolution  of  the  lOlh  of  June,  1851, 
having  been  accepted,  ho  entered  into  a  bond  reciting  that 
resolution,  and  binding  himself  to  open  the  whole  line  of  road 
according  to  a  specification  contained  in  the  bond  at  Is.  6d.  a 
rod,  the  work  to  be  done  by  the  Ist  of  December  1851. 

Mr.  Loccks,  who  was  surveyor  of  highways  for  Clarence, 
Russell  and  Cambridge  in  1851,  was  examined  on  the^rial, 
aud  swore  that  by  dosire  of  Mr.  Stewart,  the  councillor  named 
in  the  resoullioa  fof  the  10th  of  June,  ho  surveyed  the  road, 
laid  it  out  in  sections,  and  advertised  for  tenders,  and  with 
Stewart's  concurrence  accepted  the  plaintilTs  tender  and  took 
his  bond  to  perfoim  the  work :  tliat  the  plaintifl  finished  the 
work  accorcfing  to  the  contract,  and  that  he  and  Mr.  Stewart 
examined  and  approved  of  it ;  and  under  the  by-law  of  the 
21st  of  January,  1851,  an  order  was  given  by  Mr.  Stewart  on 
the  4th  of  Nov.  1851,  in  favour  of  the  plaintiff,  for  £147  4s,  6d. 
for  the  work,  describing  it  as  the  line  of  road  between  Louck's 
mill  and  the  boundary  line  of  Cambridge.  This  order  was 
produced  on  the  trial.  It  was  signed  by  Stewart,  as  councillor, 
and  was  directed  to  Alexander  McCaul,  Esq.,  treasurer  for  the 
Municipality  of  the  united  townships  of  Clarence,  Russell  and 
Cambridge. 

The  treasurer  received  his  order  and  acknowledged  its  re- 
ceipts, giving  no  reason  for  not  at  once  paymg  it,  except  want 
of  tunds. 

Harrison  and  Stewart  were  councillors  for  Russell,  within 
which  township  the  work  was  done. 

The  Reeve  of  the  three  united  townships  (for  1851)  when 
the  resolution  was  passed,  stated  on  the  trial  that  he  knew  the 
plaintiff  had  performed  the  work. 

It  was  objected,  on  the  part  of  the  defendant  that  the  plain- 
tlfi  could  not  recover  for  want  of  a  contract  by  defendants 
under  their  corporate  seal. 

Secondly,  That  the  two  councillors  ought  to  have  joined  in 
giving  out  the  contract,  whereas  Stewart  alone  haci  acted — 
not  riarrison.    Both  objections  were  overruled. 

Harrison  was  examined  as  a  witness,  and  swore  that  he  had 
not  been  consulted  about  giving  out  the  work  or  accepting  it, 
or  giving  the  order  produced :  he  also  declared  that  he  thought 
the  work  was  not  worth  more  than  £100. 

The  learned  Chief  Justice  considered  that  defendants  were 
liable,  for  that  under  the  by-law  of  January  1854,  they  had 
virtually  adopted  the  order  on  the  treasurer  as  a  debt  due  by 
them.    The  jur>'  found  for  the  plaintiff  £170  12s.  4d. 


Gait  obtained  a  rule  Nisi  for  a  new  trial  on  the  law  and 
evidence,  and  for  misdirection.    Richard$  showed  cause. 

FeUowea  supported  the  rule. 

Robinson,  C.J.,  delivered  the  judgment  of  the  court 
We  are  of  opinion  that  this  veraict  should  be  allowed  to 
stand.  As  regards  the  justice  of  the  case,  there  can  be  no 
question  that  under  the  circumstances  proved  the  inhabitants 
of  the  township  of  Russell  oufht  not  to  enjoy  the  benefit  of  the  < 
plaintiff's  labor  on  a  leading  highway  through  their  township, 
and  not  pay  its  value.  Any  technical  objections  peculiar  to 
the  case  must  of  course  be  considered ;  but  as  regards  the 
main  question  of  liability,  this  case  much  resembles  that  of 
Bartlett  v.  The  Municipality  of  Amherstburg,  (14  U.C.Q.fi.R. 
152)  which  was  lately  before  us. 

As  to  the  ^neral  question,  whether  a  corporation  can  be 
held  liable  m  debt  on  simple  contract  to  pay  for  goods  or 
labor  furnished  at  their  reauest  and  accepted  by  them,  we  must 
consider  that  settled  by  tne  late  judgment  given  in  the  Court 
of  Appeal  in  this  Province,  when  there  is  nothing  to  create  an 
exception  according  to  the  principles  laid  down  m  that  case. 

Now  here  it  cannot  be  denied  that  to  make  and  improve  the 
highways  within  the  respective  townships  is  a  matter  clearly 
within  the  scope  of  the  duties  and  authority  of  the  township 
municipalities.  It  is  indeed  in  many  townships  their  chief 
and  most  important  business.  Now  we  have  the  facts  proved, 
that  the  municipality,  which  included  the  townships  of  Rus- 
sell and  Cambridge,  certainly  required  this  road  to  be  made, 
for  they  advertised  for  tenders,  and  received  and  approved  of 
an  offer  made  by  the  plaintiff  to  do  the  work  at  what  would 
seem  to  be  a  moderate  price.  The  by-law  of  the  10th  of  June 
1851,  committed  to  Mr;  Stewart,  one  of  the  Council,  the  cluty, 
in  conjunction  with  the  road  surveyor,  of  calling  for  tenders 
and  contracts  for  the  work,  and  it  was  in  that  manner  that  the 
plaintiit  was  employed.  The  work  was  done,  and  for  all  that 
api^ears  according  to  the  contract,  and  to  the  satisfaction  of 
Mr.  Stewart  and  the  surveyor.  A  difficulty  has  been  raised 
because  Mr.  Harrison,  the  other  councillor  for  Russell,  seems 
not  to  have  acted  in  the  matter;  but  in  the  first  place  it  was 
under  a  previous  by-law  of  January  1851,  that  the  ocmndUors 
of  the  township  were  required  to  concur  with  the  surveyor  in 
examining  and  approving  of  the  work.  The  later  by-law  of 
June  1851,  respecting  this  particular  road,  committed  the  duly 
of  contracting  for  it  to  Mr.  Stewart  and  the  surveyor;  and  in 
the  next  place,  even  if  it  had  been  strictly  necessary  that 
Hanison  as  well  as  Stewart  should  have  acted  in  the  matter, 
all  that  we  see  here  is  that  Harrison  tells  ns  he  did  not  concur 
with  Stewart.  Being  wholly  illiterate,  as  it  is  stated,  it  is  not 
to  be  expected  that  he  would  take  the  leading  part  in  the 
business.  He  did  intimate  a  desire  that  the  plaintiff  should 
not  go  on  with  the  work,  but  only,  as  it  appears,  for  the  reason 
that  there  were  not  funds  to  pay  for  it.  The  plaintiff  never- 
theless did  go  on  and  finish  the  road,  certainly  with  the  sanc- 
tion of  Stewart  and  the  road  surveyor.  His  domg  so  must 
have  been  a  matter  well  known  to  all,  and  as  the  municipality 
has  been  content  to  see  him  make  the  road  without  taking 
any  steps  to  prevent  it  or  to  check  him,  the  natural  presump- 
tion is  that  Harrison  either  waived  his  objection,  or  if  he 
insisted  upon  it  as  a  member  of  the  Council,  that  he  was  over- 
ruled by  nis  colleajgues ;  and  at  all  events  the  road  *has  been 
completed,  and  in  justice  should  be  paid  for. 

Mr.  Harrison  on  the  trial  expressed  an  opinion  that  £100 
would  be  a  fair  compensation  for  the  work.  If  the  road  was 
made  according  to  the  plaintifPs  tender,  there  would  be  no 
justice  in  refusing  to  pay  the  price  which  ha^  been  named  by 
him.  At  all  events  his  evidence  went  to  the  Jury,  and  if  they 
had  considered  the  work  worthless,  and  had  given  less,  we 
should  not  have  thought  that  their  verdict  could  be  interfered 
with  on  that  ground,  for  where  the  plaintiff  sues  a  corporation 
as  on  an  a^^eement  to  pay  a  particular  price,  he  must  be  pre- 
pared to  snow  their  contract  under  seal  to  nay  that  price, 
because  the  law  could  not  imply  any  special  agreement  of 
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that  kind.  When  the  plaintiff  has  not  such  a  sealed  contract 
to  produce,  he  must  be  content  to  take  what  a  jury  may  jud^e 
to  be  the  worth  of  his«worky  and  we  take  it  for  granted  the 
jury  in  this  case  thought  the  work  done  was  worth  the  sum 
asked  for  it,  or  they  would  not  have  given  it.  It  is  only  on  a 
quantum  meruit  that  the  plaintiff  sues. 

As  to  any  supposed  difficulty  arising  from  the  circumstance 
that  the  work  was  contracted  for  and  done  while  Clarence  was 
united  to  Russell  and  Cambridge,  and  therefore  that  the  muni- 
cipality sued  is  not  the  same  municipality  that  was  liable,  we 
agree  with  the  learned  Chief  Justice  that  the  by-law  of  the 
16th  of  January,  1854,  and  the  order  given  on  the  treasurer, 
and  accepted  under  it>  fairly  disposes  of  that  objection. 

Rule  discharged. 


Alexander  Jcdd,  Treasurer  op  the  Town  or  Belleville, 

V.  Alexander  0.  Petrie. 

(Hilary  Tcnii,  19  Vic.) 

Demvmr—Speeiai  averment. 

In  debt  on  liond  to  blaintiff,  as  treasurer,  bv defendant  as  collector  of  taxc*,  con- 
ditioned that  if  defendant  should  failhfully  collect  and  pnv  over  to  the  proper 
officer  the  taxes  imposed  for  the  then  current  year,  should  well  and  faithfully 
comply  Mrith  all  the  other  duties  of  his  office  as  specially  defined  in  the  by. 
laws,  9LC.—Hfld^  That  the  declamtion  should  have  alle^d  that  the  Town 
Council  had  imposed  taxes :  amount  that  should  have  been  collected  by  de- 
fendant }  the  by-laws  defining  defendant's  duty,  &c. 

(6  C.  Ft  R,  48.) 

Writ  issued  18th  Sept.  1855 ;  Declaration  19th  Oct.  1855. 

Debt  on  bond,  dated  19th  Nov.,  1853,  whereby  defendant 
acknowledged  himself  to  be  held  and  firmly  bound  to  plaintiff 
and  his  successors  in  office  in  the  penal  sum  of  £*2,700,  to  be 
paid,  subject  to  a  certain  condition  thereunder  written,  where- 
by, after  reciting  to  the  effect  following — that  i»  to  say,  that  if 
defendant  should  faithfully  collect  and  pay  over  to  the  proper 
officer  the  taxel  imposed  by  the  Town  Council  of  the  town  of 
Belleville  for  the  then  ounent  year,  and  should  also  well  and 
faithfully  observe  and  comply  with  all  others  the  duties  of  hJs 
■aid  office  of  collector,  as  specially  defined  in  the  by-laws  in 
that  behalf,  then  &c.,  otherwise  &c. 

Breach— that  defendant  did  not  nor  would  well  and  faithfully 
collect  and  pay  over  to  the  proper  officer  the  taxes  imposed  by 
the  Town  Council  of  the  town  of  Belleville  for  the  then  current 
year,  and  did  not  well  and  faithfully  observe  and  comply  with 
all  other  the  duties  of  his  said  office  of  collector  as  are  spe- 
cially defined  in  the  by-laws  in  that  behalf;  contrary  &c., 
whereby,  &c. 

Demurrer  to  declaration,  on  the  grounds  that  the  treasurer 
had  no  risht  to  take  a  bond  from  the  collector ;  that  the  Cor- 
poration ^ould  have  done  so.  Second — That  it  is  not  stated 
that  the  Town  Council  had  imposed  or  did  impose  taxes. — 
Third — That  the  duty  of  defendant  is  stated  by  way  of  recital, 
and  that  no  time  is  stated,  and  no  amount  stated  that  defendant 
should  have  collected.  Fourth — That  no  by-laws  are  set  out ; 
that  the  breach  of  duty  charged  is  double. 

The  demurrer  was  argued  during  this  term. 

WaUbridgty  for  the  demurrer,  contended  that  the  word  trea- 
surer is  mere  description,  and  lookmg  at  the  declaration  in  that 
liffht,  an  itidividual  would  have  no  right  to  take  a  bond  to  him- 
Bwf  from  the  collector  of  taxes — 12  vie.  cap.  81 ;  13  &  14  Vic. 
cap.  67,  sec.  60 :  That  the  declaration  should  have  alleged 
that  the  taxes  were  imposed — Collins  v.  Gibbs,  2  Bur.,  899; 
Peeters  v.  Opie,  2  Saund.  353,  note  b :  That  the  declaration 
should  have  set  out  the  by-laws  which  it  says  the  defendant 
has  not  observed — The  Feltmakers  Co.  v.  Davis,  1  B.  &P.  98; 
Andrews  v.  Hardv,  12  East.  116 :  That  the  breach  is  double, 
two  distinct  breacnes  being  mixed  up  together — Warn  v.  Bick- 
ford,  7  Price,  550. 

0*Hare  contra — That  the  question  is,  whether  the  bond  i^ 
void,  in  having  been  siven  to  the  treasurer  instead  of  the  Cor- 
poration :  That  if  the  bond  is  to  plaintiff  individually,  then  it  is 


a  bond  taken  in  a  private  capacity,  and  can  be  collected — 
Baby  v.  Drew,  5  U.  C.  Q.  B.  R.  557 ;  Brown  v.  Styles,  2  U.  C. 
C.  F.  R.  346 :  That  defendant  is  stopped  by  signing  this  bond 
from  saying  it  is  void — Webster  v.  Macklem,  4  U.  C.  C.  P.  R, 
266 :  That  the  breach  is  not  double — Deuison  v.  Donelly,  2  U. 
C.  Q.  B.  R.  395 ;  Small  v.  Stanton,  3  lb.  148. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  defendant  is  entitled  to  judgment 
on  the  special  objections  assigned  in  the  demurrer  to  the 
breaches  laid  in  the  declaration.  The  bond  is  not  before  us, 
and  it  would  be  unsafe  to  express  an  opinion  on  the  plaintifl''s 
right  to  recover  substantial  damages,  without  seeing  the  bond 
and  condition.  Under  any  circumstances,  it  would  be  neces- 
sary for  the  plaintiff  to  amend  his  declaration  and  to  supply  by 
averment  those  facts  without  which  he  could  not  recover  more 
than  nominal  damages.  The  bond  is  clearly  within  the  statute 
of  William.  The  judgment  for  the  penalty  would  only  stand 
as  security  for  such  damages  as  the  plaintiff  could  obtain  upon 
breaches  to  be  assigned  under  that  statute  ;  and  if  the  plaintiff 
failed  to  aver  and  prove  such  facts  as  would  entitle  him  to 
recover  from  the  defendant,  what  is  due  for  the  taxes  to  be 
collected  in  the  town  of  Belleville,  it  would  be  to  very  little 
purpose  that  he  should  further  prosecute  this  action. 

We  think  the  plaintiff  should  have  leave  to  amend  his  decla- 
ration on  payment  of  costs ;  otherwise  the  defendant  must  have 
judgment  on  this  demurrer. 

Per  Cur. — Judgment  acconiingly. 


Stark  v.  Montague  et  al. 

{Reported  by  C,  Robmsany  Sfg.j  Barristtr-at-Latc.) 

(Trinity  Term,  20  Vic.) 

Sckotiratt^RiglU  of  trusttes  to  rtimbwsemnu  o/costs^  ^e. — Utumtkorized  nte. 

School  truBtees  cannot  impose  a  rato  to  reimburse  themselves  for  costs  incurred 
in  defending  anBucce«8iully  a  suit  brought  against  them  for  levying  an  unau- 
thorized rate,  or  for  travelling  expenses  incurreU  in  order  to  consul  with  the 
Superintendent. 

No  rate  can  legtUy  be  imposed  for  the  salary  of  an  nnqualilled  teacher. 

«     (14Q.B.R.,478.) 

Appeal  from  the  Fifth  Division  Court  of  Lincoln  and  Welland. 

This  was  an  action  of  tort,  in  which  the  plaintiff  claimed 
damages  for  the  seizure  and  sale  of  certain  goods  under  a  dis- 
tress for  school  rate  imposed  by  the  trustees  ol  school  section 
7  in  the  township  of  Crowland.  It  appeared  that  the  trustees 
had,  in  1854  and  1855,  employed  an  unlicensed  teacher,  for 
whose  salary  they  had  impK>sed  a  rate,  which  one  of  the  rate- 
payers had  resisted,  and  recovered  judgnient  against  them  iu 
the  Division  Court  for  the  seizure  of  his  goods  to  satisfy  it. 
The  chief  superintendent,  when  applied  to,  refused  to  appeal, 
and  the  costs  were  recovered  from  the  trustees.  To  reimburse 
themselves  lor  these  costs,  together  with  the  expenses  of  cer- 
tain trips  to  Toronto,  undertaken  in  order  to  consult  with  the 
chief  superintendent,  and  to  procure  the  sum  of  £2  lOs.  paid 
for  salary  to  a  female  teacher  afterwards  employed  and  regu- 
larly licensed,  the  trustees  imposed  a  rate  upon  the  school 
section.  The  respondent  resisted  payment  of  all  e.xcept  his 
proportion  of  the  sum  due  for  the  teacher's  salary,  whicn  the 
collector  refused  to  accept,  and  upon  the  seizure  and  sale  for 
the  whole  amount  this  action  was  brought. 

The  learned  judge  below  decided  in  favour  of  the  plaintiff, 
from  which  the  defendants  appealed. 

Duggan  for  the  appeal.     W.  Ecclea,  contra. 

Robinson,  C.J.,  delivered  the  judgment  of  the  court. 
We  see  no  good  ground  for  appeal. 

It  seems  to  be  clear  on  the  Conmion  School  Act,  13  &  14 
Vic,  cap.  48,  that  no  rate  can  legally  be  imposed  for  paying 
the  salary  of  an  unqualified  teacher.  Such  a  teacher  cannot 
legally  be  allowed  to  receive  any  portion  of  the  school  fund, 
and  the  16th  section  of  the  statute  provides  that  no  teacher 
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shall  be  deemed  a  qualified  teacher  who  shall  not  at  the  time 
of  his  engai^ement,  and  of  his  applying  for  payment,  hold  a 
certificate  of  qualification. 

It  seems  that  in  this  instance  the  trustees  chose  to  persist  in 
retaining  a  teacher  who  held  no  certificate ;  that  a  ratepayer  in 
consequence  disputed  the  le^lity  of  the  assessment  imposed 
for  paying  such  teacher,  and  was  successful  in  his  opposition, 
for  the  Division  Court  sustained  an  action  brought  by  him  for 
seizing  his  property  in  order  to  pay  the  rate  assessed  upon  him. 
This  judgment  in  favour  of  the  ratepayer  was  acquiesced  in  ; 
yet  nevertheless  the  trustees  took  upon  theni<olves  to  raise  a 
rate  in  oider  to  reimburse  the  expense  they  had  boon  put  to  in 
their  ineffectual  attempt  to  sustain  the  legality  of  their  asspss- 
ment,  also  to  pay  thf^ir  expenses  incurred  in  a  jonniey  which 
they  chose  to  make  to  Toronto  for  the  purpo.->e  of  coiiferrin;- 
with  the  superintendent  upon  the  subject. 

It  need  hardly  be  sai(<  that  if  the  amojnt  of  costs  and  ex- 
penses 60  incurred  could  be  thus  levied  upon  tlie  rct'^oayei 


of  Oxford.  M.  C.  Cameron  showed  cause,  citing  Hornby  r- 
Hornby,  3  U.C.R., -274;  MoXair  v  Sheldon,  Tay.  Rep.  53S; 
Wilson  v.  Hunt,  1  Ch.  Rep.  647;  Charge  v.  Farlmll,  4  B.  & 
C,  865;  Kennev  v.  Hutchinson,  6  M.  &  W.,  131;  Normanby 
v.  Joies,  3  D.  &  L.,  143 ;  Gordon  v.  Cleghorn,  7  U.C.R.  171, 

Carroll  supported  the  rule. 

The  facts  of  the  case  are  stated  in  the  judgment. 

Robinson,  C.J.,  delivered  the  judgment  of  the  court. 

There  seems  to  bo  no  ijrounils  for  moving  on  the  merits  as 
the  fact-i  were  made  to  app.'.»ar  on  the  trial ;  but  the  case  waa 
a ndt) tended  on  account  ot  t!»e  irregularity  on  which  defendant 
has  movt»d. 

On  tiin  iSih  of  S.'pt.  1S.")5.  an  order  was  made  in  Chambers, 
by  Hu'jinaon.  C.J.,,  to  cl.:.iir<?  \\\c  venue ;  dctendant  to  tike 
any  M.)li«*f»  of  fi'il  {n  th,*  Ovturd  ,i'-slz(\s,  or  the  notice  of  trial 
f.Tlv(Mi  for  ni':ujtr.>ril  (if  one  had  bo'»n  giv(»n)  to  stand  good  iri 
Oxibrd  ;    iho  rcf  >rd  to  h«»  onl<^red  at  any  time  durin^T  the 


there  would  be  no  object  in  with.stan.lina  the  illojal   prOv'.N'^d-  ;  aF*'i/os.  anrl  tlioil.'l'i'inlanl  to  a  l.nit  the  second  and  tliird  issues 
ing,  and  it  would  be  bettor  to  submit  to  what  has  Kh^w  illoi^ally    to  Iv  in  favour  of  the  pl.iiiilill  wiihoul  proof. 
done  than  to  oppose  it,  even  with  the  certainty  of  succe.-^.s:  p,^^  so.no  ren->n  n.ii'xplalnod  a  rule  of  court  to  change  the 

We  take  it  to  be  an  acknowledired  principle  in  reaard  to  ,  voiuie  was  not  lake.i  o  it  on  I  his  order  till  llie  9:1)  of  October, 
public  officers,  that  when  their  comluct  boin?  co-nplaincd  of.  It  wa-^  s<mv(m(  on  ilie  I.'ST",i.  The  assizes  had  then  been  sitting 
has  been  sustained  as  legal,  they  are  admittt»d  to  liave  a  ju.*t  j  lour  days,  a!i(l  so  the  plaiiiilff  s»*e:Tiv.'d  to  lee.  hims.^lf  at  liberty 
claim  to  be  reimbursed  in  anycnarjes  they  have  been  put  to  in  '  on  that  accoinit,  orlor  vnn.i  otiier  reason  not  «laleii,  to  disregard 
upholding  their  authority  by  provms:  the  ieixality  of  their  pro- ;  the  ruh^,  and  he  continned  his  cause,  which  had  been  entered 


ceeding;  but  where  they  violate  the  law,  they  are  generally 
left  to  bear  the  consequences,  and  are  not  admitted  to  have  a 
claim  to  be  indemnilied. 

The  executive  government  of  a  country  niay  have  it  in  its 
power  to  indemnify  its  officers  even  in  such  a  case,  and  may 
m  some  instances  have  fountl  it  just  to  do  so,  when  the  officer 
has  acted  under  a  sense  of  duty<  in  a  case  that  admitted  of 
doubt ;  but  it  would  require  the  express  provisions  df  an  act  of 
parliament,  to  authorize  money  to  be  levied  upon  the  subject 
for  the  purpose  of  indemnify insr  a  public  officer  or  agent  who 
has  got  into  difficulty  by  violating  the  provisions  of  a  statute. 

It  appears  that  in  this  case  part  of  the  rate  was  to  cover  an 
expense  lejrally  incurred  for  the  salary  of  a  female  teacher. 
But  the  plaintiff,  Stark,  did  not  obiect  to  that,  and  oQered  to  pay 
it.  The  officer  however  would  have  the  whole  rate  or  none, 
and  on  that  account  only  the  seizure  was  made.     If  there 


might  be  room  for  contending  in  a  superior  court  that  the  proper   notice  of  tie  irregularity,  but  allows  the  other  party  to  proceed 


remedy  for  the  wrong  was  not  trespass,  where  there  was  a 
legal  cause  for  seizure,  but  an  action  on  the  ca.se  for  the  excess, 
yet  that  could  be  no  objection  to  the  judgment  of  the  Division 
Court,  which  is  not  fettered  by  such  technicalities,  but  can 
adjudge  upon  the  substantial  question,  whether  legal  wrong 
has  been  clone  and  an  injury  sustained  to  be  compensated  in 
damages. 

Appeal  dismissed. 


at  Brantfonl,  upon  the  docket  till  the  assizes  terminated.  The 
ease  was  not  tried  only  because  there  was  not  time  to  fintsh 
the  busiiiets  of  the  court. 

Then  the  plain! ifl  proceeded  at  the  next  assizes  in  April, 
IS.'JS,  by  Qfiving  notice  of  trial  for  Brant  ford  again,  as  if  no 
oriler  for  changing  the  venue,  had  been  served  upon  him,  and 
the  cause  was  then  tried,  the  delendant  not  appearing,  and 
making  no  defence. 

Tiie  plaintiff  now  contends  that  he  was  entitled  to  treat  the 
order  to  clian^e  the  venue  as  waived,  because  no  rule  of  court 
was  taken  out  upon  it  till  the  9th  of  October,  and  he  seems  to 
rely  also  on  the  fact  that  the  defendant  made  no  motion  against 
his  proceeding,  and  served  him  with  no  notice  oi  his  intention 
to  move  for  the  irregularity,  but  allowed  him  to  go  on. 

When  a  party  serves  another  with  a  notice  of  trial  or  other 
proceed inir  that  is  irregular,  and  the  party  served  takes  no 


Clecuorn  v.  Carroll  (Sheriff.) 

{Ryortrd  fry  C  RolHM$on^  E^**.  BarrUUf'^t'Lavf.) 
(Trinity  Term,  20  Vic.) 

Prtutie*'~-Chantre  of  venue — De&ry  t»  serving  order. 

On  thr  23tlt  of  September  an  order  wo«  made  lo  change  the  venue  from  Brant 
to  Oxford.  No  rule  was  taken  out  until  the  9th  of  October,  and  it  wns  not 
served  untill  the  13th.  Tlie  a«size**  (or  Bmnt  were  then  sininif.  and  the  case 
vfn*  entered  for  trial  there.  The  plaintiff  contiuu(^d  it  on  the  docket,  not- 
withstanding the  order,  but  it  wa*  not  tried,  owin^  onlv  to  want  of  time,  h 
VTM  then  entered  again  at  Brant  at  the  next  auize?,  and  a  verdict  taken,  the 
defendant  not  appearing. 

UdiL  that  the  plnintifl'Bhoukl  not  have  gone  to  trial  nt  Brant  after  service  of  the 
order;  and  the  venlict  was  »el  Mnidc.  but  without  co«tfs  a^  the  plaintlfl*  had 
been  ffuilty  of  laches  in  not  making  the  service  sooner. 

(UQ.B.II.,  480.) 

Case  for  false  return  to  a  Fi.  Fa,  in  a  case  of  Cleghorn  r. 
Hopes, 

Ecclea  moved  for  a  new  trial  on  the  law  and  evidence,  or  tq 
FSt  aside  the  verdict  for  irregalarity  with  costs,  the  cause  being 
tried  in  Brant  after  the  vonue  had-  been  changed  to  the  county 


on  the  supposition  that  all  is  ri2:ht,  then  in  some  cases  the 
party  by  thus  lying  by  in  silence  loses  the  benefit  of  the  irre-' 
gularity. 

The  diflerence  in  this  case  is,  that  it  is  no  slip  in  the  plain- 
tiff's proceedini^.s,  of  which  he  might  have  been  unconscious^ 
that  the  defendant  is  now  excepting  to;  but  his  objection  is, 
that  althonp^h  the  plaintitf  has  been  served  with  a  rule  of  the 
court  directing  that  the  trial  should  be  had  in  Oxford,  he  pro- 
ceeds in  disregard  of  the  rule  served  upon  him  as  if  notaiDg* 
of  the  kind  had  taken  place. 

Cases  have  been  cited  as  having  been  decided  at  an  early 
period  in  this  court,  which,  when  looked  into,  are  found  not 
to  be  in  point.  The  oldest  of  these  cases,  McNair  v.  Sheldon, 
(Tay.  Rep.  598.)  is  not  quite  accurately  stated  in  the  report  of 
the  ca.se  of  Hornby  v.  Hornby  (3  U.C.R.  274.)  The  objection 
was  that  no  rule  of  court  had  been  taken  out  and  served  upon 
the  judge's  order.  In  consequence  of  that  the  plaintifi  had 
not  the  venue  changed  upon  the  record,  and  he  was  not  in 
fault  in  not  having  (lono  so,  for  the  practice  had  not  been  con* 
formed  to  b^  the  other  side.  In  Hornby  v.  Hornby  the  same 
objection  existed ;  there  was  no  service  of  a  rule  to  change 
the  venue  upon  the  plaintifl's  attorney,  but  only  a  judge's 
order  for  the  change^  served  upon  his  agent,  the  plaintiff's 
attorney  having  himself  no  knowledge  that  the  venue  had 
been  ordered  to  be  changed. 

The  plaintiff's  counsel  referred  to  several  cases  affirming 
the  principle  that  when  a  judge ^s  order  has  been  obtained  for 


1857.] 


LAW    JOURNAL. 


47 


any  purpose,  it  will  not  have  the  eflect  of  stayingthe  plaintifPs 
proceedings  unless  a  rule  is  without  delay  taken  out  upon  it 
aiid  served-  No  doubt  that  is  so ;  but  in  those  cases  the  plain- 
tiff will  be  found  to  have  proceeded  before  the  rule  was  served 
upon  him.  That  was  not  the  case  here.  The  plaintiff  had 
entered  his  cause  in  the  original  county  before  he  knew  of  the 
change  of  venue,  and  of  course  there  was  nothing  wrong  in 
that,  out  he  knew  of  the  change  of  venue  afterwards,  and  in 
time  to  prevent  the  trial  in  the  wrong  county.  The  application 
"was  made  on  the  eve  of  the  assizes,  and  the  order  was  in  con- 
sequence made  upon  terms  calculated  to  prevent  a  failure  of 
trial  from  that  circumstance.  Though  the  plaintiff's  attorney, 
if  ho  had  heard  of  the  order,  might  have  been  excused  for 
trying  the  cause  before  the  rule  was  served  upon  him,  on  ihe 
ground  that  he  had  supposed  the  order  was  waived,  yet  we 
can  hardly  admit  that  he  was  entitled  to  treat  the  change  of 
venue  as  waived  alter  the  rule  had  been  served  upon  him. 

Still,  undoubtedly  the  defendant  seems  to  have  been  lax  in 
not  serving  his  rule  sooner,  and  we  think  it  will  be  proper  on 
that  account  not  to  give  costs,  but  simply  to  set  aside  the  ver- 

^    *  Rule  absolute. 


Hutchison  v.  Sideways. 

(Rqmrted  byC.  RiAinson^  ^sq.y  BarristermcU'Law.) 

(Trinity  Term,  SO  Vic.) 

Application  for  rrfcrenee  to  master^  under  CL.P,  Act^  sec.  143, 

yfbxtt  ill  an  action  on  the  common  counts  for  goods  sold,  interlocutory  judg- 
ment havinff  been  signed,  the  piuintifT desires  a  reference  to  the  master  ui\der 
a^c.  US  of  the  Comnjon  Law  Procedure  Act,  it  most  be  shown  that  no  dispute 
is  likely  to  arise  either  as  to  quality  or  price. 

(UQ.B.R.,^2.) 

.  The  plaintiff  declared  in  assumpsit,  on  the  common  counts, 
ior  goods  sold  and  delivered,  goods  bai^ined  and  sold, money 
paid  and  advanced,  money  lent,  and  on  an  account  stated, 
claiming  £100.  Interlocutory  judgment  had  been  signed.  It 
was  not  shown  that  any  certain  quantities  of  goods  were 
claimed  for,  which  were  admitted  by  the  defendant  to  have 
been  delivered  to  him  at  prices  agreed  upon  ;  but  the  question 
of  amount,  for  all  that  appeared,  was  as  much  open  as  in  any 
other  case  of  judgment  by  default  on  the  common  counts. 

Burns  J  for  the  plaintiff",  had  applied  in  the  Practice  Court 
for  an  order,  under  sec.  143  of  Common  Law  Procedure  Act, 
to  have  the  damages  assessed  by  the  clerk  of  the  court,  and 
was  referred  by  the  learned  judge  to  the  court  in  banc. 

The  couit  desired  that  it  should  at  least  be  made  to  appear 
to  them  by  affidavit  that  the  plaintiff  was  claiming  for  sofne- 
thin^  so  spcciffc  sus  to  quantity  and  price  that  the  only  question 
would  be  one  of  mere  computation.  It  was  not  mentioned 
.agaln>  and  no  such  affidavit  was  furnished. 

Robinson,  C.J.,  delivered  the  judgment  of  the  court. 

It  is  upon  the  143rd  clause  that  the  plaintiff  founds  his 
application.  There  are  but  six  items  in  the  account  which 
the  plaintiff' shows  as  the  account  on  which  he  is  suing ;  and 
there  being  no  set-off  pleaded,  there  can  be  no  account  on  the 
other  side,  so  thai  this  need  not  be  treated  as  a  case  in  which 
(damages  tfannot  be  a.»^sessed  in  the  ordinary  way.  We  do  not 
therefora  direct  that  it  shall  be  referred  to  the  master  under  the 
143rd  clause  to  ascertain  the  amount.  If  we  were  clear  that 
the  143rd  clause  applies  prima  facie  to  such  a  case,  we  should 
call  on  the  defenilant  to  say  whether  he  had  any  cause  to 
showa<jai.:sl  llie  summary  disposal  of  the  que-tion  of  damajres 
by  reieience  to  the  ma=>t'ir;  tor  if  it  should  appeal  to  us  that 
the  same  queations  are  likely  to  arise  in  this  case  ns  in  others 
in  which  the  plaintiff  has  juJginoiu  by  default  in  an  action  on 
the  common  counts,  then  we  ttimk  we  should  pause  betore 
we  applv  the  statute  in  such  a  manner  as  would  put  the  master 
jn  the  place  of  a  jury,  to  determine  all  questions  that  may 
arise  upon  conilicting  evidence  as  to  the  quantity  of  goods 
ifelivered,  the  quality,  and  the  value  in  ref^nce  to  quality. 


In  the  words  of  the  clause,  <<the  amount  of  damages  is  sub- 
stantially a  matter  of  calculation,"  when  the  things  sold,  and 
the  quality  and  value  in  reference  to  quality,  are  agreed  upoui 
or  have  been  ascertained,  but  until  that  is  done  the  data  for 
the  calculation  are  wanting,  and  we  think  it  ought  to  be  shown 
that  no  contest  is  liable  to  arise  upon  those  points  before  we 
send  the  case  to  the  master,  for  otherwise  we  not  only  deprive 
the  deie!idant  of  the  option  to  have  the  case  tried  by  a  jury, 
but  also  of  the  priviJege  of  referring  it  to  arbitrators  in  whose 
selection  he  can  have  a  voice. 

Rule  refused. 


CHAMBER  REPORTS. 


{Reported  for  the  Law  Journal  and  Harrison*s  Common  Law  Fvoeedur*  Act^ 

by  T.  Mocks  Bxx«o»,  EsQriRS.) 


Gallsna  V.  Cotton. 


Attendance  of  witrusses  be/ore  arbitrator. 

An  order  compelling  attendance  of  witneuea  before  arbitrator,  under  80th  see. 
of  7  Wm.  IV,  cap.  3,  will  be  granted  on  an  ez  parte  application :  upon  affidavit 
that  the  cause  has  been  duly  referred — that  arbitrator  has  appointed  a  certain 
day  for  proceeding— and  that  certain  parties  (giving  their  respective  places  of 
resideiu:e)  are  necessary  and  material  witnesses  for  party  applying. 

(Nov.  17, 1869.) 

McLean,  J.,  granted  an  order,  upon  the  ex  parte  application 
of  plaintiff*,  commanding  the  attendance  of  witnesses  before 
the  arbitrator  to  whom  the  cause  was  referred,  under  the  30th 
section  of  7  Wm,.  IV,  cap.  3 :  upon  the  affidavit  of  plaintiff^ 
stating  that  this  cause  was  referred  to  arbitration  by  order  of 
Nisi  Prius,  at  the  last  Assizes  for  Leeds  and  Grenville ;  that 
fV,  B.  McLean,  Judge  of  the  County  Court,  is  therein  named 
as  arbitrator,  and  has  fixed  certain  days  by  appointment  for 
proceeding  with  the  reference ;  that  certain  parties  (naming 
them  and  setting  out  their  respective  places  of  residence)  are 
necessary  and  material  witnesses  for  deponent ;  that  said  order 
of  Nisi  Prius  directs  that  the  same  may  be  made  a  Rule  of 
Court. 


Catahaqui  Cemstjery  Company  v.  Burrowes. 

Removal  of  euitfrom  Division  Court  by  Certiorari^  \Z  ^\A  Yie.y  cap,  6S,  see,  8S. 

A  suit  brought  by  an  Incorporated  Company  will  be  removed  from  a  Division 

Court  to  one  of  thev/Superior  Courts,  if  it  be  shown  that  difficult  questioiM 

of  U&w  will  arise  on  the  trial  as  to  the  powers  conferred  by  the  Act  of  Incor« 

poralioa. 

(Nov.30, 18S6.) 

Draper  applied  to  McLean,  J.,  for  an  order  for  a  writ  of 
Certiorari  to  remove  this  suit  from  the  Division  Court  in 
which  it  was  brought,  to  the  Court  of  Common  Pleas,  under 
the  85th  sei'tion  of  13  &  14  Vic,  cap.  53 — and  cited  Robertson 
r.  IVormackf  15  Jur.  579 ;   Reg.  v.  Hodges,  9  Jur.  665. 

The  action  was  brought  for  £25,  being  one  share  of  stock 
subscribed  in  the  above  Company ;  and  the  grounds  of  this 
application  were,  that  the  question  would  arise  on  the  trial 
whether  the  Act  of  Incorporation  of  the  Company  contains  any 
express  or  implied  authority  or  power  to  the  Company  to  bring 
any  action  at  law  for  recovering  the  amount  of  calls  or  shares 
of  stock,  and  whether  any  such  calls  were  regularly  or  suffi* 
ciently  made,  and,  if  not,  whether  any  action  will  lie  to  recover 
the  amount  of  a  share  of  such  stock  with  such  calls. 

Ozxier  granted. 
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Reiscmmuller  v.  Uberhorst. 

Suggestum  of  plaint!ff*i  <Uatk.^Sec.  310  of  C.  L,  P.  Act,  1866. 


Lcnve  tq^enter  a  suffgeMion  of  death  of  plaiiitiflf,  and  proceed  under  mOth  wc.o( 
1856,  will  be  jfrajited  mioi 
davit  showing:  the  nature  and  fltate  of  the  action,  aiid  that  the  party  applying 


C.  L.  P.  Act,  1856,  will  be  ^Tanted  uj 

ivring  the  nature  and  utate 
is  phuntiff's  legal  representative. 


>n  an  ex  parte  application ;  upon  affi- 


(Nov.  18, 1866.) 

McLxAMy  i.y  granted  leave,  upon  an  e:r  parte  application, 
to  the  widow  of  plaintiff,  to  enter  a  suggestion  of  plaintiff's 
death,  and  that  she  is  his  legal  representative,  and  proceed 
under  the  210th  section  of  the  C.  L.  P.  Act,  1856 :  upon  the 
affidavit  of  the  widow  stating  the  nature  and  time  of  com- 
mencement of  the  action ;  that  a  trial  has  been  had,  and  a 
verdict  given  for  plaintiff;  that  subsequently  plaintiff  died 
intestate  as  to  his  goods,  &c.,  in  Canada ;  that  judgment  has 
never  been  entered ;  that  deponent  has  taken  out  Letters  of 
Administration  to  plaintiff's  estate  from  the  proper  Court,  and 
that  she  is  now  his  legal  representative  ^  that  the  verdict  has 
never  been  satisfied,  to  deponent's  knowledge. 


Ross  £T  AL  V.  Cook. 

AhscondUg  debtor — Proceedings  tofure  action  commenced  under  old  practice. 

Where  a  warrant  of  Attachment  had  been  issued  against  an  absconding  debtor 
under  the  former  practice,  and  the  notice  thereby  required  has  been  duTv  given 
previous  to  the  C.  L.  P.  Act.  1866,  a  writ  o(  Attachment  will  be  granted  under 
the  new  Act  without  new  adklavits.  And  service  of  the  writ  on  some  relative 
of  defendant  at  hit  last  place  of  resadeuce,  will  be  allowed  good  service. 

(Nov.  31, 1866.) 

A  warrant  of  Attachment  had  been  issued  under  2  Wm.  IV, 
cap.  6,  and  the  three  months'  notice  required  by  12  Vic,  cap. 
67,  had  been  given  before  the  C.  L.  P.  Act,  1856,  came  in 
force ;  and  MctcdoruUd  now  applied  for  a  writ  under  the  new 
Act  and  leave  to  proceed  by  serving  the  writ  on  a  son  of  de- 
fendant who  had  been  at  one  time  his  Clerk  and  afterwards 
his  partner  in  business,  and  who  now  resides  at  defendant's 
last  place  of  residence  in  this  country,  without  any  new 
affidavits. 

McLean,  J. — You  may  take  the  writ  of  Attachment  and 
proceed  as  you  suggest. 


BOUCHIER  ST  AL  V.  PaTTON  ET  AL. 
InterleeuUny  judgment — Jjfldavit  of  merit*. 

An  Interlocutory  Judgment  will  in  some  cases  be  set  aside  upon  an  affidavit 
disclosing  a  good  defence  upon  the  merits,  thougli  not  distinctly  swearing 
^'  that  defenunt  has  a  good  defence  to  the  action  upon  the  merits. " 

(Nov.  21, 1806.) 

McMichad,  for  defendants,  obtained  a  summons  to  set  aside 
the  Interlocutory  Judgment  signed  in  this  cause,  and  to  allow 
defendants  six  days  after  its  return  to  plead  therein. 

The  affidavit  on  which  the  summons  was  obtained  stated 
that  the  defendants  deny  altogether  the  account  on  which  this 
action  is  brought,  as  also  their  liability  to  pay  the  same  to 
l^aintlffs,  not  having  had  any  dealings  whatsoever  with  them 
in  the  mattera  included  in  said  account,  nor  have  they  any 
reason  to  believe  that  plaintiff[i9  have  any  cause  of  action  what- 
soever against  them  or  any  of  them  on  the  said  matters ;  that 
an  application  was  made  to  have  the  venue  changed,  and  that 
before  the  return  of  the  summons  for  that  purpose,  plaintiffs 
signed  judgment  for  want  of  a  plea;  that  defendants  verily 
believe  that  should  such  judgment  be  allowed  to  stand,  great 
injustice  will  be  done  ;  that  defendants  verily  believe  that  the 
work  and  materials  sued  for  were  done  and  provided  by  a  cer- 


tain firm  of  Fensome  &  Co.,  and  not  by  plaintiffs,  and  was 
furnished  for  the  use  of  a  steamer,  the  property  of  the  Lake 
Huron  Transit  Copartnership,  in  which  defendants  only  hold 
a  part  of  the  stock ;  that  the  firm  of  Fensome  &  Co.  has  been 
dissolved,  and  that  Lyall,  one  of  the  plaintiffs,  is  the  only 
person  authorized  to  collect  its  debts. 

Burrut  showed  cause,  and  contended  that  the  judgment 
could  only  be  set  aside  upon  an  affidavit  of  merits,  and  that 
the  affidavit  of  defendants  was  insufficient  He  also  put  in 
an  affidavit  in  answer,  showing  plaintiffs  are  the  only  persons 
composing  the  firm  of  Fensome  &  Co. 

McMichad  in  reply. 

McLean,  J. — The  affidavit  sufficiently  discloses  a  defence 
upon  the  merits,  and  I  will  set  the  judgment  aside  upon  pay- 
ment of  costs. 

Summons  absolute  acoordiogly. 

r  t 

fiucHANAN  V.  Ferris. 

Ahsconding  debtor— Aclwn  eommeneed  wader  eU  practice. 

Upon  it.<  being  shown  that  a  warrant  of  Attachment  was  iwued  and  notice  dulv 
given  under  the  old  practice,  n  writ  of  AlUichment  according  to  the  C.  L.  I*. 
Act,  1S66  will  bo  granted,  and  service  thereof  on  a  relative  of  defendant  at  or 
near  his  last  place  of  residence,  will  be  allowed  good  service. 

(Nov.  32, 186&) 

A  warrant  of  Attachment  had  been  issued  against  defendant 
as  an  absconding  debtor,  and  due  notice  given,  under  2  Wm. 
IV,  cap.  5,  as  amended  by  12  Vic,  cap*  67,  previous  to  the 
C.  L.  P.  Act,  1856,  coming  into  force. 

McMichad  now  applied  for  instructions  how  to  proceed. 

McLean,  J. — Thisilse  is  precisely  similar  to  one  in  which 
an  application  was  made  yesterday,  (Ross  etalv.  Cook)  and 
you  may  take  a^at  for  a  writ  of  Attachment,  and  piDceed  as 
directed  in  that  case — namely,  by  serving  a  copy  of  the  writ 
at  the  last  known  place  of  residence  of  the  defendant  in  this 
country,  and  also  on  some  relative  of  his  residing  near  his  last 
place  of  residence. 


An  application  to  discharge  a  peremptory  undertaking  to  go  to  trial,  and  for 
leave  to  enter  iudgrnent  for  defendant  as  ui  case  of  a  nonsuit,  nuy  be  met  bj 
shownig  that  the  absence  of  necessary  and  material  wiuiesses  whose  testi- 
plai  ""       *'  '      - .  .       . 


Maitland  v.  Brown. 

Judgmmt  as  in  ease  of  non^switSniargement  of  penmptmy  uttdertaking. 

o  discharge  a  peremptory  undertaking  to  go  to 
'  iudgrnent  for  defendant  as  ui  case  of  a  nonsuit,  n 
the  absence  of  necessary  and  material  Miiuiessea 
mony  plaiutiff  could  not  procure)  prevented  his  going  to  trial. 

(Dec.  9,  185«.) 

In  Mich.  Term  last  Nanton  obtained  a  Rule  that  unless  the 
plaintiff  should  within  four  days  after  notice  thereof  show  cause 
to  the  contrary,  the  Rule  obtained  by  the  plaintiff  in  Hilary 
Term  last  discharging  the  Rule  Nisi  for  judgment  as  in  case  of 
a  nonsuit  obtained  by  defendant  in  said  Hilary  Term  on  the 
usual  peremptory  undertaking  of  the  plaintiff,  should  be  dis- 
charged, and  the  said  Rule  Nisi  for  judgment,  as  in  case  of  a 
nonsuit,  be  made  absolute,  the  plaintiff  not  having  proceeded 
to  trial  in  pursuance  of  his  said  peremptory  undertaking,  and 
that  judgment,  as  in  case  of  a  nonsuit,  should  be  entered  for 
the  defendant.  This  Rule  was  enlarged  into  Chambers  by 
consent. 

CarraU  now  showed  cause,  and  filed  an  affidavit  of  plaintiff 
stating  that  he  had  given  notice  of  trial  in  pursuance  of  his 
undertaking,  but  that  in  consequence  of  the  absence  of  two 
material  and  necessary  witnesses  in  the  United  States,  he  was 
unable  to  proceed  to  trial ;  that  both  said  witnesses  are  now 
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residing  in  Toronto,  and  that  he  will  be  able  to  proceed  at  the 
ensuing  January  Assizes ;  that  he  made  efforts  to  obtain  the 
presence  of  said  witnesses,  but  could  not  succeed ;  and  that  if 
he  is  compelled  to  commence  a  new  action,  many  of  the 
claims  for  which  this  action  is  brought,  will  be  barred  by  the 
Statate  of  Limitations. 
Nanton  in  reply. 

Burns,  J. — I  will  enlarge  the  peremptory  undertaking  until 

the  next  Assizes,  upon  payment  by  the  plaintiff  of  the  costs 

of  this  application. 

*i  ^    .    ■■■  ■■  .. 

Macphxrson  v.  Norris. 

Pmetiee^lHterpUader—CoUs  of  feigned  igsue. 

Where  a  fei^pied  imie  u  directed  upon  an  iuterplemler  application  and  w  foand 

Srainst  tlie  claimant,  the  exccation  creditor  will,  on  the  production  of  the 
ecord,  obtain  an  order  of  conrae  for  the  payment  by  claimant  of  all  cost^ 
incurred  in  cooflequenoe  of  his  claim. 

(Nov.  2i.  1856.) 

An  Interpleader  summons  had  been  obtained  by  the  Sheriff, 
and  an  issue  was  directed  in  which  the  claimant  (Macpherson) 
was  ihade  plaintiff,  and  the  execution  creditor  (Norris)  defen- 
dant. The  issue  resulted  in  favour  of  the  execution  creditor 
and  against  claimant.  The  record  returned  to  Court  showed 
that  the  issue  was  so  found.  No  further  papers  or  affidavits 
Were  put  in. 

•T.  Patersony  for  execution  creditor,  now  applied  for  an  order 
for  the  payment  by  the  claimant  of  the  costs  of  the  original 
Interpleader  application,  of  the  issue,  and  of  the  present  appli- 
cation. 

McLkan,  J. — ^You  are  entitled  to  the  order  of  course. 


Irtins  t.  Merger  et  al. 


PraetU^-'Oral  f^amiMatioH  ofjudgnunt  tUbtor—C.  L.  P.  Act,  18M,  ieetim  19S« 

An  affidavit  on  which  to  ap|)ly  for  the  oral  examination  of  a  judgment  debtor 
ahonld  show  that  an  execution  has  been  issued  and  acted  upon. 

(Dec.  8,  1850.) 

E»  iHaWift  applied  ex  parte  for  an  order  for  the  oral  exami- 
nation of  the  defendant,  upon  affidavit  <<that  plaintiffs  had 
tecovered  a  judgment  against  defendants,  and  that  such  judg- 
ment was  still  wholly  unsatisfied." 

Kichards  J. — ^Your  affidavit  should  show  that  some  attempt 
has  been  made  to  make  the  money  by  execution.  I  will  not 
grant  an  order  in  the  first  instance ;  but  if  you  think  your 
grounds  sufficient  you  may  take  a  summons. 


Carter  t.  Carry  et  al. 


Pmctkt^Oral  •Xttmtnation  ofjudgnunt  de^or—C.L,  p.  Act  1858,  ue.  193. 

The  proceeding  for  the  oral  examination  of  a  judgment  debtor,  should  be  by 
by  sumoKMis  and  order :  an  order  will  not  be  granted  in  the  first  iustance  upon 
au  ex  parte  application. 

(Dec.  9,  1806.) 

Plaintiff  applied  ex  parte  for  an  order  to  examine  defen- 
dants under  the  199rd  section  of  the  C.  L.  P.  Act,  1856,  upon 
affidavit  <<  that  a  judgment  had  been  recovered  against  them, 
and  was  still  wholly  unsatisfied;  that  execution  had  been 
iesued  and  returned  < no  goods';  and  that  defendants  reside 
within  the  jurisdiction  of  the  Court." 

RiGHABDs,  J. — I  will  only  grant  a  summons.    The  parties 
•hould  have  an  opportunity  to  show  cause  why  they  should 
aot  be  examined^ 
8 


Wilson  v.  Downing. 

Pnutiee^BaH^Effeet  ofjinad  order  of  Insolvntt  Court. 

A  Final  Order  in  Bankruptcy  dutcharging  a  debtor  from  his  liabilities,  is  a  snlR* 
cient  release  of  hi«  liail  to  the  limits  upon  a  judgment  recovered  previous  l(t 
the  presentmeni  of  his  petition,  and  it  is  not  necessary  to  enter  an  exonnatur 
on  tne  bail-piece. 

(Dec  9,  1856.) 

Defendant  was  a  prisoner  on  the  limits  under  a  Ca,  Sa.f 
having  given  bail  to  the  limits.  He  applied  for  relief  under 
the  <<  Insolvent  Debtor's  Acts,"  and  a  final  order  was  made 
protecting  his  person  from  arrest,  and  discharging  him  from 
all  debts  contracted  previous  to  the  date  of  the  presentment  of 
his  petition. 

H.  B,  Morphy  now  applied  for  leave  to  enter  an  exoneraiur 
on  the  bail-piece  in  this  action. 

Richards,  J. — If  the  final  order  of  the  Judge  of  the  Insolvent 

Court  is  a  release  of  the  bail,  they  may  plead  it  on  bar  of 

any  action  brought  against  them  as  such.   If  it  is  not  a  release, 

I  ought  not  to  grant  the  application. 

Application  refused^ 


Macpherson  et  al  v.  EsRit. 

Pratiice— Attachment  of  debts— C.  L.  P.  Aet^  1856.  «er.  194. 

An  order  will  be  ^nted  ex  parte  \o  nltac-h  debts  due  by  garnishee  to  judgment 
debtor,  upon  aduiavit  that  on  an  oraiexaniiuatiou  of  the  debtor,  he  swore  that 
garimhee  was  ijulebted  to  him. 

(Dec.  10, 1866.) 

Plaintifi*  applied  «arj)arfe  for  an  order  to  attach  debts,  under 
the  194th  section  of  the  C.  L.  P.  Act,  1856.  The  afiidavit  of 
his  attorney,  on  which  the  application  was  made,  stated  that 
<^on  the  9th  December  inst.,  defendant  was  orally  examined 
before  the  Judge  of  the  County  Court  of  Simcoe,  in  pursuance 
of  an  order  bearing  date  19th  November  last,  and  then  swortf 
that  one  Francis  Kerr  was  indebted  to  him  in  the  sum  of  £1B 
6s.  6d.  of  lawful  money  of  Canada,  and  that  said  Francis  Kerr 
resides  within  the  jurisdiction  of  this  Court." 

Richards,  J.,  granted  the  order* 


Sinclair  v<  Barrow* 

Praetiu^Proeetdmg  ttherepiamtijf  refuses  to  enter  his  judgment 

If  plaintiflT  refuse  to  enter  his  judgment  in  a  ease  where  defendant  it  entitled  tff 
set-ofThis  costs  a^ijist  plaintilPs  verdict  and  costs,  a  Judge  in  Chambers  will 
limit  a  time  withm  which  plaintiff  must  enter  his  judgment,  and,  in  default, 
allow  defendant  to  enter  it  for  hun. 

(Dee.  10, 1836.) 

This  action  was  brought  to  recover  against  defendant  dam- 
ages for  the  overflowing  of  plaintifi^s  land.  The  cause  was 
tried  at  the  last  Spring  Assizes  for  the  County  of  Perth,  and  a 
verdict  given  for  plaintiif  of  one  shilling  damages.  Plaintiff 
applied  to  the  Judge  who  tried  the  cause  for  a  certificate  for 
costs,  which  the  learoeil  Judge  refused  to  grant. 

On  the  2nd  December,  defendant  obtained  a  summons  cal]<- 
ing  on  plaintiff  <<  to  show  cause  why  he  should  not  enter  his 
judgment  on  the  verdict  obtained  by  him  in  this  cause ;  or 
why  he  should  not  brrog  into*  Court  the  postea,  and  allow  the 
defendant  to  enter  judgment  for  his  costs,  after  deducting  hia 
(plaintiff's)  costs,  according  to  the  Statute." 

Plaintiff  showed  cause,  and  said  that  the  Am  Prius  record 
was  in  Court,  and  not  in  his  possession. 

Richards^  J.,  granted  an  order  '^that  the  plaintiff  do  within 
two  weeks  from  the  servio^  hereof,  either  enter  up  final  judg- 
ment upon  the  veidict  in  this  cause  at  the  office  of  the  Clerk 
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Reischmuli.£a  v.  Uberuorst. 

SuggesttCH  of  fiamtiff^i  dmth.^See,  310  of  C.  L,  P.  Act,  1866. 

Leave  to  enter  a  •uraeMion  of  death  of  plaiiitiflf,  and  proceed  under  210th  sec.  of 
C.  L.  P.  Act,  1856,  will  be  fruited  upon  an  fx  parte  application ;  upun  affi* 
davit  showing:  the  nature  aiid  state  of  the  action,  aud  tlwt  the  party  applying 
isplauitiff's  legal  representative. 

(Nov.  18, 1866.) 

McLxAHi  J.y  granted  leave,  upon  an  ex  parte  application , 
to  the  widow  of  plaintiff,  to  enter  a  suggestion  of  plaintiff's 
death,  and  that  she  is  his  legal  representative,  and  proceed 
under  the  210th  section  of  the  C.  L.  P.  Act,  1856 :  upon  the 
affidavit  of  the  widow  stating  the  nature  and  time  of  com- 
mencement of  the  action ;  that  a  trial  has  been  had,  and  a 
verdict  given  for  plaintiff;  that  subsequently  plaintiff  died 
intestate  as  to  his  goods,  &c.,  in  Canada ;  that  judgment  has 
never  been  entered ;  that  deponent  has  taken  out  Letters  of 
Administration  to  plaintifi's  estate  from  the  proper  Court,  and 
that  she  is  now  his  legal  representative  ^  that  the  verdict  has 
never  been  satisfied,  to  deponent's  knowledge. 


Ross  ET  AL  V.  COOX. 


Ahsetmding  d/Ator— Proceedings  wfure  action  eommeneed  under  old  practice. 

Where  a  warrant  of  Attachment  had  been  issued  agaiiij>t  an  absconding  debtor 
under  the  former  practice,  and  the  notice  thereby  required  hn.s  been  duly  given 
previous  to  the  C.  L.  P.  Act,  1856,  awrrit  ot  Attachment  will  be  granted  under 
the  new  Act  without  new  affidavits.  And  service  of  the  writ  on  some  rehktive 
of  defendant  at  his  last  place  of  resideuce,  will  bo  allowed  good  service. 

(Nov.  81, 18S6.) 

A  warrant  of  Attachment  had  been  issued  under  2  Wm.  IV, 
cap.  5,  and  the  three  months'  notice  required  by  12  Vic,  cap. 
67,  had  been  given  before  the  C.  L.  P.  Act,  1856,  came  in 
foroe ;  and  Macdonald  now  applied  for  a  writ  under  the  new 
Act  and  leave  to  proceed  by  serving  the  writ  on  a  son  of  de- 
fendant who  had  been  at  one  time  his  Clerk  and  afterwards 
his  partner  in  business,  and  who  now  resides  at  defendant's 
last  place  of  residence  in  this  country,  without  any  new 
affidavits. 

McLean,  J. — You  may  take  the  writ  of  Attachment  and 
proceed  as  you  suggest. 


BOUCHIKR  ET  AL  V.  PaTTON  £t  AL. 

Inuiheutory  judgment — Affidavit  of  meritt. 

An  Interlocutory  Judgment  will  in  some  cases  be  set  aside  upon  an  affidavit 
disclo^g  a  good  defence  upon  the  merits,  though  not  distinctly  swearing 
*^  that  deSenuuit  has  a  good  defence  to  the  actioa  upon  the  merits. " 

(Nov.  31, 18S6.) 

McMickady  for  defendants,  obtained  a  summons  to  set  aside 
the  Interlocutoiy  Judgment  signed  in  this  cause,  and  to  allow 
defendants  six  days  after  its  return  to  plead  therein. 

The  affidavit  on  which  the  summons  was  obtained  stated 
that  the  defendants  deny  altogether  the  account  on  which  this 
action  is  brought,  as  also  their  liability  to  pay  the  same  to 
plaintiffs,  not  having  had  any  dealings  whatsoever  with  them 
in  the  matters  included  in  said  account,  nor  have  they  any 
reason  to  believe  that  plaintiffs  have  any  cause  of  action  what- 
soever against  them  or  any  of  them  on  the  said  matters ;  that 
an  application  was  made  to  have  the  venue  changed,  and  that 
before  the  return  of  the  summons  for  that  purpose,  plaintiffs 
signed  judgment  for  want  of  a  plea ;  that  defendants  verily 
believe  that  should  such  judgment  be  allowed  to  stand,  great 
injustice  will  be  done  ;  that  defendants  verily  believe  that  the 
work  and  materials  sued  for  were  done  and  provided  by  a  cer- 


tain firm  of  Fensome  &  Co.,  and  not  by  plaintiffs,  and  was 
furnished  for  the  use  of  a  steamer,  the  property  of  the  Lake 
Huron  Transit  Copartnership,  in  which  defendants  only  hold 
a  part  of  the  stock ;  that  the  firm  of  Fensome  &  Co.  has  been 
dissolved,  and  that  Lyall,  one  of  the  plaintifis,  is  the  only 
person  authorized  to  collect  its  debts. 

Burns  showed  cause,  and  contended  that  the  judgment 
could  only  be  set  aside  upon  an  affidavit  of  merits,  and  that 
the  affidavit  of  defendants  was  insufficient  He  also  put  in 
an  affidavit  in  answer,  showing  plaintiffs  are  the  only  persons 
composing  the  firm  of  Fensome  &  Co. 

McMichad  in  reply. 

McLean,  J. — The  affidavit  sufficiently  discloses  a  defence 
upon  the  merits,  aud  I  will  set  the  judgment  aside  upon  pay- 
ment of  costs. 

Summons  absolute  acoordiogly. 

Buchanan  v.  Ferris. 

Absamding  debtor-'-ActWH  eomme$iced  wndier  eU  pnctiee. 

Upon  it'*  lieing  shown  that  a  warrant  of  Attachment  was  issued  and  notice  dolv 
given  under  the  okl  practice,  a  writ  of  Attachment  according  to  the  C.  L.  I*. 
Act,  1866  will  be  granted,  and  service  thereof  on  a  relative  of  defendant  at  or 
near  his  last  place  of  residence,  will  be  allowed  good  service. 

(Nov.  23, 1866.) 

A  warrant  of  Attachment  had  been  issued  against  defendant 
as  an  absconding  debtor,  and  due  notice  given,  under  2  Wm. 
IV,  cap.  5,  as  amended  by  12  Vic,  cap.  67,  previous  to  the 
C.  L.  P.  Act,  1856,  coming  into  force. 

McMichael  now  applied  for  instructions  how  to  proceed. 

McLean,  J. — This  Use  is  precisely  similar  to  one  in  which 
an  application  was  made  yesterday,  (Hoss  tt  al  v.  Cook)  and 
you  may  take  &Jiat  for  a  writ  of  Attachment,  and  proceed  as 
directed  in  that  case — namely,  by  serving  a  copy  of  the  writ 
at  the  last  known  place  of  residence  of  the  defendant  in  this 
country,  and  also  on  some  rehitive  of  his  residing  near  his  last 
place  of  residence. 


Maitland  v.  Brown. 

Judgment  as  in  ease  of  mon'SUMt—EniargemetU  of  peremptory  wedertakkif. 

An  application  to  discharge  a  peremptory  undertaking  to  go  to  trial,  and  for 
leave  to  enter  judgment  for  oefendaut  as  in  case  of  a  nonsuit,  may  be  met  hy 
showuiff  that  the  absence  of  necessary  and  material  witnesses  whose  testi* 
mony  plaiutiir  could  not  procure,  prevented  his  going  to  trial. 

(Dec  S,  186S.) 

In  Mich.  Term  last  Nanton  obtained  a  Rule  that  unless  the 
plaintiff  should  within  four  days  after  notice  thereof  show  cause 
to  the  contrary,  the  Rule  obtained  by  the  plaintiff  in  Hilary 
Term  last  discharging  the  Rule  Nisi  for  judgment  as  in  case  of 
a  nonsuit  obtained  by  defendant  in  said  Hilary  Term  on  the 
usual  peremptory  undertaking  of  the  plaintiff,  should  be  dis- 
charged, and  the  said  Rule  Am  for  judgment,  as  in  case  of  a 
nonsuit,  be  made  absolute,  the  plaintiff  not  having  proceeded 
to  trial  in  pursuance  of  his  said  peremptory  undertaking,  and 
that  judgment,  as  in  case  of  a  nonsuit,  should  be  entered  for 
the  defendant.  This  Rule  was  enlarged  into  Chambers  by 
consent. 

CarraU  now  showed  cause,  and  filed  an  affidavit  of  plaintiflT 
stating  that  he  had  given  notice  of  trial  in  pursuance  of  his 
undertaking,  but  that  in  consequence  of  the  absence  of  two 
material  and  necee»ary  witnesses  in  the  United  States,  he  was 
unable  to  proceed  to  trial ;  that  both  said  witnesses  are  now 
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residing  in  Toronto^  and  that  he  will  be  able  to  proceed  at  the 
ensuing  January  Assizes ;  that  he  made  efforts  to  obtain  the 
presence  of  said  witnesses,  but  could  not  succeed ;  and  that  if 
he  is  compelled  to  commence  a  new  action,  many  of  the 
claims  for  which  this  action  is  brought,  will  be  barred  by  the 
Statate  of  Limitations. 
Nantan  in  reply. 

Burns,  J. — I  will  enlarge  the  peremptory  undertaking  until 
the  next  Assizes,  upon  paymeiit  by  the  plaintiff  of  the  costs 
of  this  application. 

Macpherson  v.  Norrib. 

Praetiee— Interpleader— Costs  of  feigned  iesue. 

Where  a  feigned  issue  is  directed  upon  an  interpleader  applieation  and  is  found 
Bgainflt  the  claimant,  the  execution  creditor  will,  ou  the  production  of  the 
Record,  obtain  an  order  of  conrae  for  the  payment  by  claimant  of  all  costn 
incurred  in  oonsequeuce  of  his  claim. 

(Nov.  21. 1856.) 

An  Interpleader  summons  had  been  obtained  by  the  Sheriff, 
and  an  issue  was  directed  in  which  the  claimant  (Macpherson) 
was  ihade  plaintiff,  and  the  execution  creditor  (Norris)  defen- 
dant. The  issue  resulted  in  favour  of  the  execution  creditor 
and  against  claimant.  The  record  returned  to  Court  showed 
that  the  issue  was  so  found.  No  further  papers  or  affidavits 
were  put  in. 

J.  PcUersonf  for  execution  creditor,  now  applied  for  an  order 
for  the  payment  by  the  claimant  of  the  costs  of  the  original 
Interpleader  application,  of  the  issue,  and  of  the  present  appli- 
cation. ^  * 

McLcAN,  J. — ^You  are  entitled  to  the  order  of  course. 


Irttnc  t.  Mxrcer  et  al. 

Prartie^^Oral  ftamiitatioH  of  Judgment  tlebtor—C.  L.  P.  Act,  I85tf,  $eet!on  193« 

An  liBdavit  on  which  to  apply  for  the  oral  examination  of  a  judgment  debtor 
should  show  that  an  execution  has  been  issued  aiul  acted  upon. 

(Dec.  8,  18S0.) 

B.  JIaWtn  applied  ex  parte  for  an  order  for  the  oral  exami- 
nation of  the  defendant,  upon  affidavit  <<  that  plaintiffs  had 
tecovered  a  judgment  against  defendants,  and  that  such  judg- 
ment was  still  wholly  unsatisfied." 

KiCHARDsJ. — ^Your  affidavit  should  show  that  some  attempt 
has  been  made  to  make  the  money  by  execution.  I  will  not 
grant  an  order  in  the  first  instance ;  but  if  you  think  your 
grounds  sufficient  you  may  take  a  summons. 


Praeti 


Carter  v.  Carry  et  al. 

Oral*xaminatu>nofjudgnuntdtUor'-C.L.P.  Act  1858,  $ee.  183. 

The  proceeding  for  the  oral  examination  of  a  judgment  debtor,  should  be  by 
by  summons  and  order !  an  order  will  not  be  granted  in  the  first  instance  upon 
•a  ex  parte  application. 

(Dec  9,  1656.) 

Plaintiff  applied  ex  parte  for  an  order  to  examine  defen- 
dants under  the  199rd  section  of  the  C.  L.  P.  Act,  1856,  upon 
affidavit  "  that  a  judgment  had  been  recovered  against  them, 
and  was  still  wholly  unsatisfied;  that  execution  had  been 
issued  and  returned  *  no  goods' ;  and  that  defendants  reside 
within  the  jurisdiction  of  the  Court." 

Richards,  J. — I  will  only  grant  a  summons.    The  parties 
should  have  an  oppoitonity  to  show  cause  why  they  should 
act  be  examined* 
8 


Wilson  v.  Downing. 

Praetiee—BaU—Effeet  of  final  order  of  Inadvnit  Court. 

A  Final  Order  in  Bankraptcy  discharging  a  debtor  from  his  liabilities,  is  a  auffi* 
cient  release  of  his  Inil  to  the  limits  upon  a  judgment  recovered  previous  X<l 
the  presentment  of  his  petition,  and  it  is  not  necessary  to  enter  an  exaneraiur 
on  the  bail-piece. 

(Dee.  9,  1856.) 

Defendant  was  a  prisoner  on  the  limits  under  a  Ca,  Sa.f 
having  given  bail  to  the  limits.  He  applied  for  relief  under 
the  "  Insolvent  Debtor's  Acts,"  and  a  final  order  was  made 
protecting  his  person  from  arrest,  and  discharging  him  from 
all  debts  contracted  previous  to  the  date  of  the  presentment  of 
his  petition. 

H.  B.  Morphy  now  applied  for  leave  to  enter  an  exoneratur 
on  the  bail-piece  in  this  action. 

Richards,  J. — If  the  final  order  of  the  Judge  of  the  Insolvent 

Court  is  a  release  of  the  bail,  they  may  plead  it  on  bar  of 

any  action  brought  against  them  as  such.    If  it  is  not  a  release, 

I  ought  not  to  grant  the  application. 

Application  refosed^ 


Macpherson  et  al  v.  Kerr. 

Pradu'ee— Attachment  of  debts— C.  L.  P.  Aei^  1856.  isr.  IW. 

An  order  will  be  (rrantcd  fx  parte  to  nttnch  debts  due  by  garnishee  to  judgmeni 
debtor,  upon  atlidavit  that  on  auoraiezamiuatiou  of  the  debtor,  be  swore  that 
garnisnee  was  indebted  to  him. 

pec.  10, 1856.) 

Plaintiff  applied  £ar  jMzrte  for  an  order  to  attach  debts,  under 
the  194th  section  of  the  C.  L.  P.  Act,  1856.  The  affidavit  of 
liis  attorney,  on  which  the  application  was  made,  stated  that 
<'on  the  9th  December  inst.,  defendant  was  orally  examined 
before  the  Judge  of  the  County  Court  of  Simcoe,  in  pursuance 
of  an  order  bearing  date  19th  November  last,  and  then  sworer 
that  one  Francis  Kerr  was  indebted  to  him  in  the  sum  of  £78 
6s.  6d.  of  lawful  money  of  Canada,  and  that  said  Francis  Kerr 
resides  within  the  jurisdiction  of  this  Court" 

Richards,  J.,  granted  the  order* 


Praeiii 


Sinclair  v<  Barrow. 

proceeding  where  ptawtif  reuses  to  enter  his  judgment 

If  plaintiff  refuse  to  enter  his  judgment  in  a  case  where  defendant  if  entitled  tH 
set-oflfhis  costs  ajpiinttt  plaintifi^s  verdict  and  coats,  a  Judge  in  Chambers  will 
limit  a  time  within  which  plaintiff  must  enter  his  judgment,  and,  in  default, 
allow  defendant  to  enter  it  for  him. 

{Dec  10, 1836.) 

This  action  was  brought  to  recover  against  defendant  dam- 
ages for  the  overflowing  of  plaintifPs  land.  The  cause  was 
tried  at  the  last  Spring  Assizes  for  the  County  of  Perth,  and  a 
verdict  given  for  plaintiff  of  one  shilling  damages.  Plaintiff 
applied  to  the  Judge  who  tried  the  cause  for  a  certiiiGate  for 
costs,  which  the  learoeil  Judge  refused  to  grant. 

On  the  2nd  December,  defendant  obtained  a  summons  call- 
ing on  plaintiff  '*  to  show  cause  why  he  should  not  enter  his 
judgment  on  the  verdict  obtained  by  him  in  this  cause ;  or 
why  he  should  not  bring  into*  Court  the  postea,  and  allow  the 
defendant  to  enter  judgment  for  his  costs,  after  deducting  hia 
(plaintiff's)  costs,  according  to  the  Statute." 

Plaintiff  showed  cause,  and  said  that  the  Nisi  Prius  record 
was  in  Court,  and  not  in  his  possession. 

RfCHABD8)  J.,  granted  an  order  "  that  the  plaintiff  do  within 
two  weeks  from  the  servic^  hereof,  either  enter  up  final  judg-* 
ment  upon  the  verdict  in  this  cause  at  the  office  of  the  Clerk 
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of  the  Court  at  Toronto,  or  brinj^  the  Record  ol"  IS/isi  Pmts 
into  the  ofRce  of  the  said  Clerk^  if  the  same  is  in  his  possession. 

''And  if  the  said  plaintifi  shall  not  enter  judgdment  in  the 
said  cause  before  the  expiration  of  the  said  two  weeks,  then 
the  defendant  shall  be  at  liberty  to  enter  the  said  judgment 
for  him. 

"  If  the  Record  at  the  time  for  entering  judgment  by  defen- 
dant for  plaintifi' shall  be  in  the  custody  of  the  Clerk  in  Cham- 
bersi  he  shall  deliver  the  same  to  the  defendant  on  being 
paid  his  fees." 


Wilson  t.  Storev. 


TraciieB-^Arrttt — Amendment  of  copy  cf  xcrit — C.  L.  P,  Aetj  1836,  s^rs.  37  ^  291. 

An  omiM'oii  or  x-ariaricp  in  a  copy  of  n  writ  of  Ca.  lie.  in  amendablo  under  ihc 
87lh  aiid  291  st  sectious  of  llic  CUP.  Aci,  1666, 

(Dec.22, 185G.) 

The  particular?!  appear  in  the  judgment. 

Hagarty,  J. — The  defendant  has  been  arrested  on  a  writ  of 
Ca,  Re,  He  moves  to  have  the  arrest  set  aside  Tor  irregularity 
on  the  ground  that  a  true  copy  of  the  writ  was  not  served  upon 
him.  He  files  an  affidavit  to  which  is  attached  the  alleged 
copy  fcrved.  It  varies  from  the  original  writ  (which  the 
plaintiff  produces)  in  one  particular :  in  the  teste  the  year 
"Jtfti/'Sia: "  is  omitted  in  the  copy,  so  that  it  appears  tebted 
the  6th  day  of  December  in  the  year  one  thousand  eight  hun- 
dred and (blank.)    Tlie  plaintifi'  contends  that,  if  material, 

it  is  now  amendable  under  the  37lh  section  of  the  C.L.I^.  Act  ; 
"  If  the  plaintiff  or  his  allorney  shall  omit  to  insert  in  or  endorse 
"on  any  writ  or  copy  thereof  any  of  the  matters  required  by 
«  this  act  to  be  inserted  in  or  endorsed  thereon  such  writ  or 
*'  copy  thereof,  shall  not  on  that  account  be  held  void,  but  il 
"  may  be  set  aside  as  irregular,  or  amended  upon  application 
"  to  be  made  to  the  Court  out  of  which  the  same  shall  issue, 
«*  or  a  Judge,  and  such  amendment  may  be  made  upon  any 
"  application  to  set  aside  the  writ,  upon  such  terms  as  to  the 
«<  Court  or  Judge  shall  seem  fit." 

PlainlitT  also  relies  on  the  general  powers  of  amendment 
contained  in  section  291. 

Before  the  C.  L.  P.  Act,  there  are  many  cases  showing  that 
although  the  original  writ  may  be  amended,  the  copy  may  not. 
In  Moore  v.  Alagan,  16  M.  &  W.,  95,  Baron  Piatt  ordered  the 
copy  of  the  writ  to  be  amended,  and  the  Court  reluctantly  set 
aside  his  order  on  the  force  of  the  previous  decisions.  In  the 
last  edition  of  Archbokl's  Practice,  Vol.  1,  page  729,  are  the 
words,  "  The  Court  would  not  before  the  C.  L.  P.  Act,  1852, 
allow  an  amendment  of  the  copy,  or  allow  a  fresh  copy  to  be 
served"  ;  but  such  amendment  would  now  probably  be  allowed 
under  the  222nd  section  of  the  Act  (corresponding  to  our  291et 
section  already  mentioned.) 

I  find  a  case  of  Knight  r.  Pocock,  17  C.  B.,  177,  (since 
Ardthold)  in  which  the  Court  of  C.  P.  expressly  decided  that 
under  the  20th  section  of  the  English  C.  L.  P.  Act,  (same  as 
our  37th  sec.  above)  "  the  Court  may  order  an  amendment  as 
«  well  of  the  copy  as  of  the  writ  uix)n  an  application  to  set 
« the  same  aside— the  writ  and  copy  should  be  amended  and 
«<  tfie  service  stand  good."  (As  to  a  material  variance  being 
amendable,  see  the  langua|re  of  Croucder,  J.) 


This  was  a  non-bailable  case.  I  cannot  see  why  it  should 
be  contended  that  the  words  of  the  Act  do  not  apply  to  clU 
writs  and  copies ;  in  my  opinion  they  do  so  apply,  and  are 
wisely  de&igned  to  prevent  tliose  frequent  failures  of  justice 
and  those  numerous  discharges  fmm  arrest  which  the  rigid 
language  of  previous  decisions  forced  on  reluctant  Courts  and 
Judges.  This  salutary  liberality  of  amendment,  discreetly 
exercised,  cannot  prejudice  any  defendant;  no  reasonable 
protection  or  advantage  is  taken  from  him ;  and  carelessness 
will  be  always  checked  by  the  penalty  of  costs  of  amendment. 
In  Clutterbuck  v.  IVisenian,  2  C.  &  J.  211,  a  mistake  of  tha 
year  in  the  notice  to  appear  was  considered  by  the  Court  of 
Exchequer  as  not  calculated  to  mislead  a  defendant. 

I  find  it  noticed  in  some  of  the  cases  as  a  reason  against 
amending  the  copy,  that  it  is  not  in  the  power  of  the  Court, 
but  IS  in  the  possession  of  the  defend  ant.  (a) 

Where,  as  in  this  case,  the  copy  is  filed  by  the  defendant  to 
show  the  error,  I  do  not  see  the  force  of  the  reason  assigned. 

I  discharge  the  summons  and  direct  the  copy  of  the  writ  to 

be  amended  by  inserting  the  words  <<  fifty-six"  in  the  teste — 

the  costs  of  the  application  and  amendment  to  be  paid  by  the 

plaintiff  to  the  defendant. 

Amendment  allowed  accordingly. 


Darlixg  v.  Wright. 

Praetief^Satis/action  Piece— Rulf  64  T.  T,  1856. 

rianTiiPs  «:itr,ia|i,rp  to  Sati-faction  Puce,  as  required  by  Rule  64T.  T.  1856; 
will  ho  i\\>\H  iivrd  with  wlteic  |  I.iiniurrt'sidrfi  n!>rt>od.  nod  has  given  a  whn«n 
authority  to  aii  allorney  to  acknowledge  satisfacliou  for  him. 

(Jan.  aa  ISffT.) 

M,  C.  Cameron  applied  e,r  parte  for  an  order  dispensing 
with  the  signature  of  plaintiff  to  the  Satisfaction  Piece,  as 
required  by  Rule  64  T.  T.  1856. 

The  amount  of  the  judgment  was  only  X30.  Plaintiff 
resides  in  Montreal,  and  had  sent  Cameron  a  written  authority 
to  acknowledge  satisfaction  in  his  name. 

Robinson,  C.J.,  granted  the  order. 


Corby  et  al  v.  Cotton  et  al. 

Pradire—S  Me.,  cop.  6,  sec.  12— Amendment— C.  L.  P.  Art,  ISiS,  aee.  391. 

Tlje  Coxnt  will  n<»i  nllow  nn  nnicndiucMt,  the  ofTect  of  which  will  lie  rnntrnry 
to  ihf  justice  of  thr  cn^e.  Sft/tb't'.  that  a  l)ond  ffiven  l»y  third  }iartieii  for  the 
os^ieiiinfut  itfn  vt^-'sc  1,  hut  wluili  i^  not  intended  to  o|x*rate  asajiassiguruent, 
iiecd  not  contain  a  recitul  of  the  certificate  of  ownership. 

(Jan.  31, 1857.) 

A,  Macdonald,  for  defendants,  moved  for  leave  to  amend  by 
adding  a  plea. 
S,  Richards,  for  plaintiff,  showed  cause. 
The  particulars  appear  in  the  judgment. 

Robinson,  C.  J. — This  action  is  on  a  bond  of  defendants, 
given  in  order  to  secure  plaintiffs  in  receiving  a  valid  title  to  a 
steamer  owned  by  Donald  Bethune  &  Co.,  and  which  plaintiffs 
were  willing  to  purchase,  and  to  pay  £6000  for  it.  Mr.  Bethune 
being  in  England,  it  was  alleged  in  the  recitals  of  the  bond 
given  by  defendants  and  sued  on  in  this  action  that  a  regular 
title  could  not  at  the  moment  be  made  on  that  account ;  and 
defendants  bound  themselves  that  if  plaintifis  would  pay 
£2,000  down,  and  give  their  notes  (negotiable)  for  the  remain- 
ing £4,000,  payable  at  certain  times,  they,  defendants,  under- 

(<v)  See  Harrison *s  C.  Ij.  P.  Act,  note  g  to  tection  14, 
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took  that  a  good  legal  title  should  be  made  to  plaintifls  in  three 
months  after  date  of  the  bond,  and  that  plaintiffs  should  in  the 
meantime  bo  allowed  withdut  interruption  to  possess  and  use 
the  steamboat. 

Plaintiffs  paid  theX2,000  down,  and  gave  their  notes,  which 
defendants  endorsed  away  to  third  parties — thereby  receiving 
the  whole  consideration ;  and  plaintiffs  have  paid  to  the  holders 
the  greater  part  of  the  amount  due  on  the  notes.  But  plaint ifl's 
have  received  no  title  to  the  boat,  which  they  ought  to  have 
had  more  than  two  years  ago.  Plaintitfs  have  brought  this 
action  on  the  bond,  in  the  Common  Pleas,  setting  out  the  con- 
dition in  the  declaration,  and  assigning  breaches. 

Defendants  have  pleaded:  1st.  Non  est  factum;  2nd.  Two 
special  pleas,  by  which  they  set  up  the  defence  that  it  is  by  the 
plaintiffs'  own  default  in  not  complying  punctually  with  what 
they  had  undertaken,  that  they  have  lost  the  benefit  of  what 
they  had  stipulated  for,  and  been  deprived  of  the  possession  of 
the  boat :  and  that  plaintiffs'  not  having  received  a  title  to  the 
boat  has  arisen  from  circumstances  and  arrangements  to  which 
they  were  consenting  parties,  &c. 

The  plaintiffs  have  taken  issue  on  these  special  pleas,  and 
have  also,  by  leave  of  the  Court,  demurred  to  them. 

Plaintifls  had  taken  down  the  record  at  the  January  Assizes 
<1857)  in  Toronto,  to  try  the  issue  and  assess  damages  on  the 
demurrer;  but  on  the  application  of  defendants  the  trial  was 
put  off  to  the  next  Assizes,  on  account  of  the  absence  of  a 
witness. 

The  defendants'  counsel,  after  the  trial  had  been  postponed, 
obtained  leave  to  amend  one  of  his  special  pleas,  or  rather  to 
substitute  a  plea  for  it,  stating  the  intended  defence  more 
exactly  in  accordance  with  the  facts,  which  he  alleged  he  had 
not  an  accurate  knowlege  ol  when  he  filed  his  plea. 

Now  he  moves  before  me  in  Chambers  to  be  allowed  to 
plead  an  additional  plea,  setting  up  an  entirely  new  matter  of 
defence  which  he  had  not  attempted  to  resort  to  before — 
namely,  that  the  defendants'  bond  is  void  for  want  of  a  recital 
in  it  of  the  certificate  of  ownership — wishing  to  contend  under 
the  new  plea  that  the  Ship  Registry  Act  (8th  Vic,  cap.  5,  sec. 
13)  applies  even  in  the  case  of  an  instrument  of  this  kind,  not 
being,  or  intended  to  be  an  assignment  of  the  vessel,  but  a 
security  from  third  parties  given  for  a  collateral  purpose.  The 
defendants'  counsel  says  that  he  thinks  the  same  objection 
would  probably  be  open  to  him  on  argument  of  the  demurrer, 
on  an  objection  which  he  may  take  to  the  declaration  on  that 
ground ;  but  he  is  not  certain  of  it,  and  therefore  desires  leave 
to  add  the  plea, 

I  do  not  allow  the  plea  to  be  added — 

Ist.  I  do  not  at  present  consider  that  there  was  any  neces- 
sity of  reciting  the  certificate  to  this  bond,  though  there  may 
be  room  for  an  argument  on  that  point. — Abbott  on  Shipping, 
66,  (9th  edition) ;  Mortimer  et  al  v.  Fleemin^,  4  B.  &  C.  120 ; 
Hughes  V,  Morris,  21  L.  J.  761 ;  S.  C.  in  appeal,  16  Jurist, 
603 ;  Duncan  v.  THndall,  17  Jurist,  347 ;  McCcUimmt  r. 
Bankiny  8  Hare,  1 ;  20  L.  Times,  1. 

2nd.  To  set  up  such  a  defence,  after  defendants  have  by 
their  bond  procured  for  Bethune  &  Co.  in  effect  the  whole 
X6000y  and  after  plaintiiis  have  paid  £4000  of  it  and  upwards^ 


and  made  themselves  liable  to  third  parties  for  what  remains, 
would  be  as  contrary  to  good  faith  as  an  jibing  that  could  be 
conceived;  and  therefore  delendants  should  receive  no  aid 
from  the  Court  m  sotting  up  such  a  defence  in  this  late  stage, 
after  they  had  passed  it  by  and  have  received  other  indulgence 
in  the  cause. 

3rJ.  The  desired  amendment,  eo  to  call  it,  is  not  that  kind 
of  amendment  contemplated  by  the  291st  section  of  the  C.  L. 
P.  Act,  1856 ;  for  it  is  not  <<  an  amendment  necessary  for  the 
purpose  of  determining  in  the  existing  suit  tlie  real  question 
in  controversy  between  the  parties."  The  first  amendment 
obtained  was  of  that  character — this  is  not. 

I  think  I  am  called  upon  to  exercise  a  discretion  in  allowing 
such  an  amendment,  just  as  before  the  C.L.P.  Act — the  object 
of  that  Statute  being  to  enlarge  the  power  of  the  Courts  and 
Judges  in  granting  amendments — not  to  compel  the  granting 
amendments  against  the  justice  of  the  case. 

(See  Ritchey  et  al  r.  VanGelder,  9  Ea:.,  762;  McDotoall 
t?.  Lystery  2  M.  &  W.,  52.)  * 

I  shall  leave  it  open  to  defendants  to  apply  to  the  Court  in 

"^^f™*  Summons  discharged. 


Yjcataian  v.  Dishn. 

Practice— Tlcndintj  several  (Iff mecs—C.  L.  P.  Art,  1856,  see.  130. 

An  acceptor  of  a  Bill  of  Kxchauije  wifl  be  allowed  to  deny  his  acceptance,  the 
eiidor.*eiiieiit  to  plaiiititf  bypjivce,  and  to  plead  the  J^tatutc  of  Limitation*, 
u|x)ii  aflldavit  that  6uch  pitas  are  necessary  tu  his  defence.  This  atiidavit 
may  be  laiulv  by  lUc  agcui  of  Uefcudaiil'a  attorney. 

(Jail.  31, 1857.) 

Declaration  on  Bill  of  Exchange  drawn  by  one  Distin,  dated 
1st  June,  1839,  directed  to  the  defendant,  requiring  defendant 
to  pay  to  the  order  of  Yeatman,  Wilson  and  Shields,  £119  Us. 
60  days  aflcr  date,  accepted  by  deiendaut,  and  endorsed  to 
piaintifT. 

•T.  B,  Read  moved  for  leave  to  plead : — 

1st.  That  defendant  did  not  accept  the  Bill. 

2nd.  That  Yeatman, 'Wilson  and  Shields  did  not  indorso  to 
pluintifT. 

3rd.  The  Statute  of  Limitations. 

The  application  was  supported  by  the  affidavit  of  Afr.  Read, 

as  agent  for  the  defendant's  attorney,  stating  "  that  he  (Read) 

has  been  advised  by  defendant's  attorney  as  to  the  facts  by 

him  alleged  to  exist,  and  believes  that  to  enable  defendant  to 

defend  this  action  properly,  according^o  said  alleged  facts,  he 

should  plead  the  pleas  above  stated." 

Eccles,  Q.C,  showed  cause,  and  objected  to  the  affidavit, 
as  not  complying  with  the  130th  sec.  of  the  C.  L.  P.  Act. 

Robinson,  C.J.,  allowed  the  pleas  to  be  pleaded. 

Order  absolute. 


C  O  U  N  TY    COURTS. 

[In  tho  County  Court  of  the  United  Counties  of  Huron  and  Bruca— 
RoBcar  Cooper,  Esquire,  Judge.] 

Regina  ex  rel.  Robert  Walker  v.  James  Retnas. 
Cameron  for  relator ;  Davison  for  defendant. 

This  is  an  application  under  the  Statute  18th  Vic,  cap.  132, 
on  the  part  of  the  relator,  to  have  the  defendant,  who  has  been 
elected  a  School  Trustee  for  the  town  of  CJoderich,  unseated, 
and  ah  order  issued  for  a  new  election. 
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The  grounds  taken  are,  that  the  election  was  continued  on 
the  second  day^  whereas  it  is  contended  that  the  School  Act 
requiring  the  election  to  take  place  on  a  particular  day,  pre- 
pludes  the  adjournment  and  coutinuance  of  it ;  and,  further, 
that  several  of  the  parties  voting  for  the  successful  candidate, 
were  not  duly  qualified,  and  that  therefore  the  actual  majority 
pf  good  votes  was  on  the  side  of  the  relator* 

Numerous  affidavits,  as  to  the  votes,  were  filed  on  both  sides. 
It  was  conceded  that  the  election  was  continued  on  the  second 
^ay,  but  it  does  not  appear  that  this  course  was  protested 
against. 

At  the  close  of  the  first  day  the  poll  seeixis  to  have  stood,  as 
Bwom  by  the  returning  officer,  21  to  19.  At  the  close  of  the 
second  day  the  majority  was  apparently  on  the  same  side. 
Three  main  questions,  each  involving  more  than  one  poii;t  of 
investigation,  come  up  on  the  law  and  the  affidavits. 

1st?  Can  the  Judge  compel  a  new  election  to  take  place  in 
$ny  case  under  this  Statute ;  and  if  he  can,  by  what  practice 
and  in  what  way  can  he  proceed  to  do  so  ? 

2nd.  Can  the  election  occupy  more  ihan  one  day,  and  if  not, 
does  the  error  render  invalid  the  whole  proceeding  ? 

3rd.  If  the  election  is  to  be  decided  by  the  first  day's  poll- 
ing, which  of  the  votes  are  bad  on  the  facts  appearing  on  the 
evidence  ? 

I  shall  begin  by  deciding  the  last  of  these  questions,  and  so 
pn  to  the  first. 

The  vote  of  one  man  on  the  side  of  the  defendant  is  plainly 
shown  to  be  bad.  He  neither  paid  taxes  nor  was  he  rated  on 
the  assessment  roll,  nor,  I  think,  a  resident.  This  reduces  the 
majority  to  one  only.  Other  votes  are  contended,  on  both 
sides,  tu  be  bad,  because  the  voters  did  not  actuallv  pay  their 
taxes,  but  agreed  with  their  employer  (they  being  hands  in  a 
manufactory)  that  he  should  pay  their  taxes  and  charge  them, 
and  the  coliector  was  cognizant  of  this  and  assented  tu  it.  He 
was  in  fact  paid  by  the  employer,  thoufi^h  not  till  some  little 
while  after  the  required  time.  There  is  no  evidence  that  the 
men  were  warned  that  their  employer  was  not  keeping  faith 
in  the  matter,  or  that  the  collector  let  them  know  that  they 
must  pay  and  he  would  look  no  Ioniser  to  the  other.  The 
arrangement  seems  to  have  been  well  understood  and  fairly 
carried  out.  I  cannot  hold  that  these  voters  were  disfranchiseti. 
Tney  paid  their  taxes  in  such  way  tlia^the  collector  cannot  be 
now  looked  upon  by  the  law  as  entitled  to  say  they  did  not 
pay.  The  compact  having  been  ultimately  fulfilled  must 
relate  back  to  its  inception,  or  the  parties  would  be  disfran- 
chised from  no  lault  of  their  own,  and,  without  any  opportunity 
being  given  them  to  prevent  the  default  by  repudiating  the 
arrangement,  to  which  it  is  clearly  proven  the  collector  was  a 
party.  These  voles  then  remain  unim peached.  The  votes 
stood  then,  according  to  the  returning  officer's  book  or  list,  after 
taking  off  the  bad  vote,  19  to  20,  But  the  relator  contteds  that 
one  Bell,  who  is  returned  as  having  voted  on  the  second  day 
for  the  minority  candidate,  in  fact  voted  on  the  first  day,  so 
that  the  votes  were  in  fact  equal  at  the  close  of  the  first  day's 
poll,  and  therefore  a  new  election  must  be  ordered.    On  this 

goint  the  evidence  is  most  disreputably  conflicting.  So  con- 
icting  indeed,  that  it  is  hard  to  escape  from  the  painful  con- 
clusion that  some  one  or  other  of  the  witnesses  may  have 
permitted  electioneering  excitement  to  lead  them  to  forget 
that  care  and  caution  with  which  statements  on  o.ith  ought  to 
be  made.  It  is  clear  that  all  cannot  have  sworn  without 
exaggerating  and  perverting  the  cinnmstances.  But,  after 
balancing  the  statements  of  third  parties,  which  are  pretty 
nearly  even,  I  lake  the  ^Jtalemellt  of  the  returning  officer,  who 
swears  tliat  his  entry  now  produced  was  made  at  the  time, 
bhowing  the  vote  for  the  second  day,  and  that  the  appearance 
of  fiell  on  the  first  day  was  not  until  after  the  poll-book  had 
been  closed.  Had  the  majority  on  the  second  day  turned 
aeainst  the  defendant,  the  vole  of  Bell  might  have  to  be  con- 
sidered in  another  point  of  view.  As  it  is,  I  take  it  not  to  have 
eaitm  into  the  fir^  day's  polling ;  and  I  conclude  that  the  defen- 


dant had,  on  the  first  day's  polling,  a  majority  of  one.  This 
answers  the  third  proposition  or  question  which  I  have  laid 
dovm  for  consideration. 

The  second  question  is  as  to  the  continuance  of  the  election 
on  the  second  day,  and  whether  all  the  proceedings  must 
therefore  be  set  aside.  On  this  point  several  authorities  were 
cited.  To  most  of  them  I  have  referred,  and  they  support  the 
proposition  of  Mr.  Cameron  on  the  part  of  the  relator,  namely^ 
that  as  a  general  rule,  when  an  election  is  directed  to  be  held 
on  a  particular  day,  it  will  be  bad  if  held  on  another  day.  But 
none  of  them  go  clearly  to  the  point  as  to  the  coniinwng  the 
proceedings  on  a  secona  day  where  they  have  been  properly 
commenced  and  there  is  no  protest.  That  question  is  a  new 
one,  and  the  recent  decision  of  the  learned  Judge  of  the  county 
of  York  is  the  only  one  I  know  of  coming  near  it.  He  held 
the  election  totally  bad  because  it  was  continued  on  the  second 
day,  but  in  that  case,  it  is  quite  clear,  there  was  a  protest ; 
and  even  then  the  matter  seemed  so  open  to  reasonable  doubt, 
that  no  blame  was  attached  to  the  returning  officer,  although 
the  Act  under  which  we  are  now  proceeding  expressly  gives 
power  to  the  Judge  to  enquire  into  the  officer's  conduct,  and 
to  impose  a  fine  if  he  shall  have  **  disregarded  the  require- 
ments of  the  law."  Were  the  enactment  simply,  th  t  the 
election  should  be  holden  on  a  certain  day,  there  could  be  no 
difficulty  m  acquiescing  in  the  decision  of  his  honour  Judge 
Harrisouy  that  the  election  must  be  finished  on  that  day.  But 
the  Act  of  13  &  14  Vic,  cap.  4^  governing  the  election  of 
School  Trustees  does  not  merely  give  that  simple  direction  ; 
it  directs  the  election  to  be  held  and  conducted  in  the  **8ame 
manner  as  ordinary  municipai  elections.^*  When  this  Act 
was  passed,  every  « ordinary  municipal  election"  was  held 
under  the  12  Vic,  cap.  81,  the  old  Municipal  Act,  and  which 
gives  a  day  for  the  holding  of  the  elections,  just  as  distinctly 
as  does  the  School  Act,  but  the  159th  section  is  superadded, 
which  distinctly  lays  down  the  mode  of  proceeding  on  a  second 
day  if  the  election  is  not  finished  on  the  first.  This,*  it  would 
seem,  was  the  practice  contemplated  by  th^  legislature,  when 
they  used  the  words  <*in  the  same  manner."  In  holding 
otherwise  one  would  be  met  by  this  difficulty.  But  for  the 
159th  sec.  of  12  Vic,  no  **manner'*  of  electing  is  prescribed, 
and  we  can  only  get  clearly  at  the  proper  mode  of  proceeding 
by  taking  this  159th  sec.  to  be  imported  into  the  subsequent 
Act  of  13  &  14  Vic.  by  the  clause  already  cited.  Acts  of  par- 
liament must  be  construed,  if  it  can  be  doue  consistently  with 
their  express  words,  in  such  way  as  to  give  effect  to  and  not 
to  cripple,  what  may  be  reasonably  taken  to  be  the  intention 
of  the  framers  of  the  law.  I  cannot  suppose  that  it  should  be 
considered  compulsory  to  finish  the  election  on  the  one  day, 
when  the  legislature,  so  far  from  sayiujs^  that  the  return  shall 
be  made  at  the  end  of  the  first  day,  ^'directs"  the  proceeding 
to  be  in  the  '<  same  manner"  as  at  municipal  elections  which 
continue  for  two  days,  unless  brought  to  an  end  by  the  omis- 
sion to  vote  for  one  hour.  That  the  law  leans  against  con* 
struing  such  enactments  strictly  in  reference  to  words,  and 
favours  an  interpretation  more  consonant  with  the  apparent 
intention,  is  strongly  laid  down  in  several  cases ;  for  instance. 
Rex  V,  Norwichy  I.  B.  and  Ad.  3(^ ;  and  Rex  v.  Greets  8  6. 
and  Cr.  361.  But  for  the  decision  at  Toronto,  before  referred 
to,  I  should  have  felt  warranted  in  deciding  that  it  was  proper 
to  hold  the  election  for  two  days,  in  any  case,  but  in  deference 
to  that  decision  I  do  not  lay  down  that  rule  now,  as  it  is  not 
absolutely  necessary  for  the  determination  of  the  present  ques- 
tion ;  but,  in  the  absence  of  any  protest  such  as  was  made  in 
the  Toronto  case,  I  am  of  opinion  that  the  delendant  was  dt 
facto  elected  to  the  office.  The  declaration  was  made  on  the 
second  day,  and  whether  the  state  of  the  poll  on  the  first  or 
second  day  be  taken  as  the  criterion,  the  result  might  have 
been  the  same.  This  is  disputed,  and  I  have  not  scrutinised 
the  votes  of  the  second  day,  both  because  the  complaint  is  on 
an  opposite  ground,  and  the  character  of  those  votes  is  imma- 
terial to  the  grounds  on  which  I  refuse  to  interfere.  It  was 
stirmgly  axgu^  on  the  put  of  the  relator,  that  the  cootiQTntiotr 
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of  the  election  on  the  second  day  rendered  the  whole  proceed- 
ing void,  however  true  it  may  be  that  the  election  was  regular 
up  to  the  close  of  the  first  day.  In  support  of  this  the  case  of 
Regina  v.  Rowley  is  cited.  But  that  case  is  not  clearly  in 
point.  There  the  election  was  of  several  parties  to  fill  vacan- 
cies. One  required  to  be  distinguished  from  the  others  in  the 
election  papers,  that  is,  I  take  it,  in  the  lists  wliich  coutamed 
the  votes.  This  was  omitted,  and  it  therefore  could  not  be 
ascertained  how  the  parties  were  elected — which  were  to  fill 
certain  vacancies,  and  which  one  to  fill  another  vacancy^.  As 
to  this  latter  one  the  election  was  bad :  and  it  necessanly  fol- 
lowed that  it  was  bad  as  to  the  whole,  Decause  the  uncertainty 
as  to  the  one  involved  an  equal  degree  of  uncertainty  as  to  the 
others.  This  does  not  establish  the  general  pro|X)dition  that 
the  one  irregularity  must  necessarily  mvolve  tne  invalidity  of 
the  whole  election.  If  the  poll  ought  to  have  been  closed  on 
the  first  night,  as  the  relator  contends,  was  not  the  election 
then  in  fact  decided  ?  for  the  returning  officer,  as  I  find  it  is 
proved,  declared  the  state  of  the  poll,  and  that  the  defendant 
was  elected,  unless  he,  the  officer,  should  find,  on  reference  to 
the  law,  that  he  could  open  the  poll  on  the  next  day.  Against 
these  proceedings  no  protest  was  made,  although  there  was 
ample  opportun  ity  for  doing  so.  It  is  contended  that  the  absence 
of  protest  is  of  no  importance,  and  I  am  referred  to  Regina 
ex  rel.  Mitchell  v.  Adams,  and  Charles  v.  Lewis,  in  the 
Chamber  Reports.  These  cases  are  authorities  for  holding, 
that  the  acquiescence  of  the  candidate  is  not  a  good  objection 
to  a  proceeding  by  an  elector  who  was  no  party  to  the  acqui- 
escence. This  relator  (a  brother  of  the  unsuccessful  candidate) 
says  he  was  not  present  at  the  close  of  the  poll  on  the  first  day 
nor  at  all,  during  the  second  day,  and  therefore  must  not  be 
held  to  have  acquiesced.  But  the  unsuccessful  candidate 
himself  has  come  forward,  and  is  evidentljr  interested  in  the 
matter — he  acquiesced — and  the  mere  substitution  of  the  bro- 
ther as  the  relator  scarcely  goes  to  show  that  their  positions 
are  so  distinct  as  to  hold  that  such  an  acauiescence  is  of  no 
conseouence.  The  present  relator,  let  it  oe  admitted,  is  not 
disqualified  from  taking  the  position  of  relator,  as  the  candidate 
himself  certainly  would  be  under  these  same  authorities,  but 
in  this  case  where  the  motive  for  not  protesting  is  prett]^  obvi- 
ous, the  acquiescence  must  be  seen  to  be  anything  but  imma- 
terial. Besides,  in  the  case  of  Mitchell  there  was  a  protest 
when  the  election  was  declared ;  and  the  course  pursued  by 
the  candidate  is  never  quite  put  out  of  the  question. 

I  think  the  principle  of  law  laid  down  by  Macaulay,  C  J., 
in  Hie  Queen  v.  Parker,  2  U.C.C.P.R.  15,  appears  to  apply, 
although  the  cases  are  in  one  important  particular  distinguisn- 
able.  There  the  relator  had  it  is  true,  actually  assisted  the 
candidate  he  afterwards  applied  against.  But  a  main  ground 
of  the  decision  and  of  those  cited  in  support  of  it,  is  that  a 
relator  cannot  prevail  against  an  election  on  the  ground  of 
certain  proceedings  in  which  he  has  himself  concurred  and 
acquiesced,  or,  to  put  the  same  proposition  in  another  shape, 
he  cannot  appeal  against  an  act  to  which  he  was  himself  a 
party.  It  is  not  too  much  to  sav  that  Walker  the  candidate 
and  his  supporters  were  here  willing  enough  parties  to  the 
opening  of  the  poll  on  the  second  day,  although  this  relator 
happened  not  to  be  present.  It  would  be  inconsistent  with 
Parker^s  case  and  with  the  cases  on  which  it  rests,  to  permit 
a  candidate  to  have  a  locus  fenetenti(B  in  such  cases — to  fol- 
low a  certain  course  apparently  to  his  advantage,  and  being 
ultimately  unsuccessful,  to  set  aside  the  election,  by  himself 
or  one  of  his  supporters,  because  that  very  course  of  proceeding 
had  been  allowed. 

Another  objection  was  urged  against  this  relator.  This 
statute  under  which  we  are  proceeding,  to  the  curious  insuffi- 
ciency of  which  I  shall  presently  refer,  does  not  say  who  may 
make  the  objection  or  application,  whereas  as  candidate  or 
voter,  under  the  municipal  statutes  is  expressly  allowed  to 
institute  the  proceeding.  I  have  have  not  seen  any  authority 
for  a  voter  making  an  application  under  the  18tn  Vic.  It 
fMoms  plain  enough  that  the  candidate,  if  he  thought  at  all  of 


the  matter,  at  the  close  of  the  poll  on  the  first  day,  was  willing 
enough  to  let  it  be  opened  again  to  see  if  his  position  would 
be  improved  by  the  subsequent  votes ;  and,  being  disappointed, 
his  brother  now  asks  for  a  new  election. 

I  am  not  all  clear  that  the  election  could  not  be  held  for  two 
days — indeed  I  incline  to  the  opinion  that  it  could ;  and  if  it 
could  not,  I  think  upon  the  evidence  that  the  defendant  must 
be  taken  to  have  been  elected  on  the  first  day,  as  stated  by  the 
returning  officer,  although  he  stated  that  ne  might  find  it 
necessary  td  open  the  poll  a^in ;  and  unless  the  law  compels 
the  directing  of  a  new  election,  I  think  it  a  case  in  whicn  it 
would  be  most  impolitic  to  interfere.  It  is  certainly  not  a  case 
in  which  any  discretionary  power  should  be  readily  used  in 
favour  of  the  relator,  or,  in  other  words,  of  the  successful  can- 
didate. 

The  statute  says  that  the  judge  shall  <<  investigate "  the 
matter,  and  may  confirm  the  election  or  order  a  new  cue ;  but 
we  are  not  told  on  what  grounds  he  is  to  consider  whether  it 
is  good  or  bad,  or  who  may  be  parties  to  the  investigation. 
To  say  the  least  of  it,  very  much — far  too  much,  I  think — is 
left,  independent  of  authority,  to  the  discretion  of  the  judge : 
and  I  do  not  think  it  would  be  just  to  permit  an  unsuccessful 
candidate,  through  a  third  party,  to  take  advantage  by  these 
means  of  an  alleged  error  of  the  returning  officer,  which  error 
(if  it  were  one)  the  canaidate  evidently  winked  at,  for  it  could 
not  injure  his  position  but  might  improve  it.  I  think  it  would 
be  sound  policy,  even  under  the  Municipal  Act,  where  the 
practice  is  clear  and  tlie  means  of  applying  the  authorities 
easy,  to  insist  upon  the  candidate  being  always  a  party  to 
these  applications,  and  thus  prevent  mere  experimental  con- 
tests. In  such  cases  as  the  present  a  candidate  might  say,  if 
we  apply  the  cited  cases,  <<  1  will  not  object  to  this  irrregularity. 
'^  I  will  not  protest ;  and  then  true  enough,  I  cannot  after waixls 
*<  in  my  own  name  seek  a  new  election  if  this  fails,  but  I  can 
<<  get  a  voter  to  do  so  for  me — some  voter  who  didnot  acqui- 
esce." Without  saying  that  this  was  done  here,  it  is  obvious 
that  the  state  of  the  law  with  resard  to  the  municipal  elections 
opens  the  door  for  dealings  of  tnat  kind,  j  have  considered 
the  case  to  some  extent  on  the  municipal  authorities ;  but  the 
Statute  does  not  say  that  the  investigation  shall  be  in  accord- 
ance with  the  law  governing  contested  municipal  elections ; 
unless  indeed  the  Statute  which  says  the  election  shall  be  con- 
ducted <<  in  the  same  manner'^  as  those  elections,  is  held  to 
import  all  the  law  as  to  bad  votes,  protests,  acquiescence,  &c. 
If  that  is  the  case,  the  clause  as  to  the  two  days  is  also  im- 
ported, and  the  return  of  the  defendant  would  be  good  on  that 
^und.  If  on  the  contrary,  that  clause  does  not  bind,  the 
judge,  one  would  suppose,  is  not  bound  by  the  decisions  which 
relate  to  municipal  contests.  Nothing  in  either  point  of  view 
can  be  more  unsatisfactory  than  the  state  of  the  law,  as  created 
by  the  few  comprehensive  words  of  this  too  concise  enactment, 
which  directs  most  important  proceedinss  to  be  taken,  without 
affording  the  slightest  hint  as  to  the  law  or  practice  to  be 
observed. 

The  remaining  point  is  that  first  stated  as  to  the  practice. 

Numerous  very  obvious  objections  were  made  to  the  practice 
pursued  here,  and  no  practice  could  be  pursued  to  whicn  appa- 
rently sound  objections  could  not  be  raised,  and  for  the  plain 
reason  that  the  Statute  prescribes  no  practice,  and  there  is 
none. 

A  summons  was  issued  calling  the  parties  before  me,  and 
for  convenience  I  directed  the  forms  of  proceeding  to  be  similar 
to  those  under  the  municipal  rules;  but  the  statute  has  not 
directed  this,  and,  unless  some  alteration  is  made  in  the  law, 
on  reflection,  I  shall  not  feel  warranted  in  signing  a  fiat  or 
ordering  a  writ  to  issue  on  any  future  applications.  The  Act 
tells  us  to  <'  investigate,"  but  gives  not  the  slightest  power  to 
compel  any  one  to  submit  to  the  investigation.  It  gives  power 
to  Older  a  new  election,  but  no  means  of  enforcing  the  order. 
The  result  is,  that  the  proceeding  must,  as  the  law  now  stands, 
be  purely  voluntary,  and  unless  parties  ohooee  to  abide  by 
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some  proceeding;  and  decision,  they  cannot  bo  compelled  to, 
and  there  is  substantially  no  redress,  without  an  application 
to  the  Queen's  I^ericli  for  a  quo  tvar.anin,  jnst  as  mi^i^lit  havo 
been  made  had  no  such  law  as  this  been  in  I'onte. 

The  course  to  pursue  would  havo  been  plain  enougli  had  a 
few  words  been  added  to  this  eiiactnieut,  inahiri;^  tht?  law, 
rules  and  practice  as  to  municipalities,  ;^ovorn  sciiool  cases. 
In  municipal  matters,  care  has  been  taken  to  provide  a  clear 
practice  even  to  the  very  forms  of  writs.  But  were  1  of  opinion 
nere  that  a  new  election  ought  to  take  place,  there  is  no  writ 
I  could  order  to  issue  which  any  returning  oflieer  or  candidate 
or  preserjt  holder  of  the  office  could  be  compelled  to  obey. 
There  has  been  an  oversight  in  drawini^  the  Act,  v/hich  it 
would  be  well  to  remedy  as  soon  as  possible ;  for,  the  ends  of 
justice  will  never  be  promoted  by  decisions  whicti  cannot  be 
enforced,  or  by  proceedings  as  to  which  there  can  be  no 
certainty. 

It  is  perhaps  as  well  that  the  law  is  as  defective  as  to  the 
power  as  it  is  respectmg  the  practice  ;  for,  by  no  practice  being 
provided,  the  power  to  "investigate-'  and  ^^order''^  a  new  elec- 
tion, is  most  arbitrary.  The  enactment  has  been  copied  froni 
the  Act  of  16  Vic,  giving  the  same  power  to  the  Local  School 
Superintendent,  and  how  these  ollicers  havo  been  guided  in 
their  decisions  or  how  they  have  cnforceii  tliem,  it  is  not  easy 
to  guess.  A  power  so  important  should  be  definitf»,  and  deci- 
sions so  material  to  the  public  should  not  ho  lelt  to  be  enforced 
by  mere  persuasion,  or  the  direction  of  the  Chief  Superinten- 
dent. It  seems  quite  plain  that  under  these  acts  no  order 
could  be  enforced,  and  that  thenjforo  it  would  be  worse  than 
idle  to  make  any  order.  The  general  power  given  to  the  Local 
Superintendent  by  the  Act  of  13  &  14  Vic,  sec.  30,  to  decide 
"any  questions  of  difference"  is  open  to  the  same  objections. 

The  objections  made  by  A/r.  Davison  to  the  practice  pur- 
suecl  in  this  case,  for  the  reasons  just  now  stated,  \ve re,  I 
think,  sound.  It  was  further  objected  on  the  same  side,  that 
under  this  Act  the  oidy  investigation  contemplated  was  as  to 
the  conduct  of  the  returning  orficer ;  and  further,  that  if  the 
votes  were  to  be  scrutinised,  only  those  could  be  impeached, 
which  were  at  the  time  objected  to,  and  that  in  any  case  the 
declarcUion  of  the  voter  was  sufficient  as  to  his  qualiiication, 
as  the  act  requires  the  vote  to  be  received  upon  the  declaration 
being  made.  I  do  not  agree  m  these  views.  The  investigation, 
if  to  take  place  at  all,  must  be  intended  to  be  complete,  and 
although  true  it  is,  that  votes  must  be  received  on  the  state- 
ments being  made,  a  candidate  must,  if  he  permit  bad  ones  to 
be  polled,  act  on  his  own  risk;  and  when  an  enquiry  takes 
place  the  question  will  be  always  whether  the  votes  were  good 
or  bad.  The  penalty  for  making  a  false  declaration  is  not  the 
only  consequence  which  may  follow  the  propounding  of  false 

votes. 

From  what  has  been  said,  it  is  plain  that  in  all  these  cases 
much  difficulty  will  be  found  in  procuring  evidence,  for  there 
is  no  power  to  issue  a  subpccna ;  out  in  this  instance  we  were 
fortunate  enough  to  elicit  all  the  facts  by  means  of  the  attend- 
ance of  the  parties  making  affidavits,  and  their  cross-exami- 
nation ;  though  as  to  the  power  to  administer  an  oath  in  such 
case,  I  have  very  serious  doubts. 

I  have  made  these  remarks,  though  not  absolutely  necessary, 
on  the  merits,  but  on  the  view  I  take  of  the  statute  alone, 
which  affords  no  means  of  enforcing  any  order  I  might  make, 
I  feel  compelled  to  decline  to  interfere  in  this  case,  and  must 
leave  the  parties  in  such  cases  to  the  same  remedies  in  the 
Queen's  Bench  as  were  open  to  them  independent  of  the 
Statute. 

The  application  is  dbmissed.    No  order  is  made  as  to  costs. 

The  onlv  points  I  give  a  decision  upon  are  the  following, 
although  I  have  expressed,  with  some  hesitation,  opinions 
upon  some  others : 

1st.  That  I  have  no  power  to  initiate  any  proceeding  to 
compel  a  party  to  vacate  the  office ;  and  that  I  was  wrong  in 
signing  a  fiat,  or  any  formal  paper ;  and  should  be  wrong  if  1 
idered  any  writ  to  mue. 


2nd.  That  defendant  had  a  majority  on  the  first  day,  and  the 
course  pursued  by  the  otlicer,  in  the  absence  of  protest,  cannot 
now  1)6  impeached. 

3rd.  That  the  relator,  not  being  a  candidate,  cannot  apply 

under  this  Statute. 
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Adverti-seiiienis  should  reach  the  office  not  later  than  the  25th  of  each  month. 


Thk  IJiTKR  Canada.  Law  Jocrnal.  is  published  at  the  Barrie  JiifraZef  Office, 

Duulop-s>ircet,  liarrie. 
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MARCH,    1867. 


A  FIXED  TENURE  OF  OFFICE. 


The  principle  of  a  fixed  tenure  of  office,  depen- 
dent on  the  good  conduct  of  the  officer,  numbered 
amongst  its  early  advocates  the  most  virtuous,  wise 
and  patriotic  of  English  statesmen.  When  the 
blessings  of  civil  liberty  began  to  be  more  appre- 
ciated and  diffused,  the  British  nation  affirmed  and 
gave  permanence  to  the  principle  by  legal  enact- 
ment. 

Improvements  affecting  materially  the  best  inte- 
rests of  a  community  cannot  long  exist  and  be 
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operative  without  men  asking  why  they  are  not 
made  of  universal  application.  And  we  find  that 
the  fixed  tenure,  established  more  than  one  hundred 
years  ago,  has  been  gradually  extended  to  nearly 
every  office  in  the  administration  of  the  law  in 
England — not  only  to  judicial  offices,  but  also  to 
those  of  a  ministerial  character  has  it  been  applied. 
A  proposition  so  plainly  recommended  by  common 
sense,  and  so  ably  supported  by  eminent  authori- 
ties, could  not  fail  to  take  a  fast  hold  on  the  minds 
of  the  English  people. 

The  people  of  the  neighboring  country  in  one  of 
the  "  fever  fits  of  excitement  which  belong  to  their 
political  system,"  departed  from  this  principle  con- 
trary to  the  advice  of  their  best  and  wisest  citizens  ; 
and  deeply  have  they  regretted  the  retrograde  move- 
ment. Speaking  of  the  judicial  system  in  the  state 
of  New  York,  and  its  results,  an  American  writer 
says :  "  If  there  be  anything  clear  in  regard  to  the 
magistracy,  it  is  that  the  members  of  it  should  be 
what  is  called  independent — that  is  to  say,  not 
only  independent  of  the  suitors  who  come  before  i 
them,  but  of  the  very  power  which  created  them." 
•  •  •  "The  only  mode  in  which  the  judiciary 
can  be  made  independent  is  to  make  them  feel 
secure  of  retaining  their  offices,  provided  their 
duties  are  faithfully  discharged,  and   by  making 


dependence,  to  a  degree  of  uncertainty  in  the  tenure 
of  their  office  which  would  be  considered  intoler- 
able by  a  clerk  in  a  dry  goods  store,  or  the  con- 
ductor of  a  rail  car."     *     • 

"  Our  judges  are  changed  indeed  in  their  posi- 
tion ; —  now  dependant  on  a  bar  they  ought  to 
control — at  the  mercy  of  the  ebb  and  flow  of  the 
political  tide — subjected  to  the  jealous  suspicions 
of  an  army  of  angry  litigants — how  is  it  possible 
for  them  to  preserve  their  dignity,  their  character, 
or  even  their  self-respect  .^"    *     • 

"  Any  one  who  can  hug  himself  into  the  delusion 
that  a  magistracy,  situated  as  ours  now  is,  will 
long  discharge  the  duties  expei^ed  from  an  upright 
and  learned  judiciary,  may  be  expected  to  believe 
that  the  laws  of  nature  will  cease  to  hold  their 
coarse."  •  ♦  "  The  principles  that  govern  human 
conduct  are  not  less  fixed  than  the  laws  of  gravity 
and  attraction." 

If  the  wisdom  or  value  of  a  scheme  is  to  be 
measured  by  its  effects  and  consequences,  we  find 

in  the  judicial  tenure,  as  established  in  England 

whether  we  regard  the  primary  or  inferior  objects 
of  the  system, — a  sale  guide,  for  it  has  attained  the 
objects  for  which  it  was  designed';  while  the  oppo- 
site system  in  the  United  States  has  '^  rendered  the 
officer  contemptible  in  the  eyes  of  the  community 


those  offices  so  valuable  and  important  that  they  j  ^^j  ^^^^  ^^^  ^^^^^  undesirable  in  the  eyes  of  the 
will  not  beregardedbythc  incumbents  as  stepping  incumbent  himself-and  tends  to  leave  the  jud^e 


Stones  to  future  preferment,  mere  rounds  in  the 
ladder  of  ambition,  but  as  sufficient  and  reasonable 
rewards  for  years  of  honourable  labour.  All  this 
is  of  course  subject  to  the  qualification  that  they 
are  to  be  made  strictly  and  speedily  responsible 
for  neglect  of  duty  or  abuse  of  trust."  *    • 

"  A  hundred  and  fifty  years  ago  the  English  Par- 
liament, sick  of  the  miseries  resulting  from  a  corrupt 
judiciary, changed  the  tenure  of  the  office,  abolished 
their  dependance  on  the  Sovereign,  and  made  the 
tenure  of  their  existence,  dependant  on  their  good 
behaviour  alone.  From  that  time  to  this  the  Eng- 
lish judiciary  has  risen  in  character  and  influence." 

"  We  in  our  supreme  wisdom  have  ingeniously 
rejected  the  whole  of  the  English  experience.  We 
have  reversed  the  process,  and  whereas  heretofore 
our  judges  sat  quam  diu  se  bene  gesserint^  we  have 
now  made  the  tenure  really  de  bene  placito.^^  *  • 
"  We  have  reduced  the  judiciary  to  a  condition  of 


who  passes  through  the  ordeals  of  the  system, 
little  respect  either  for  himself  or  for  any  principle 
of  that  great  science  of  truth  and  justice  which  he 
has  sworn  to  administer." 

On  a  former  occasion  we  noticed  the  anomalous 
position  of  the  County  Judges  in  Upper  Canada — 
they  being  neither  free  from  executive  dependency 
nor  placed  beyond  the  control  of  popular  clamour. 
The  tenure  was  at  one  time  during  good  beha- 
viour ;  the  Act  of  1846,  a  hasty  and  unwise  mea- 
sure, made  the  tenure  during  pleasure  ;  it  prostrated 
the  judges  at  the  feet  of  any  dominant  power  of 
the  day — left  them  open  to  attack  from  any  disap- 
pointed litigant,  and  exposed  them  to  machinations 
which,  however  groundless,  would  invariably  affect 
their  after  usefulness. 

What  is  the  nature  of  a  tenure  during  good  behor 
vioux  ?  to  act  with  justice,  integrity  and  honour, 
and  to  administer  justice  speedily  and  impartially, 
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is  good  behaviour.  It  is  the  tenure  by  which  the 
judges  of  the  Superior  Courts  now  hold  office  ;  and 
the  tenure  of  all  judges  should  be  the  same.  All 
the  arguments  in  favor  of  a  fixed  tenure  apply  with 
perhaps  greater  force  to  County  Judges  than  to 
Judges  of  the  Superior  Courts — the  former  being 
sole  judges — being  brought  into  more  direct  per- 
sonal contact  with  litigants,  and  being  in  every 
way  more  exposed  to  the  shafts  of  personal  and 
party  rancour. 

Both  classes — Superior  and  Co.  Court  Judges — 
have  similar  duties,  civil  and  criminal,  to  perform. 
The  only  distinction  consisting  in  the  limit  as  to 
jurisdiction — ^but  whether  jurisdiction  covers  cases 
for  one  hundred  or  one  hundred  thousand  pounds, 
can  rnakp  no  difference.  The  idea  of  judicial 
independence  has  no  relation  to  that  of  amount  of 
jurisdiction.  If  the  interests  of  society  require  this 
independence  in  the  one  case,  they  must  equally 
require  it  in  another.  But  it  is  said  that  the  diffi- 
culties in  case  of  impeachment  are  so  great  that  it 
would  be  inexpedient  to  apply  the  ipode  of  trial 
appointed  for  Superior  Court  Judges  to  Judges  of 
County  Courts,  and  therefore  the  reason  of  a  tenure 
to  the  latter  during  pleasure.  It  is  asserted  that 
practically  they  hold  during  good  behaviour,  as 
they  are  not  removed  unless  misbehaviour  is  estab- 
lished. How  established,  and  before  whom  ?  Not 
on  public,  open  trial ;  before  a  Court  governed  by 
fixed  principles — ^but  by  a  paper  trial  before  the 
executive  of  the  day,  and  without  those  safeguards 
which  are  necessary  to  secure  a  trial  to  the  satis- 
faction of  the  executive,  the  public  or  the  individual 
affected.  The  present  system  is  better  calculated 
to  screen  misbehaviour  than  to  insure  its  punish- 
ment ;  it  is,  except  in  glaring  cases,  a  weak  and 
an  irregular  instrument  for  securing  the  object  it 
aims  at.  We  have  noticed  the  suggested  difficulty, 
but  in  reality  it  is  beside  the  question — it  only 
serves  to  divert  attention  from  the  main  proposition. 
Should  Judges  be  liable  to  be  turned  out  of  office 
for  any  cause  except  misbehaviour  or  inability  ? 

The  mode  in  which  misbehaviour  or  inability  is 
to  be  ascertained  is  a  minor,  a  subordinate  consid- 
eration. Let  the  power  to  investigate  and  adjudge 
be  placed  in  the  hands  of  one  Judge,  or  of  several 
in  existing  Courts,  or  in  a  special  tribunal,  (it  mat- 
ters not,)  only  let  a  grave  enquiry  of  the  kind  be 


conducted  publicly  and  openly  before  a  suitable 
tribunal,  acting  on  defined  principles,  and  incapable 
of  being  affected  by  irregular  influences. 

The  Parliament  is  now  in  session,  and  the  remedy 
must  proceed  from  the  Legislature.  Will  it  be 
applied?  or  will  this  important  matter  be  crowded 
out  by  the  thousand  and  one  measures  of  party, 
political  or  local  prompting,  or  laid  aside  till  a 
more  convenient  day.  Surely  it  cannot  be  neglected, 
for  we  believe  there  are  not  ten  intelligent  men  in 
the  country  opposed  to  a  fixed  tenure  for  Judges. 
Indeed  it  is  difficult  to  lay  hold  of  anything  in  the 
shape  of  opposing  argument,  however  feeble,  with 
sufficient  steadiness  for  the  purpose  of  discussion. 


T.  &  J.  W.  JOHNSON  &  GO'S.  PUBLICATIONS— INDEX 
TO  ENGLISH  LAW  REPORTS  FROM  1813  to  1866. 

In  referring  to  to  Mr.  Mowat's  lecture  in  a  former 
number,  we  took  occasion  to  notice  the  value  to 
the  profession  in  Canada  of  American  reprints  of 
English  works; — and  expressed  an  opinion  that 
unmutilated  reprints  by  reliable  publishers,  with 
notes  from  men  of  recognized  ability,  were  infi- 
nitely more  valuable  to  the  Canadian  lawyer  than 
the  English  books.  We  have  had  occasion  lately 
to  examine  recent  republications  by  Johnson  &  Co., 
Philadelphia,  and  find  in  their  books  additional 
and  very  ample  evidence  of  the  correctness  of  our 
remarks.  Smithes  Landlord  and  Tenant^  by  Maule, 
annotated  by  Morris  \  and  SnuWs  Law  of  Real 
Property^  with  notes  by  Rawle :  these  we  mention 
for  example,  as  the  first  occurring  to  us  in  the 
numerous  list  of  recent  issue  by  the  publishers  we 
have  named. 

Few  can  understand  the  expense,  the  labor  and 
the  enterprise  necessary  to  a  prompt  and  accurate 
reprint  of  a  law  book,  the  addition  of  notes  and 
reference  to  American  cases,  while  adding  to  the 
value  of  such  works,  must  necessarily  draw  largely 
on  the  mental  and  business  resources  of  annotators 
and  publishers ;  but  Johnson  &  Co.  have  proved 
themselves  equal  to  the  arduous  undertaking.  We 
have  only  to  point  to  their  advertisement  to  satisfy 
our  readers  of  the  remarkable  promptness  with 
which  standard  text  books  and  late  English  cases 
have  been  reprinted  by  these  eminent  publishers. 
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Their  Index  to  the  whole  body  of  Common  Law 
Cases  decided  in  England  from  1813  to  1856, 
occupies  another  ground ;  and  it  is  with  peculiar 
satisfaction  we  direct  attention  to  a  work  which 
possesses  the  merits  of  a  digest  without  its  defects. 
As  a  convenient  book  of  reference  its  value  cannot 
be  over  rated.  We  have  examined  it  with  much 
care,  and  commend  it  strongly  to  the  notice  of  the 
profession  here  and  at  home.  One  point  giving  it 
peculiar  value  to  us  is  this,  that  the  references  are 
to  the  page  and  volume  of  the  English  reports,  as 
well  as  to  the  American  Philadelphia  reprints. — 
The  arrangement  of  the  work  is  admirable ;  the 
divisions  of  the  subjects  bear  the  impress  of  having 
been  settled  on  scientific  principles :  the  numerous 
heads,  and  the  multiplication  of  sub-heads,  tend 
greatly  to  facilitate  research.  Throughout  the  work 
there  is  a  studied  conciseness  of  expression,  yet  at 
the  same  time  sufficient  is  set  down  to  show  the 
points  involved,  and  to  exhibit  a  brief  but  clear 
outline  of  the  copious  matter  referred  to. 

'the  work  is  so  planned  as  to  be  a  guide,  and 
the  best  guide  we  know  of,  in  <*  exploring  the  vast 
body  of  the  law"  it  embraces,  and  of  which  it  is 
in  fact  an  outline  chart. 

We  shall  be  pleased  if  by  any  testimony  of  our 
Upprobation  we  can  aid  in  the  circulation  of  the 
work. 

LAW  REPORM. 

Inhere  are  many  very  iropoitant  measures  of  law 
reform  now  before  Parliament.  The  Bills  most 
important  are  those  :  To  amend  the  law  respecting 
appeals ;— ^To  amend  the  act  authorizing  limited 
partnerships  ;'-^To  amend  the  Common  Law  Pro- 
eedcOe  Act,  and  facilitate  remedies  on  bills  of 
Exchange  and  Prottiissoiy  Notes  ;-^To  amend  the 
law  in  relation  to  Adultery  and  Seduction ; — For 
the  appointment  of  County  Attomies ; — ^To  amend 
the  laws  with  inspect  to  Wills ; — and.  To  further 
modify  the  Usury  laws. 

The  County  Attomies  bill  is  an  excellent  mea- 
sure, sound  in  principle,  and  very  few  objections 
to  its  details.  The  two  most  prominent  features 
are  to  provide  for  the  proper  conduct  of  criminal 
cases  at  the  Courts  of  Quarter  Sessions,  and  for 
advice  and  assistance  to  Magistrates  in  discharge 
of  their  duties. 
9 


The  want  of  regular  counsel  for  the  Crown  at 
the  Sessions  has  long  been  complained  of,  and  was 
a  prolific  source  of  injustice  and  oppression  on  the 
one  hand  and  too  often  of  impunity  to  crime  on  the 
other.  Parties  were  compelled  to  prosecute  if  they 
lodged  an  information ;  compelled  to  pay  Counsel 
out  of  their  own  pockets.  There  was  consequently 
a  disinclination  to  proceed  against  criminals,  and 
justice  was  defeated.  Again,  parties  prosecuting 
did  Hot  know  what  evidence  would  be  required, 
and  offenders  cfscaped  for  lack  of  proof  that  might 
have  been  obtained.  But  the  grand  defect  lay  in 
requiring  or  allowing  public  prosecutions  to  be 
conducted  by  private  individuals — ^permitting  them 
to  shape  a  charge  of  a  public  nature  as  their  private 
feelings  urged.  Another  povision — ^advising  Magis- 
trates is  most  important.  The  laws  for  the  summary 
conviction  of  offences,  are  most  numerous  and  in- 
tricate, ^d  are  increased  every  Session. 

It  is  quite  unreasonable  to  suppose  (hat  the  Mag- 
istracy could  be  able  to  deal  with  all  these  cases, 
without  occasionally  needing  advice ;  and  to  com- 
pel unpaid  Magistrates  to  pay  money  out  of  their 
own  pockets  for  the  public  benefit  is  unreasonable 
in  the  extreme.  This  bill  gives  them  the  tight  to 
obtain  advice  from  the  County  Attorney,  who  is  to 
be  a  Barrister  of  some  years  standing.  There  is  a 
fee  of  25s.  allowed  to  the  County  Attorney  for  con- 
ducting every  criminal  case  at  the  Quarter  Sessions. 
We  think  this  is  too  little — 50s.  would  not  be  too 
large  a  fee. 

We  sineerely  trust  the  measure,  in  some  shapely 
will  become  law. 

The  bill  to  further  modify  the  Usury  Laws  is  al 
move  in  the  right  direction,  and  will  in  effect  redace 
the  rate  now  actually  paid.  A  greater  rate  than  6 
per  cent,  is  now  every  day  virtually  taken  by  pur- 
chasing notes,  mongages,  and  other  securities,  at 
a  discount,  and  no  legislation  will  or  can  prevent 
parties  obtaining  for  the  use  of  money  what  it  is 
worlh  in  the  market. 

The  bill  enables  any  rate  of  interest  agreed  ot<, 

not  exceeding ^per  cent,  to  be  recovered ;   and 

where  no  rate  of  interest  is  specified,  money  is  to 
draw  seven  per  cent.  The  blank,  we  think,  might 
be  filled  with  ten  per  cent :  money  is  now  worth 
that  at  least. 
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POINTS  OF  PRACTICE  IN  THE  COUNTY  COURTS. 

We  have  much  pleasure  in  giving  a  prominent 
place  to  the  subjoined  letter  from  Judge  ChewetL 
It  is  by  communications  of  the  kind  that  the  prac- 
tical value  of  the  Law  Journal  to  Local  Courts' 
practitioners  is  made  apparent,  and  the  growth  of 
an  uniform  procedure  encouraged — and  we  are  sure 
our  readers  will  appreciate  the  learned  Judge's 
manifest  desire  to  promote  efficiency  in  the  system 
he  has  so  many  fellow-laborers  in  working  under. 

Gkntlebixn  : — 

In  compliance  with  request  in  Laio  Journal  to  see  how  far 
Practice  agrees  in  different  Counties : 

In  Essex,  as  to  Costs — ^The  same  view  was  taken  as  in 
Coulter  V.  fVUlougfiby,  in  Simcoe,  by  Judge  Gowan,  and 
afterwards  by  Mr.  Justice  Burns,  in  Chard  v.  Lout,  U.  C. 
L.  J.,  227. 

Issue  Books  are  delivered  and  Records  entered  merely, 
(without  being  sealed  or  examined  and  passed  by  Clerk)  as  in 
Superior  Courts,  as  being  the  correct  practice  under  19th  sec« 
C.  L.  P.  Acts — there  being  nothing  in  the  unrepealed  30  sec. 
8  Vic,  cap.  13,  preventing  it,  but  rather  requiring  it.  The 
words  are,  <' plaintiff  shall  prepare  and  enter  N.  P.  Record 
with  Clerk." 

As  to  time  to  plead  reply,  &c.,  the  9th  section  of  8  Vic,  cap. 
13,  is  considered  as  virtually  repealed  by  102  and  112  sees. 
C.  L.  P.  Act,  adopted  in  County  Court  Act — thereby  allowing 
eight  days  instead  of  four.  The  46th  sec.,  8  Vic,  requiring 
prisoner  to  plead  in  four  days,  is  repealed — no  doubt  with  the 
intention  of  allowing  eight  days  in  all  cases  in  County  Courts, 
which  was  often  rtaUy  necessary  under  the  old  praotice.  The 
22nd  and  24th  sees.  C.  L.  P.  Act  made  applicable  to  County 
Court,  when  defendant  in  custody,  or  on  special  bail,  makes 
proceedings  to  judgment,  same  as  in  Superior  Court. 

Yours,  &C.9  A.  Chbwktt. 

Sandwich,  Feb.  7, 18^. 
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EX. 


Andrews  r.  Sanderson  and  Nichols.      Jan.  30. 


Executi&nrSheriff—Ca.  Sa.  after  seizure  under  Fu  jFo, 

abandoned — Ketumed, 

Where  goods  have  been  seized  under  a  JPt.  Fa,,  and  the 
Sheriff  has  abandoned  the  seizure  at  the  request  of  the  execu- 
tion creditor,  a  Co.  8a.  cannot  be  executed  until  the  Sheriff 
has  made  a  Return  to  the  Fu  Fa. 


EX. 


Thomas  v.  Packer. 


Jan.  OS. 


Landlord  and  Tenant — Condition  of  Re-entry — Forfeiture 
by  nonpayment  of  rent — Conditions  implied  where  tenant 
holds  over. 

A  tenant  held  over  under  a  Lease  containing  a  condition  for 
re-entry  on  nonpayment  of  rent  and  paid  rent.  Held,  that 
tenancy  from  year  to  year  thus  created  was  subject  to  the 
condition. 


EX. 


TiniNER  AND  Steers  v.  Jones.       Feb.  9,  II. 


THE  COMMON  SCHOOL  LAW. 

We  direct  attention  to  an  important  decision  by 
Judge  Cooper^  {Regina  ex  rel.  Walker  v.  ReynaSy) 
published  in  this  number :  the  copy  has  been  cor- 
rected by  the  learned  Judge. 

The  subject  is  very  fully  examined  by  Judge 
Cooper  and  difBculties  disclosed,  which  are  likely 
to  prevent  the  provision  for  the  trial  of  contested 
elections  being  satisfactorily  acted  upon  by  the 
local  Judges.  It  is  most  important  that  there  should 
be  no  vague  legislation  respecting  our  school  sys- 
tem, and  when  reasonable  doubts  occur  they  should 
be  removed  by  the  Legislature. 


Attctchment  of  debts — Effect  of  attachment  order — Payment 
undvr  attachment  order — Notes  given  by  gamiAee  to 
judgment  creditor — Bankruptcy  of  Judgment  debtor — 
Statute  17  ^  18  Vic.,  cap.  125,  sees.  61,  62,  65. 

G.,  a  judgment  debtor,  had  a  claim  aj^nst  J.  for  £300,  pay* 
able  under  a  contract  of  sale,  by  which  J.  agreed  to  pay  6. 
£400— XlOO  in  cash,  and  the  residue  by  three  billd  for  £100 
each,  payable  at  the  end  of  June,  July  and  December  respec- 
tively. A  judgment  creditor  of  G.  served  upon  J.,  at  a  period 
anterior  to  the  time  the  first  bill  would  have  become  due,  and 
when  no  bills  had  been  given,  an  order  to  attach  all  debts  due 
or  accruing  to  G.  to  satisfy  a  judgment  of  £501  against  G.,  and 
requiring  nim  to  show  cause  why  he  should  not  pay  the  money 
to  the  judgment  creditor  of  6.  J.  (the  gamishee)  ctvo  the 
judgment  creditor  his  three  promissory  notes  for  £100  each, 
payable  at  the  times  when  the  bills  were  to  fall  due  under 
the  contract  with  G.  (the  judgment  debtor.)  G.  became  a 
bankrupt. 

Held,  that  his  assignees  were  entitled  to  recover  the  money 
from  J.  (the  gamishee)  as  the  service  of  the  order  of  attach- 
ment, and  the  giving  of  the  promissory  notes  did  not  discharge 
the  debt  as  against  me  assignees  of  the  judgment  debtor,  or 
prevent  its  passing  to  them. 

Senible,  first,  that  in  order  to  discharge  the  debt  as  against 
the  judgment  debtor,  pa3rment  to  the  judgment  creditor  by  the 
garnishee  must  be  under  the  compulsion  of  an  order  requiring 
him  to  pay,  or  under  the  process  of  the  Court,  and  the  mere 
order  oi  attachment  is  not  sufiicient  to  justify  him  in  paying 
the  judgment  creditor.  Second,  that  to  discharge  the  debt  as 
against  the  judgment  debtor,  the  garnishee  must  do  what  his 
obligation  to  him  requires. 


C.P. 


YoRLET  V.  Barrett. 


Nov.  7. 


Pleading— 'Equitable  replication — Principal  and  surety — 
Discharge  of  principal  by  mistake. 

Declaration  by  a  co-surety  for  money  paid.  Plea,  that  the 
plaintiff  had  discharged  the  principal  without  the  defendant^ 
consent.  Replication  on  eauitable  grounds :  that  the  principal 
was  discha^d  by  a  mistake  in  the  drawing  up  of  the  agree- 
ment contrary  to  the  true  intention  of  the  parties ;  and  that  the 
real  and  true  agreement  was  in  all  resj^ects  performed  by  the 
parties  thereto.  Held,  that  the  replication  was  a  good  answer 
to  the  plea. 
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Per  WiLLEs,  J. — Where  both  plea  and  lepiication  are  on 
equitable  grounds,  the  replication  only  can  be  considered  on 
equitable  grounds.  Where  the  plea  is  on  legal  grounds  and 
the  replication  on  equitable  grounds,  the  latter  may  be  good 
either  on  equitable  or  on  legal  grounds. 


EX. 


Clarks  v.  LAunn  P.O. 


Nov,  19. 


Pleading — Equitable  plea — Trust — Fledge  of  dividends  by 
married  tooman  being  cestui  que  trust — Power  of  attorney. 

The  trustee  for  the  payment  of  dividends  on  stock  to  a  mar- 
ried woman,  gave  a  power  of  attorney  to  bankers  in  London, 
empowering  them  to  receive  the  diviaends  and  pay  them  to 
her.  She  went  with  her  husband  to  Brussels,  and  the  divi- 
dends were  paid  to  her,  according  to  her  directions,  through  a 
bank  there.  She  and  her  husband  received  the  amount  of  a 
dividend  before  it  was  due,  from  the  Brussels  bankers  upon  an 
agreement  that  the  Brussels  bankers  should  receive  and  retain 
the  dividend  when  it  became  payable.  Subsequently  to  re- 
ceiving the  money,  and  before  the  dividend  was  due,  she 
revoked  the  authority  to  the  London  bankers  to  receive  the 
money ;  they,  notwithstanding,  received  the  dividend  and  paid 
It  over  to  the  Brassels  bank,  by  whom  it  was  retained. 

Held,  that  these  facts  offered  no  answer  to  an  action  by  the 
trustee  against  the  London  bank  for  the  recovery  of  the  divi- 
dend. 

Heldy  also,  that  although  the  defendants  might  not  be  an- 
swerable in  equity,  the  Court  would  not  give  leave  to  plead 
the  facts  on  equitable  grounds,  inasmuch  as  a  Court  oi  law 
could  not  ^ord  complete  relief. 


EX. 


DiNGLY  v.  Robinson. 


Nov.  25. 


Garnishee — Atta^ment  of  debt — Property  of  wife  of  judg-^ 
merit  creditor — Savings  Bank  annuitxes-^Common  Law 
Procedure  Act,  1854,  sec,  61. 
Money  dne  in  respect  oi  Savings  Bank  annuities  to  the  wife 

of  a  judgment  creditor,  camiotbe  attached  under  the  garnishee 

clanses  of  the  17  &  18  Vic,  cap.  125. 


C.P. 


Mather  v.  Lord  Maidstone.       Nov.  22,  24. 


Bill  of  exchange — Renewed  of  forged  acceptance — Onus  of 

proving  consideraiion. 

M.  havmg  aooepted  bills  of  exchange  for  the  accommoda- 
tion of  v.,  upon  a  bill  presented  by  the  plaintiff,  as  indorsee 
to  him  (M.)  for  pajnuent,  believing  it  to  be  one  of  the  bills 
accepted  by  him  lor  the  accommodation  of  V.,  paid  the  inte- 
rest, and  gave  a  fresh  acceptance  in  lieu  of  the  one  presented. 
The  latter  turned  out  to  be  a  forgery.  An  action  being  brought 
by  the  plaintiff  against  M.  on  the  Iresh  genuine  acceptance  in 
which  action  M.  proved  the  forgery  : 

Heldf  that  it  was  incumbent  on  the  plaintiff*  to  show  affir- 
matively that  he  was  a  bond  fide  holder  lor  value  of  the  forged 
biU.  

C.P.  SwTNrcN y.  Swyntkn.    Nov. 24, 25,  Dec.  1, 2, 

{Jan.  12. 

Practice—Counsel  and  dient — Attachment  to  enforce  ar- 
rangement at  Nisi  Prius— Filing  affidavits  in  ansioer. 

Where  one  judge  differs  fiom  the  rest  of  the  court,  a  writ  of 
attachment  wOl  not  be  granted. 

Where  an  arraneement  was  entered  into  by  the  oonnsel  on 
bo^  sides  at  Nisi  PriuSy  the  attorneys  also  being  present : 

Heldy  (per  Crowder,  J.)  that  without  deciding  whether  the 
agreement  ought  or  ought  not  to  be  held  binding  on  the  client, 
hy  reason  of  Uie  attorney's  tacit  acquiescence,  an  attachment 
ought  not  to  be  granted  for  contempt  against  a  party  who, 
having  .^ven  no  special  authority  for  the  purpose,  refuses  to 
perform  it. 


The  proper  time  to  file  affidavits  in  answer  to  the  affidavits 
used  by  the  other  side  in  showing  cause  against  a  rule  is  after 
the  court  has  heard  the  latter  affidavits  re^,  and  is  of  opinion 
that  they  ought  to  be  answered. 

EX.  Smith  v.  O'BaiEN,  Jvlland  ▼.  Riches.    Nov.  18. 

Practice — Change  of  venue—  Affidavit — Use  and  occupation. 

The  venue  will  be  changed  in  actions  for  use  and  occupation 
on  an  affidavit  that  the  cause  of  action  arose  in  the  county  to 
which  it  is  desired  to  be  changed,  and  not  where  it  is  laid,  and 
that  the  witnesses  of  the  party  making  the  application  reside 
there,  unless  it  be  shown  in  answer  that  the  cause  may  j|^ 
more  conveniently  tried  in  the  county  where  the  venue  is  laid. 


EX. 


Hart  v.  Dehney. 


Jan.  20. 


Practice — Payment  of  money  into  Court — Amendment — 

Wrongful  dismissal.  • 

The  plaintiff  complained  of  a  wrongful  dismissal,  alleging 
the  hinng  to  be  for  a  whole  year.  The  Court  refused  the 
defendant  liberty  to  plead,  with  a  denial  of  the  dismissal,  a 
plea  that  the  contract  was  subject  to  the  condition  that  the 
hiring  should  be  determined  by  giving  three  months'  notice, 
and  payment  into  Court  of  £29 ;  out  the  Court  intimated  that 
the  plaintiff  should  not  be  allowed  to  amend  at  the  trial,  except 
on  tne  terms  that  the  defendant  should  be  in  the  same  situa- 
tion as  if  the  money  had  been  paid  in  with  the  pleas. 


B.C. 


In  re 


(An  Attorret.) 


Jan.  20. 


Practice — Attorney— Amendment. 

Wliere  a  rule  iVtst  for  an  attachment  against  an  attorney  is 
obtained  on  the  last  day  but  one  of  term,  plaintiff*  cannot  be 
required  to  show  cause  at  Chambers  without  his  consent. 


B.C. 


Lee  T.  Samdell. 


Jan.  31. 


Affidavit  in  support  of  suggestion  to  deprive  plaintiff'  qf 
Costs — Hearing — Inference  from  facts. 

In  support  of  a  rule  to  enter  a  suggestion  in  order  to  deprive 
plaintiff  of  costs  in  an  action  on  a  bill  for  £20,  the  affidavit  of 
A.  stated  that  the  cause  of  action  arose  in  a  material  point 
within  the  jurisdiction  of  the  City  Small  Debts  Extension  Act ; 
that  at  the  trial  B.  was  called  as  a  witness,  and  stated  that  he 
endorsed  the  bill  to  the  plaintiff*  within  that  jurisdiction,  and 
that  C.  bein^  also  called  stated  facts  confirming  B.'s  statement. 
The  affidavit  of  B.  and  C,  in  opposition  to  the  rale,  positively 
stated  that  the  bill  was  endorsed  to  the  plaintiff  out  of  the  juris- 
diction of  the  city  court. 

Held,  that  the  affidavit  of  A.,  in  support  of  the  rule,  stated 
hearsay  evidence  in  opposition  to  the  positive  oath  of  B.  and  C. 
and  was  insufficient,  and  that  the  rule  must  be  discharged. 


EX. 


Brown  v.  Foster. 


Jan.  28. 


Privileged  communication — Knatdedge  of  document  aajui- 
red  by  counsel  at  trial — New  trial—Strong  observations 
of  Judge. 

A  barrister  attended  as  counsel  for  B.  on  the  occasion  of  two 
examinations  before  a  Magistrate  on  a  charge  of  embezzle- 
ment against  B.,  upon  both  of  which,  a  book  into  which  it  was 
B.'s  duty  to  enter  sums  received  by  him  for  his  master  the 
prosecutor,  was  produced  and  put  in  evidence  on  behalf  of  the 
prosecution.  On  the  second  examination  B.'8  counsel  pointed 
out  to  the  mamstiate  an  entry  under  the  proper  date  of  the 
sum  to  which  Uie  charge  referred,  and  he  was  thereupon  dis- 
charged. B.  brought  an  action  for  malicious  prosecution  against 
the  prosecutor,  at  the  trial  of  which  it  was  suggested  that  the 
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entry  had  been  made  by  6.  after  the  first  examination,  and  it 
was  proved  that  the  book  was  accessible  to  him. 

Held,  that  the  cottnsel  who  had  appeared  tor  B.  at  the 
examinations  before  the  magistrate,  might  be  examined  as  to 
whether  the  book  contained  the  entry  on  the  first  examination. 
It  is  no  ground  for  a  new  trial  that  the  judge  who  tried  the 
cause  has  pressed  any  particular  part  of  the  evidence  strongly 
on  the  jujy. 


Q.B. 


O'TooLK  V.  Potts.        Nov.  25,  Jan.  14. 


Practict" Arbitration  on  cause  and  all  maitera  in  differ- 
ence— 7\me  for  figing  judgment — Common  Law  Proce- 
'  dure  Act,  1852,  see.  122,  Reg.  Gen.  Hit.  T.  1853,  sec.  170. 

Where,  by  order  of  Nisi  Prius,  a  verdict  has  been  taken 
subject  to  a  reference  of  the  cause  and  ail  matters  in  difierence, 
the  successful  party  may  sign  judgment,  notwithstanding  the 
time  for  moving  to  set  aside  the  award  has  not  elapsed. 


B.C. 


Russell  v.  Doel  and  another. 


Jan.  30. 


Practice — Attachment  for  not  ansvfering  interrogatories — 

Personal  service. 

An  attachment  for  not  answering  interrogatories  under  the 
C<Anmon  Law  Procedure  Act,  1854,  will  not  under  any  cir- 
cumstances be  granted,  unless  it  appear  that  personal  service 
of  the  rule  Nisi  has  been  efiected. 


C.C.R. 


Rboina  v.  Garbittt. 


Jan.  81. 


Larceny  as  servant-^Embezzlement—Evidence—H  4>  15 

Vic,  cap.  100,  sec.  13. 

.Where  upon  an  indictment  agaiast  a  defendant  as  servant 
for  stealing  there  was  no  count  for  embezzlement,  but  there 
was  evidence  of  embezzlement,  but  not  of  stealing,  and  the 
jury  found  a  general  verdict  of  guilty,  this  count  quashed  the 
GOfiviction. 


NOTICES  OF  NEW  LAW  BOOKS. 


The  Principlss  op  the  Law  of  Real  Propertt,  intended  as 
a  first  bock  for  the  use  of  Students  in  Conveyancing,  by 
Joshua  Williams,  Esq.,  of  Linooln^s  Inn,  Barrister-at" 
Law  :  Second  American,  from  the  fourth  English,  edition, 
with  notes  and  references  to  American  decisions  by  Wil- 
UAM  Hemry  Rawijb,  Author  of  a  Treatise  on  Covenants 
for  TUU. 

Of  the  merits  of  this  excellent  work  we  need  say  nothing — 
it  is  60  well  known  as  to  need  no  commendation  at  our  hands. 
Ilie  edition  before  us  has  an  advantage  over  English  editions 
iu  being  carefully  annotated  by  Mr.  Bowie,  and  the  American 
cases  on  the  subject  collected  and  arranged  in  the  notes.  The 
American  Editor,  keeping  in  view  the  original  plan  of  the 
work,  has  not  attempted  to  compile  local  Statutes,  but  has 
endeavored,  and  successfully,  to  illustrate  the  general  princi- 
ples of  real  property  in  the  United  States. 

We  have  no  hesitation  in  recommending  this  edition  to 
Students  and  members  of  the  profession.  Mr.  Rawle  has 
added  largely  to  the  value  of  the  work  by  his  learned  notes, 
and  they  give  it  peculiar  value  to  us  in  Canada,  the  circum- 
stances of  both  countries  (Canada  and  the  United  States)  in 
respect  to  real  property  and  its  conveyance,  being  so  much 
alike. 


CORRESPONDENCE. 

7b  the  Editor  of  the  U.  C  Law  Journal. 

Sir, — I  notice  in  the  last  two  numbers  of  the  Law  Journal 
that  several  cases  are  published  as  having  been  reported  by 
me,  which  were  in  reality  reported  by  the  late  Mr.  Talbot  ^ 
and  I  deem  it  but  due  to  his  memory  to  correct  the  mistake. 

Many  of  these  cases  were  collected  and  sent  by  me  to  Mr. 
Harrison,  subsequently  to  Mr.  Talbot's  decease ;  and  hence, 
perhaps,  the  supposition  that  they  were  reported  by  me. 

I  cite  you  a  list  of  the  eases  referred  to,  in  ofder  that,  should 
any  collection  of  these  labours  of  Mr.  Talbot  be  made  here- 
after, his  memory  may  receive  the  credit  to  which  his  ability 
was  so  well  entitled.    * 

The  following  cases,  published  in  the  Deeember  number  of 
the  Journal,  were  reported  by  Mr.  Tklbot,  viz. : 

Chard  v.  Lout,  Oct.  8,  1856 ;  Rosse  v.  Cumming,  Oct.  4, 
1856 ;  Metropolitan  Building  Society  v.  McPhtrson,  Oct.  3 
and  4, 1856 ;  ReiUy  v.  Clark,  Oct.  6  and  7, 1856 ;  Carruthers 
V.  Dickey,  Sept.  16, 1856 ;  Moberly  v.  Baines,  Sept.  18, 1856; 
Swan  v.  Cleland,  Sept.  20, 1856 ;  and  in  the  January  number, 
the  followmg:  Street  v.  Cuthbert,  Oct.  4, 1856. 

Absence  from  home  is  my  reason  for  not  having  made  this 

correction  before  now. 

I  am  your  obedient  servant, 

OsoooDE  Hall,     >  T.  Moore  Bensvv^ 

February  9th,  1857.  ) 

[Mr.  Benson  naturally  feels  sensitive^  as  every  honourable 
mind  would,  on  the  subject  to  which  he  refers.  We  very  wil- 
lingly insert  his  letter,  and  regret  the  mistake  into  which  ws 
inadvertently  fell. — ^Ens.  L.  J.] 

THE  DIVISION  COURT  DIKECTORY. 

Intended  to  show  the  nnmbeff  limltt  and  extent,  of  the  eeTenl  Diviekm  Conrtf 
of  Upper  Cenada,  with  the  minee  end  addreeees  of  the  Offoere    Cleft  end 
Oiviiion  Conrtf 


COUNTY  OP  BRANT. 

Jtid£9  of  Cknuuy  and  Diviswn  Comtt^  Stbpiun  JaVh  ^oris,  Brantford. 

Fini  Diviswn  Court— CUrk,  Henrv  Racey— Brentford  P.O. ;  Badiffi^  William 
Young  and  Daniel  Costells,  Brantfora  P.O. ;  Ltmiif— The  town  of  Brant- 
ford,  end  that  part  of  the  township  of  Biaattbrd  not  included  in  the  other 
Divisions  thereinaner  mentioned. 

Steotud  DivitUm  Court.—Clnk,  John  A.  Penton— Paris  P.  O. :  Beritt^,  R<W 
Brooksfaanks— Paris  P.  O.  ^,  Limttt— The  lown  of  Paris,  that  (nrt  of  Soutt 
Dumfries,  west  of  Lou  18  in  the  several  concessi<ms,  and  that  part  of  tbi 
first  concession  of  Brentford,  and  of  the  Gore  between  South  Dumfries 
and  Brentford  lying  south  of  the  above  described  poftjon  of  Sooth 
Dumfries. 

Third  Diviskm  Court.— CMe,  Samuel  Stanton— St  OeorveP.O. :  BMI^  Albert 
Huson— St  George  P.  0<}  Zimitt— The  remainaer  of  South  Dnmfirics 
and  of  the  first  concession  and  Gore  of  Brentford. 

Fourth  Divisiom  Court.— Clerk,  Leander  D.  Marks— Burford  P.  O. ;  BdK^, 
William  H.  Serple— Burford  P.  O. ;  JUinitf— The  teb  northern  conces- 
sions of  Hnrford.  and  the  first  ten  lots  in  3nd,  Srd,  4th  and  fith  concessions 
Brentford,  and  that  part  of  the  Kerr  tract  immediately  south  thereot 

FifUi  JHvinou  CSvitrt.— CM,  James  Maloohn-^Sootland  P.  O .:  Bm^f,  Andrsw 
Malcolm— Scotland  P.O. ;  X«mits— The  township  of  Oakland,  the  remsin- 
der  of  the  township  of  Burford,  and  the  first  five  lots  in  the  ranges  east 
and  west  oi  the  Mount  Pleasant  Road  in  the  township  of  Brentford. 

Sixth  Vivitum  Court,— CUrk.Bobon  Wede— Tnscarora  P.  O. :  Bmli^  James 
Spencer— Tuscarora  P.  O. ;  Lt'miis— The  townships  of  Onondaga  and 
Tuscarora,  and  that  part  of  the  township  of  Brentford  south  of  the  Ham- 
ilton Road,  and  east  of  Fairchilds  Creek. 

t  Vfds  obeervations  tmt$  page  IM,  Vol.  I.,  on  the  utility  and  necessity  of  this 
Directory. 
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IVI8ION    COURTS. 


MTicsms  AHD  sorroKS. 


Officers — Answers  to  Queries  by. 

**  A  Cormtry  Divieion  Court  Clerk**  leiers  to  some 
bbserrations  whieh  appeared  in  a  former  nnmber 
respecting  the  internal  arrangement  of  Court  Rooms 
on  a  simple  and  dheap  plan,  and  asks  ns  to  piocnre 
for  him  a  diagram.  He  expresses  himself  ^^  desi- 
h>us  to  have  every  thing  done  decently  and  in  ordet 
in  his  Court,**  and  states  ^  that  if  he  cannot  get 
paid  out  of  the  fee  fond  he  is  willing  to  pay  out  of 
his  own  pocket  for  the  better  acconimodation  of 
the  Judge  and  sditors** :  this  is  the  right  spirit,  and  as 
the  information  sought  for  may  be  desired  by  Other 
Clerks,  we  give  a  diagram,  showing  the  arrange- 
ment of  a  Court  Room  in  this  County,  which  is  22 
feet  X 18  inside.  Of  course  the  proportions  would 
be  dijfFerent  if  the  room  was  larger  >^ 


Explanation. 

ii,  is  aplattfonnr4  feet  x  5,  raised  18  inchea  abote 
tlie  floor,  on  which  ia  placed  a  small  desk  aild  a 
ohair  for  the  indge^ 

B,  The  Clerk's  seat. 

C,  The  Clerk's  table,  i  feet  6  inches  by  S  feet. 
A  Raised  stand  for  Bailiff 

Ey  Fj  Gy  Hy  J,  Seats  for  Juitirs. 

Jy  A  table  2  feet  6  in.  by  4  feet,  for  the  accom- 
modation of  professional  agents,  &c. 
13 


Ky  Ly  My  Ny  O,  S«at6. 

In  front  and  at  the  distance  of  1  foot  6  inches 
from  the  raised  platform  and  the  Clerk^s  table  a 
piece  of  scantling  3  inches  by  6  runs  across  the 
room,  and  is  supported  by  four  posts  4  feet  higbi 
screwed  oli  floor,  strengthened  by  braces:  it  ia 
shown  by  the  double  line. 

Py  A  stand  for  witnesses  and  parties  in  a  cause, 
6  feet  6  inches  by  4  feet  \  it  is  also  made  of  scant- 
ling 3  inches  by  4,  and  similarly  supported.  A  part 
in  front  lifts  with  a  hinge  to  allow  perscms  to  enter; 
If  this  stahd  wete  raised  about  a  toot  higher  than 
the  floor,  we  think  it  would  be  an  improvement 

Qy  A  Stand  for  second  Bailifll 

An  erection  of  this  kind  allowd  the  business  of 
a  Court  to  be  ccHlducted  with  great  ccxivenience  to 
parties,  and  prevents  the  confusion  and  annoyance 
to  suitors  consequent  on  a  crowded  room,  deficient 
in  such  arrangement,  and  the  whole  may  be  put  up 
at  the  cost  of  some,  fourteen  dollars. 

Of  course  this  simple  moveable  erection  would 
only  be  resorted  to  in  remote  Divisions,  but  it  is 
better  than  none  at  alL  The  proportions  for  a 
larger  room  caii  be  easily  found  from  the  above 
diagram. 

M. — In  rcJply  to  your  question  we  would  say,  that 
when  two  baimfs  are  appointed  to  a  Court,  there  is 
no  statutory  arrangement  for  the  division  of  busi* 
ness ;  the  Judge  usually  gives  orders  on  the  subject, 
assignitig.  sotnetimes  different  beats  to  each  officer^ 
The  division  of  cases  for  service  is  sometimes  left 
wholly  to  the  Clerk.  In  the  absence  of  any  regii^ 
lation  by  the  Judge,  the  Bailiff'  who  first  presents 
himself  to  the  Clerk  should  receive  all  process 
then  readv  to  be  delivered  for  execution,  or  so 
many  of  them  as  he  thinks  he  will  be  able  to  exe- 
cute in  good  time.  The  object  iii  any  case  is  to 
have  the  public  properly  served,  and  the  separation 
of  a  Division  into  two  sub-divisions  seems  to  be 
the  best  plan  for  secturing  the  object  in  view.  Your 
best  course  will  be  to  obtain  an  order  from  the 
Judge  for  your  guidance* 

J.  McM. — Should  the  dlerk  of  a  Court  be  taken 
suddenly  ill,  and  be  unable  to  appoint  a  Deputy, 
and  On  the  Court  day  neither  Clerk  nor  Deputy 
Clerk  be  in  attendance  to  perfonn  the  duties,  the 
Judge  would,  of  course,  appoint  a  Clerk  to  act  in 
the  place  of  the  Clerk  so  ill,  who  would  therefore 
cease  to  be  Clerk.  In  case  of  the  sudden  death  of 
a  Clerk,  there  would  iiot,  we  apprehend,  be .  any 
trouble  in  finding  a  new  Clerk.  The  difficulty  in 
the  other  case  would  be  to  find  any  one  to  accept 
an  office  {ot  an  uncertain  period,  as  the  old  Clerk 
would  of  course  be  re-appointed  so  soon  as  able  to 
resume  his  duties.    We  do  not  see  the  least  legal 
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difficulty  in  the  matter.  But  our  corre8]x>iident  is 
80  far  right  in  thinking  it  would  be  better  if  there 
was  some  express  enactment  on  the  point.  By  the 
English  County  Court  Act  there  is  a  provision  res- 
pecting Registrars  (officers  answering  to  our  clerks) 
enabling  the  Judge  to  appoint  a  Deputy  Registrar, 
in  case  of  the  inability  of  the  Registrar  himself  to 
do  so ;  and  this  is  further  regulated  by  Rule  in 
these  words :  *'  Whenever  the  Registrar  or  his  law- 
ful Deputy  is  absent  from  the  Court,  the  Judge 
shall  appoint  a  Deputv  to  act  on  behalf  of  the  Reg- 
istrar, and  an  entry  ot  such  appointment,  and  the 
cause  of  such  absence  (if  known)  shall  be  made  on 
the^minutes  of  the  Court.'' 

C. — It  is  not  "  the  proper  course,  where  a  Clerk 
refuses  on  grounds  which  seem  good  to  him  to  issue 
an  execution  to  apply  at  once  for  a  mandamus.'^ 
The  application  should  be  first  made  to  the  Judge 
of  the  Countv,  who  will  give  the  Clerk  an  oppor- 
tunity of  explaining  the  grounds  of  his  refusal,  and 
then  decide  upon  the  application.  But  if  the  County 
Judge  refuses  to  order  the  Clerk  to  issue  execution, 
then  the  party  may  apply  to  the  Superior  Courts 
for  a  mandamus  against  the  Clerk.  Should  a  pro- 
fessional man  be  consulted,  there  are  two  cases  on 
the  subject  to  which  his  attention  might  be  called, 
viz..  Ex  parte  Christchurch  {oveneer^^  2  Pr.  Rep. 
660 ;  Reg.  v.  Fletcher^  2  £1.  ^  Bl.  379.  | 

A.'-^The  sale  «C  any  office  connected  with  the 
administration  of  justice  is  an  offence  both  against 
the  common  and  statute  law. 


SUITORS. 


Breach  of  Warranty ^  {continued  from  page  63.) 

The  consideration  or  promise  and  warranty. — ^A 
warranty  is  given  in  consideration  of  the  plaintiff 
purchasing  the  article  or  thing  in  respect  to  which 
it  is  given,  so  that  the  plaintiff  roust  be  able  to 
prove  the  purchase  as  well  as  the  warranty  wbeie 
he  brings  a  suit.  They  are  necessarily  so  mixed 
up  that  proof  of  the  one  requisite  generally  involves 
proof  of  the  other. 

The  general  rule  is,  that  although  a  liberal  price 
be  given  for  goods  which  the  purchaser  has  an 
opportunity  of  inspecting,  the  law  does  not  imply 
a  wananty  as  to  their  goodness  or  qaalitv,  and  no 
liability  in  general  exists  in  regard  to  bad  qualities 
or  defects,  unless  there  be  a  special  .warranty  or 
fraud  on  the  part  of  the  seller. 

Generally  speaking,  therefore,  a  party  bringing  an 
action  must  be  able  to  prove  an  express  warranty^ 
but  sometimes  a  warranty  may  be  implied  from 
the  nature  of  the  transaction  or  the  position  of  the 
contracting  parties. 

Warranty  express  or  implied. — With  a  view  to 
prevent  fraud  and  deceit  between  man  and  roan  in 


their  dealings,  the  law  implies  a  promise  from  eacli 
of  the  parties  to  a  contract  that  be  does  not  practice 
deceit  or  fraudulent  concealment  to  benefit  himself 
at  the  expense  of  others.  Thus  in  the  sale  of  goods 
the  seller  is  taken  to  have  promised,  although  he 
may  not  have  promised  in  fact,  that  he  does  not  at 
the  time  of  the  sale  know  that  his  title  to  the  goods 
is  bad,  or  that  he  has  no  right  to  make  the  e<Nitract 
of  sale  he  professes  to  make ;  and  if  the  seller  is 
aware  of  any  defect  materially  lowering  the  value 
of  the  goods  in  the  market,  the  law  supposes  a 
promise  from  him  to  tell  it  to  the  intending  pur* 
chaser,  and  the  passing  over  in  silence  an  impor- 
tant fact  which  ought  in  good  faith  to  be  made 
known,  is  equivalent  in  contemplation  of  law  to 
an  express  representation,  or  even  an  implied  war- 
ranty. 

If  goods  are  sold  for  a  particular  purpose,  there 
is  an  implied  warranty,  that  they  are  reasonably  fit 
for  such  purpose. '  Thus  a  rope  sold  to  lift  goods 
by  a  crane— that  it  is  sound  :  copper  sold  for  sheath- 
ing a  vessel — ^that  it  is  fit  for  the  purpose  of  sheath- 
ing vessels :  and  indeed  the  law  implies  a  promise 
from  tradesmen  and  manufacturera  m  general  that 
the  goods  manufactured  and  sold  by  them  for  a 
specific  purpose,  and  to  be  used  in  a  particular 
way,  are  reasonably  fit  and  proper  for  the  purpose 
for  which  they  profess  to  make  them,  and  for  wnicb 
the  goods  are  known  to  be  required ;  and  the  law 
will  extend  this  implied  warranty,  just  so  far  as 
may  be  necessaiy  to  do  justice  and  preserve  good 
faith. 

And  so  as  to  provisions  in  general  there  is  an 
implied  warranty  that  they  are  fit  for  use,  and  a 
man  who  makes  a  business  of  selling  provisions 
and  supplying  victuals,  is  held  to  have  warranted 
them  to  be  good  and  wholesome,  and  fit  for  nuste- 
nance  of  man ;  but  a  private  person  who  does  not 
trade  in  provi^ons  is  not  responsible  for  selling  an 
unwholesome  article  of  food,  without  fraud  and  in 
ignorance  of  its  being  unfit  to  eat.  la  case  of  sale 
by  sample — ^wheat  for  example — there  is  an  implied 
uoiderstanding  on  the  part  of  the  seller,  that  the 
sample  is  fairly  taken  from  the  balk  of  the  com- 
modity ;  so  that  if  the  sample  does  not  agree  with 
the  bulk  in  quality  at  the  the  time  of  the  sale^  the 
purchaiier  is  not  bound  by  the  contract. 

The  custom  also  of  any  particular  business  mav 
estabKsfa  an  implied  warranty.  Thus  in  Bnglano, 
where  sbeep  were  sold  as  stocky  and  evidence  was 
given  that  by  the  custom  of  the  trade  stock  were 
underatood  to  be  sheep  that  were  sound,  it  was 
ruled  that  it  was  an  implied  warranty. 

An  express  warranty  may  either  be  verbal  or  in 
writing,  and  may  be  proved  by  a  subsequent  admis- 
sion of  the  defendant :  if  in  writing  the  plain  terms 
of  the  written  w^arranty  cannot  be  contradicted  or 
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Yaned  by  verbal  evidence.  In  giving  an  express 
warranty,  the  word  ^^ warrant"  is  commonly  used, 
as  ^^  I  warrant  these  goods  to  be,"  so  and  so ;  or, 
*^  I  warrant  this  horse  to  be  sound  in  wind  and 
limb,"  &c.,  but  no  particular  form  of  words*  is 
necessary  to  constitute  a  warranty ;  and  the  word 
^'warrant"  need  not  be  used.  Many  representa- 
tions of  the  things  sold  are  of  such  a  nature  and 
made  under  such  circumstances  that  the  party 
making  them  may  be  fairly  considered  to  have 
given  a  warranty.  Thus,  if  a  jeweller  represents 
a  piece  of  crystal  to  be  a  diamond,  he  is  responsi- 
ble :  if  parties  are  dealing  for  a  horse  and  the  seller 
fiays  ^^^ou  may  depend  upon  it,  the  horse  is  per- 
fectly ^ee  from  vice,"  that  is  a  very  sufficient  war- 
ranty, though  the  word  warrant  has  not  been  used. 
But  a  meie  statement  of  the  party's  owm  opinion 
and  belief  upon  a  matter^  'concerning  which  the 
other  contracting  party  can  exercise  his  own  judg- 
ment, is  not  a  warranty,  nor  is  evidence  of  i& 
ordinaiy  praise  or  commendation  bestowed  by  a 
seller  on  the  things  he  sells,  even  if  he  knows  his 
praise  not  to  be  strictly  true — mere  puiTs,  which 
men  resort  to— -sufficient  to  make  out  a  warranty. 

Trifling  asd  unioiportaiit  Bepseflentations,  not 
seriously  affecting  the  value  of  the  contract,  though 
untrue,  do  not  make  out  «uch  a  case  as  a  warranty 
could  be  implied  from. 

If  goods  are  expressly  «oId  ^^  with  all  faults,"  the 
flelier  is  not  liable  to  an  action  in  respect  of  defects, 
although  he  was  aware  of  their  existence^  and  did 
not  disclose  them  to  the  buyer,  unless  some  artifice 
or  fraud  were  practiced  to  prevent  the  latter  from 
discovering  such  defects.  For  an  agreement  to 
take  a  thing  with  all /an/to,  does  not  mean  it  is  to 
be  taken  with  all  frauds^  and  therefore  a  party  is 
not  allowed  to  use  artifice  to  disguise  faults  and 
to  prevent  their  being  discovered  by  the  purchaser, 
and  then  be  permitted  to  shelter  himself  from  his 
own  fraud  by  saying  ^^  I  sold  with  all  faults." 


MANUAL,   ON   THE  OFFICE  AND   DUTIES   OF 
BAILIFFS   IN   THE  DIVISION  COURTS. 


(For  the  Law  Journal. — By  V.) 

CONllNUSD  FROM  PAGE  43. 


Sale  and  Disposal  of  Goods  taken  in  Execution. 

{CcHtin%ud/rom  pagt  63.) 

The  Bailiff  holds  Cheques,  Bills  of  Exchange, 
&c.,  seized  for  the  benefit  of  the  plaintiff:  as  before 
mentioned,  he  may  have  handed  them  over  to  the 
Clerk  for  safe  keeping,  but  still  he  is  to  be  consid- 
ered as  the  holder  of  them  in  trust  for  the  plaintiff, 
who  has  a  right  to  sue  upon  them  under  the  90th 

section  of  the.D.  C.  Act,  upon  paying  or  securing 
all  the  costs  that  may  attena  the  proceeding. 


It  frequently  happens  that  after  a  seizure  is  made 
the  defendant  proposes  terms  to  the  plaintiff  which 
the  latter  is  willing  to  accept,  and  the  Bailiff  is 
requested  to  withdraw.  There  are  a  few  acts 
within  the  range  of  a  Bailifi's  duties  where  he 
requires  to  exercise  more  caution  than  in  with- 
drawing after  a  seizure.  He  is  directed  by  the 
execution  to  levy  the  amount,  and  should  an  order 
to  withdraw  be  afterwards  denied,  (and  it  often  is 
when  a  plaintiff  is  disappointed  or  outwitted  by  a 
defendant,)  the  whole  burden  of  proof  lies  upon  the 
bailiff,  and  he  must  show  distinctly  the  direction 
to  him ;  otherwise  he  will  be  held  liable  for  acting 
contraiy  to  the  requirements  of  the  execution.  To 
protect  himself  the  Bailiff  rshould  insist  on  obtain- 
ing a  request  in  wrsting  to  do  what  he  is  desired ; 
which  may  be  in  the  following  form,  if  annexed  to 
the  execution: — 

Request  of  Plaintiff  to  BaUiff  to  forego  Execution  and 

withdraw. 


lathe 


-Diviaion  Court  for  the  County  of  < 


Between  A.  B.,  plaintiff, 
and 

C.  D.,  defendant. 

ly  the  above  named  plaintiff,  do  hereby  request——, 
Bailift  of  the  said  Couit,  to  whom  the  annexed  execulien  is 
directed,  to  forego  further  proceedings  tbereon,  and  to  with- 
draw from  the  levy  made  by  bim,  and  cive  up  possession  of 
the  goods  seized  to  the  defeodaat ;  and  f  do  hereby  agree  that 
no  action  or  other  proceeding  at  law  shall  be  commenced 
against  the  said  ■  for  so  doing. 

As  witness  my  hand  this day  of—**-,  185  • 

A.  B. 

The  90lh  section  of  the  D.  C«  Act  provides  for 
the  mode  in  which  goods  taken  in  execution  are  to 
be  sold :  the  first  step  after  seizure  is  to  advertise 
for  sale  the  goods  seized,  and  this  should  be  done 
immediately  after  the  seizure,  or  at  least  in  sufii- 
eient  time  to  enable  the  Bailiff  to  make  a  return  of 
the  execution  to  the  Clerk  within  the  time  allowed 
by  law.  In  the  notice  or  advertisement  of  sale, 
which  must  be  signed  by  the  Bailiff,  the  goods 
should  be  described  with  reasonable  certainty,  and 
the  day  and  hour  and  place  (within  the  Division) 
at  which  they  are  to  be  sold  should  be  clearly 
stated  in  the  notice.  It  is  necessary  that  adver- 
tisements be  put  up  jn  the  three  most  public  places 
in  the  Division,  at  least  eight  days  before  the  time 
appointed  for  the  sale — ^that  is  eight  clear  days, 
neither  the  day  of  posting  the  notice  nor  the  day  of 
sale  to  be  counted.  Thus  for  a  sale  on  the  10th  of 
the  month,  the  advertisement  must  be.  posted  at 
latest  on  the  1st.     It  is  not  unusual,  however,  to 
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give  a  longer  notice  than  eight  days,  in  order  to 
secure  a  better  sale.     The  following  Form  may  be 

used: — 

Bamff^B  Sale. 

By  Tirtne  of Ezecntioii    iasu^d  out  of  the Division 

Court  for  ihe  County  of ^  and  to  me  directed,  against  the 

Goods  and  Chattels  of*—-- — »  at  the  Suit  of    ■        >  I  have 
seized  and  taken  in  Execution 


All  which  property  will  be  sold  by  Public  Auction,  at  — , 

on  —  the day  of ,  at  the  nour  of  -?—  o'clock. 

OfHce  of  the  -^  Division  Court,  \ 

^ , day  of ,  185  .  J 

K'  »  .     ■  ■*■      ,  BaU^. 

Althongh  as  a  general  role  no  sale  of  goods  taken 
in  execution  can  be  had  until  ^ter  the  end  of  eight 
days  at  least  next  following  the  day  on  which  such 
goods  have  been  taken,  yet  if  from  any  causp  the 
party  whose  goods  are  seized  thinks  it  to  his  advan- 
tage that  a  sale  should  take  place  at  an  earlier  day, 
lilid  makes  request  to  that  effect  in  writing  under 
his  hand,  (sec.  90)  the  BailiJflf  will  be  authorised  to 
sell,  if  it  be  equally  advantageous  to  the  party  in 
whose  favour  the  exepution  is  to  make  prompt  sale, 
rather  than  wait  for  the  regular  period  ot  eight  days. 
Bnt  it  will  be  prudent  to  obtain  his  written  consent 
before  selling  on  short  notice.  The  Form  of  Request 
and  Consent  following  should  be  annexed  to  the 
Execution : — 

Request  of  Defendant  and  Consentof  Plaintiff  to  sale  of 

Chads  before  the  usual  time. 

Jn  Ih^ 7- Division  Court  for  the  County  of     .■■  » 

Between  A.  B,,  plaintili, 
and 

C.  D.,  deiendant. 

I,  the  said  delendant,  do  hereby  request 


,  the  Bailiff 

to  whom  the  annexed  execution  is  directed,  to  sell  and  dispose 
of  the  goods  and  chattels  now  in  his  possession,  under  ana  by 
virtue  of  the  said  execution  against  me,  forthwith,  and  before 
the  expiration  of  the  time  fixed  by  lawj  and  I,  the  said  plain- 
tiff, dq  hereby  consent  to  such  sale  bemg  made  as  aforesaid ; 
and  we,  the  said  plaintifl  and  defendant,  do  sevemlly  agree 
that  no  action  or  other  proceeding  at  law  shall  be  commenced 
by  either  of  us  against  the  said  Bailiff  for  so  doing. 

As  witness  our  h^ds  the — r-day  of       i,  IB6  t 

A.  B. 


C.  D. 


a 


U.  C.    REPORTS. 


GENERAL   AND    MUNlCIfAl^   LAW, 


Mallovgii  v.  Thc  Municipality  of  Ashfixld. 

(Easter  Term,  19  Vic.) 

By-laMN— Motioii  to  ^tuk, 

|7pon  ft  motion  to  ciaa*h  a  by-law  to  revise  the  ward*  nf  a  township,  it  appeared 
|bat  at  the  meeting  at  which  thc  In'-iaw  was  passect  there  were  jiresem  fotir 
nmnicipal  councillors :  that  the  motion  was  put  by  the  reeve  :  two  of  the 
counciliors  voted  for  the  by-law,  the  third  made  i)o  olqection,  and  the  reeve 
declared  the  by-law  to  be  passed.  • 

//«U«  that  ihe  passing  of  the  by-law  havings  been  pat  from  the  chair,  vid  no 
dissent  being  expressed,  that  it  was  duly  passed  m  accordance  with  the  8th 
section  of  Vi  Vic,  cap.  81.  (6  C.  P.  R.,  168.) 

In  Hilary  T^nn,  Jackson  obtained  a  rale  Nisi  to  quash  a 
l)y-law,  passed  on  the  10th  of  Dec,  1855,  entitled,  « By-law 
Ko.  13,  lor  revising  wants  in  the  Township,"  on  the  following 
objections : — 


First.  That  it  was  not  passed  by  a  vote  of  at  least  four-fifths 
of  the  members  of  the  Munkipalityy  or  the  members  of  the 
Municipal  Council  for  the  time  being. 

Second.  That  a  majority  of  the  freeholders  um)  hous^ioldeii 
of  the  township  for  the  year  next  previous  to  that  in  which  the 
by-law  was  passed  did  not  apply  by  petition  in  writing,  pray- 
ing for  the  alterations  in  the  rural  wards  made  bv  llie  hy-lawt 
nor  was  there  any  application  or  petition  for  the  by^^aw. 

l%iid.  The  by-law  contains  m  clause  limiting  it  to  take 
effect  on  the  1st  of  December  neilbut  one  lifter  tSs  same  wu 
passed. 

Fonrth.  No  vote  of  a  majority  of  the  freeholders  and  house- 
holders, at  the  general  munieipal  election  held  for  the  jssi  in 
which  tfie  by-hiw  was  limited  to  take  efiect,  fat  altering  the 
divisions  of  the  rural  wards  as  ia  efieoled  by  the  by-law. 

Fifth.  The  by-law  recites  no  pelitioii  on  whieh  it  is  Iboadedi 
nor  that  it  was  ngssnd  in  compliance  with  the  prayer  of  such 
petition  and  witn  the  directions  of  statute  16  Vio.,  cap.  181. 

Affidavits  were  filed,  verifying  the  copy  of  the  by-law  pio- 
dttoed,  and  the  last  four  objeetioos  were  suppcvted  by  affioavif 
and  b^  exyainatjop  of  the  by-law.  As  to  the  first  ohiectiDn« 
an  afnidavit  was  made  by  one  of  the  oounciUors  that  he  was 
present  at  a  meeting  of  tne  Municipal  Council  on  the  10th  of 
December,  1855,  when  the  by-law  was  passed :  ^at  it  was 
read  once  and  declared  by  the  iveve  to  be  passed  at  that  meet- 
ing: that  diving  all  thai  meetioff  only  four  oot  of  five  conn- 
ciOors  were  msent :  |ha(  ionr-fiiSis  of  the  Mimioipal  Counoi) 
did  not  vote  tor  the  passing  ojf  the  by-law,  nor  did  it  pa^  bv  % 
vote  of  at  least  four-fiAhs :  that  only  two  of  the  councillors 
actually  voted  for  it,  and  the  reeve,  who  appeared  to  be  in  its 
lavour,  then  deolarad  it  was  passed:  that  deponent  did  not 
vote  for  or  support  the  by-law ;  but  oi|  the  oontiary,  he  tok) 
the  other  councillors  he  did  not  think  they  they  had  power  to 
pass  it :  that  defendant  was  opposed  to  the  by-law,  and  did 
not  vote  for  nor  support  it. 

in  the  following  term  C.  Robinson  showed  cause :  he  adi 
mitted  that  he  oould  not  oontmvert  the  truth  ol  the  matters 
stated  in  the  last  four  objections :  none  of  those  formalities 
were  observed.  As  to  the  first  objection^  he  filed  the  affidayiU 
of  the  reeve  and  the  two  councillors  present  when  the  by-law 
was  passed,  and  of  the  township  clerk,  also  present  Xliree 
of  these  in  terms  state,  that  the  by-law  passed  unanimously; 
stating  also,  as  explanatory,  that  the  fourth  member,  whose 
affidavit  was  filed  on  moving  for  the  rule  Am,  did  not  dissent 
from  or  vote  against  it.  AllToor  affidavits  contain  a  statement 
to  this  efiect  It  is  alsQ  awom  that  direotly  a^ler  it  was  paued 
he  (the  fourth  pounaillor)  seconded  a  motion  for  the  appoint- 
ment of  returning  officers  and  the  fixing  the  polling  places  at 
the  elections  for  January,  1856,  (see  12  vie.,  cap.  81,  see.  170) 
according  to  this  by-law ;  and  a  copy  of  the  numoer  as  annej(e4 
to  the  affidavits,  showing  an  entry  to  that  efiect  So  for  as 
those  minutes  ^ow,  however,  there  is  no  statement  in  fact  of 
the  passing  of  the  b^-law.  The  entry  shows  a  resolution  to 
abrogate  the  \h^x\  existing  divbion  into  rural  y^a^^s  and  adopt': 
ing  a  new  division,  and  that  a  by-law  should  be  framed  for 
that  purpose.  No  entry  is  made  of  the  final  introduction  of 
thc  bv-law,  as  certified  and  produced.  Robinson  contended 
this  by-law  was  passed  under  12  Vic,  cap.  81,  sec.  8,  and 
then  it  might  go  into  efiect  immediately.  He  urged  the  great 
inconvenience  that  would  result  from  quashing  this  by-law : 
the  present  co^np^lo|!s  were  elected  unaer  it  The  court  are 
not  absoiuteiy  bound  to  quash  a  by-law — ^Hudson  v.  T\^  Mu- 
nicipality of  York,  Ontano  and  Peel,  13  U.C.Q.B.R. 

iS.  Richards,  in  replv,  argued  that  the  affidavits  filed  In 
opposition  to  thie  rule  rather  sustaiiied  than  met  the  first  efaiepr 
tion.  pfom  one  of  them  it  appmred  thai^  was  voting ;  mat 
the  by-law  did  not  pass  sub  silentio  /  and  liot  one  swears  that 
the  fourth  oonnoillor  did  vote  for  it  They  say  he  did  nol 
dissent:  did  not  opposp  or  vote  against  it 

Draper,  C.J. — ^The  12  Vic,  cap.  81,  sec.  8,  as  amended  by 
13  &  14  Vic,  cap.  64,  sched.  A,  No.  1,  reads  thus:  **Ttmt  it 
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shall  and  ma^r  be  lawful  for  the  municipality  of  each  townshijiy 
from  time  to  time,  by  any  by-law  or  by-laws  to  be  passed  for 
that  parpose,  to  divide  such  township  into  several  wards ;  or 
when  the  same  shall  have  been  previously  so  divided,  by  act 
either  of  the  district  or  county  municipal  council,  or  of  the 
municipality  of  the  township,  then  to  divide  the  same  anew 
into  several  waids  as  aforesaid,  arranging  or  le-arraoging  the 
same,  eo  as  more  e£fectualiy  to  accomplish  the  objects  fore- 
said ;  every  which  division  by  such  municipality  shall  super- 
sede that  so  to  be  made  by  such  district  or  county  municipal 
council,  as  well  as  every  previous  division  made  by  such 
municipality  itself:  provided  always,  nevertheless,  that  no 
such^rs^  menlianed  by-law  shall  oe  of  any  force  or  effect, 
unless  the  same  shall  have  been  passed  by  a  vote  of  at  least 
four-fifths  of  Ach  municipality  for  the  time  being.(a} 

Tlio  objects  to  be  accomplished  «re  stated  in  the  4th  sec.  to 
be,  that  the  several  wards  shall,  as  regards  the  numbers  (^ 
freeholders  and  householders  entitled  to  vote  at  the  election  of 
township  oouncillcHB,  be  as  nearly  equal  as  practicable,  regard 
being  however  also  had  to  the  convenience  of  such  freeholders 
or  householders,  and  to  the  rendering  each  of  such  rural  wards 
«s  compact  as  circumstances  will  permit 

The  term  ^^Jirst  mentioned  by^yf^'  in  the  proviso  to  the 
8th  section  may  suggest  an  enquiiy  whether  the  necessity  for 
^  foMT-fifths  vote  is  not  con&ied  to  a  by-law  to  divide  town- 
ships into  several  w^nls,  ^ad  not  to  dividing  anew,  arranging 
or  re-airanging,  after  the  division  has  once  Men  made. 

The  16  Vic,  cap.  181,  sec.  j6,  enacts  that  the  majority  of 
freeholders  and  h(9U«iholdei8  of  any  township  may  petition 
the  municipality  to  have  the  township  divided  into  wards,  or 
that  an  existing  division  may  be  aboushed,  or  that  alterations 
lo  be  specified  in  ihe  petition  may  be  made  in  such  division, 
and  makes  it  imperwve  in  every  such  case  for  the  munici- 
palitv  to  pass  a  j)y9law,  according  to  what  is  asked  for :  pro- 
video  such  by-law  shall  contain  a  recital  of  the  petition,  and 
that  it  was  passed  in  compliance  with  the  pza^'er  of  the  petition 
iftnd  the  direction  of  this  section.  The  section  contains  other 
provisions  as  to  when  such  by-law  shall  be  limited  to  oome 
into  effect,  and  requires  a  vote  of  th,e  electors  in  its  favor  after 
it  ha9  passed  the  municij^ty,  and  provides  Uiat  it  shall  not 
be  obbgatoiy  on  the  municipality  to  pass  such  by-law,  unless 
{the  petition  be  signed  by  a  majority  of  the  electors  named  on 
the  collector's-ron,  and  that  ibur-finhs  of  the  council  need  not 
concur  in  passing  it.  The  7th  section  makes  provision  for 
taking  the  yotes  of  the  electors  on  such  by-law ;  and  the  8th 
enacts,  that  after  a  by-law  so  passed  has  taken  eflect,  as  pro- 
vided in  the  preceding  secGons,  ihe  municipality  shall  have 
no  power  to  repeal  it,  except  on  a  similar  petition  and  subse- 
quent voting  of  the  electors. 

I  think  it  quite  clear  that  these  provisions  do  not  repeal  spc. 
.8  of  12  Vic,  cap.  81 :  they  provide  a  mode  by  which  the 
majority  of  the  ueeholders  and  householders  may  control  the 
Aooncilin  the  exercise  of  the  powers  conferred  by  that 8th 
soction ;  but  subject  to  that  control,  and  while  it  is  unexer- 
cised, they  leave  the  power  untouched.  In  the  present  case, 
it  is  not  protended  that  the  freeholden  and  householders  have 
taken  a  sjingle  t^jp  in  ^erenoe  to  the  arranging,  re-arranging 
or  diyidinff  anew  of  the  ^yn^p  into  rural  wms.  The  fact 
jtbat  they  nave  no^  doi^  so,  and  ^hat  the  bvrlaw  is  not  passed 
aooording  the  provisiona  oi  the  statute  nf  16  Vic.,  is  made  the 
ioandation  of  four  oat  of  five  of  ibe  objections  taken.  None 
of  these  objoctionfl  have  any  aj^lication,  unless  the  8th  sec. 
of  12  Vic.y  cap.  81,  ia  fiitually  and  impliedly  repealed.  It 
appears  to  me  too  clear  to  bear  aignment  that  the  two  may 
well  stand  together,  and  that  the  legislature  meant  tiiey 
should  do  so. 

We  have  then  only  to  consider  the  first  objection.  I  do  not 
^reat  the  proviso  requiring  the  four-fifihs  vote,  as  rendering  it 
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necessary  that  a  formal  vote  of  each  member  shall  be  taken, 
one  by  one,  in  order  to  ascertain  that  four  out  of  the  five  mem* 
hers  support  it.  Suppose  all  five  present,  if  when  the  question 
is  put  no  one  expresses  his  dissent  his  opposition  to  its  passing, 
but  all  acquiesce  tacitly,  it  will  be  properly,  in  my  (^union, 
taken  to  be  a  unanimous  vote.  There  must  be  four  members 
at  the  meeting  when  such  a  by-law  is  passed,  and  if  only 
four  they  must  oe  unanimous ;  but  if  the  passing  of  such  a 
by-law  De  moved,  be  put  from  the  chair,  and  no  dissent  be 
expressed,  I  think  it  may  properly  be  taken  to  have  had  the 
assent  of  all  four,  and  therefore  to  have  passed  l^alJy  and 
in  acconlance  with  the  proviso :  and  that  one  of  such  four  coun- 
cillors should  not  idlerwards  oe  heard  to  say  he  was  not  in 
favour  of  the  by-law,  did  not  vote  for  it,  and  therefore  it  was 
not  passed  by  a  vote  of  four-fifths  of  the  council. 

Looking  at  his  affidavit  closely,  he  does  not  assert  affirma- 
tively that  he  voted  against  it,  but  that  he  did  not  vote  for  or 
support  it,  and  that  he  said  he  did  not  think  they  had  power  to 
pass  it,  and  told  the  other  members  to  have  nothing  to  do 
with  it.  To  which  he  adds,  that  he  was  opposed  to  it,  without 
stating  that  he  offered  any  act  of,  or  expressed  any  opposition 
to  it. 

Perhaps  if  this  had  not  been  met  we  might  have  considered 
that  the  other  members  of  the  municipality  were  aware  of  his 
opposition,  and  that  he  was  dissenting  from  the  by-law  being 
passed.  But  to  the  extent  of  his  offering  no  opposition,  express- 
ly no  dissent  and  offering  no  vote  against,  we  have  foor 
affidavits  meeting  his  negative  of  supporting  or  voting  for  the 
by-law  by  a  ne^tive  of  his  dissenting  or  voting  against  it, 
and  three  of  these  affidavits  assert  it  was  passed  unanimously, 
meaning  no  doubt  nemine  eontttuUcetUe,  and  then  presoming 
assent  in  alL 

In  the  face  of  these  affidavits  I  do  not  think  we  oan  say  it  is 
sufficiently  proved  to  us  that  the  by-law  was  not  pasMd  by  a 
vote  of  four-fifths  of  the  Municipal  Council,  and  tnerefore  the 
first  objection  also  fails.  And  this  renders  it  unnecessary  to 
decide  whether  the  proviso  has  the  limited  applicatioa  sog* 
gested  or  extends  to  every  by-law  which  mi^  be  passed 
under  that  section  of  the  statute. 

I  am  of  opinion  the  rule  should  be  discharged. 

Per  Cur.— Role  dischaiged 

McGaxGoa  y.  Piutt. 

(Easter  Term,  It  Vic.) 
Sehml  Imtffi    Xitctwm  of. 

In  replevin,  delendant  nnde  cofnisanoe  as  collector  of  aeboo)  section  Kow  1 
It  appeared  lliat  prior  to  Febmarv  1854,  echool  section  No.  i  consisted  of  the 
town  of  Chatham  and  a  part  of  the  township  of  Harwich :  there  was  also  a 
school  section  in  operationf  known  as  tection  No.  9^.  In  Febnwry  lS6i  the 
lownshipeouncilofUarwich  passed  a  resolution  dividing  the  township  into 
sixteen  whool  sections :  No.  f  of  these  new  sections  was  formed  of  that  part 
of  the  township  of  Harwich  which,  together  with  the  town  of  fK*««»«rn.  Mtil 
previously  been  No.  1  added  to  the  wlme  of  2|  as  it  existed  pcaviously. 

Ii»  January  1S56  an  election  for  Na  1  as  created  by  the  resolnticn  of  Pelvaary 
1854,  was  held,  at  which  one  trustee  only  was  elected,  and  the  two  other 
trustees  elected  the  previoui  year  for  the  then  section  gave  defendant  tha 
warrant  tmder  which  he  acted. 

Hddj  that  there  should  hare  been  three  trustees  elected  for  section  No.  I  at  the 
eleciion  in  January,  and  that  a  warrant  signed  by  the  other  two  was  inope- 
rative. 

(<c.p.  R.,i'n.) 

REPLBvnv  for  a  horse.  Writ  issued  the  24th  of  December, 
1865.  The  defendant  made  ccjgnizance  as  collector  for  the 
trustees  of  school  section  No.  1  in  the  township  of  Harwich, 
setting  forth  that  plaintifi  was  a  fh&eholder  aad  a  resident 
within  that  school  section,  and  was  duly  assessed  in  the  sum 
of  £7  2s.  3d.,  as  his  proportion  of  a  special  school  rate;  that 
before  the  said  time,  when.  Sic. — viz.,  on  the  11th  of  Janaary, 
1855— John  Bennett,  Thomas  Harrison  and  David  Wilson  were 
duly  elected  school  trustees  of  the  said  school  section ;  and 
thereupon  the  school  rates  became  their  proper^ :  that  defen- 
dant, before,  &c.,  was  duly  appointed  by  the  said  trustees  col- 
Icctori  to  collect  the  said  special  rates :  that  John  Bennett  and 
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Thomaa  Harruon,  being  a  majoritv  of  the  said  trustees,  before, 
&e. — viz.,  on  the  25th  of  Novemoer,  1855^iBsued  a  warrant 
under  their  hands  and  the  corporate  seal  of  the  said  school 
•ection,  and  required  defendant  to  collect,  &c. ;  and  that  the 
warrant  required  defendant,  in  case  any  of  the  persons  named 
should  make  default  in  payment  on  demand,  to  levy  the 
amount  by  distress  of  their  goods  and  chattels :  that  ten  days 
days  after  receipt  of  the  warrant  defendant  required  plaintiff 
to  pay  him  the  said  sum  of  £7  2s.  3d. :  that  plaintif!  refused ; 
whereupon  defendant,  by  virtue  of  the  warrant,  took  and  de- 
tained the  said  goods,  &c.,  as  a  distress  for  the  said  s|)ecial 
school-rate,  which  is  still  due.  Verification — Prayer  of  judg- 
ment and  a  return.     Replication — De  injurid. 

On  the  trial  at  Chatham,  before  Hagartyy  J.,  in  April  last, 
it  appeared  that  prior  to  February,  18M,  school  section  No.  1 
consisted  of  the  town  of  Chatham  and  of  a  part  of  the  township 
of  Harwich,  within  which  part  the  plaint  in  was  a  resident  on 
the  property  in  respect  of  which  the  school-rate  mentioned  in 
the  plea  was  imposed.  There  was  at  the  same  time  a  school 
section  in  operation  knoivn  as  section  No.  2J.  In  February, 
1854,  the  township  council  of  Harwich  passed  a  resolution 
which  divided  the  townshio  into  sixteen  school  sections,  one 
of  which  was  united  with  Raleigh,  and  two  others  were  united 
wi^  Harwich.  No.  1  of  these  new  sections  was  formed  of 
that  part  of  the  township  of  Harwich  which,  together  with  the 
town  of  Chatham,  had  previously  been  No.  1,  added  to  the 
whole  of  No.  2)  as  it  existed  before  Februaiy»  1854.  In 
January,  1855,  a  meeting  was  held  for  the  election  of  school 
trustees  for  the  section  No.  1  as  created  or  desimiated  by  the 
resolution  of  February,  1854.  One  trustee  only  (David  Wilson) 
was  elected.  John  Siennett  and  Thomas  Harrison  (named  in 
the  plea)  were  two  trustees  for  the  old  school  section  No.  2^, 
elected  on  some  previous  occasion,  and  they  acted  with  David 
Wdsoa  withoat  any  new  election,  as  apparently  they  might 
lawfully  have  done  if  no  change  of  boundaries  had  taken 
place.  The  legality  of  this  however  was  questioned  at  the 
meeting  in  January,  1855,  and  another  meeting  was  subse- 
quently held,  when  David  Wilson  and  two  other  persons  were 
elected :  but  it  did  not  appear  thev  ever  acted.  Evidence  was 
given  that]  uo  meetings  were  held,  if  they  were  necessary, 
either  in  the  remaining  part  of  the  old  section  No.  1  or  m  2^ 
to  petition  for  Uie  formation  of  the  new  section  No.  1.  The 
inhabitants  of  No.  1  (as  united  with  Chatham)  were  opposed 
to  the  union  with  No.  2}.  The  warrant  put  in  was  signed  by 
Hennett  and  Harrison,  who  with  Wilson  appear  to  have  been 
the  acting  trustees  for  1855.  No  ol>jection  was  made  to  the 
legality  of  the  rate.  On  the  526th  ot  December,  1855,  which 
was  two  days  after  the  writ  in  this  cause  was  sued  out,  the 
municipal  council  of  the  township  of  Harwich  passed  a  by-law 
(which  was  put  in  evidence)  which  enacted,  *<  That  the  seve- 
ral school  sections  and  part  sections  as  altered  and  established 
by  the  municipal  council  of  the  said  township  be  and  the  same 
are  hereby  mtified  and  confirmed,  as  far  as  the  said  council 
can  ratify  and  confirm  the  same — ^that  is  to  say,  all  the  boun- 
daries 01  the  said  several  sections  and  part  sections  as  con- 
tained in  the  description  hereunto  annexed,  and  numbered 
one,  two,  &c.,  shall  remain  and  be  as  they  have,  been  the 
boundaries  of  the  several  sections  until  this  by-law  is  either 
amended  or  repealed.'' 

The  plaintitt^s  council  objected—First.  That  this  by-law, 
passed  since  the  suit,  could  not  help ;  and  that  a  by-law,  and 
not  the  resolutions,  must  be  shown  for  the  change  in  the  school 
sections.  Second — ^That  no  proceedings,  as  required  by  the 
statutes,  were  shown  to  justify  the  altering  or  uniting  school 
sections,  lliird — That  tnere  was  no  notice  before  the  altera- 
tion was  made  to  the  i)aities  interested,  especially  to  the 
piainj^.  Fourth— That  if  the  alteration  is  upneld  no  consent 
of  the  inhabitants  was  expressed  at  the  meeting  in  1855, 
deciding  how  the  school  should  be  supported.  Fihh — If  the 
union  were  legal,  still  there  was  no  legal  election  of  the  trus- 
tees. It  was  also  objected,  that  there  was  no  proper  demand 
on  plaintiff  to  pay  the  rate  proved  \  but  the  plaintiff  himself, 


being  called  as  a  witness,  gave  some  evidence  which  might 
be  considered  sufficient  to  remove  the  objection. 

Upon  this  it  was  a^eed  the  plaintiff  should  have  a  verdict, 
with  leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

In  Easter  Term  McCrat  moved  aceoidiogly. 
A,  Prince  showed  cause. 

Draper,  C.J. — It  seems  to  me  that  section  No.  1,  when  it 
consisted  of  part  of  the  township  of  Harwich  and  of  the  town 
of  Chatham,  was  a  union  school  section.  If  the  resolution  of 
February  1854  was  operative  to  produce  the  changes  intended, 
then,  by  the  Common  School  Act  of  1860,  sec.  18,  4th]y,  Uie 
alteration  could  not  go  into  effect  before  the  25th  of  December, 
1854,  and  the  election  of  trustees  for  the  section  No.  1,  as 
altered,  must,  I  apprehend,  be  held  as  if  it  were  an  entirely 
new  section,  in  which  case  three  new  trustees  should  have 
been  elected,  according  to  the  4th  and  5th  sections  of  the  act 
of  1860. 

The  statute  contains  provisions  for  the  election  of  trustees 
in  the  event  of  no  annual  meeting  being  held,  or  in  case  of 
want  of  trustees  (see  sees.  9  and  10) ;  and  some  aid  is  given 
in  construing  the  phrase  «want  of  trustees"  by  sec.  12,  iShly, 
which  provides  for  calling  meetings  for  the  filling  up  of  any 
vacancy  in  the  trustee  corporation  occasioned  by  deatn,  remo- 
val, "  or  any  other  cause  whatever.''  I  refer  to  this  in  order 
to  establish  that  if  it  were  necessary  to  have  elected  three 
trustees  for  this  section  No.  I,  as  designated  in  the  resolutions 
of  February,  1854,  there  would  be  found  provisions  to  meet 
the  emergency  of  no  sufilcient  election  bavmg  taken  place. 

By  the  resolutions  which  are  before  us,  and  upon  the  evi- 
dence, two  things  are  established,  first,  that  the  new  section 
No.  1  contains  the  former  section  2),  as  it  were  absorbs  it 
into  No.  1 ;  and  secondly,  that  a  new  section  (2j)  is  erected, 
which  is  stated  to  be  umted  with  Raleifi^h.  The  question  pre- 
sented then  is,  whether  the  changes  by  which  the  town  iji 
Chatham  ceased  to  be  mirt  of  section  No.  1  and  section  2} 
became  a  part  of  No.  1  fih  in  with  the  definition  of  alterations 
of  a  school  section  already  established,  or  of  uniting  **  two  or 
more  school  sections  into  one."  I  think  the  latter  afiords  the 
trae  answer,  and  amons  other  reasons  for  this :  The  old  No.  1, 
so  far  as  the  township  of  Harwich  was  concerned,  was  a  school 
section  of  that  township  united  to  Chatham ;  and  when  in 
1854  it  was  by  the  resolutions  separated  from  Chatham  it  still 
remained  a  school  section  of  Harwich ;  and  when  that  which 
till  that  time  was  section  2 J  was  made  part  of  No.  1,  and  an 
entirely  different  2}  was  created,  it^seems  to  me  the  result  was 
to  unite  2}  to  No.  1,  not  to  unite  No.  1  to  2).  All  this,  which 
may  seem  at  first  sight  a  distinction  without  a  difference,  is 
to  be  considered  in  determining  whether  this  change  was  not 
a  uniting  two  sections  into  one,  though  not  foimiug  what  b 
more  strictly  a  union  school  section.  The  consequence  of 
that  conclusion  is,  that  at  the  annual  school  meeting  in  Janu- 
ary, 1855,  three  new  trustees  should  have  been  elected  for  the 
newly  constituted  section  No.  1.  I  must  say  I  think  this  it 
the  true  conclusion.  I  assume  that  No.  1  umted  to  Chatham 
had  its  own  school  trustees,  possibly  but  not  necessarily  all 
residing  in  Chatham.  But  if  any  one  resided  in  No.  1  in  Har- 
wich, and  still  more  if  all  so  resided,  I  do  not  see  any  reason 
whv  two  trustees  of  section  2}  should  remain  in  office  as  of 
right,  and  the  election  take  place  to  supply,  by  one  new  trus- 
tee, the  vacancy  created  (by  the  arbitrary  as  far  as  I  can  see) ; 
it  would  be  treating  the  trustees  of  No.  1  as  out  of  office.  The 
provision  for  trustees  remaining  in  office  until  their  successors 
are  appointed  would  not  apply  to  this  case,  because  of  the 
change  of  section. 

In  my  opinion  neither  Bennett  nor  Harrison  were  lawful 
trustees  for  the  new  section  No.  1,  and  therefore  the  defendant 
fails  in  his  cognizance. 

This  conclusion  makes  it  unnecessary  to  decide  whether  the 
resolutions  were  operative  to  effect  the  proposed  change,  or 
whether  a  by-law  was  not  required.    Such  certainly  is  my 
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impreseion ;  and  as.  at  preflent  advised,  I  think  that  objection 
fatal  also.  I  incline  also  in  favour  of  some  others  of  the 
objections ;  but  at  present  T  do  not  desire  to  be  considered  as 
determining  any  but  that  relating  to  the  right  of  the  two  trustees 
of  section  Si  to  continue  in  office  and  become  trustees  for  the 
new  No.  1. 

I  think,  therefore,  the  rule  should  be  discharged. 

Per  Cur. — ^Rule  discharged. 


Pattkrson  ▼.  Ross  £T  al. 

(EHter  Tenn,  19  Vic.) 


Pltading, 

To  a  declsration  in  Rwnimptit  for  breach  of  an  Agreemcut  to  clear  a  piece  of 
land,  (tefendant  pleaded  that  after  the  making  of  the  agreement  aiid  liefore  *nit, 
lo  witf  on  Ae.,  defeiidanta  entered  npon  the  work,  aind  partly  performed  the 
same,  and  wonld  have  completed  the  agreement  with  plamtin  mm!  not  plaintiff 
against  tile  will  and  without  the  consent  of  defendants,  wrongfully  entered 
and  expelled  defendanu  from  the  land,  and  prevented  defendants  from  com- 
pleting their  agreemciiu 

JhU  had.  as  bcinff  arguniontative.  not  showing  the  alleged  wrongfal  act  of 
plaintiff  to  have  oeen  committed  before  defendants  were  guilty  of  a  breach  of 
the  agreement. 

(6  C.  P.  R.  194.) 

Writ  issued  first  September,  1855. 

The  declaration  is  in  assumpsit  on  an  agreement  made  the 
15th  of  August,  1854,  whereby,  in  consideration  that  plaintiff, 
at  defendants'  request,  would  permit  the  defendants  to  cut  and 
take  away  the  timber  and  trees  growing  on  forty  acres  of  land 
belonging  to  plaintiff,  and  to  apply  said  timber  to  their  own 
use,  defendants  agreed  to  cut  down  the  timber  and  bum  all 
the  bradi  on  the  said  forty  acres,  and  to  clear  up,  bum  off,  and 
render  the  said  forty  acres  fit  for  sowing  within  a  reasonable 
time  after  the  removal  of  the  timber,  and  to  have  as  much  as 
possible  of  the  forty  acres  cleared  off  in  time  for  the  sowing 
of  fiedl  wheat  in  the  year  1855. 

That  although  defendants  did  cut  and  remove  the  timber 
for  tiieir  own  use,  and  although  a  reasonable  time  had  elapsed 
for  defendants  to  bum  and  clear  off,  to  wit,  twenty-five  acres, 
in  time  for  sowing:  fall  wheat  in  1855 ;  yet  defendants,  although 
requested,  did  not  bum  any  of  the  brush,  nor  clear  ofi,  burn 
up,  and  render  any  of  the  land  fit  for  sowing  foil  wheat  within 
a  reasomd>le  time  alter  removing  the  tiitiber,  or  in  time  for 
sowing  fall  wheat ;  euL  damnum^cic. 

Pieas. — Second.  That  after  the  making  of  the  agreement 
and  before  the  commencement  of  the  suit,  to  wit,  on  &c.,  de- 
fendants entered  upon  the  work  and  partly  performed  the  same, 
and  wonld  have  completed  their  ag[reement  with  the  plaintifi, 
**had  not  plaifUiff',^'  against  the  will  and  without  the  consent 
of  defendants,  wrongfully  entered  and  expelled  defendants 
from  the  land,  and  prevented  defendants  from  completing 
their  agreement :  verification. 

Third.  That  at  the  time  of  making  the  airreement  and  always 
afterwards,  and  until  and  shortly  before  the  commencement  of 
this  suit,  to  wit,  on  the  first  of'^  August,  1855,  it  was,  in  con- 
sideration of  the  labour  theretofore  performed  by  defendants 
for  plaintiff  nhder  the  said  ap^reement,  agreed  that  the  defen- 
dants should  have  a  further  time,  to  wit,  until  the  first  of  Sep- 
tember, 1855,  to  fulfil  the  agreement :  that  defendants  were 
always  ready  during  the  last  mentioned  year,  and  until  the 
first  of  September,  1855,  to  perform  the  agreement ;  "  had  not 
fiainiiffi^  of  his  own  wrong,  and  against  the  will  and  without 
the  consent  of  defendants,  mndered  them  from  performing  the 
same:  verification. 

Fourth.  That  after  the  making  of  the  agreement,  and  before 
the  commencement  of  this  suit,  defendants  did  bum  and  clear 
off  all  the  brush  on  the  said  forty  acres  of  land  according  to 
their  agreement,  '<  without  this,  that  plaintiff  hindered  and 
prevented  them  from  so  doing" :  conclusion  to  the  country. 

Fifth.  That  upon  the  making  of  the  agreement,  and  before 
the  commencement  of  the  suit,  to  wit,  on  the  first  of  Septem- 
ber,  1855,  defendants  were  ready  and  willing  to  complete 


their  agreement,  luxd  not  pUttntiff  diacYarged  and  dismissed 

them  therefrom. 

Demurrer  to  second  plea,  for  the  circuitous  and  argumenta- 
tive manner  in  which  it  is  stated  defendants  would  luive  com* 
pleted  the  work  had  not  plaintiffs  prevented  them,  &c. — ^nol 
averring  ^hat  plaintiffs  did  prevent  them :  that  the  plea  does 
not  show  that  at  the  time  of  the  alleged  prevention  a  reasons- 
able  time  for  doing  the  work  had  not  elapsed,  or  that  the  time 
for  sowing  fall  wheat  had  not  gone  by. 

Demurrer  to  third  plea  for  same  causes,  and  for  repugnancy 
in  stating  that  at  the  time  of  [making  the  agreement  declared 
on,  in  consideration  of  work  done  i«ft3er  that  agreement,  a  new, 
agreement  was  entered  into. 

Demurrer  lo  fourth  plea,  that  it  traverses  matter  not  alleged : 
that  the  averment  of  performance  in  that  plea  is  too  large. 

Demurrer  to  fifth  plea  for  the  same  reasons  as  the  second, 
and  that  it  does  not  appear  plaintiff  dismissed  defendants  till 
after  the  time  for  performance  had  expired. 

Draper,  C.J.,  delivered  the  judgment  of  the  court. 

I  think  all  the  pleas  bad.  The  second,  third,  and  fifth,  do 
not  show  the  alleged  wrongful  act  of  plaintiff  to  have  been 
committed  before  defendants  were  guilty  of  a  breach  of  their 
amement.  1  incline  to  think  also,  the  objection  lor  the  want 
of  a  positive  averment  that  plaintiff  did  prevent,  &c.,  valid. 
It  is  somewhat  analogous  to  the  case  of  a  plea  stating  that  by 
a  certain  indenture  it  was  witnessed  that  tne  plaintiff  did,  &o., 
instead  of  averring  directly  that  he  did,  &c. — 1  Saund.  374. 
It  is  not  a  direct  averment  of  plaintiff's  interference,  and  so 
makes  the  statement  of  defendants'  readiness  uncertain.  The 
plea  is  that  defendants  would  have  performed,  &c.,  if  the 
plaintiff  had  not  prevented  them.  This  seems  to  me  to  bad ; 
just  as  a  plea  of  the  Statute  of  Limitations  is  bad  in  sayinff 
that  the  supposed  causes  of  action,  "  if  any  such  there  were^ 
is  bad.  This  does  not  confess,  nor  does  the  allegation  in  these 
pleas  affirm — Margetts  v.  Boys  (4  A.  &  £.  489) ;  bdt  see  also 
Wise  V.  HodsoU(ll  A.  &  £.  816),  £aveshoffer  v.  Russell  (10 
M.  &  W.  365.) 

The  fourth  plea  is  clearly  bad  for  the  reason  assigned,  and 
was  given  up  on  the  argument. 

Judgment  for  plaintiff  on  demurrer. 

BOICE  £T  AL  V.   LaWSON. 

(Eatter  Term,  t9  Vic) 

meadmg — Jkmwnr, 

The  declaration  stated  that  defendant  vnu  indebted  for  money,  dae  in  respect  of 
the  relinquiahtng  and  ginng  up  of  certain  flztnrei,  fitUnga  and  Alrnitare, 
^^  liefore  then  made  and  placed  oy  i^intiff  in  and  upon  certain  premises*'  by 
plaintiff  befwe  then  reltiiquiiihed  aiid  given  op  to  defendant  at  hii  request. 

Upon  demurrer,  on  the  grounds  that  the  declaration  does  not  show  by  whom 
nor  to  whom  the  fixtures,  ftc,  were  given  up,  nor  that  they  belonged  to 
pfauntiil^  or  were  given  up  to  defendant ;  that  it  is  nnoenain  whether  pfidntiff 
charges  defendant  for  giving  up  the  premises,  Ac,  or  the  fixtures,  &c 

Hdd,  that  the  declaration  was  good,  the  words  ^'before  then  made  and  placed 
by  plaintiff  in  and  upon  certam  premises,  Ac,''  beitog  merely  deseripuve  of 
the  fixtures. 

(6  C.  P.  R.  ISS.) 

The  third  count  of  the  declaration  is  demurred  to.  It  is  as 
follows:  <<  And  in  two  hundred  pounds,  for  money  before  that 
time  and  then  due  and  payable  from  the  defendant  to  the 
plaintiff,  upon,  for  and  in  respect  of  the  relinquishing  and  giv- 
ing up  of  certain  fixtures,  fittings,  furniture  and  improvemente 
(before  then  made  and  placed  by  the  said  plaintiffs,  in  and 
upon  certain  tenements  and  premises)  bv  the  said  plaintiffs, 
before  that  time  quitted,  relinquished  and  given  up  to  and  in 
favor  of  the  said  defendant,  at  his  special  instance  and  request." 
The  causes  of  demurrer  are,  that  ttie  count  charges  the  defen- 
dant for  certain  monies,  due  and  payable  in  respect  of  ralin- 
Suishins;  and  giving  up  certain  fixtures,  &c. ;  and  it  is  not 
tiown  by  whom  nor  to  whom  the  fixtures,  &c.,  were  given  up, 
nor  that  they  belonged  to  the  plaintiffs,  or  were  given  up  at 
defendant's  request:  that  it  is  uncertain  whether  plaintiffs 
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charge  defendant  for  the  giving  up  6c.  certain  tenements,  &c. 
or  for  the  fixtures  &o.  thereon:  that  it  is  inconsistent,  in  alleg- 
ing the  giving  up  the  flxtnresi  &e.y  said  to  be  in  and  upon 
Certain  tenements  &6m  at  a  time  when  it  is  shown  those  tene- 
tnents  &c.,  with  the  fixtures  &c.y  to  have  been  already  and 
hidote  then  given  up  and  to  kw  out  of  the  possession  m  the 
plaintiffs. 

Hie  demurrer  was  ar]g[aed  during  this  term.  McMiduuly 
in  support  of  demurreri  cited  McD<mnell  t.  Kelly,  4  U.  C.  Q. 

DiuPciiyCJ. — I  think  the  coutit  perfectly  ffood.  The  words, 
<' before  then  made,  and  placed  by  the  said  plaintiiis  in  and 
upon  certain  tenements  and  premises,"  are  descriptive  ot  the 
fixtures,  iui.i  the  value  of  which  the  plaintiffs  seek  to  recover ; 
and  reading  them  in  that  sense,  the  count  is  for  certain  fixtures 
&c.  by  the  plaintifis  before  that  time  gultted,  relinquished  and 
given  up  to  and  in  fifttour  of  the  derendant,  at  his  re()ue8t ; 
which  is  a  perfectly  good  count  and  free  from  every  objection 
raised.  In  volume  2  of  the  fifth  edition  of  Chitt^  on  Pleading 
there  is  a  form  which,  if  not  read  as  I  thinl  this  should  be, 
wottkl  be  open  to  the  same  exception. 

Per  CffT.-^udgment  for  plaintifi*. 


CHAMBER  BEPORT& 


{B^fOtUi/^  Ikt  Law  Joufmnl  amd  Hantsm'a  Ctmmtm 

kp  C.  E.  Eholwh,  Eaqoire,  B.A.) 

Basclat  v.  Adair. 


M 


A  nUmm  Iqr  <ie  momiimi  phuntiff  made  aftfr  tke  action  it  eoimaiead  by  hia 
mnignm,  canaot  be  pteadiBd  aa adefeooe  to  aach actiou. 

(Mardi  0,1607.) 

This  aotiaii  was  breught  by  the  assignees  ot  Baiolay  in  his' 
name)  under  a  power  of  attorney  eontained  in  a  deed  of 
assignment  by  him  to  them  of  all  his  property,  debts,  &c.,  for 
the  payment  of  debts,  against  Adair  for  the  wrongful  seizure  of 
cartain  goods  assigned  by,  and  mentfoned  in  a  schedule 
annexed  to,  the  said  deed  of  assignment  The  defendant 
expecting  to  nonsuit  the  plaintiff  put  in  no  defence,  and  a 
verdiot  was  obtained  against  him  for  £400  at  the  Spring 
Assizes,  held  at  Godeiich  A.D.  1856 ;  he  afterwaids  set  aside 
thisveidiot  and  obtained  a  new  trial.  In  September,  1856, 
Baiolay  ezeouted  a  release  of  all  claims  against  Adair,  as 
weU  under  this  aoUon  as  otherwise,  and  in  the  same  month 
the  defendant  pleaded  this  Release. 

UcBfidt  took  out  a  summons  to  strike  out  this  plea  as 
fraudulent. 

The  defendant  pot  in  afiidavits  showing : 

1.  That  he  was  not  21  years  of  age  when  he  made  above 
assignment* 

%  Hiat  that  MMgrnwani  was  olAained  firom  him  by&lse 

lepiesentattons. 

3.  That  the  seizure  for  which  this  action  is  brought  was 
made  before  the  said  assifflment  was  given* 

4  That  the  defendant  paid  the  full  vahae  for  the  goods  and 
bought  of  the  snthorized  agent  of  the  plaintiff— -a  clerk  in  his 
store* 

Brans,  J.— The  summons  must  be  made  abednte  to  set 
aside  the  plea  of  release.  If  it  be  true,  as  the  defendant 
swears,  that  he  has  a  good  defence  upon  the  merits,  then  as 
this  action  is  for  the  benefit  of  creditors  of  the  plaintiff  the 


defendant  had  no  occasion  to  protect  himself  by  taking  a 
release.  I  cannot  try  upon  affidavits  whether  the  deed  of  the 
plaintiff'  vras  or  was  not  made  while  he  was  under  age,  nor 
can  I  try  upon  afildavit  whether  it  was  fmndulently  obtained 
from  him.  The  deed  appears  to  be  quite  regular,  llie  release 
having  been  giten  in  the  progress  tf  the  cause,  and  after  a 
trial,  should  not  be  permitted  to  stand  in  the  way  of  a  trial(a) 
what  should  become. of  the  proceeds  is  another  matter:  4  B.- 
&A1.419-7  Taunt  48. 


EvAKs  V.  Jackson  xt  alj 


If  it  ^ipter  iip6a  ad  applioatioa  to  refer  a  oaae  to  arbltratioo  under  aeetkw  84  ef 
C.L.P.  Act,  that  defendant«  intend  to  aet  up  defeneea  upon  which  the  ophiion 
ofa  jnry  ia  deairmble,  no  reference  will  be  ntede  nndcr  that  aection. 

{March  10, 1897.) 

The  facts  sufficiently  appear  in  the  judgment. 

Robinson,  Cj. — A  summons  was  granted  by  McLeaHf  J., 
5th  idst.,  to  show  cause  why  the  matters  in  difference  in  this 
cause  should  not  be  referred  to  such  artntrators  as  the  parties 
may  agree  upon,  or 'as  a  Judge  of  this  Court  may  diiect. 

Defendants  show  by  affidavit  that  plaintiff'  is  suing  money 
due  him  for  certain  work  on  the  Grand  Trunk  Railway — don^ 
under  a  special  agreement  under  seal— that  there  is  a  clause 
in  the  agreement  by  which  ffie  plaintiff'  bound  himself  to' 
leave  any  difference  that  might  arise  under  the  agreement  to 
the  decision  of  Mr.  Tait,  agent  of  the  defendants; 

The  defendants  piodnoe  a  receipt  signed  by  th<f  plaintiff 
after  all  the  work  done  for  £276  in  Mi  for  all  work  executed 
by  him,  and  in  full  for  all  claims  and  demands^ 

The  plaintiff'  in  his  partioulan  claims  X1838  as  yet  due  to 
him  on  an  account  comprising  ten  items :  h^  gives  no  dates, 
so  that  it  may  be,  as  the  defendants  assert,  that  nodiing  watf 
done  by  him  after  giving  a  receipt  in  full. 

If  the  partiea  will  not  agree  to  appoint  arbitntorst  I  ooold 
only  refer  it  to  an  offioer  of  the  Cemt,  or  to  the  Judge  of  the 
County  Court. 

I  would  willingly  refer  it  to  Mr.  Heyden,  the  oflieer  of  the 
Court  in  which  the  action  is  pending-^-but  it  the  defendants 
resist  that,  I  cannot  say  I  think  it  a  ftmr  cause  to  be  referred  j  for 
it  is  reasonabie  to  suppose  the  defendants  do  not  simply  meaif 
to  go  into  the  items  of  the  aoount,  but  intend  to  set  up  the 
covenant  to  refer— and  the  receipt  in  full ;  on  both  of  which 
defences  questions  may  arise  whieh  if  may  be  important  for 
them  to  have  disposed  of  by  a  juty  under  the  direction  of  at 
Judge. 

The  defendants  have  omitted  the  course  open  to  them  under 
the  ehuisB  of  the  C«  L.  P.  Aot,  which  applies  to  oases  where 
the  parties  have  bound  themselves,  as  in  this  case,  to  leavef 
any  differences  between  them  to  a  certain  person  named  i^ 
the  agreement(&) 

The  defendants  being  unwilling  to  refer  it  to  an  oflioer  of 
the  Coni^  or  to  a  County  Court  Jodge,  the  summons  was 

discharged. 

■  ■     ■  ■  -   — 

(a)  RoMaiU  v.  f^,  M.T.,  S  Vic.,  M.  8.  R.  Ik  H  Dig.,  ReletBe  U,  U 
(fr)  Hat  ICC.  C.  U  P.  Act,  tSSSL 
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Sbiee  the  repesl  oflO  ap  11  Vie.,  cap.  Iff,  no  intolTeflt  debtor  can  applr  to  be 
dnchargM  upon  a  mere  affidavit  or  hianot  being  worth  Xff,  exciuaive  of  weai- 
iagapnieL  Pioeeedinga  man  for  that  porpoae  be  had  under  aeetion  aoo  of 
C.  U  r.  Act. 

Hie  defendants  in  this  cause  having  been  arrested  under  a 
Co.  8a.  and  admitted  to  bail  under  10  &  11  Vto.,  cap.  15,  sec. 
3y  apply  to  be  altog^er  discharged  from  custody  on  the  ground 
that  neither  of  them  was  worth  £5  exclusive  of  apparel. 

The  plaintiff  replied  that  this  Act  had  been  repealed  by  the 
C.L.P.  Actf  and  the  case  of  the  defendants,  as  shown  by  their 
affidaTitSy  does  not  come  within  sec.  300  C.  L.  P.  Act,  whii^h 
now  governs  theee  applic^iooa. 

McLban,  J. — ^This  is  certainly  the  case,  and  consequently 
I  must  discharge  the  summons  with  costs. 


LXWINE  XT  AL  V.   SaVAOX. 


An  eidar  to  cater  MtiifMlion  on  •  Jndneat  rail  will  not  be  granted,  ihouch 
defendant  swears  that  the  }adfment  u  satisfied,  if  ptaintiff  deny  it,  and  it  be 
not  otherwiae  dear  that  the  jidgment  is  in  faet  satiafied. 

(MarehlO,  ISffT.) 

BoBOfioir,  C  J.— This  is  an  enlarged  summons  granted  by 
RichardSf  J.,  to  show  cause  why  satisfaction  should  not  be 
acknowledged  in  this  cause. 

The  judgment  is  for  £2,003 12s.  2d.  on  a  cognovit.  It  was 
given  to  secure  intended  advances  of  goods,  upon  a  special 
•gieennent,  which  has  been  put  an  end  to  by  the  consent  of 
the  parties. 

The  defendant  swears  that  he  had  a  settlement  after  all 
advances  made,  and  he  was  found  to  be  indebted  in  <£100, 
and  no  more  but  he  produces  no  evidence  of  such  settlement 
and  balance  having  been  made. 

He  swears  also,  that  after  the  settlement  he  want  into  the 

plainti&'  service  as  a  managing  clerk  or  agent,  at  a  salary  of 

je800  a  year,  and  that  he  waa  credited  with  this  sum  as  paid 

by  such  salary  aooording  to  the  undemanding  between  them. 

One  of  the  plaintijb,  Lyon  Lewine,  swears  that  the  judgment 
18  not  all  satisfied— that  there  is  a  mun  of  money  due  upon  it, 
but  does  not  say  how  much. 

The  summons  has  been  enlarged  from  19lh  January  to  this 
day,  lOC^  Mdrchj  at  the  instance  of  the  plaintiflb,  to  enable 
them  to  show  how  much  is  due,  on  various  pretexts — ^that  the 
bocd^  are  at  Ottawa,  and  one  of  the  plaintiffii  absttit  at  Quebec. 

So  it  stands :  further  delay  is  asked.  1  have  no  objection 
to  name  a  day  sufficiently  distant  to  prevent  any  further  efforts 
to  enlarge. 

But  if,  at  last,  we  have  the  defendant  swearing  to  satisfac- 
tion, and  the  plaintifis  denying  it,  I  do  not  see  that  the  Court 
can  order  satisfaetnn  to  be  entered— thouj^h  in  some  cases 
when  the  plaintifis  are  absent  and  satisfaction  clearif  proved, 
(which  is  not  done  here,  for  we  have  only  the  defendauits  word 
for  it,)  a  satisfaction  piece  has  been  dispensed  with. 


LXGXAR  V.   LXNOX. 


Error  in  the  fom  of  action  in  the  body  of  a  writ  of  Capias  may  be  amended 
nfter  arrest  npon  payment  of  ooata. 

(Feb.  96,  iSffT.) 

MeBride  applied  to  set  aside  the  writ  of  Cajnaa  copy  and 
•ervice  in  this  cauae,  with  costs  for  inegularity,  oalhe  ground 
14 


that  this  action,  being  an  action  for  Seduction,  the  writ  should 
have  been  issued  in  an  action  on  the  cue  inatead  of  in  an 
action  on  promiseg, 

CarraUf  contra,  happened  to  be  at  Chambeia  the  same  day 
with  instructions  to  apply  for  leave  to  amend,  lippeaved  in  thi< 
fint  instance,  admitted  the  irregularity,  and  applied  for  leavtf 
to  amend  under  the  29l8t  sec  C.  L.  P.  Act,  I8S64 

HAOAaTY,  J. — I  think  this  case  comes  within  the  ilieaning 
of  the  Statute,  and  will  therefore  grant  the  plaintiff  leave  to 
amend  his  writ  on  pajrment  of  costs. 


Fishier  v.  Suciet. 

^ittAmml— l?aw«tiM»— irnf«A»>lrif* 


Seetione  55  and  86  C.  L.  P.  Act  only  apply  to  raha  hi  which  an  ori|rinal  proeefla 
haa  been  aerred.  An  SneutioH  of  a  Superior  Court  alwaya  takea  preeedenod 
oT  a  warrant  ot  AttaAmau  ot  the  Division  Court.  Attachina  creditors  in  a 
INTiaion  Coon,  with  the  defendant  to  a  jodgment  «atored  m  the  Bnpeiior 
Court  will  not  be  admitted  to  take  exception  to  atieh  jodgment  on  the  gronadf 
of  frand. 

(Ilay  1,1897.) 

In  tills  case  final  judgment  had  been  entered  upon  15tih 
August  last,  on  a  oonfassion  of  judgment  <<for  the  amount  to 
be  laid  in  the  declaration'^ :  the  true  debt  being  X275. 

No  process  issued  on  this  judgment  until  fith  Maieh  last^ 
when  a  writ  of  Fu  /*a.'thereon  was  put  into  the  hands  of  the 
Sheriff  of  the  county  of  Wentworth,  the  amount  in  the  body  off 
the  writ  being  £403  lis.  8d.,  the  damages  laid  in  the  decla* 
mtion  filed— and  it  was  endoned  to  levy  £311  5b.  8d. 

Previously  to  iasning  this  Execution,  viz.,  on  the  3rd  Mwnik 
last,  the  defendant  absconded  from  the  Province,  leaving  some 
personal  property ;  and  on  the  raoceeding  days  (dth  and  6th) 
Aatley  Waterman  and  James  Edwaids  reepeetively  sued  out 
writs  of  Attachment  against  the  aaid  defeB<hnt,  under  whieh 
the  Bailifl  of  the  Division  Court  of  the  County  of  Wentworth, 
on  the  same  days,  took  possession  of  the  peiaonal  property  so 
left  by  the  defendant* 

After  these  goods  had  been  attached  the  Sheriff,  under  the 
Execution,  seixed  the  goods  and  took  them  out  of  the 
sion  of  the  said  Bailifl* 

On  the  20th  of  April  following  final  judgment  was 
in  the  Divisioa  Court  by  Astley  Waterman  and  Jaa.  Edwards 
on  their  respective  writs  of  Attachment,  and  immediate  exe- 
cution was  ordered;  and  thereupon  the  attach ing  creditora 
notified  the  Sheriff  and  demanded  of  him  pa]rment  of  their 
respeetive  judgments  in  preference  to  the  claim  under  the 
execution  then  in  his  hands :  this  not  having  been  acceded  to, 

3.  JH.  JartiSy  on  the  part  of  the  two  attaching  creditors, 
applied  under  65  and  66  sees.  C.  L.  P.  Act,  to  set  aside  the 
judgment  wift  costs,  on  the  ground  of  iraild  ((he  wife  of  the 
defendant  having  stated  subsequenfly  fo  the  departure  of  her 
husband,  that  tho  debt  had  been  paid  in  full,  as  shown  by 
afiidavits  filed)  or  to  amend  the  writ  of  jPt.  t*a^  now  in  the 
hands  of  the  Sheriff,  by  reducing  the  amount  endorsed  to  the 
actual  debt ;  and  that  the  Sheriff  should  pay  over  to  Astley 
Waterman  and  James  Edwards  the  amounts  of  their  respective 
judgments. 

McDonald,  contra,  put  in  affidavit  of  the  plaintiff,  stating-^ 
that  the  defendant  was  indebted  to  him  in  the  smn  of  £305 14s. 
at  the  time  the  Execution  was  issued,  and  that  neither  the 
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£xecntion  nor  the  Cognorit  were  obtained  for  ai.,  ...uuuwm 

poipose  whateTOr,  bat  for  a  joat  debt :  and  contended  that 

them  was  only  a  Dmsion  Court  Attachment,  and  therefore 

oooW  not  stand  against  a  jndgment  of  a  Superior  Court  • 

mweow,  theirs  is  only  a  writ  of  AttaOmeta,  while  oars  is  a 

wntrf  j;««««BB,  and  consequently  takes  precedence  of  theiw, 

•jnd  the  Sheriff  ha.1  a  right  nnder  it  to  take  the  property  ont  of 

the  hands  of  the  Bailiflof  the  Division  Court :  (FrancUv.  Burr 
11  U.  C.  R.  658.)  \   T  ih;uv.  aurr. 

As  to  the  amoont  of  the  endorsement  he  argaed  that  it  was 
eyidently  a  mistake,  but  that  defendant  is  the  only  party  who 
could  take  advantage  of  it—l  U.  C.  R.  337  and  9  Dowl.  1029. 

Haoartt,  J._I  think  there  is  no  ground  for  the  charge  of 
fraud  m  this  case.  We  cannot  presume  anything  against  this 
judgment  from  the  mere  statement  of  the  wife  after  her  hus- 
band had  been  away,  made  in  conversation,  asserting  that  this 
debt  was  paid. 

As  rnndeiBtand  the  lacts,  this  Ft.  Fa.  waa  placed  in  the 
Sherifi'8  hands  the  same  day  that  the  Dirision  Court  Bailiff 
seood  the  goods  on  warrant  of  Attachment. 

I*  tbji  were  a  contest  between  a  Fi.  Fa.  and  an  Attachment 
from  the  Sopenor  Courts  under  the  C.  L.  P.  Act,  I  would  be 
mclmed  to  decide  that  this  Fu  Fa.  could  not  pwvail,  not 
bemg  issued  on  a  judgment  such  as  the  Act  protects,  t.e., 
when  a  previous  process  had  been  served,  &c.  But  in  my 
judgment  (and  especiaUy  after  the  decision  in  Francis  v 
Burr,  H  U.  C.  JL  658)  the  statute  only  applies  to  writs  of 
Attachment  unchanged  by  the  Act,  and  not  to  warmnte  of 
Attachment  from  Division  Courts.(a) 

The  delivering  of  this  writ  to  the  Sheiifl  binds  the  goods 
under  the  statute  of  Frauds,  and  I  do  not  think  that  being 
attached  by  an  Inferior  Court  at  the  suit  of  one  who  was  not 
then  a  judgment  creditor,  is  to  defeat  thia  execution. 

There  are  sound  reasons  for  considering  that  Division  Court 
warrants  of  Attachment,  granted  as  they  are  for  causes  for 
which  Attaclsments  could  not  go  in  the  Superior  Courts,  should 
not  be  allowed  to  defeat  the  legal  effect  of  execuUons  legally 
recovered  in  this  Court. 

As  to  the  right  of  these  Division  Court  applicants  to  impeach 
the  consideration  or  validity  of  thU  judgment,  I  am  at  present 
against  their  right  to  be  heard  on  a  summary  application  of 
this  nature.  I  see  no  privity  between  them  and  this  execution 
defendant,  and  I  leave  them  to  contest  these  matters  in  such 
other  way  as  they  may  be  advised :  (9  Dowl.  1029,  l  U.C.  337.) 

Summons  dischaiged. 


[May, 


The  Quben  ex  rel.  Gordanier  v.  Perry  and  Huffmak, 

(Returning  Officer.) 

Fra€tu»^Q^  warmnta^asfs^rawer  of  agent  0/  ttmdidau  to  cbfect  to  voter. 
'^oif wSlSif"**"  ^  powemndcr  tho  Statute  to  dintribnte  Ui«  eotts  in 

(May  13, 1897.) 

Haoartt,  J.— This  case  depends  on  the  question  whether 
certain  votes  given  for  the  successful  candidate  (Perry)  at  a 
Township  Reeve  election,  objected  to  at  the  time,  and  to  whom 

(flO  H«r.  C.  L.  P.  Act,  note  r,  to  tee.  85, 


the  returning  officer  Huffman  rsfused  to  administer  the  quali- 
fication oaths,  can  be  allowed  to  remain  on  the  poU ;  89  votes 
were  recorded  for  Peny-^  for  the  relator. 

The  relator's  case  is,  that  14  votes  were  received  for  Perry, 
to  which  his  agent  objected,  and  to  whom  Huffman  refused  to 
put  the  oath. 

Ten  of  these  fourteen  voters  file  affidavits  showing  their 
qualifications,  and  that  they  were  deariy  entitled  to  have 
voted  as  they  did.  Hardly  any  attempt  is  made  in  relator's 
affidavits  to  impugn  the  actual  qualifications  of  the  voters 
objected  to.  The  case  seems  to  rest  on  the  teohmeal  ground 
that  the  returning  officer's  refusal  to  administer  the  o«th  enti- 
ties  the  relator  to  have  them  struck  of!  ike  poll. 

The  difficulty  seems  to  have  occurred  Ihufr-^e  returning 
officer  seems  to  have  considered  that  no  person  but  a  candidate 
or  duly  qualified  voter  has  a  right  to  require  any  voters  to  be 
sworn.  One  Dallas,  a  non-resident  and  non-voter,  attended 
at  the  poll  as  agent  for  the  relator,  and  he  it  was  who  required 
the  oath  to  be  administered,  and  the  returning  officer  refused 
to  recognize  him.  I  gather  from  the  affidavito  that  the  relator 
himself,  though  present  most  of  the  lime,  in  no  case  asked  to 
have  any  voter  sworn,  but  that  his  agent  demanded  it  in  seve- 
ral cases.  The  affidavits  are  not  clear  on  this  point,  but  this 
seems  the  strong  impression  in  my  mind  that  the  relator  was 
present  and  never  interfered,  although  bearing  the  retommg 
officer  declining  to  act  on  Dallas'  lequest. 

The  statutes  give  no  very  definite  direction  as  to  the  manner 
in  which  voters  may  be  sworn,  nor  as  to  what  constitutes  a 
sufficient  requirement  to  the  returning  officer  to  administer 
the  oath.  My  opinion  is  that  the  returning  officer  shonM  on 
request  of  either  of  the  candidates  or  his  agent,  (whether  such 
candidate  was  or  was  not  a  qualified  elector)  have  admaiis- 
tered  the  oath. 

Anxious  as  we  should  always  be  to  uphold  all  mmUcipal 
elections  against  mere  technical  objections,  one  would  natu- 
rally expect  that  if  a  returning  officer  erroneously  or  otherwise 
object  to  the  demand  of  the  agent  as  an  unauthorised  inter- 
medler,  in  presence  of  the  candidate  whom  he  represented, 
the  principal  should  at  once  avow  his  act,  if  he  desired  the 
benefit  of  it,  and  not  stand  by  in  silence,  hearing  his  agent 
objected  to,  and  not  interposing.  I  repeat  that  it  is  not  ex- 
pressly stated  that  the  relator  did  this,  but  such  is  the  strong 
impression  left  on  my  mind  by  the  affidavits. 

The  statute  12  Vic,  cap.  81,  sec.  122,  directs  that  any  per- 
son named  in  the  collector's  roll  shall  be  entitled  to  vote  at 
such  election  for  the  same  without  any  other  enquiry,  and 
without  taking  any  other  oath  that  he  is  the  person  named  in 
such  collector's  roll ;  that  he  is  of  the  full  age  of  21,  and  is  a 
natural  bom  or  naturalized  subject  of  Her  Majesty ;  that  he  is 
resident  in  the  ward,  &c.,  and  that  he  has  not  before  voted  at 
such  election.  Section  124  empowers  the  returning  officer  to 
administer  all  oaths  and  affirmations  required  to  be  adminis- 
tered or  taken  at  any  such  election. 

I  find  no  prohibitory  words  in  the  statute  declaring  that  no 
person  shall  vote  unless  on  being  required  he  takes  the  oath, 
&c.  Nor  do  I  find  that  in  the  present  case  the  omission  of 
the  returning  officer  to  put  the  required  oaths  had  any  influ- 
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ence  <m  the  coaduetof  the  xelalor  in  managing  the  oonteBt, 
bat  I  find  him  contesting  it  to  nearly  the  end,  and  thus  declar- 
ing that  he  was  beaten,  and  allowing  the  retarn  to  be  declared 
without  protest  or  objection.  I  also  find  ten  of  the  fourteen 
Toters  objected  to  proving  clearly  their  right  to  vote  and  their 
ability  to  haye  taken  the  oath  it  desired  so  to  do. 

Perry  had  a  majority  of  five ;  rejecting  the  four  votes  as  to 
which  no  proof  is  offered,  he  would  still  have  a  majority  of  one 
and  this  without  deducting  from  the  relator's  poll  a  voter  named 
Dunbar,  who  is  sworn  to  be  under  21  years  of  age. 

I  do  not  notice  the  charge  of  bribery  against  the  relator  or 
his  agents ;  the  facts  stated  are  veiy  disgraceful  to  the  parties 
concerned,  if  not  contradicted  or  explained. 

On  the  whole  I  do  not  feel  that  I  should  disturb  this  election ; 
at  most  a  mere  error  in  judgment  was  committed,  and  I  con- 
ceive the  relator  might  at  any  time  have  prevented  it  by 
personally  requiring  the  returning  officer  to  administer  the 
oaths. 

I  discharge  the  summons  and  order  that  each  party  shall 

pay  his  own  costs. 

Somnuna  dischaiged. 

JoNcs  V.  Greul 

1 

Special  eHdorummt^Inegulantif^Afptarameet-^SigningJHdgwunt, 

U  aetwiu  oo  gMonpHeti  the  writ  of  miinmoiu  nrnjr  be  specially  endorsed  ae- 
cordiJig  to  the  proTuioiM  oC  sec  41  C.  L.  P.  Acu  JUusory  appearances  (i.<.. 
when  an-  addlress  is  given  which  is  not  snificiently  definite)  cannot  be  treated 
«s  « nattily,  and  nost  be  set  aside  before  any  other  step  in  the  oauae  is  taken. 
The  address  of  a  defendant  appewiag  in  person  need  not  be  stated  iu  a  sepa- 
lato  naemoraudum  if  it  sofficienUy  appears  iu  the  body  of  the  appearance. 

(May  12,  ISOT.) 

This  was  an  action,  commenced  by  a  specially  endorsed 
writ,  on  zn  agreement  under  seal  whereby  the  defendant  cove^ 
nanted  that  one  Joseph  Corby  should  pay  the  plaintiff  the  sum 
<^  £100. 

On  28th  March  last  the  defendant  entered  an  appearance  in 
person  in  the  foUewing  words :  **  The  defendant  Edward  Greer 
appears  in  person"  (signed)  "  £dward  Oreer  of  the  Township 
of  Leeds" ;  and  judgment  was  signed  two  days  after  for  want 
of.  an  appearance  for  the  amount  specially  endorsed  on  the 
writ 

An  application  was  made  to  set  aside  this  judgment  as  irreg- 
ular on  the  following  grounds : 

1.  It  was  signed  lor  want  of  appearance,  when  an  appear- 
ance had  been  entered. 

2.  Because  no  declaration  had  been  filed  or  served. 

3.  Because  the  special  endorsement  on  which  it  was  signed 
was  not  good,  (the  action  being  on  a  guarantee.) 

Jackfonf  contra,  showed  cauae.  The  Common  Law  Pro- 
cednre  Act,  section  63,  directs,  <<That  every  appearance 
by  a  defendant  in  person  shall  give  an  address  at  which 
it  shall  be  sufficient  to  leave  all  pleadings  and  other  pro- 
ceedings not  requiring  personal  service,  and  if  such  address 
be  not  given  the  appearance  shall  not  be  received" ;  and 
rule  138  of  the  new  rules  made  under  this  Act,  directs  that 
such  address  must  not  be  more  than  two  miles  from  the 
office  of  the  clerk  or  deputy  clerk  of  the  Crown  where  the  writ 
was  sued  out,  and  that  if  such  memorandum  be  not  left,  or  if 
such  address  or  place  be  more  than  two  miles  from  the  said 
office  then  Uie  opposite  party  shall  be  at  liberty  to  proceed  by 


sticking  up  all  papers  not  requiring  personal  service  in  such 
office.  Now  the  defendant  has  not  complied  with  either  of 
these  regulations ;  he  has  left  no  sepercUe  memorandum  of 
his  address  whatever,  as  this  rule  of  Court  requires,  nor  does 
the  statement  in  the  appearance  at  all  indicate  any  place 
where  papers  may  be  served,  which  is  the  object  of  the  provi- 
sion in  the  statute.  Moreover  the  township  of  Leeds  is,  I 
suppose,  about  ten  miles  square,  so  that  for  all  we  know  his 
place  of  residence  may  be  much  more  than  two  miles  from 
the  office  of  the  Deputy  Clerk  of  the  Crown.  The  statute 
directs  that  such  appearances  shall  not  be  received^  and  the 
rule  of  Court  alone  referred  to  authorizes  the  plaintiff  to  .pro- 
ceed by  sticking  up  iu  the  office  such  papers  as  do  not  require 
personal  service ;  therefore  the  plaintiff  was  entitled  to  treat 
this  appearance  as  a  nullity,  and  as  the  writ  was  specially 
endorsed,  there  were  no  further  papers  requiring  service  by 
sticking  them  up  in  the  office  or  otherwise^  and  the  plaiutifi 
was  right  in  signing  judgment. 

As  to  the  special  endorsement  the  defendant  has  not  shown 
that  the  instrument  sued  on  is  a  guarantee,  and  even  if  it  were 
one  of  the  very  examples  given  by  the  statute  of  Special 
Endorsement  is  on  a  guarantee,  and  henoe  this  endorsement 
must  be  perfectly  good. 

Haoarty,  J.— I  consider  this  appearance  is  in<w?ffifienty 
though  if  the  address  of  the  defisndant  had  been  sofiloiently 
stated  in  the  appearance  itself,  I  would  haidly  hokl  it  a  fatal 
objection  that  a  separate  memorandum  was  not  filed,  for  the 
address  is  given  for  the  information  of  the  plaintiff  that  he 
may  mote  conveniently  serve  his  papers,  and  it  can  make  but 
slight  difierence  to  him  whether  he  receives  this  infoixnation 
from  the  appearance  itself  or  from  a  separate  memomiidam 
filed  with  it.  The  safe  course  is  to  obey  the  directions  and 
file  the  memorandum  required — it  may  be  irregular  to  omit 
doing  so.  I  also  think  that  the  endorsement  is  quite  regular 
and  within  the  provisions  of  the  statute,^even  though  this  instru- 
ment be  exactly  a  guarantee,  which  does  not  appear  to.be  the 
case,  and  that  judgment  might  properly  have  been  signed  on 
it  without  filing  or  serving  a  declaration,  if  the  plaintiff  weie 
entitled  to  treat  this  appearance  as  a  nullity,  and  on  this  point, 
in  my  opinion,  the  whole  questions  turns. 

It  is  true  the  statute  expressly  declares  that  appearances 
not  conforming  to  its  requirements  shall  not  be  leceivedy 
but  this  appearance  has  been  received  and  does  give  a  kind 
of  address  of  the  defendant,  though  it  is  not  sufficiently  defi- 
nite, in  other  words  it  is  what  the  statute  calls  an  iUugory 
address,  and  notwithstanding  the  strong  language  of  the 
statute  and  the  still  stronger  language  of  the  Rule  of  Court 
in  that  behalf,  I  am  bound  to  think  that  as  the  statute  in 
the  latter  part  of  the  63rd  section  makes  express  provision  for 
cases  where  an  illusory  or  fictitious  address  has  been  given ; 
that  the  plaintiff  was  confined  to  the  course  then  pointed  out 
and  had  no  right  to  treat  this  appearance  as  a  nullity,  but  should 
have  applied  to  a  judge  in  Chambers  to  set  aside  the  appear- 
ance, and  for  leave  to  proceed  as  in  the  statute  directed.(a) 

I  must  therefore  set  aside  this  judgment  as  irregular,  but  as 
the  appearance  is  really  bad,  and  as  there  has  been  some 

(a)  Har.  C.  L.  P.  Act,  note  «;  to  sec.  63. 
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is  highly  reprehensible — ^that  of  summoning  a  Jndge 
to  prove  a  case  of  that  sort" :  {R.  v.  AmoSy  Trinity 
Term,  1851.) 

In  another  case  the  question  came  up  before  the 
late  Judge  Talfourdy  at  the  Gloucester  Assizes, 
{R.  V.  Daiton)  and  the  same  principle  was  afiirmed. 
Dalton  was  indicted  for  perjury,  committed  in  the 
County  Court  of  Cheltenham ;  and  when  the  case 
was  called  on  Mr,  FranctlloHj  the  Judge  of  the 
County  Court  said  he  had  been  subpoenaed  to  give 
evidence  of  what  had  passed  at  the  trial  before 
him,  and  thought  it  his  duty  to  call  attention  to  the 
circumstance.  7b{/bMre/, /., observed ;  "There can 
be  only  one  opinion  on  the  subject  It  would  be 
most  inconvenient  to  subpoena  the  Judge  of  the 
County  Court  for  the  purpose  of  supplying  evidence 
which  might  equally  well  be  given  by  any  one  else 
who  was  present :  if  such  a  practice  were  to  grow 
up  it  would  lead  to  great  inconvenience,  not  only 
to  the  Judges  but  to  the  public — at  the.  same  time 
being  aware  that  the  learned  Judge  ol  the  County 
Court  had  no  objections  to  attend  here  as  a  witness. 
I  have  conferred  with  my  brother  Paiiersan  on  the 
subject,  and  we  are  of  opinion  that  there  is  nothing 
in  the  law  of  evidence  which  would  exempt  the 
learned  gentleman  from  obeying  th^  subpoena, 
though  it  is  plain  that  if  through  the  pressure  of  his 
judicial  business  he  had  been  unable  to  attend  the 
Court  would  not  issue  an  attachment  against  him." 

As  the  County  Judge  was  present,  his  evidence, 
it  was  stated,  might  be  given,  {Mr.  FranclloUy 
be  it  observed,  had  no  objection  to  be  examined) 
<<  but,"  added  Judge  Talfourd,  "  I  had  the  entire 
^^concurrence  of  my  brother  PtUierson  that  this 
^^rnust  not  be  drawn  into  a  precedent.  >  T%e  very 
<^  same  principle  is  as  applicable  to  the  Judge  of  the 
^^  Superior  Courts  as  to  the  Judges  of  the  County 
^'  Courts.  There  is  no  principle  that  would  apply 
^^  to  Mr.  Francillon  that  would  not  equally  apply  to 
<^  myself  and  my  brother  Patterson.  It  would  be 
"  most  inconvenient  if  the  Judges  of  the  Superior 
^*  Courts  or  the  County  Courts  were  to  be  obliged 
*^  to  attend  in  different  parts  of  the  kingdom,  not 
^^  ofily  in  cases  of  perjury  but  in  cases  of  new  trial, 
<^  to  produce  their  notes  of  the  evidence  given  before 
<<  tbem ;  and  if  such  a  course  were  to  be  exten- 
<^  aively  pra^cticed,  it  would  be  the  duty  of  the  Leg- 
<^  idlature  to  provide  a  remedy^"    Subsequently  the 


County  Court  Judge  stated  that  he  had  only  taken 
notes  of  the  evidence  of  plaintiff  and  defendant,  but 
not  of  the  other  witnesses,  "  as  he  thought  it  more 
important  to  watch  the  demeanour  of  the  witnesses 
than  to  take  full  notes  of  their  evidence."  Upon 
which  CookCj  for  the  prosecution,  said,  ^Mhat  in 
consequence  of  the  intimation  fix>m  his  Lordship," 
and  Mr,  Francillon  having  no  notes  of  the  evidence, 
he  would  release  him  from  attending. 

With  respect  to  notes,  we  believe  it  is  not  the 
practice,  if  we  except  two  or  three  Judges,  to  take 
notes  in  the  Division  Court,  and  consistently  with 
the  prompt  despatch  of  business  on  the  Cause  List, 
(perhaps  500  or  600  cases  to  be  disposed  of  in  a 
single  day !)  it  seems  scarcely  possible  to  do  so. 
Nor  indeed  does  there  seem  in  the  generality  of 
cases  any  occasion  to  do  so ;  few  minds  can  be 
advantageously  applied  at  one  and  the  same  time 
to  the  facts  and  law  of  a  case,  and  tdiso  to  writing 
down  evidence  and  then  give  a  momentary  deci- 
sion. With  respect  to  calling  Judges  as  witnesses 
we  take  it  the  law  may  be  thus  stated.  There  is 
nothing  to  exempt  Judges  from  the  duty  of  obeying 
a  subpoena,  but  the  Courts  will  discourage  the 
practice  of  calling  them,  and  will  not  allow  them 
to  be  examined  to  prove  what  took  place  before 
them,  where  the  same  evidenoe  might  be  equally 
well  given  by  any  one  else  who  was  jxesent. 

A  case  in  which  the  facts  could  not  be  proved  by 
other  persons  as  well  a  Judge  is  not  at  all  likely 
to  arise,  so  we  may  assume  that  practically  Judges 
are  exempt  from  being  examined  as  witnesses  or 
producing  their  notes  to  prove  what  took  place 
before  them. 


THE  COURT  OF  CHANCERY. 


The  Court  of  Chancery— yes,  the  words  are  writ- 
ten— ^words  which  make  the  timid  quail  and. even 
the  boldest  to  recoil.  Somewhat  frightened  at  our 
boldness,  we  venture  to  apply  an  eye  to  a  chink  in 
this  mighty  erection  and  take  a  brief  glance  dt-«- 
shall  we  say  like  Blue  Bc^ard's  loom — the  honoi9 
within.  No,  we  wiU  not  use  so  harsh: a  term,  for 
upless  able  to  view  the  whole,  it  would  be  unfair 
to  characterize  the  whole  upon  partuil  review.  Our 
present  purpose  then  is  not  to  assail:  the  Court  aa 
a  distinct  jurisdiction  nor  to  cavil  at  the  rules  on 
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which  it  dispenses  equity — ^but  to  direct  attention 
to  one  or  two  points  \pi  procedure,  and  we  cimllenge 
all  and  every  to  confute  us  if  they  can. 

For  the  sake  of  argument  then  admitting  the 
great  fundamental  principle  of  Equity-law  and  its 
general  theory  to  be  as  nearly  perfect  as  human 
law  can  be  made,  and  admitting  also  that — since 
the  introduction  of  the  new  rules  at  least — a  suit 
can,  where  nothing  occurs  out  of  the  usual  course, 
be  brought  to  a  hearing  as  soon,  or  often  sooner, 
than  a  suit  at  common  law ;  and  also  admitting 
that  in  equity  pleading  some  little  technicality 
might  be  pardonable — ^for  as  pleading  is  the.ground- 
work  of  the  claim  on  the  one  side,  and  the  defence 
or  counter  claim  on  the  other,  all  the  adverse  parly 
has  to  guide  him  as  to  what  he  has  to  prepare  to 
oppose,  and  all  the  Court  to  guide  them  as  to  what 
is  really  contested,  and  consequently  some  degree 
of  particularity  and  as  much  certainty  as  leaves  no 
doubt  as  to  what  is  meant,  is  absolutely  necessary. 
We  are  willing  not  to  complain  on  that  head  at 
least. 

Admitting  we  say  all  this,  yet  in  mere  practice 
which  relates  to  bringing  questions  or  cases  before 
the  Court,  the  i^ode  of  introduction,  as  it  were, 
which  has  nothing  to  do  with  the  decision  of  the 
question  or  case  at  issue  between  the  parties,  or 
the  mere  canyiag  out  in  point  of  form  or  detail 
what  the  Court  has  already  decreed  in  substance, 
one  is  met  at  every  step  with  some  aimlesss  or  unne- 
cessary dog  qr  te^nicalityy  which  is  merely  a  trouble 
to  the  practitioner,.  an4  consequently  an  expense  to 
the  party  titigaat.  H  has  no  practical  value — ^it  is 
not  even  the  slightest  guard  to  any  right — and  yet 
it  must  be  followed  with  even  more  rigid  exactness 
than  in  a  Court,  of  Law ;  for^  note  this  ye  outside 
Barbarians,  if  anything  be  omitted,  all  has  to  be  done 
over  again. 

One  consequence  of  this  is  to  produce  an  extra* 
vagant  and  unnecessary  dissimilarity  between  the 
Courts  of  Law  and  Equity.  However  long  or  short 
a  time  itmay  take  to  obtain  the  judgment  of  a  Court 
of  Law,  when  obtained  it  can  ^  acted  on  immedi- 
atdy  with  little  expense  or  trouble  by  suing  out 
execution  and  placing  it  in  the  Sheriff's  hands ; 
while  on  the  contrary,  however  long  or  short  a  time 
it  may  take  to  arrive  at  a  judgment  in  Chancery,  as 
a.usuAl  thing  the  trouble  and  expense  and  techni- 


calities  only  then  begin.    This  certainly  is  an  evil 
not  necessary — not  incidental  to  the  system. 

Let  us  take  a  simple  case  for  example,  the  very 
simple  case  of  a  decree  for  sale  of  mortgaged  pro- 
perty ;  although  there  is  no  real  dispute  as  to  how 
much  is  due,  and  though  all  appears  on  the  face  of 
the  mortgage,  yet  one  delay  must  occur  in  getting 
the  Master's  report,  then  six  months  delay  to  allow 
the  mortgagor  time  to  look  about  and  consider 
whether  he  will  pay  it — ^then  setting  before  the 
Master  a  scheme  and  printed  conditions  of  sale — 
then  numerous  printed  advertisements  and  more 
time  to  advertise  sale — ^then  more  difiSculty  in  set- 
tling the  conveyance  to  purchaser  and  getting  the 
sale  approved,  besides  purchasers  being  deterred — 
and  more  delay  occasioned  by  allowing  the  sale 
after  it  is  at  last  made  to  some  one  to  be  again 
opened  by  any  one  who  will  offer  any  larger 
amount  before  the  conveyance  is  made — when  the 
sale  already  had  goes  for  nothing.  How  ixmch 
belter  for  all  parties  concerned  would  it  be  if, 
instead  of  as  is  the  case  at  present  with  a  not  very 
large  property,  either  using  the  greater  part  of  it  in 
such  useless  costs  or  applying  a  great  portion  of 
what  would  otherwise  pay  the  creditor  to  such 
wanton  expense — the  decree  was  in  the  first  in- 
stance that  the  place  should  be  sold  by  a  stated 
day  at  public  sale  to  the  highest  bidder  at  credit  or 
for  cash,  as  the  Court  thought  fit,  unless  the  money 
was  in  the  meantime  paid — and  let  the  time  of  sale 
be  simply  advertised  in  the  Canada  Gazette  and 
some  local  papers. 

Justice  is  in  effect  denied  when  it  is  delayed  by 
procrastination  and  by  an  artificial  and  complicated 
procedure— and  delays,  and  vexatious  delays,  do 
in  fact  occur  in  the  Court. 

One  excuse  is  that  the  Court  is  pressed  with 
business;  another,  that  the  subordinate  officers 
delay  more  than  they  should.  This  Isist  excuse 
admits  of  an  easy  remedy,  the  employment  of  none 
but  efficient  persons,  who  will  do  their  duty,  confin- 
ing themselves  exclusively  to  their  own  peculiar 
department. 

The  pressure  of  business  might  be  entirely  re- 
moved, and  with  great  benefit  to  the  country  and 
to  the  profession  at  large,  by  giving  the  Master  at 
Toronto,  and  the  Deputy  Masters  throughout  the 
country y  jurisdiction  over  the  more  ordinary  Cham- 
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ber  practice,  and  making  that  practice  less  compli- 
cated, with  a  simple  method  of  appeal  from  the 
Master's  decision  to  the  Court  or  a  Jndge.  It  might 
be  by  simply  transferring  the  decision  with  the 
papers  to  the  Court  or  Judge. 

This  would  relieve  the  Court  of  a  large  branch 
of  mere  routine.  Then  instead  of  having  the  time 
of  three  Judges  taken  up  in  very  simple  matters, 
why  not  have,  as  in  England,  three  Courts — say 
the  Chancellors  Court,  Vice  Chancellor  Esten's 
Court,  and  Vice  Chancellor  Spragge's  Court — ^in 
any  of  which  the  cases  should  be  brought  and  de- 
cided with  an  appeal  to  the  Court  of  Chancery  in 
which  the  Chancellor  and  two  Vice  Chancellors 
should  preside  as  at  present.  This  would  be  an 
arrangement  similar  in  principle  to  the  practice 
at  Common  Law.  Proceedings  at  the  Assizes 
reviewed  by  the  Court  in  Temi — and  would  be 
productive  of  great  practical  benefits. 

Each  Judge  acting  in  his  own  Court  in  matters 
admitting  of  momentary  decision,  could  give  viva 
voce  judgments,  as  was  done  In  the  Court  of  Chan- 
cery before  the  Chancellor  left,  and  with  so  much 
advantage  to  suitors. 

It  is  quite  evident  if  such  a  mode  were  adopted 
it  would  dispose  of  the  routine  business  at  least 
three  times  as  quickly  as  it  could  be  done  at  pre- 
sent, and  the  time  of  the  Court  of  Chanceiy  proper 
would  not  be  occupied. 

There  are  those  who  think  the  Court  of  Chancery 
*^  is  unquestionably  the  inert  and  impassable  obsta- 
<<  cle  in  the  way  of  legal  reform,  and  that  until  it  is 
^*  either  extinguished  as  a  nuisance  or  vastly  reform- 
^^  ed  in  its  operations  little  good  can  be  expected.'' 
And  there  are  those  again  who  think  that  the  union 
of  Law  and  Equity  as  has  always  been  the  case  in 
the  Scotch  Courts  is  the  beau  ideal  of  a  Court  of 
Justice. 

The  mode  of  equitable  jurisdiction  as  adminis- 
tered in  Chancery  is  peculiar  to  England,  and  the 
application  of  that  mode  to  a  young  country  like 
Upper  Canada  was  at  least  a  questionable  policy. 

Some  of  the  decisions  certainly  are  startling  in 
the  extreme,  and  subtle  refinements  are  perhaps  too 
steadily  traced  up— but  we  must  not  venture  on 
the  general  question  now. 

We  have  fearlessly  pointed  out  defects  which 
few  practitioners  would  venture  to  drag*  into  the 


light,  though  they  are  known  and  felt  by  all ;  and 
we  have  the  satisfaction  of  fishing  that  if  not  openly 
applauded,  the  many  who  have  been  worried  by 
needless  delays  and  technicalities  will  secretly  ap- 
prove of  our  course. 

Evils  that  are  inherent  are  more  likely  to  be  tolerated 
than  those  which  are  extrinsic  and  not  necessary  to  a 
system.  We  have  started  the  subject :  we  chdlenge 
denial  of  our  fitcts,  and  we  court  discussion  upon  our 
suggestions.  If  we  receive  the  sustenance  which  may 
be  reasonably  expected  from  amongst  the  many  honor- 
able and  able  practitioners  in  the  Court  of  Chancery — 
good ;  if  not,  we  must  trust  to  our  own  resources,  and 
endeavor  to  strengthen  our  position  or  take  a  bolder 
course.  One  thing  is  certain,  that  the  form  of  Equity 
should  not  be  allowed  to  occupy  one  bingle  inch  of  the 
ground  which  belongs  to  substantial  justice*  Upon 
that  ground  we  take  our  stand:  time  will  show  if  we 
are  to  oocopy  unsupported  and  alone. 


UNANIMITY  OF  JURORS. 


The  tottering  fragments  of  ancient  rules  and 
customs  remind  us  that  a  mighty  change  is  lieing 
vmrought  in  the  English  system  of  Jurisprudence. 
The  hand  of  law  reform  is  plied  unceasingly,  with 
great,  if  not  good  results.  Is  trial  by  jury  to  be 
subjected  to  a  visit  from  the  band  which  has  little 
respect  for  usage,  unless  backed  by  common  sense  ? 
Is  that  feature  of  trial  by  jury  which  required  una- 
nimity of  opinion,  to  pass  the  ordeal  unscathed  ? 
It  is  for  reason  to  pronounce  the  judgment^  and  for 
man  to  cany  it  into  execution.  The  chief  ground 
of  defence  in  favour  of  the  present  system  is  its 
antiquity,  an  argument  which,  if  unquestioned, 
would  find  us  to  day  entangled  with  all  the  webs 
of  feudalism.  Our  forefathers  had  fortitude  to  burst 
the  bands  of  feudalism,  because  both  necessi^ 
and  reason  drove  them  to  that  course.  Necessity 
influences  the  greater  part  of  men  more  than  rea- 
son— ^but  when  both  work  together  action  is  Certain. 
The  human  race,  taken  as  a  whole^  is  decidedly 
progressive  in  all  that  af^rtains  to  its  material 
welfare.  That  part  of  it  to  which  we  belong  is 
pre-eminently  so»  The  desire  of  the  present  age 
is  for  improvement  in  all  the  arts  and  sdenoes. 
Experiments  are  being  made,  ranking  in  magnitmle 
from  a  transatlantic  telegmph  down  to  Mr.  Smith's 
new  method  of  maaufecturing  chums.  Indeed  tlie 
whole  fabric  of  Society  is  in  moticm— «aeh  man 
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Striving  to  better  bis  social  condition.  Hence 
feelers  are  thrown  out  npon  all  sides,  of  which 
feelers  not  the  least  insignificant  is,  and  has  been, 
that  for  law  reform.  A  community  is  naught  else 
than  man  in  the  aggregate,  and  man  is  a  strange 
eombination  of  the  go-ahead  and  the  stand  still. 
He  would  £iin  change  everything,  but  withal  is 
afraid  of  destroying  what  at  present  he  enjoys.  The 
idea  of  reform '  is  thus  governed  and  restrained  by 
that  of  conservatism.  It  is  the  conflict  of  these  two 
elements  of  man's  nature  which  secures  mankind 
against  the  evils  of  hasty  legislation.  But  it  is 
possible  to  reform  a  thing  without  destroying  it ; 
ior  the  true  idea  of  reform  is  preservation  and  im- 
provement. In  this  sense  we  use  the  term,  ^^  Law 
Reform.''  Now,  cannot  we  preserve  trial  by  jury 
and  yet  improve  it  ?  This  is  the  rub.  Does  any 
one  in  his  sober  senses  think  that  our  present  sys- 
tem of  trial  by  juiy  is  perfection  ?  If  not  perfect, 
wherein  is  it  defective?  It  is  defective  in  this, 
that  it  imputes  perfection  to  jurors,  contrary  to  the 
experience  of  all  mankind.  It  requires  every  case 
submitted  to  the  opinion  of  twelve  men  to  be  unani- 
mously decided  either  affirmatively  or  negativelyf 
and  requires  the  decision  so  given  to  be  according 
to  truth  in  substance  and  in  fact.  It  is  known  to 
judges,  lawyers,  witnesses,  and  jurors,  that  there 
a  right  and  a  wrong  in  every  case  which  has  two 
•ides.  It  is  known  that  a  being  of  infinite  know- 
ledge might  always  discover  the  right  and  separate 
it  from  the  wrong.  But  it  is  also  known  that  jurors 
who  are  only  men,  are  not  beings  of  infinite  know- 
ledge. It  is  the  limit  to  man's  knowledge  which 
Upraises  difficulties  in  the  way  of  his  disceroment, 
even  when  anxiously  and  righteously  investigating 
the  way  of  truth.  And  yet  one  man  may  have  more 
knowledge  than  another,  either  because  of  his 
ability,  his  industry,  or  his  situation  in  life.  And 
with  reference  to  a  case  submitted  for  his  decision 
because  of  his  profession,  calling,  or  other  peculiar 
aptitude.  But  to  affirm  that  \welve  men  thrown 
together  pellmeU  in  a  jurors*  boXj  are  equally  com- 
petent to  decide  right  from  wrong,  is  to  affirm  a 
proposition  which  universal  experience  and  a  vety 
moderate  knowledge  of  human  nature  emphatically 
denies.     Wherefore  we  assert  that  to  expect  a 

unanimous  and  a  just  verdict  from  such  men  in 
evenr  case,  and  under  all  circumstances,  is  simply 
lo  flatter  humanity  by  contradicting  experience. 
15 


If  in  a  particular  case  these  ejcpectations  cannot  be 
reall^d,  to  follow  up  disappointment  by  discharge 
ing  the  jury  alid  weighing  down  the  parties  with 
costs  is  to  inflict  a  positive  wrong  upofl  one  party 
or  the  other  in  the  suit.  One  party  may  be  right, 
and  if  so  the  other  party  mtist  be  WA>ttg.  To  pun* 
ish  both  equally  is  a  display  of  hopele^  weakness^ 
If  in  every  case  a  unanimotis  and  a  just  verdict 
cannot  be  had,  why  nqf  in  some  cases  admit  & 
majority  verdict  ?  Why  not  lock  up  the  jury  for  a 
given  time,  and  il  unable  to  agree  within  that  time, 
presume  that  some  one  juror  is  either  obstinately 
stupid  or  egtegiously  dishonest?  When  jurors  are 
locked  up  for  a  length  of  time,  it  is  a  common 
remark  that  one  of  the  suitors  must  have  a  ^^riend" 
on  the  jury.  In  such  a  case  to  insist  upon  an 
unanimous  verdict,  is  to  obtain  either  no  verdict  or 
a  corrupt  one.  Is  it  not  more  likely  that  eleven  out 
of  twelve  men,  selected  because  of  impartiality, 
are  right,  than  one  out  of  the  twelve  ?  But  no ;  as 
the  law  now  stands  the  presumption  is,  that  the 
one  is  as  likely  to  be  right  as  the  eleven !  This  is 
a  presumption  the  opposite  to  that  which  maintains 
in  every  deliberative  assembly  under  the  sun.  All 
assemblies  that  we  can  call  to  mind,  summoned 
together  for  purposes  of  deliberation,  are  governed 
by  the  majority  system.  What  then  is  a  juiy  but 
a  deliberative  assembly  numbering  twelve  men? 
They  are  not  locked  up  in  a  room  to  piay  pitch  and 
toss :  they  are  expected  to  reflect,  to  think,  to  delib- 
erate. The  best  proof  that  they  reflect  is  the  fact 
of  their  difficulty  in  arriving  at  an  unanimous  ver* 
diet.  Then  of  twelve  reflecting  men  who  differ 
because  they  reflect,  why  should  not  the  opinion  of 
the  majority  in  this  as  in  other  deliberative  assem* 
blies,  be  the  received  opinion  of  the  whole  ?  la 
the  enjoyment  of  Mr.  Brown's  house  of  more  impor- 
tance to  him  than  the  enjoyment  of  life,  liberty  and 
property,  to  3,000,000  of  his  fellow  countiymen  in 
Canada  ?  In  the  aggregate  we  allow  life,  liberty 
and  property,  to  be  decided  in  Parliament  by  the 
majority  system,  but  individually  refuse  in  a  Court 
of  Justice  to  abide  by  that  rule.  The  system  is  an 
antiquated  anomaly  as  insupportable  as  it  is  senile. 
Who  ever  thinks  of  requiring  an  unanimous  award 
from  three  arbitrators  in  the  event  of  a  differaoce  of 

opinion  ?  Who  ever  thinks  of  requiring  an  unani- 
mous judgment  from  three  judges  in  the  Court  of 
Queen's  Bench,  Common  Pleas,  or  Chanceiy,  when 
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there  is  a  difference  of  opinion  ?  To  indalge  such 
an  expectation  would  be  to  form  a  very  low  esti- 
mate of  the  morality  and  integrity  of  the  individaal 
judges.  Why  three  judges  in  each  of  our  three 
Superior  Courts,  and  nine  in  the  Court  of  Appeal  ? 
Jt  is  because  a  difference  of  opinion  may  arise  in 
which  even  the  opinions  of  the  majority  will  be 
•taken  as  the  judgment  of  the  Court.  In  the  Court 
of  Appeal  the  decision  of  five  against  four  is  the 
decision  of  the  Court,  fn  the  remaining  Courts, 
that  of  two  agaiujst  one.  Now  let  us  ask,  are  jury- 
men better  able  to  reason  and  reflect  than  judges, 
chosen  because  of  tried  ability,  so  that  while  we 
demand  unanimity  from  the  one  class  of  men  we  are 
contented  with  a  majority  decision  from  the  other? 
Notoriously  such  is  not  the  fact.  Then  why  not 
have  a  change  ?  The  answer  is  that  the  element 
pf  conservatism  keeps  down  the  element  of  reform. 
Instead  of  boldness  and  decision  there  is  fear  and 
trembling.  To  satisfy  all,  even  the  most  appre- 
hensive, the  change  might  be  brought  about  gradu- 
ally aqd  imperceptibly,  as  a  man  ventures  he  knows 
not  where.  Only  let  us  move  forward  and  the  light 
of  knowledge  will  shine  upon  us — with  knowledge, 
confidence — ^with  knowledge  and  confidence,  true 
progress.  Let  us  retrace  our  steps  instantly,  if  we 
encounter  dangers  which  cannot  be  overcome,  and 
which  if  not  overcome  will  be  at  all  injurious. 

We  would  propose  as  follows : — 
1st.  That  in  criminal  cases  verdict  should  be 
unanimous,  as  at  present. 

8nd.  That  in  civil  eases  if  passible  the  veidict 
should  be  unanimous. 

Srd.  That  if  after  being  locked  up  for  twelve 
hours  the  jurors  cannot  agree,  then  that  the  verdict  of 
a  twt>4hirds  majority  be  the  verdict  of  the  jury. 

In  this  proposal  we  essay  nothing  rashly.  The 
substance  of  our  propositions  are  the  same  as  that 
6f  the  Common  Law  Commissioners,  who  in  1881, 
after  the  expenditure  of  much  thought,  concluded 
as  follows : 

"  We  propose  that  the  jury  shall  not  be  kept  in 
^liberation  longer  than  twelve  hours,  unless  at 
the  end  of  that  period  they  unanimously  concur  to 
supply  for  further  time,  which  in  that  case  shall  be 
granted,  and  that  at  the  end  of  such  twelve  hours 
or  such  prolonged  time  for  deliberation,  if  any  nine 
out  of  them  concur  in  giving  a  verdict,  sqch  verdiot 


shall  be  entered  on  record,  and  shall  entitle  the 
party  in  whose  favor  it  is  given  to  judgment;  and 
in  failure  of  such  concurrence  the  cause  shall  be 
made  a  remanet.*' — Canimunicaied. 


We  give  the  abo^w  well  written  article,  not  as 
endorsing  the  views  of  the  writer,  bat  because  be  speahs 
the  sentiments  of  a  respectable  body  of  thinking  men 
within  and  outside  of  the  profession :  the  subject  is  ai)e 
of  great  importance  to  every  member  of  the  commur 
nity,  and  no  change  should  be  made  except  upon  grave 
consideration. 

Averse  to  change  except  upon  urgent  necessity,  yet 
we  must  in  candour  admit  evils  in  the  present  jury 
system,  and  that  they  are  becoming  more  formidable 
every  year  since  the  duty  of  selection  was  taken  from 
Sheriffi  and  transferred,  to  the  most  part,  to  the  ballot 
box.  At  every  Court  men  are  found  acting  who  are 
wholly  unfit  for  the  task  imposed  by  law  upon  them  as 
jurors,  and  as  a  natural  resnlt  veidicts  are  so  unoertaia 
and  capricious  that  no  sane  lawyer  would  haaard  a 
decided  opinion  upon  the  result  of  a  case  to  be  decided 
by  jury. 

This  evil,  one  striking  at  the  root  of  the  administra* 
^iou  of  justice,  needs  some  remedy  ^  what  that  remedy 
should  be,  neither  the  profession  nor  the  public  are 
united  upon.  Some  propose  altogether  abolishing  trial 
by  jury  as  only  fit  for  a  very  primitive  state  of  society, 
where  no  cases  arise  but  such  as  are  mere  questions  of 
damages,  and  they  say  that  trial  by  jury  n^ver  can  be 
properly  adapted  to  an  intricate  system  of  law  like  that 
of  real  property,  or  in  relation  to  commercial  transac- 
tions ;  others  are  for  partial  abolishment  in  all  cases 
except  where  the  Grovemment  is  a  party  interested  or 
where  the  opposite  party  demands  a  jtiry :  others-  again 
think  that  juries  ought  not  to  be  abolished  but  should 
be  composed  of  persons  better  adapted  than  those  now 
usually  obtained  for  the  disposal  of  the  business  brought 
bejbre  them ;  while  another  class  of  pensons  see  with 
the  writer  of  the  foregoing  article,  a  cure  by  changing 
the  unanimous  finding  into  a  majority  one. 

With  none  of  these  do  we  agree.  We  would  retain 
the  trial  by  jury  and  the  finanimoQS  verdict,  but  we 
would  secure  the  services  of  1^  beU  mken  to  serve  on 
juries,-Yand  extend  the  principles  of  the  Common  Law 
Procedme  Act  so  as  posUivdff  to  withdrqw  from  jurors 
cases  which  .experience  has  proved  eannot  be  well  and 
satisfactorily  decided  on  a  Nisi  Prius  trial.  -  .    -, 

In  the  preceding  article  we  believe  the  reasoning 
unsound  in  some  particukurs;  for  instance,  in  thc^ 
assumed  anak^  between  the  IIou9es  of  Faxliawni^t 
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the  Superior  Courts,  and  the  jury  tribunal :  the  sugges- 
tions also  arc  open  to  objections,  but  we  have  not  space 
at  this  time  to  enter  into  the  discussion,  and  would  in 
any  case  prefer  eliciting  the  well  considered  opinion  of  | 
others  in  the  first  instance.  We  have  however  come 
to  the  deliberate  conclusion  that  Mr.  Baldwin^s  jury 
Scheme,  fair  in  theory  in  its  practical  application,  has 
proved  an  entire  failure;  that  the  first  wheels  are 
defective,  and  operate  consequently  to  destroy  the  value 
of  the  whole  machine ;  and  moreover  that  it  was  mod- 
elled on  a  principle  which  in  its  provisions  it  essentially 
ignores.  The  pi inciple  was  distrust !  distrust  in  an  indi- 
vidual officer,  one  permanent  and  responsible,  delibe- 
rately chosen  by  the  Crown.  The  [jalpable  repudiation 
of  this  principle  was  the  delegation  to  an  everchanging 
^Kxly  of  totally  irresponsible  persons — persons  out  of  the 
reach  of  public  opinion  and  independent  of  the  Crown — 
of  a  duty  requiring  not  only  honesty  and  care,  but 
trained  intelligence  for  its  right  discharge. 

Herein  we  believe  is  the  great  fundamental  error 

which  has  given  rise  to  many  existing  evils,  and  unless 

■aeme  euf»  beHipplied<'e¥en*wbat  is  good  and  esceliefit 

in  the  jury  system  will  be  wasted  by  degrees  under  the 

pressure  of  internal  malady. 


THE   NON-POLITICAL   CHx\RACTER  OF   LEGAL. 

PERIODICALS. 


The  only  safe  rnle  for  the  Conductors  of  a  Legal 
Periodical  is — Editorially,  no  politics.  Following  the 
course  of  the  Law  publications  at  home,  The  Law 
Journal  was  commenced  on  that  basis,  and  it  has  been 
uniformly  preserved.  In  the  Law  THmes  of  the  11th 
April  last,  the  position  of  law  journal  is  clearly  put 
thus:  As  lawyers  we  have  no  politics,  as  lawyers  our 
business  is  only  to  watch  the  law  while  it  is  being 
made,  with  design  to  make  it  as  perfect  as  possible,  and 
fhen  to  interpret  it,  after  it  is  made.  The  Law  Times 
it  of  no  party ;  it  knows  no  party,  and  supports  none  -, 
CIM8  not  what  ministers  are  out  or  in ;  asks  not  whence 
any  measure  comes — regards  only  the  measure  itself— 
imd  endeavors,  with  what  success  its  readers  must  say, 
to  look  at  it  and  treat  it  fjrom  the  legal  point  of  view, 
and  that  only. 

One  of  the  admirable  results  of  legal  education  is, 

that  it  trains  men  to  the  discussion  of  all  kinds  of 

topics  upon  their  own  merits  without  importing  their 

•vn  passions  into  the  conflict.    Hence  it  is  that  the 

legal  mind  can  more  readily  arrive  at  truth  than  others 

iKrbo  cannot  so  readily  pass,  as  it  were,  out  of  them^ 
selves,  and  can  look  at  things  only  from  their  own 
point  of  view.  As  usual  when  yon  cannot  share  a 
man's  notions  and  prejudices,  he  calls  you  insincere, 


and  protests  that  you  have  no  opinion  at  all.  In  this 
he  is  wrong.  Yuu  can  see  more  clearly  than  he  can; 
^OM  look  at  both  sides  of  the  question  when  he  looks 
but  at  one,  and  consequently  yours  will  be  the  sounder 
judgment. 


BOOK     NOTIOE. 

The  Canada  Educational  Directory  and  Calendar  for 
1857-8 :  Containing  an  Account  of  the  ^'cAoob,  Colleges^ 
and  Universities — the  Professions — Scientific  and  Liter' 
ary  Institutions — Decisions  of  the  Courts  on  School  QtteS" 
Hans,  6fc,  Edited  by  Thomas  Uodoinb,  B,  A.  Unir*  Col$, 
Toronto.    Publishers — Maclear  4*  ^o,y  Thronto. 

This  is  a  tiseful  publication,  and  one  in  which  a  mass  of 
iiiforaiation,  not  easily  attainable,  is  aptly  included.  The  last 
of  Local  Superintendents  of  Common  Schools  throughout  the 
Upper  Province  will  be  most  useful  to  County  and  Municipal 
Township  Ocfiiials,  as  well  as  the  Decisions  of  the  Superior 
Courts  oa  School  Questions.  As  a  hand-book  of  the  educational 
institutions  of  the  country,  it  will  be  interesting  to  the  geneml 
reader.  The  Editor  has  performed  his  task  whh  efliciency^ 
and  the  work  is  altogether  creditably  got  up.  Its  very  tow 
price  (Is.  3d.  cy.)  should  ensure  a  large  circulation.  It  it 
were  only  for  the  value  of  the  Decisions  collected  at  the  end  of 
it,  School  Trustees  should  possess  themselves  of  the  Manual. 


CORRESPONDENCE. 

Beamsville  P.O.,  May  25, 1857. 

7b  the  Editors  of  the  U,  C.  Law  Journal: 

Sirs, — Has  a  mad  a  right  to  vote  in  mors  than  one  Sohoel 
Section  ?  If  he  holds  freehold  in  three  different  sections  in 
one  Township,  can  he  vote  and  take  part  in  each  section  at 
the  same  time  ? 

In  regaid  to  Union  Schools,  has  the  Council  full  power  to 
alter  the  boundaries  of  the  section,  so  far  as  the  Township  Is 
concerned,  without  any  reference  to  the  Reeve  and  Siiperio* 
tendent  of  the  adjoining  Township? 

An  early  answer  to  the  above  questions  will  much  oblige 

Your  obedient  servant, 

John  S.  Walker, 
Reeve  of  Township  of  Clinton. 

[Qfury  1. — Every  freeholder  or  householder  has  a  right  to 
vote  in  a  School  Section,  wherein  he  has  the  necessary  quali- 
fication. The  declaration  required  on  challenge  at  a  School 
Election  is,  that  declarant  is  a  freeholder  or  householder  in 
such  section.  Residence  is  not  mentioned  in  any  part  of  the 
Act  as  a  requisite  of  a  voter. 

Q^ery  2. — The  Townshio  Council  has  no  such  power :  13 
and  14  Vic,  cap.  48,  sec.  lo,  subsec.  4,  states  explicitly  that 
Union  School  Sections  may  be  formed  and  altered  by  the 
Reeves  and  Local  Superiutendent,  out  of  parts  of  which  such 
sections  are  proposed  to  be  formed  at  a  meeting  appointed  §os 
that  purpose  Dy  any  two  of  such  Town  Reeves. 

In  Re  Ley  and  the  M%*nieipalUy  of  Clarke,  13  Q.B.R.  488| 
the  Chief  Justice  in  his  judgment  made  the  following  obserw 
tious :  <<  It  is  further  object^  that  the  Municipal  Coonoil  had 
not  the  power  of  altering  the  boundaries  of  a  Umoa  Sofaool 
SecUon.       ••.•••• 
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This  objection y  appears  to  us,  entitled  to  prevail ;  for  under 
the  latter  part  of  the  18th  clause  (13  &  14  Vic,  cap.  48,)  it  is 
to  the  Reeves  and  Local  Superintendents  of  the  two  townships 
that  the  jurisdiction  is  given  to  form  or  alter  Union  School 
Sections  consisting  of  parts  of  different  Townships,  and  the 
Township  Council  of  either  Township  are  precluded  from 
exercisitig  a  power  of  that  kind." 

Our  CGmspoodent  may  find  the  ease  from  which  the  above 
quotation  is  made,  reported  in  the  Law  Journal,  volume  % 
page  106.— £d8.  L.  J.] 


LEQAL    OBITUARY. 

SSTTINO  OF  A  GREAT  LsGAL  LuMINARV. — The  BoifOfl  Evetl' 

ing  TVafMcnp^,  of  Saturday  May  the  2nd,  brought  to  us  the 
intelligence  of  the  sudden  death  of  our  fellow  citizen,  Joseph 
K.  AifGELLy  Esquire.  He  had  gone  to  Boston  on  Friday  noon 
to  give  his  personal  attention  to  a  new  law  book  which  he  had 
been  preparing  on  the  **  Law  of  Highways,"  and  which  is  now 
passing  through  the  press  of  Messrs.  Little  &  Brown.  The 
Tranacripl  states  that  «  he  was  taken  ill  in  the  afternoon, and 
carried  to  the  Massachusetts  General  Hospital,"  where  he  died 
of  apoplexy  on  Friday  evening.  Mr.  Angel  1  was  born  in  Pro- 
vidence, April  90th,  1794,  being  a  lineal  descendant  of  John 
Angell,  one  of  the  earliest  settlers  of  the  town,  and  at  the  time 
of  his  death  be  had  iust  entered  upon  the  sixtv-fourth  year  of 
his  age.  Though  we  believe  he  never  eniraged  in  the  practice 
of  his  profession,  he  was  exceedingly  fond  of  jurispruoence  as 
m  study :  for  many  of  its  investigations  his  mind  was  singu- 
fairly  ntted,  and  in  several  special  branches  of  the  science  he 
had  made  large  acquuitions.  He  was  Editor  of  the  United 
States  haw  InUUigtncer  and  Review  from  1829  to  1831,  and 
also  for  several  years  reporter  to  the  Supreme  Court  of  this 
State,  being  the  first  who  received  that  appointment,  and  the 
editor  of  the  earliest  volume  of  the  Rhode  Island  Reports. 
As  a  legal  writer,  Mr.  Angell  has  acquired  a  wide  and  endur- 
ing reputation,  and  as  such  his  name  is  honourably  known, 
not  only  throushout  the  United  States,  but  also  in  Great  Britain, 
where,  as  we  have  had  the  opportunity  to  know,  his  works 
have  repeatedly  received  the  most  flattering  commendations. 
The  sub|ects  which  he  has  treated  are  all  ot  unusual  practical 
importance,  and  the  selection  of  such  subjects  is  oi  itself  a 
favorable  indication  of  the  cast  of  his  mind  and  the  character 
of  his  judgment  His  published  works,  so  well  as  we  can 
now  recall  them,  relate  to  the  **  Law  of  Water-courses,"  the 
^Law  of  Tide-waters,"  the  <<Law  of  Private  Corporations," 
the  **  Limitations  of  Actions  at  Law  and  in  Equity  and  Admi- 
ralty," the  <'  Law  of  Carriers,"  and  the  <<  Law  of  Fire  and 
Life  Insofuioe."  These  are  the  honorable  achievements  of 
his  life,  and  what  is  no  common  poof  of  success  for  any  writer, 
•aoh  of  them  on  its  first  publication  has  immediately  become 
an  authority  and  taken  a  high  position  in  the  legal  literature 
of  the  age.  Of  the  treatises  we  have  named  above,  that  on 
**  Water-conraes"  was  first  published  in  1824,  and  has  passed 
through  Ibur  editions ;  that  on  '<  Tide*waten"  was  published, 
we  believe,  in  1829,  and  it  passed  to  a  second  edition  in  1847. 
Th»  work  on  Corporations,  m  the  preparation  of  which  he  was 
associated  with  Hon.  Samuel  Ames,  the  present  Chief  Justice 
of  the  State,  was  first  published  in  1822,  and  has  passed 
through  ^^B  editions ;  that  on  **  Limitations"  first  appeared  in 
1839,  and  had  reached  a  third  edition  in  1854 ;  the  excellent 
treiUise  on  the  ''Law  of  Carriers  by  Land  and  Sea,"  in  many 
reapects  the  most  widely  useful  of  his  works,  was  firet  pub- 
lished in  1849 ;  the  first  edition  being  soon  exhausted,  a  second 
was  issued  in  1851,  and  a  third  has  already  passed  through 
the  press,  and  is  on  the  eve  of  publication  by  Messrs.  Little  & 
Brown,  of  Boston.  His  latest  published  work  is  that  on  the 
**  Law  of  Fire  and  Life  Insurance,"  which  was  issued  in  1854, 
And  was  received  with  such  favour  that  a  second  edition  was 
damaBded  and  made  its  appearance  within  a  year  from  the 
date  of  the  fint.    We  have  already  referred  to  the  high  esti- 


mation in  which  these  works  of  Mr.  Angell  are  held  bv  the 
members  of  the  legal  profession.    We  have  repeatedly  beard 

fentlemen  of  eminent  legal  and  judicial  position,  both  in  this 
tate  and  in  Massachusetts,  express  the  opiniott  that,  aitor 
Story  and  Kent,  no  common  law  writer  is  so  widely  known 
or  so  highly  respected.  Lord  Brougham  also,  while  Lord 
Chancellor  of  England,  pronounced  his  treatise  on  the  «  Limt* 
tations  of  Actions"  to  he  <<mach  the  best  treatise  on  that 
important  subject  in  the  English  language."  His  fame  is 
thus  not  only  an  honour  to  his  native  State,  Dot  forms  noincoo- 
sjderable  item  in  the  judicial  reputation  of  the  eonntry.— 
Jimmal,  May  Aih. 


Obituarv. — It  is  our  melancholy  doty  to  reoofd  the  death 
of  John  Scott,  Esquire,  late  Judge  of  the  County  Court  of  the 
Counties  of  Huron  and  Bruce,  and  at  one  time  tlie  Parliament 
tary  Representative  of  this  city.  He  died  at  New  York  on 
the  1st  May,  in  the  thirty-fifth  year  of  his  age.  Hia  body  was 
brought  here,  and  interred  at  Hull  on  Thursday  last.  He  had 
man^  warm  friends  in  this  vicinit^r,  who  will  hear  with  grief 
of  his  eariy  decease.— Oltoim  CUizen. 

Obituary. — On  Monday  night  the  Bar  of  New  Yoric  sus* 
tained  an  irreparable  loss,  in  the  death  of  the  Hon.  Thomas 
Oaklet,  Chief  Justice  of  the  Superior  Court,  the  bench  oi 
which  he  had  adorned  by  his  indusby  and  leamingr  for  twenty* 
nine  yeare.  He  was  born  in  1783,  in  Duchess  Coonty,  and 
had  lieen  elected  twice  to  the  State  Legislature,  twice  to  Con* 
gress,  and  had  held  the  office  of  Attorney  General  of  the  State 
prior  to  his  elevation  to  the  Bench. 


APPOINTMENTS   TO   OFPICC,  *e. 

ASSOCIATE  CORONERS. 

MICHAEL  FLANAOHAN,  E«|itire.  to  be  mn  AMoeaM  Coronsr  fcr  Iks 
city  orKjiigtton.^Oasetted  Feb.  7,  ISVT.) 

ROBERT  BYRNS,  oi  MoipeUi,  Eeouire,  M.D.,  l«  be  sa  AMoetale  Conatr 
for  the  Coanty  of  Kent^Oftsottiid  FeK  St,  ISBT.) 

JOHN  QEOROE  GREY,  of  Penetsiifrore.  Eeq.,  M.  D.,  to  bs  an  Aawtiste 
Conmer  for  the  oiihed  eountiee  of  Huron  h  Bniee.---<€h»etted  March  *l,  tSSI.) 

ROBERT  %V1LLIAM  EVANS,  Raqoiree,  M.O.,  to  be  an  AMOoiMe  Cofooer 
for  the  united  countieH  of  Leeds  end  Oreurille ;  and,  CHARLES  OREAN, 
Eaqnire,  to  be  na  AMOciaie  Corouer  for  the  eoanty  of  HMtinffs.^G«seited 
Much  14,  iSffT.) 

JOHN  R.  DICKSON,  En.,  M.D^  end  CRAWFORD  W.  P.  Da  L'ABBO^ 
TA6K,  Eaquire,  to  be  Auoebte  Connert  lor  the  eity  of  Kingeioii.— {Qsaelted 
Much  S8, 18M.) 

HENRY  C.  MERRYWEATHER.  BMuife,  M.D.,  to  be  an  Aeeocku  Cors* 

ner  for  the  oounty  o(  Haltvii.--<G«setted  nsrch  9S,  18(R.) 

THOMAiS  JOHNSnrON,  E«|aira,  to  be  sa  Aseoeitte  Ceraoer  for  the  eeoaly 

of  Ckrletou.— (Oftxetted  April  4,  ISVI.) 

DUNCAN  CAMPBELL,  M JX,  ROBERT  M.  WILSON.  M.a,  nri  ANOUt 
COOK,  EMquiree,  to  be  Aaaoetete  Coroners  for  the  eoonty  of  Linoofai.-^Uasetted 
April  i,  isvr.) 

WILUAM  BETTRIDOE,  E«|uire,  M.B.  and  M.  A.  to  be  w 
Coroner  for  the  eoonty  of  Middleeez. 

JOHN  R.  ARDAGB,  M.D.,  end  PETER  CLELAND,  EMOiras,  to 
Awociele  Coroners  for  the  eoonty  of  SioMoe.— {Oosetted  April  II,  ISHL) 

OEOROE  E.  BALL,  Ceqoire.  to  be  on  AaMckte  Coraanr  for  the 

Hutiug«.~-(Gaselted  April  tl,  1807.) 

NOTARIES  PUBUC. 

JOSEPH  MILES,  of  the  rahige  of  Florenee.  in  the  eoonty  of  Kent,  fettle* 
mui  to  be  a  Notary  Pobtic  in  Upper  Canada.— (Oasetted  Feb.  14  ISST.) 

ALFRED  FRANCIS  WRIGHT,  of  Toronto.  Eaqoire,  Barrister  and  After. 
ney-ai.Law,  and  ROBERT  RUSSELL  LOXCOMBE,  of  BowminViae, 
Esquire,  Attomey-at-lAw,  to  be  Notaries  Publie  in  Upper  Canada.— (Gaaetted 
Feb.  S8, 1887.) 

^VILLIAM  THOMAS  BOYD,  of  Toronto,  Bsooii«,  Barrister.aULaw,  la 
be  a  Notary  Pofalic  in  Upper  Canada.— <<3«setted  Mareh  14,  laVT.) 

ROBERT  REVEL,  of  Woodstock,  Eeqnira,  to  be  a  Notary  PobliD  for  L>pir 
Canada.— (Gazetted  97th  March,  1807.)^     -»  #  n— 

JAMES  BARR.  of  the  Township  of  North  Norwich,  GoatiaisBBi  l»  bo  a 
Notary  Public  ui  Upper  Canada.— (Gasetted  llth  April,  18VI.) 

ARCHIBALD  J.  KEILER.  of  the  Township  of  Mominfton,  JOHN  J. 
VOELEKER,  of  SetiastopoU  County  of  Bruoe,  and  JAMES  BENSON,  of  tha 
Ca  of  Bruce,  GontlenMui,  to  be  Notaries  Pnbbe  in  U.C.— {Gasetted  AprO  Mdu 

CLERK  OF  THE  PEACE. 

JOHN  M.  LAWDBR,  of  NkMua,  BMoire,  to  bo  CloilE  oftho  Pcoec  for  tho 

County  of  Uncola,  in  the  room  of  J.  A.  Woodmi;  Eeq.,  rcti(nod.«-<Oasouod 
2nd  Blay,  1807.) 
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DIVISION    OOURTS. 


BAILIFFS. 

Refortof  a  Mektino  of  the  Bailiffs  of  the  Several  Divi- 
sioK  Courts,  held  at  Hamilton,  on  the  20th  Mat,  1857. 

On  motion,  it  was  carried  that  Mr.  William 
Austin  Smith,  of  the  First  Division  Court,  Went- 
worth,  should  take  the  chair,  and  that  Mr.  William 
Henry  Serpell,  of  the  Fourth  Division  Court,  Brant, 
should  act  as  Secretary. 

The  following  resolutions  were  then  put  and 

carried : 

1st.  That  the  sam  of  6d.  per  mile  be  allowed  for  all  services 
of  process  issued  out  of  the  office  of  the  Division  Court. 

2nd.  That  the  sum  requiring  personal  service  be  extended 
to  ten  pounds. 

3xd.  That  one  shilling  be  allowed  for  all  summonses  requir- 
ing personal  service  on  the  defendant,  and  nine-pence  for 
non-personal. 

4th.  That  the  sum  of  sixpence  be  allowed  for  attending  to 
swear  and  making  affidavit  of  service  of  summons  within  the 
Division. 

5th.  That  for  enforcing  Executions  under  ten  pounds  there 
be  allowed  the  sum  of  two  shillings  and  six-pence,  and  for  all 
over  that  sum>  that  there  be  allowed  the  sum  of  five  shillings. 

6th.  That  the  Bailifi  be  allowed  mileage  on  all  writs, 
whether  money  made  or  not. 

7th.  That  the  sum  of  three-pence  be  allowed  for  every  case 
called  in  open  Court. 

8th.  That  five  per  cent  be  allowed  on  all  monies  collected 
under  writ  of  Execution. 

9th.  llMit  a  proper  remunetation  be  allowed  where  the 
Bailiff  has  to  remove  property  seized  under  Execution  or 
Attachment. 

10th.  That  for  advertising  each  sale  the  Bailifi*  be  allowed 
the  sum  of  two  shillings  and  six-pence. 

It  was  then  Resolved,  That  Messrs.  W.  A.  Smith,  R.  M. 
Cope,  and  W.  L.  Serpell,  should  be  a~  Committee  to  draft  a 
respecfi&il  Petition  to  the  Legislature. 

(Signed)        W.  A.  Smith,  Chairman, 
W.  H.  Sbepsllj  Secretary. 


The  Bailiffs  of  the  Connty  of  Brant  held  their 
meeting  at  the  Kerby  House  at  Brantford  on  the 
12th  of  May,  when  the  following  resolutions  were 
read  and  adopted : 

Ist  That  the  sum  of  six-pence  per  mile  be  allowed  on  all 
process  issued  out  of  the  office  of  the  Division  Court. 

2nd.  That  the  sum  requiring  personal  service  be  extended 
toXlO. 

3rd.  That  thwe  be  allowed  the  sum  of  one  shilling  on  all 
persotUl  services,  and  nine-pence  for  non-personal. 

4th.  That  there  be  allowed  for  every  affidavit  of  service 
within  the  Division  the  sum  of  three-pence. 

6th.  That  the  Fee  for  enforcing  all  writs  of  Execution  or 
Attachment  be  at  the  uniform  mte  of  3s.  9d. 

6th.  That  mileage  be  allowed  on  all  writs  returned  nulla 
honOy  and  to  be  paid  by  the  plaintiff  at  the  time  of  issuing  the 
Execution. 

7th.  That  the  Bailifi  be  allowed  the  sum  of  one  pound  for 
his  services  on  the  day  of  Court. 
16 


8th.  That  the  Bailiif  be  allowed  5  per  cent  on  all  monies 
collected  by  writ  o\  Execution. 

9th.  That  a  proper  remuneration  be  allowed  for  time  and 
expenses  incurred  in  removing  or  securing  property  when 
seized  under  writ  of  Execution  or  Attachment. 

(Signed)  W.  Young,  Chairman. 

W.  U.  SfisPELL;  Seo'y. 

I  have  examined  the  above  resolutions  and  approve  of  the 
same  with  the  exception  of  the  2nd  and  6th.  I  think  the  sum 
requiring  personal  service  might  be  extended  to  £6.  I  do  not . 
think  mileage  should  be  allowed  on  any  Execution  wheve  no 
money  is  msuie.  On  the  whole  I  think  the  Tariff  of  Fees  for 
services  rendered  by  Bailiffs>  as  it  stands  at  present^  is  for 
too  low. 

(Signed)  S.  J.  Jones, 

County  Judge,  Ca  Brant. 

The  above  resolutions  have  been  sent  to  us  for 
publication,  and  very  willingly  we  insert  them. 
On  the  main  point  we  entirely  agree,  viz.,  that  the 
remuneration  to  Bailiffs  is  at  present  quite  insuffi- 
cient, and  we  are  quite  prepared  to  advocate  an 
increase  in  these  fees.  We  do  not  intend  in  this 
number  to  enter  fully  on  the  question  for  two  rea- 
sons, first,  because  the  matter  communicated  en- 
croaches too  much  on  the  assigned  limits  to  leave 
sufficient  space  at  our  disposal  ^^  to  have  our  say,'' 
but,  mainly,  because  we  desire  to  consider  the 
subject  maturely. 

Such  influence  as  we  possess  arises  firom  the 
fact  that  all  we  say  has  been  well  considered,  and 
that  our  advocacy  is  only  given  where  it  is  de- 
served. The  matter  now  in  hand  we  believe  de- 
serving of  more  than  a  passing  remark. 

In  the  meantime  we  give  some  remarks  of  an 
officer  necessarily  familiar  with  the  question,  who 
is  only  known  to  us  by  his  correspondence  as  an 
educated  and  very  intelligent  person : 

BuRFORD,  May  25, 1857. 
"  I  herewith  enclose  you  the  Report  of  a  Meeting  of  Bailiffs 
who  were  delegated  from  their  several  counties  to  meet  at 
the  Court  House  in  the  city  of  Hamilton  on  the  20th  instant, 
for  the  purpose  of  deciding  on  a  Tariff  of  Fees  and  of  drafting 
a  Petition  to  the  Legislature,  praying  that  they  would  take 
the  same  into  consideration  with  the  view  of  increasing  the 
remuneration  to  the  said  officers  of  the  Division  Courts.  I 
presume,  you  are  aware,  that  preveious  to  the  enormous 
increase  in  price  of  all  kinds  of  produce,  the  Bailiffs  were 
scarcely  compensated  for  their  services;  and  now  that  we 
have  to  pay  atx>ut  two  or  three  times  what  die  former  prices 
were  for  every  article  reauired  for  the  use  of  ourselves  and 
families,  we  find  it  very  difficult  to  support  ourselves,  are  foe 
asking  too  much  ?  I  think,  Sir^at  every  candid,  unpreju- 
diced mind,  will  join  us  in  raying  that  we  are  poorly  remune- 
rated for  the  arduous  duties  required  of  us. 

There  are,  I  am  aware,  one  or  two  of  the  Resolutions  that 
seem  to  clash  with  the  practice  of  the  Superior  Courts ;  bat 
when  the  extreme  difficulty  is  considereo,  which  is  in  the 
experience  of  every  officer,  to  e^ect  services  on  the  small  sums 
requiring  personal  service,  and  the  frequency  with  which  the 
party  to  be  served  will  efleclually  evade  the  service  of  the 
summons ;  I  think  it  will  appear  plain  that  the  sum  requiring 
pereonal  service  should  be  very  much  extended.  I  would 
ask  if  for  the  sum  of  two  pounds,  a  service  is  good  if  served 
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on  the  person  found  on  ihe  premises,  being  a  literate  peraon, 
pn  inmate,  &c.,  why  cannot  it  be  equally^)od  for  six  times 
Ibat  amount,  or  for  any  other  greater  sum  7  Our  neighbors  of 
|he  unirersal  Yankee  nation  act  in  a  &r  more  rational  manner 
in  such  matters. 

The  resolution  asking  for  remuneration  or  mileage  in  all 
yrrits  returned  nulla  bSna  is  intended  to  meet  the  numerous 
cases  where  parties,  who  on  hemg  sumjnoned  of ter  judgment 
have  been  found  on  examination  to  have  property  or  to  have 
endeaYored  to  put  out  of  reach  of  the  creoitor  and  officer  who 
is  entrusted  with  the  execution  of  the  wht :  and  moreover, 
who  ought  to  know  at  well  as  the  plaintiff  himtelf,  whether 
or  not  the  defendant  has  goods  or  not.  The  Clerk  gets  paid 
for  issuing  the  writ  in  aU  cases:  should  not  the  BaUiff,  who 
has  frequently  to  travel  many  miles  and  then  fails  to  realize 
anything,  get  some  remuneration  for  disbursements  and  travel  7 

We  also  ask  for  remuneration  on  the  day  of  holding  Court, 
which  ought  by  all  means  to  be  granted,  as  it  is  cprtainly  one 
of  the  most  irksome  duties  connected  with  the  office.  Why 
the  publio  should  be  entitled  to  our  services  grcUis,  I  am  at  a 
loss  to  know. 

I  would  also  state,  for  the  infonnation  of  those  who  mav  be 
curious  to  know  what  Bailiffs  do  realize  in  the  fees  of  the 
Court  and  its  daties^  that  for  the  year  1855,  when  the  prices  of 
all  kinds  of  produce  w^re  reasonable  compared  to  what  it  now 
is,  that  for  that  year  my  fees  amounted  to  the  sum  of  £90  5s. 
which  should  now  be  reduced  one-third  to  anive  at  its  real 
value.  I  am  unable  correctly  to  state  the  amount  of  fees 
realized  on  Executions,  which  may  have  been  in  my  hands, 
but  it  would  probably  amount  to  say  £35  or  £40,  making  the 
whole  not  exceed  £100;  out  of  this  we  have  to  support  our 
families,  keep  a  horse  or  horses,  and  do  all  the  drudgery  of  a 
Division  Court 

I  hope  to  live  to  see  a  better  state  of  thin^  ;  the  officers  of 
the  Courts  should  be  men  of  principle  and  integrity  ;  but  the 
Government  must  give  respectable  wages  to  secure  the  ser- 
Tices  of  the  right  class  of  men. 

The  claims  of  the  Law  Journal  were  not  lost  sight  of  at  the 
meeting  at  HamiltoUt  I  was  surprised  to  find  so  many  there 
who  knew  so  little  of  the  valuable  aid  rendered  as  by  your 
ably  conducted  paper :  it  was  well  and  justly  remarked  at  the 
meeting  that  it  the  agricultural  and  commercial  classes  found 
it  to  their  advantage  to  make  use  of  the  press  to  advocate  their 
interests,  why  not  the  officers  of  the  Division  Courts  ?'' 

OrriCERS  AND  SUITORS. 

Clerks. — Proteclion  of  Court  Books  and  Court 

Papers, 

We  have  received  several  communications  on 
this  subject,  and  agree  in  the  main  that  some  al- 
lowance should  be  made  lo  Clerks  for  Office  Rent 
and  Stationery.  In  another  branch  of  the  public 
service,  the  Post  Office  department,  if  we  are  right- 
ly informed,  such  an  allowance  is  made,  and  why 
not  in  the  case  of  Division  Court  Clerks.  These 
officers  are  certainly*Ss  necessary  as  Postmasters, 
and  their  duties  are  more  important.  Large  sums 
of  money  pass  through  their  hands,  and  the  public 
have  opcasion  to  resort  to  a  Clerk's  office  in  the 

Jroporlion  of  at  least  ten  to  one  as  compared  to  a 
'ostmaster's  office.  We  speak  generally  of  the 
•Division  Court  Clerks  and  Postmasters  through 
the  country ;  for  of  course  in  cities  and  other  popu- 
lous places,  the  Post  Office  is  the  most  resorted  to, 
bi;t  such  is  not  the  cas^  in  Towns  and  Townships. 


On  an  average  there  are  not  more  than  eight  Divi* 
sion  Court  Clerks  in  each  County,  while  there  are, 
we  may  venture  to  say,  not  less  than  sixty  Post- 
masters in  the  same  localities,  so  that  on  the  score 
of  expense  a  comparatively  small  outlay  would  be 
necessary  to  provide  the  required  accommodation. 
We  are  inclined  to  think  that  if  a  reasonable  sum 
were  allowed  yearly  for  office  rent,  the  great  ma- 
jority of  Division  Court  Clerks  would  at  their  own 
expense  erect  suitable  offices  with  vaults,  or  other- 
wise secured  from  accident  by  fire.  And  this  is  a 
most  impprtant  object,  knowing,  as  we  do,  the  vast 
amount  of  property,  evidences  of  debt,  that  Divi- 
sion Court  Clerks  have  in  charge.  We  are  ac- 
quainted with  several  Divisions  wherein  from  four 
to  six  hundred  suits  are  entered  every  Court,  many 
of  them  on  promissory  notes,  constituting  the  sole 
evidence  ol  debt  between  the  parties.  In  many 
Courts  there  are  unsatisfied  judgments,  amounting 
in  the  aggregate  to  mqre  than  five  thousand  pounds, 
and  which  would  probably  be  entirely  lost  if  the 
Clerk^s  books  and  papers  were  consumed  by  fire. 

Now  there  aFe  considerations  of  enormous  mag- 
nitude to  the  Public,  and  especially  in  this  Country, 
where  the  credit  system  is  so  genepil.  Again, 
entries  in  the  Clerk's  books  commonly  constituting 
the  sole  evidence  of  payment  of  a  demand  by  a 
defendant,  the  safekeeping  of  the  books  and  papers 
are  scarcely  less  important  to  defendants  than  to 
plaintiffs. 

To  guard  against  the  contingencies  to  which  we 
have  referred,  we  feel  convinced  suitors  would  not 
object  to  a  small  percentage  to  cover  an  allowance 
for  office  accommodation  with  its  attendant  security, 
but  we  think  they  should  not  be  called  upon  to  sub- 
mit to  it.  The  general  revenue  ol  the  countiy  is 
expended  in  the  erection  of  proper  accommodations 
for  the  Superior  Courts ;  why  not  for  all  Courts  f 
The  principle  that  would  justify  the  expenditure 
in  one  c^se  would  justify  it  in  another.  Our  remarks 
are  necessarily  general,  for  we  are  not  in  possession 
of  sufficient  data  to  go  into  the  subject  nunutely. 
The  particulars  must  be  furnished  to  us  by  those 
familiar  with  the  matter.  For  instance,  there  are 
many  Clerks  who  are  also  Postmasters,  and  thence 
able  to  state  the  rule  in  that  branch  of  the  public 
service.  An  accurate  statement  of  the  amount  of 
business  passing  yearly  through  a  Court,  the  amount 
of  notes  and  claims  put  in  for  suit,  the  unsa^sfied 
judgments,  &c.,  would  also  be  desirable,  as  would 
any  specific  information  tending  tp  jshow  the  impor- 
tant business  done  in  Division  Qourts,  and  other 
matters  in  proof  of  the  positions  we  have  laid  dowp 
and  the  suggestions  we  have  made.  Those  who 
are  acquainted  with  these  subjects  in  all  their  de- 
tails, are  the  proper  parties  to  supply  this  informa- 
tion, and  by  so  doing  they  will  serve  themselves 
and  the  public  by  the  same  act.     Clerks  will  befff 
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in  mind  that  the  advocacy  in  this  jonrnal  of  just 
claims,  and  its  suggestions  for  improvements  in 
the  Local  Courts,  nave  already  led  to  favorable 
results — and  will  do  so  again,  for  truth  is  powerful, 
if  proper  material  is  furnished  on  which  to  base  an 
opinion ;  but  neither  the  Government  nor  the  Leg- 
islature can  be  expected  to  act  if  a  proper  case  for 
interference  is  not  made  out.  We  do  not  know 
that  a  portion  of  our  paper  could  be  better  employed 
for  months  than  upon  this  very  subject,  and  if  all 
who  are  competent  will  act  (and  those  who  will 
not  put  their  own  shoulders  to  the  wheel,  need  not 
expect  others  to  do  so  for  them)  will  send  us  brief 
communications  in  point,  we  shall  be  able  to  accu- 
mulate such  a  mass  of  evidence  in  favour  of  the 
proposition,  that  no  man  who  has  a  proper  regard 
for  the  interests  of  the  pulic  or  the  masses,  who 
resort  to  Division  Courts,  will  hesitate  to  give  it 
effect. 

But  to  accomplish  anything  in  Upper  Canada  or 
elsewhere,  it  is  necessary  to  ^'^  hammer  away"  at 
a  subject  for  some  time,  to  heap  up  facts  upon  facts, 
argument  upon  argument — ^never,  in  a  word,  to 
give  up  till  justice  is  done.  Let  Clerks  do  What 
they  can  to  inform  in  their  own  localities,  but  let 
them  also  use  their  own  organ,  the  Law  Journal^ 
for  a  like  purpose — and  look  with  confidence  for 
a  favourable  result. 


SUITORS. 


Breach  of  Warranty^  {continued  from  page  83.) 

Warranty^  when  given. — The  warranty  must  be 
made  during  the  treaty  or  at  the  time  of  sale,  or  at 
least  before  the  performance  of  its  main  terms ;  a 
warranty  after  the  sale  is  complete,  or  the  contract 
performed  will  not  be  binding  for  want  of  con- 
sideration. 

Proof  of  Breach  of  Warranty, — The  plaintiff  in 
bringing  his  action  must  be  prepared  to  prove  not 
only  the  warranty  of  the  animal  or  thing  purchased, 
but  also  that  such  warranty  was  a  deceit,  in  other 
words,  that  the  subject  matter  ol  the  warranty  did 
not  sustain  it — ^for  example,  a  horse  warranted 
sound,  that  he  was  in  fact  broken  winded,  and 
therefore  unsound.  The  evidence  must  be  of  a 
positive  kind,  and  of  course  varied  with  the  nature 
of  the  transaction.  It  is  not  necessary  to  prove 
that  the  plaintiff  offered  to  return  the  goods  previ- 
ously to  an  action  for  the  breach  of  the  warranty, 
or  at  any  other  time,  nor  is  there  any  necessity  to 
give  notice  or  to  complain  of  the  breach  to  the 
seller,  but  the  absence  of  it  raises  a  presumption 
against  the  purchaser. 

If  it  can  be  proved  that  the  defendant  actually 
knew  of  the  delect  or  bad  quality  of  the  goods  sold 
at  the  time  of  sale  it  will  be  prudent  for  the  plaintiff 
to  bring  evidence  to  that  effeot,  but  it  is  not  abso- 


lutely necessary  to  prove  the  defendant's  knowledge 
of  the  defect,  &c.,  as  he  is  answerable  whether  he 
knew  of  it  or  not  on  his  warranty,  and  should  the 
plaintiff  fail  in  making  out  a  case  of  express  war- 
ranty, direct  proof  of  deceit  on  the  part  of  the  defen- 
dant will  in  some  cases  entitle  the  plaintiff  to  a 
judgmfeht  of  the  Court,  and  knowledge  of  the  defect^ 
&c.  before  the  sale  would  be  evidence  of  the  deceit: 

Damages.-^lf  the  animal  or  thing  sold  has  been 
returned,  the  plaintiff  will  be  entitled  to  recover  the 
whole  price--»->if  kept;  the  difference  between  the 
real  value  and  the  price  paid  in  the  first  instances 
The  usual  course  is  to  resell  the  article,  but  this 
should  be  done  promptly;  if  so,  the  plaintiff  may 
recover  the  difference  between  thb  price  realized  at 
the  re-sale,  after  deducting  the  costs  and  expenses 
of  the  re-sale,  and  the  price  they  would  have  tetched 
had  they  answered  the  warranty. 

• 

In  the  case  of  animals,  if  the  purchaser,  as  sooii 
as  he  has  diseovered  a  breach  of  the  warranty,  as 
in  the  case  of  unsoundness,  tenders  back  the  animal 
to  the  seller,  he  may  recover  the  expenses  of  the 
keep  during  the  time  that  he  is  preparing  to  sell 
the  animal  to  the  best  advantage;  If  special  dam' 
ages  have  been  sustained  bv  the  purchaser,  they 
may  be  recovered  by  the  seller.  Thus  where  the 
plaintiff  having  bought  of  the  defendant  a  horse 
warranted  sound,  re-sold  the  horse  with  a  like  wai^ 
ranty,  and  was  sued  for  a  breach  thereof  by  the 
second  purchaser,  and  the  plaintiff  then  gave  the 
defendant  notice  of  the  action  and  offered  him  the 
option  of  defending  it,  but  the  defendant  gave  no 
answer,  and  the  plaintiff  failed  in  the  action,  and 
had  to  pay  damages  add  a  lai^e  sum  for  costs,  it 
was  held  that  he  was  entitled  to  recover  these  costs 
in  addition  to  the  damages  he  had  been  compelled 
to  pay  to  his  immediate  purchaser. 


MANUAL,   ON   THE  OFFICE   AND   DUTIES   OF 
BAILIFFS   IN   THE  DIVISION  COURTS. 


(^For  the  Law  Journal.'-Bv  V.) 

CONTINUED  FBOM  PAG£  84. 


At  any  time  before  actual  sale  the  party  against 
whose  goods  the  execution  has  been  issued  can 
pay  the  amount  of  claim,  coats  and  fees,  to  the 
Clerk  or  Bailiff;  dtich  payment  supersedes  thd 
execution  and  entitles  the  party  to  have  nis  goodie 
restored  to  him.  Where  the  money  is  paid  to  the 
Clerk  he  will  issue  the  necessary  order  in  writing 
to  the  Bailiff  to  release  and  restore  the  goods; 
There  is  also  a  provision  in  the  Act  enabling  the 
Judge  to  suspend  an  execution^  which  need  not  be 
referred  to  particularly,  as  it  is  scarcely  CTer  acted 
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on ;    when  it  is,  the   Judge's  order  will   be  the 
BailifPs  authority  to  withdraw  from  the  seizure. 

At  the  expiration  of  the  time  fixed  for  keeping 
the  goods  the  Bailiii  may  sell  them  by  public  auc- 
tion to  the  highest  bidder.  The  sale  should  be  at 
the  place  mentioned  in  the  notices  of  sale,  and 
should  not  be  at  an  earlier  hour  than  that  named 
therein.  If  there  be  no  bidders  the  Bailiff  may  sell 
the  goods  privately  to  the  execution  creditor  or  any 
other  person,  provided  he  obtains  reasonable  prices, 
but  he  cannot  deliver  the  goods  seized  to  the  exe- 
cution creditor — ^they  must  be  sold  to  him  for  their 
real  value. 

No  officer  charged  with  the  execution  of  a  pre- 
cept can  in  any  way  become  a  purchaser  of  goods 
sold  by  him  thereunder ;  the  enactment  (D.  C.  Act, 
section  61)  is  as  follows :  No  Bailiff,  or  any  other 
officer  of  any  Division  Court  shall  directly  or  indi- 
rectly purchase  any  goods  or  chattels  at  any  sale 
made  by  him  under  execution,  and  every  purchase 
made  in  contravention  of  this  enactment  shall  be 
absolutely  void.  It  may  be  doubled  whether  Clerks 
are  within  the  terms  of  this  clause — ^but  purchases 
by  Clerks  are  open  to  serious  objections,  and  the 
practice  is  very  much  to  be  condemned.  Indeed 
the  perseverance  in  such  or  in  any  other  practice 
calculated  to  engender  suspicion  or  collusion  be- 
tween Clerk  and  Bailiff  would  form  proper  ground 
for  the  removal  of  any  Clerk  offending  in  this  par- 
ticular. In  selling,  the  Bailiff  should  have  a  book 
made  out  in  which  could  be  set  down  a  list  of  all 
the  articles  intended  to  be  sold,  with  the  blank 
columns  for  the  names  of  the  purchasers  and  prices. 
A  copy  of  the  notice  of  sale  should  precede  this 
list,  as  well  as  a  memorandum  that  the  goods  were 
sold  at  the  day  named  to  the  undermentioned  par- 
ties, and  at  the  prices  specified.  As  each  article  is 
sold  the  name  of  purchaser  and  price  at  which  it  is 
bid  off  to  be  entered  by  the  Bailiff.  Care  should 
be  taken  not  to  sell  more  than  is  sufficient  to  satisfy 
the  execution,  and  the  Bailiff,  if  he  sells  more 
than  is  necessary  will  be  liable  in  trover  for  the 
excess.  [1] 
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Orser  V.  Gamble. 

{RtporU^d  hyC,  Rebin9onj  Efg.^  BarrisUr-M^Law.) 

(Mich.  Tenn,  90  Vic.) 
Sptcial  agrtmutU^Right  to  rtcovn  tm  nmman  anmit. 

In  November,  1868,  plaintifiT  agreed  to  clear  and  fence  twenty  mcrtn  of  defen- 
dant's farm,  to  be  cleared  fit  for  seed  bv  the  10th  of  September,  and  all  to  be 
completed  by  ihe  20ih ;  X30  to  b«  paid  in  advance,  and  j£30  on  the  15th  of 
October.  In  the  following  spring'  a  fire  occorred  on  the  land  occttpied  by  de* 
fendant,  and  ran  over  a  part  which  plaintiff  had  chopped :  he  told  defendant 
that  this  would  probably  prevent  him  from  finishing  the  ^ob  in  time,  and 
wished  to  give  it  up,  but  the  defendant  persuaded  bim  to  continue,  and  he 
went  on  antil  the  autumn,  when  he  left  off  altogether,  allMing  «s  %  reason 
that  he  had  heard  defendant  intended  to  claim  damages  from  Mm  for  not 

^■■■^  ■■      ■■■  ■-     ■■■  ■  ■■      '" 

(IJ  Aldred  v.  Coastabl^  fl  Q.  B.  270. 


having  fininhed  in  time.    About  16  acres  were  then  dearad,  vckkh  dtfrndoM 
had  j^  m  crop. 
HeU,  that  the  plaintiff  was  not  entitled  to  reeorer  tipon  the  common  cotmts  for 
the  work  performed.  ^ 

Assumpsit  on  common  counts  for  work  and  labour. 
Pleas — Non-assumpsit  and  payment. 

On  the  25th  of  November,  1853,  the  patties  entered  into  the 
following  written  agreement : — 

"  Articles  of  agreement,  &c. — The  said  Gilbert  Orser  doth 
agree  to  chop,  clear  and  fence  twenty  acres  of  land  for  the 
said  Warren  Gamble,  on  lot  No.  1,  in  the  9th  concession  of 
Cartwriffht ;  the  fence  is  to  be  staked,  ^ered,  eifi^ht  rails : 
the  land  is  to  be  cleared  fit  for  the  seed  by  the  lOth  of  Sep' 
tember  next,  and  the  fencing  and  all  to  be  completed  by  the 
20th  of  September  next. 

''  For  which  the  said  Warren  Gamble  is  to  pay  the  said 
Gilbert  Orser  sixty  pounds;  thirty  pounda  in  advance,  and 
thirty  pounds  on  the  15th  of  October,  1855." 

The  plaintiff  went  on  with  the  ofaopping  till  the  Spring  of 
1854,  when  the  defendant  was  clearing  a  small  patch  for  no- 
tatoes  on  another  part  of  the  farm,  and  having  set  fire  to  his 
los;  heaps  the  fire  ran  over  upon  about  seven  acres  of  the  land 
which  the  plaintiff  had  chopped,  and  made  it  more  difficult 
for  him  to  clear.  He  expressed  his  doubt  to  the  defendant 
whether  he  would  be  able  to  finish  the  twenty  acres  in  oonse- 
(juonce  by  the  time  agreed  upon,  and  wished  to  ^ve  up  the 
job,  but  the  defendant  persuaded  him  to  go  on  with  it,  said  he 
was  sorry  for  the  accident,  and  took  some  blame  to  himself  for 
it,  promising  that  he  would  give  the  defendant  some  assistance 
in  ^ing  on  with  the  work.  In  the  fall  of  1854,  however,  the 
plamtifi  quitted  the  job,  giving  as  a  reason  that  he  heard  the 
defendant  had  said  he  meant  to  claim  damages  from  him,  be- 
cause he  had  not  finished  in  time.  At  that  time  the  plaintiff 
had  cleared  about  fifteen  acres,  and  the  defendant  had  sown 
it  with  ^i^in.  In  the  next  spring,  however,  the  plaintiff  went 
on  logging  a  small  piece  which  ne  had  chopped,  and  the  de- 
fendant put  a  spring  crop  on  it.  That,  however,  only  made 
about  sixteen  acres,  and  instead  of  fencing  the  whole  the  plain- 
tiff only  put  up  about  sixty  rods  of  fence  on  one  side,  and  that 
was  not  staked  or  rydered  as  agreed  upon.  Afber  that  the 
plaintifi  did  no  more. 

At  the  trial  at  Whitby,  before  J2o6ifMOfi,  C  J.,  it  was  ob- 
jected by  the  defendant  that  it  was  not  oorapetent  to  the  plain- 
tiff to  abandon  the  job  at  his  pleasure,  and  then  sue  for  what 
he  had  done.  The  learned  Chief  Justice  held  the  objection 
to  be  well  founded,  seeing  that  nothing  that  should  take  this 
case  out  of  the  general  rule,  that  a  man  cannot  break  off  in 
the  middle  of  a  work  which  he  had  engaged  to  perform,  or 
deliver  only  a  portion  of  such  goods  as  he  has  contracted  to 
deliver,  and  then  claim  to  be  paid  pro  ton  to.  It  appeared  to 
him  that  the  defendant  saying  that  he  would  not  be  particular 
as  to  time,  and  urging  the  plaintiff  to  go  on,  and  promiain^  to 
help  him,  were  no  reasons  why  the  plaintiff  should  hold  him- 
selt  relieved  from  the  obligation  to  finish  the  job  at  any  time, 
or  at  least  to  offer  to  finish  it,  and  to  persist  till  he  was  pre- 
vented. He  could  not  either  m  reason  say  to  ihe  defendanty 
« I  have  been  told  that  you  threaten  me  with  an  action  for  nOt 
finishing  my  work  in  time,  I  will  therefore  not  finish  it  at  all, 
and  will  appeal  to  a  jury  to  give  me  for  my  work  what  they 
may  think  it  to  be  worth.'' 

It  was  urged  that  the  fact  of  the  defendant's  having  put  in 
crop  the  land  that  had  been  cleared  was  salficient  to  throw 
upon  him  the  obligation  to  pay  for  it  at  once ;  but  the  learned 
Chief  Justice  saw  nothing  in  that  circumstance  that  should 
have  the  effect.  He  remarked  that  the  agreement  stipulated 
that  the  land  should  be  fit  for  seed  on  the  10th  of  SepMrnber, 
1854,  though  half  of  theXeO  was  not  to  be.  paid  till  the  year 
following:  that  there  was  no  restrictioD  against  the  dsfendant 
using  the  land  as  soon  as  it  should  be  cleared :  that  it  ameared 
probable  from  some  of  the  testimony  gtren,  that  the  pride 
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which  had  been  agreed  upon  in  1853,  for  clearing  and  fencing 
the  twenty  acres  was  considerably  less  than  the  present  price, 
and  lower  probably  than  the  price  generally  paid  then ;  but  on 
the  other  hand,  half  the  money  for  the  job  was  to  be  paid  in 
advance :  that  it  might  be  that  the  plaintiff  imapned  that  by 
abandoning  the  agreement  and  disabling  himself  from  suing 
upon  it,  he  would  probably  recover  more  upon  a  quantum 
meruUf  but  people  snould  he  faithful  in  their  engagements ; — 
and  he  held  that  the  plaintiff  must  finish  what  he  had  under- 
taken to  do,  or  at  least  shew  a  readiness  to  do  so,  before  he 
was  in  a  condition  to' claim  payment  for  his  partial  perfonn- 
ance. 

The  defendant  accepted  a  non-suit  with  liberty  to  move 
against  it. 

Cfwiks  obtained  a  rule  nisi  accordingly,  citing  2  Sm.  L. 
C.  20 ;  Famswarth  v.  Garrard,  1  Camp.  38 ;  Read  v.  Aann, 
10  B.  &  C.  440 ;  Roberts  v.  Havelock,  3  B.  &  Ad.  404. 

Dempsey  shewed  cause. 

RoBiNsoK,  C.  J.,  delivered  the  judgment  of  the  court 

The  non-suit  was  proper  in  our  opinion.  We  have  looked 
at  the  authorities  to  which  Mr.  Crooks  referred  us,  but  find 
nothing  in  them  to  support  the  plaintaiflPs  case.  The  wholo 
doctrioe  is  extensively  treated  m  2  Smith's  Leading  Cases, 
in  the  notes  to  Cutter  v.  PaweU;  and  we  consider  this  case 
to  fall  clearly  within  that  class  where  the  plaintiff  has  entered 
into  a  contract  indivisible  in  its  nature,  from  which  he  has  not 
been  discharged  by  any  failure  on  the  part  of  the  defendant  to 
fulfil  his  part,  or  by  any  refusal  to  allow  the  plaintiff  to  com- 
plete what  he  had  eng|aged  to  do.  In  such  case  the  contract 
18  still  open.  The  plaintiff  could  ;)ot  rescind  it  at  his  pleasure, 
or  treat  it  as  being  rescinded  through  his  own  delay  in  per- 
forming it.  Sixty  pounds  were  to  be  paid  for  clearing  and 
fencing  twenty  acres,  half  the  money  to  be  paid  in  advance, 
and  the  remainder  on  a  certain  day,  a  year  after  the  work  was 
to  have  been  completed.  In  such  a  case  the  plaintiff  must 
finish  the  work  for  which  the  remaining  payment  was  to  be 
made.  The  one  of  Sinclair  v,  BowUa  (9  B.  &  C.  92),  is  in 
principle  like  the  present ;  and  it  is  important  that  the  princi- 
ples which  bind  j)eople  to  the  fulfilment  of  their  engagements 
should  be  maintained,  otherwise,  whenever  a  man  nas  taken 
a  job  at  a  low  price,  or  when  prices  have  risen  greatly  after 
he  took  it,  he  would  feel  himself  a  liberty  to  abandon  his  spe- 
cial contract,  break  off  from  his  work,  and  sue  on  the  common 
counts  for  what  he  has  chosen  to  perform. 

Rule  discharged. 

ChABLKS   v.   DULMAGE. 

(lUperttd  bf  C.  Re/riHfon^  Esq.^  Batritter^t-Latp.) 
(Mich.  Term,  90  Vic.) 

iMttd  iiseribeiftr  patmt—S^  ^ f^  taxa-^Patmt  afteneards  tsiutd, 

Where  land  vna  retnrned  under  58  Geo.  III.,  eh.  7,  lec.  13,  m  dencribed  for 
'  patent,  ft  was  liaMe  for  taxes,  aivl   having  been  regularly  told  therefor, 
iMi,  that  the  aherifll^s  deed  mast  prevail  against  a  patent  subsequently  issued 
to  the  or%inal  nominee. 

(14  Q.  B.  R.  sen.) 

ErBCTKXKT  for  lot  31 1  8th  concession  of  Brighton  (formerly 
Murray). 

At  the  trial  at  Cobonr^,  before  RolM/iBonf  C,  J,,  a  verdict 
was  by  consent  found  by  the  plaintiff,  and  one  shilling 
dama^y  subject  to  the  opinion  of  the  court  upon  the 
following 

case: 

The  plaintiff  claims  title  under  a  patent  to  herself  as  only 
child  and  heiress-at-Iaw  of  Joha  Griffith,  deceased,  bearing 
date  April  8th,  A.D.,  1839,  issued  under  a  decree  of  the  Heir 
and  Devisee  Commissiouers,  and  bearing  the  following  memo- 
randum :  <<  0  123nd  Claim  Commissioners,  report  H  2  in  July, 
1837.  admn.  Sir  Francis  Bond  Head,  K.  C.  H.,  privileged  M. 
C.  John  GrifEitlv  original  nominee,  settlement  duty  per- 
formed.*'' 


The  defendant  claims  under  the  following  circumstances : — 

The  lot  was  first  included  in  the  return  under  59  Geo.  III., 
ch.  7,  sec.  12,  made  to  the  treasurer  of  the  Newcastle  district, 
under  date  the  24th  of  June,  1820,  as  described  for  a  patent  to 
Captain  John  Griffith,  which  return  stated  correctly  the  facta 
contained  in  it. 

On  the  19th  of  February,  1830,  48  acres  of  the  south-east 
an^Ie  of  the  lot  was  sold  for  taxes  to  William  Steele,  and  a 
sheriff's  deed  i^iven,  dated  10th  July,  1834,  and  registered  on 
the  14th  of  July,  1834. 

On  the  9th  July,  1839,  the  remainixijirone  hundred  and  fif^y- 
two  acres  were  sold  to  the  same  William  Steele  for  taxes,  and 
a  sherili's  deed  given,  dated  20th  November,  1840,  and  regis- 
tered on  the  30th  November,  1840. 

It  is  admitted  there  was  no  distress  on  the  land,  and  that 
so  far  as  the  sherifi's  proceedings  are  concerned,  the  sales 
were  regular. 

The  defendant  claims  the  east  half,  to  which  the  defence  ia 
limited,  under  conveyances  from  William  Steele. 

The  question  for  the  court  is,  whether  the  plaitlff  is  entitled 
to  succeed  for  all  or  an^  of  the  east  half  of  the  lot— that  is  to 
say,  whether  both  or  either  of  the  sherifi's  deeds  can  prevail 
against  the  plaint ifPs  title  under  the  patent,  and  it  is  agreed 
that  the  veixlict  be  entered  according  to  the  finding  uf  the 
court. 

Patterson  for  the  plaintiff. 

F,  BouUon  for  defendant. 

Robinson,  C.  J. — We  think  that  the  defence  was  entitled 
to  prevail  for  both  parcels  of  land  sold  by  the  sheriff  for  taxes. 
There  is  not  the  slightest  room  for  doubt  upon  the  provisions 
of  the  several  statutes  relating  to  land  assessments,  and  the 
sale  of  land  for  taxes,  that  the  rates  were  authorised  to  be  im- 
posed from  the  time  that  the  lands  were  returned  to  the  trea* 
surer  of  the  county  by  the  surveyor-general  as  having  been 
detcribed  for  patent,  although  no  patent  had  yet  been  issued. 
The  words  of  the  first  statute  are  plain  upon  that  point,  and 
we  have  repeatedly  held  that  they  admit  of  no  doubt ;  and  the 
legislature,  no  doubt,  meant  that,  for  otherwise  the  intended 
grantee  of  the  land,  fully  secure  that  the  crown  would  not 
disturb  him,  might  delay  suing  out  his  patent  merely  to  avoid 
the  taxes. 

Then  it  is  equally  plain,  that  if  the  land  was  liable  to  the 
tax  it  was  made  liable  to  be  sold  in  case  of  non-pajonent ;  and 
it  is  admitted  that  in  point  of  form  all  was  regularly  done  by 
the  county  officers. 

That  being  so,  we  are  clear  that  the  crown,  by  issuing  the 
patent  afterwards  to  the  person  who  had  neglected  to  pay  the 
taxes,  could  not  render  nugatory  and  void  all  that  had  been 
done  under  the  express  provisions  of  the  acts  of  parliament,  for 
that  would  be  setting  up  the  authority  of  the  crown  against 
that  of  the  L^islature. 

McLean,  J.— By  the  12th  section  of  59  Geo.  III.,  ch.  7,  the 
surveyor-general  was  required,  on  or  before  the  firet  day  of 
July,  18SM),  to  fumish  the  treasurers  of  the  several  districts 
with  a  list  or  schedule  of  the  lots  in  every  town  or  township 
within  their  respective  districts,  as  the  same  is  designated  by 
numbers  and  concessions,  or  otherwise,  upon  the  original  plan 
thereof,  in  which  list  it  must  be  specified,  in  colunms  opposite 
to  each  lot,  to  whom  the  said  lot.  or  any,  and  what  part  tnere- 
of  has  been  described  as  granted  by  His  Majesty,  and  whether 
any  part  remains  ungranted,  and  also  what  iota  are  reserved 
as  Crown  or  Clergy  Rsflorves,  or  for  other  public  purposes,  and 
to  whom  such  reserves  or  any  part  have  been  leased ;  and  a 
similar  return  was  to  be  trananiitted  annoally  thereafter  oa  or 
before  the  Ist  day  of  July  in  each  year. 

Then  hy  the  13th  section  of  the  same  act,  all  lands 
described  in  the  said  schedule  as  having  been  granted  or  let  to 
lease  by  His  Majesty,  are  from  the  time  they  are  so  returned 
made  subject  to  be  assessed  and  charged  to  the  payment  of 
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the  rates  or  taxes  imposed  by  the  act ;  and  the  same  sectiou 
authorises  the  collection  of  such  rates  and  taxes  by  distress 
when  any  can  be  found  upon  the  land.  By  the  14th  section 
it  is  made  the  duty  of  treasurers  to  keep  an  account  a^inst 
each  lot  or  parcel  of  land  <<  according  to  the  list  or  schedule 
famished  by  the  surveyor-^neral,"  enumerating  every  lot 
and  describing  the  same  as  m  the  schedule ;  and  by  the  15th 
section  an  accumulation  of  rates  is  imposed  if  suffered  to 
remain  in  arrear  beyond  a  certain  period. 

Under  that  statute,  all  lands  specified  in  they  surveyor- 
general's  schedule  as  having  been  granted  or  let  to  lease,  are 
made  liable  to  the  payment  of  rates ;  but  as  these  rates  could 
not  be  collected  except  when  there  was  distress  on  the  land 
sufficient  to  cover  the  amount,  the  act  6  Geo.  IV.,  ch.  7,  was 
passed  to  autiiorise  the  sale  of  the  land,  or  a  portion  of  it,  for 
the  satisfaction  oi  the  taxes  in  arrear.  The  mode  of  proceed- 
ing presonbed  by  that  act  is  admitted  to  have  been  pursued 
in  the  sale  of  the  lot  now  in  controversy,  and  it  was  not  re- 
deemed within  the  time  allowed  by  the  statute*  If  then  it 
was  liable  to  be  rated  and  sold,  the  party  who  purchased  and 
obtained  the  sheriff's  deed  must  have  acquired  a  good  title  in 
)aw,  though  in  fact  the  patent  from  the  crown  may  not  have 
been  issued  at  the  time.  It  was  returned  on  the  surveyor- 
geueral's  schedule  and  described  therein  as  having  been 
granted  by  His  Majesty.  Beins  so  returned  it  became  liable 
under  the  act  to  fale  rated  as  the  property  oi  the  individual 
mentioned  in  the  schedule  as  the  grantee. 

The  rates  not  being  paid,  it  was  subject  to  the  same 
remedies  as  all  other  lots  for  their  collection,  and  by  the  18th 
section  of  Geo.  IV.,  ch.  7 — the  sheriS  was  authorised  to  give 
a  deed  in  fee  simple  to  the  purchaser — ^the  lot  when  sold  not 
being  redeemed.  That  deed  in  fee  simple  must  have  the 
effect  of  superseding  any  other  title,  whether  in  the  crown  or 
in  an  individual,  otherwise  the  statute  must  be  inoperative. 
The  Court  of  Common  Pleas,  in  a  recent  case  (a)  have  taken 
this  view  of  the  effect  of  the  law,  and  1  think  there  is  no  doubt 
that  it  is  the  correct  view,  and  that  the  deifendant  is  entitled 
to  judgment  in  this  case. 

Burns,  J.,  concurred. 

Judgment  for  defendant. 


The  Queen  v.  Madden. 


{ReforttdbyC,  IM/iruon,  Stq.^  Bamtur^ULaw.) 

(Mich.  Term,  20  Vic.) 

On  an  indictment  for  bigamy  tli«  flr»t  wife  it  not  adniiasible  as  a  witneu  to 
prove  that  her  marriage  with  the  priaoner  was  invalid. 

The  prisoner  was  convicted  before  EichardSf  /.,  at  Wood- 
stock, ot  the  crime  of  bigamy. 

The  counsel  for  the  prisoner  proposed  to  call  the  first  wife 
to  shew  that  her  name  was  not  Mary  Murphy  at  the  time  of 
her  marriage,  as  mentioned  in  the  indictment,  but  Mary  Dar- 
lington. He  also  proposed  to  prove  by  her,  that  the  prisoner 
at  the  time  of  his  marriage  with  her  was  delirious  from  dis- 
ease, attd  incapable  of  contracting  a  valid  marriage:  that 
whatever  marriage  was  then  solemnized  was  only  one  <'  de 
f(Wto,^*  and  not  <<  de  jure  .*"  that  in  fact  she  and  the  prisoner 
never  considered  themselves  as  man  and  wife. 

The  learned  judge  refused  to  admit  her  as  a  witness  to  prove 
these  facts. 

The  prisoner  was  found  guilty,  and  sentenced  to  two  years' 
imprisonment  at  hard  larour  in  the  provincial  penitentiary, 
but  the  execution  of  the  sentence  was  delayed  until  the  opinion 
of  this  Court  should  be  taken  as  to  the  admissibility  of  the 
witness  tendered  to  give  such  evidence. 

12.  A.  Harrison  for  the  crown. 

BlevinSt  contra,  cited  fiegina  v.  Gooding,  1  Car.  &  Marsh, 
297 :  Peat's  Case,  1  Lew.  C.  C.  Ill,  288 ;  Wells  v.  Fletcher, 
5  C.  &  P.  12. 

|a)  RjTlcnisn  ▼.  VanVolkentmrgh,  not  yet  reported. 


Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  first  wife  was  properly  rejected^ 
though  it  is  evident  that  the  question  of  her  competency  or 
incompetency  affords  ground  for  much  ingenious  argument  on 
both  sides.  In  treatises  on  Criminal  Law,  from  Lord  BdU 
downwards,  it  is  stated  as  a  clear  proposition  that  on  a  trial  for 
bigamy  the  first  wife  cannot  be  a  witness  either  for  or  against 
her  husband,  but  that  the  second"  wife  (so  to  call  her,)  can,  for 
she  is  not  legally  the  wife  of  the  defendant,  though  the  cete^ 
mony  of  marriage  may  have  passed  t>etween  them.  It  is 
very  obvious  to  remark  that  both  these  propositions  assume 
that  the  first  marriage  was  a  valid  marriage,  but  that  if  the 
fact  were  otherwise,  then  the  foundation  for  applying  the 
principle  fails,  for  in  that  case  the  first  woman,  not  being  the 
wife  of  the  paity,  may  be  called  as  a  witness  for  or  against 
him,  while  &e  second  woman  beidg  in  law  his  wife  (if  there 
was  nothing  irregular  in  the  marriage  solemnized  with  her,) 
must  be  really  &e  legal  wife  of  the  defendant,  and  so  inad-' 
missible  as  a  witness  for  or  against  him.  It  would  seem  at 
first  to  be  most  unlikely  that  the  question  presented  in  this 
case  could  have  remained  for  any  length  ot  time  unsettled, 
but  upon  reflection  it  is  not  surprising,  because  the  prosecution 
for  bigamy  is  generally  instituted  oy  the  first  wife  ot  her 
friend^  and  it  is  not  likely  therefore  that  she  would  be  offered 
as  a  witness  for  the  defendant;  still  it  might  occasionally 
happen,  as  it  has  happened  here. 

We  find  nothing  expressly  in  point,  where  the  point  has 
been  raised  on  a  trial  for  bigamy,  except  in  Peat's  case  referred 
to  in  the  argument,  and  reported  in  the  2nd  vol.  of  Lewin's 
Crown  Cases,  page  111.  Tne  note  of  the  case  is  short.  The 
question  was,  as  the  reporter  ^ells  us,  whether  the  reputed  first 
wiff  of  the  prisoner  was  a  competent  witness  to  prove  that  her 
marriage  with  the  prisoner  was  illegal,  and  that  she  was  not 
his  wifci  Alderson,  Baron,  who  presided  at  the  trial,  held 
that  she  was  not  conrpetent*  That  would  seem  to  settle  the 
question  before  us  so  far  as  the  opinion  of  the  mdividual  judge 
could  settle  it,  but  in  a  subsequent  page,  288,  the  reporter  re* 
turns  to  the  case,  and  tells  us  that  what  the  prisoner  wished  to 
prove  by  calling  his  reputed  first  wife  was  that  his  marriage 
with  her  was  void,  because  she  had  a  husband  by  a  previooa 
marriage  living  at  the  time. 

This  placed  the  learned  baron  at  the  time  precisel]^  in  the 

g>sition  in  which  the  learned  judge  was  placed  in  this  case, 
e  had  to  determine  a  point  which  he  might  consider  as  one 
of  the  first  impression.  The  ^porter  tells  us  that  Baron  Aldef^ 
son  was  at  first  induced  to  think  that  she  might  be  examined 
simply  to  the  fact  of  her  beinff  the  wife  or  not  of  the  prisoner^ 
but  after  conferring  with  Wuliams,  J.,  (who  no  doubt  was 
holding  the  civil  court  at  Liverpool,  where  the  point  arose,) 
he  determined  not  to  receive  her  evidence,  but  to  reserve  the 
point  in  the  event  of  a  conviction  for  the  decision  of  the  judge&r 
The  prisoner  was  acquitted,  however,  and  so  fhe  case  was  not 
afterwards  heard  of.  The  reporter  has  a  note  to  the  caseV 
whether  the  judgment  was  not  fiven  upon  the  wrooff  issue ; 
and  he  intimates  that  it  should  have  been  considered  proper 
to  ask  the  witness  upon  her  voir  dire  whether  she  was  the 
legal  wife  of  the  prisoner,  and  to  examine  her  upon  that  col- 
lateral issue,  and  if  it  should  appear  on  her  evidence  so  takenf 
that  she  was  not  the  legal  wife  of  the  prisoner,  then  her  com- 
petency to  be  examin^  as  a  witness  upon  the  merits  of  the 
case  would  be  established.  That  opinion,  or  rather  sufigestionf, 
does  not,  we  fear,  derive  any  great  weight  ifom  toe  qwv 
authority  of  the  reporter.  The  first  impression  of  Baron  Aider* 
son,  however  hastily  formed,  would  be  considered  entitled  to 
much  authority  from  his  long  experience,  and  his  acknow* 
lodged  eminence  as  a  criminal  judge,  but  his  second  thought 
upon  the  point,  after  deliberation  and  conference  with  his  Ino* 
ther  judge,  can  more  safely  be  relied  upon.  After  all,  how- 
ever, it  is  not  that  kind  of  decision  that  could  be  allowed  to 
prevail  if  it  stood  opposed  to  any  judgment  that  had  beeif 
given  upon  the  point  by  the  judges  after  a  solemn  aigument  f 
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bat  we  have  foand  no  such  judgment,  nor  any  judicial  autho- 
rity af^ainst  what  Baron  Alderson  held  after  consuhation  with 
his  brother  judge,  and  in  reason  and  upon  principle  we  think 
their  view  was  the  correct  one.  Where  a  man  is  upon  his 
trial  for  larceny,  or  any  offence  other  than  bigamy,  or  where 
an  issue  is  bemg  tried  in  a  civil  case,  and  the  reputed  wife 
has  been  called  as  a  witness  for  her  husband,  the  question 
has  in  several  caties  arisen,  yrhether  she  could  not  be  allowed 
to  prove  on  her  voir  dire  in  the  first  place  that  she  was  really 
not  his  wife,  and  then  be  received  as  a  witness  in  the  case. 
The  decisions  under  such  circumstances  have  been  rather 
contradictory  (a),  but  they  could  not  govern,  we  think,  upon  a 
trial  for  bigamy.  The  question  put  to  the  reputed  first  wife 
then,  if  put  upon  their  voir  dire,  could  not  reasonably  be 
looked  upon  as  put  upon  the  trial  of  a  collateral  issue,  or  in 
the  case  of  a  preliminary  investigation,  for  if  she  should  give 
the  answer  which  the  prisoner  expects  from  her — namely, 
that  she  was  not  legally  married  to  aim — ^the  whole  case  falls 
at  once  to  the  ground ;  there  is  an  end  of  the  prosecution  for 
bi^my,  and  she  can  have  nothing  further  to  speak  to.  Her 
evidence  in  answer  to  such  question  goes  at  once  to  the  pri- 
soner's acquittal. 

As  we  have  already  stated,  there  is  room  for  much  argument, 
rather  ingenious  than  solid,  but  authority^  so  far  as  it  goes,  is 
against  the  admission  of  the  witness,  and  that  we  think  is  the 
case  also  upon  reason  and  principle. 

Our  opimon  is  that  the  conviction  was  proper. 

Conviction  affirmed. 


CHAMBER  REPORTS. 


(R^forud  for  tki  Jmw  Journal  and  Harristm}*  Common  Law  Proudun  Aet^ 

bjr  T.  MOOBS  BSNSON}  ESQUIBZ.) 


CoMSTOCK  V.  Edwards. 

FraHko'-iJbmmisskn  to  exammt  vntnetut—CotU. 

Wher«  tn  aetion  bu  been  brought  in  one  of  tbe  Superior  Contts  for  mn  amonnt 
within  the  iorindittion  of  en  Inferior  Court,  because  of  the  necenity  of  iasuing 
a  commission  f<»r  the  examination  of  witneseos,  Superior  Court  coats  will  be 
allowed. 

(Feb.  a,  issn.) 

This  was  an  ex  parte  application  on  the  part  of  plaintiff  for 
an  order  directing  the  allowance  of  County  Court  costs,  on  the 
ground  that  it  had  been  necessary  to  issue  a  commisssion  for 
the  examination  of  witnesses. 

The  suit  had  been  broaght  in  the  inferior  jurisdiction  of  one 
of  the  Superior  Courts,  and  judgment  having  been  recovered 
for  a  snm  within  the  jurisdiction  of  the  Division  Courts,  the 
Master  refused  to  tax  the  costs. 

Burrs,  J.,  granted  the  order.(&) 


DiCKIX  ET  AL  V.  ElMSLIR. 


Apptttfuneo—nfStt^Praetiet, 

Where  an  impearance  filed  by  defendant  was  by  mistake  endorsed  with  the 
letters  C.  G.,  who  was  also  Clerk  of  the  County  Court,  which  misled  the 
Djr.  C.  C.  and  caused  htm  to  fije  it  amonr  his  County  Court  papers,  and  the 
pJainliff,  finding  no  appeamce.  aiffned  juosment,  the  judgment  was  set  asido 
upon  payment  of  costs  by  dereiidanL 

(Feb.  5,  ISffT.) 

This  was  an  application  to  set  aside  a  judgment  for  non- 
appearance, and  the  execution  thereon  issued,  and  all  subse- 
quent pnxseedings,  for  irregularity,  with  costs,  on  the  ground 
that  the  judgment  was  signed  after  an  appearance  for  defen- 
dants had  been  duly  filed  in  the  proper  office;  or  on  the 
ftroond  that  the  judgment  was  signed  too  soon,  and  before  the 
time  for  appearing  had  expired ;  or  to  set  the  judgment  aside 
en  the  ments. 

te)  8e«  Renttor  T.  Cooke,  S  Dongi  4SS;  Ragina  ▼.  Young,  0  Cox.  C.  Q.  38e. 
p)  H%  mtM  Conaty  Count  Aimiidmtnt  Act. 


The  defendant's  attorney,  through  his  agent  at  Hamilton, 
filed  an  appearance  for  defendants  within  the  proper  time ; 
but  upon  the  appearance  paper  he,  through  mistake,  endorsed 
the  letters  <<  C.  C."  which  led  the  Deputy  Clerk  of  the  Crown 
to  suppose  that  it  was  in  a  County  Court  suit ;  and  he  accord- 
ingly filed  it  away  among  his  County  Court  papers.  There 
was  no  Appearance  Book  kept  in  the  office  before  the  1st  of 
June,  1857;  hence  plaintifis'  attorney  found  no  appearance 
among  the  Queen's  Bench  papers,  and  therefore  signed 
judgment. 

M.  C  Cameron  moved  the  summons. 

Jackson  showed  cause. 

Burns,  J. — I  will  set  the  judgment  aside,  but  it  must  be  on 
payment  of  costs  by  defendants,  because  the  whole  difficulty 
has  arisen  out  of  a  mistake  on  their  part  in  endorsing  the  letters 
"  C.C."  on  the  appearanc^. 

Order  absolute  accordingly. 

#  

Cleater  v.  Fraser,  (an  absconding  debtor.) 

Praetiee^Jhseottdmg  tUbtor—C.L,P.  Jet^  1856,  $te.  68. 

An  order  aathorizing  a  Sheriff*  to  sue  for  debts  due  to  an  aheoondnig  debtor,  to 
saiisfy  an  attaching  creditors*  execution,  under  the  63rd  section  of  C.  I*  P. 
Act  186Sf  will  be  granted  rx  jainlc,  upon  adSdaTit  showing  clearly  pbmtiflPs 
right  to  make  the  application. 

(Feb.  6,  1867.) 

J.  Macdonald,  for  plaintifi,  applied  er  parte  for  an  order 
authorizing  the  Sheriff  of  the  county  of  Halton  to  sue  persons 
indebted  to  defendant,  under  the  53rd  sec.  of  C.L.P.  Act,  1866. 

The  afildavits  on  which  the  appfication  was  made  were  that 
of  the  Sheriff,  statmg  that  the  real  and  personal  property  and 
effects  of  defendant  were  and  are  insufficient  to  satisfy  plain- 
tifPs  judgment, — and  that  of  plaintifi  stating  the  issuing  of  the 
writ  of  attachment,  the  recovery  of  judgment,  that  it  is  still 
partially  unsatisfied,  that  all  the  real  and  personal  property  of 
defendant  has  been  exhausted,  and  was  insufficient  to  satisfy 
his  judgment,  and  that  several  persons  within 'the  jurisdicttoa 
of  the  Court  are  indebted  to  defendant. 

Burns.,  J.,  granted  the  order. 


Bell  v.  WHrrx. 


Pfottko^IivmteHm^-C,  L.  P.  Act,  1866,  tee.  186. 

An  iojonction  will  be  granted  «t  jrarif  to  restrain  defendant  from  eattiag  and 
removing  timbers,  pending  the  action  of  ejectment. 

This  was  an  ex  parte  application  by  ^e2^,  plaintiff's  attoraer, 
for  an  order  for  an  Injunction,  under  the  126th  sec.  of  the  C.  L. 
P.  Act,  to  restrain  defendant  from  cutting  and  removing  timber 
from  off  a  lot  of  land  which  was  the  subject  of  the  present 
action  of  Ejectment,  until  the  suit  should  be  determined. 
Burns,  j.,  granted  the  order.Ca) 


(Reported  for  the  Law  Journal  and  HarriwnU  Common  Law  Proeedun  Act, 

6y  CiiARLBs  Wat,  Eeqoire.) 


Lyman  etal  v.  Smith. 

Alaeonding  debtor. 

Leave  granted  to  serve  absconding  defendant  with  writ  of  summons  by  mailing 
it  to  his  address. 

(Jan.  12, 1897.) 

In  this  case  defendant  absconded,  and  no  appearance  entered 
for  him.  Plaintiff's  attorney  having  reasQn  to  believe  that 
defendant  was  residing  in  the  United  States  of  America, 

(a)  It  is  now  the  praetica  to  cnnt  only  a  Mmuaons  ia  the  first  imtanas.   8m 
Harrison's  C.  U  P.  Act,  note  a  to  section  999. 
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Applied  for  leave  to  senre  writ  of  Summona  through  the  post 
in  lieu  of  personal  service.  Aa  affidavit  filed  by  plaintiff's 
attorney  stated  that  after  diligent  enquiry  he  was  informed 
and  believed  that  defendant  was  then  residing  at  Lewiston  in 
the  United  States. 

Bums,  J.y  granted  the  order  for  leave  to  post  writ  of  sum- 
mons as  service  thereof. 


Gallusia  v.  Butleb. 

Writ  of  Revivor  set  aside  Tor  irregulariiy.  _  The  reason  for  such  writ  being 
necesaar 
plied  wil 


necessary  not  being  stated  in  tliu  writ.    The  statute  must  be  strictly  com- 
ilh. 


(Feb.  0, 1897.) 

Paterson,  for  defendant,  moved  summons  absolute  to  set 
aside  a  writ  of  Revivor  served  on  him  oy  plaintiff's  attorney. 

Burns,  J,,  granted  an  order  on  the  ground  that  the  writ  of 
Revivor  did  not  comply  with  sec.  205  of  C.  L.  ?•  Act,  1856, 
which  requires  the  reason  why  such  writ  has  become  neces- 
sary to  be  set  forth  by  way  of  recital  in  the  writ.  Ibeave  was 
granted  by  consent  of  defendant's  attorney  to  amend  on  pay- 
ment of  coats. 


Kkrb  jet  al  v.  Smith  £t  al. 


DffmdanU  abMeottded—OnUrfor  Uave  to  j>neud, 
htvre  given  to  senre  pt|ttn  at  the  last  place  of  abode  of  aa  absoondiag  debtor. 

In  this  case  defendants  having  absconded,  plaintiff  applied 
for  an  order  for  leave  to  proceed  under  C.  L.  P.  Act,  sec.  45. 

The  affidavits  showed  that  a  writ  of  Attachment  was  issned 
on  21st  November.  That  the  Books  ooataining  the  debts  due 
to  defendants  were  plaoed  by  them  in  the  hands  of  the  plain- 
tifis,  and  that  they  promised  to  give  plaintifis  a  power  of 
attorney  to  collect  same.  That  defendants  had  no  connections 
in  this  Province,  and  that  they  formerly  carried  on  business  in 
the  village  of  Berlin  in  the  county  of  Waterloo.  That  efibrts 
had  been  made  by  the  Sheriff's  bailifi  to  effect  peraonal  service 
of  the  writ  of  Attachment,  and  that  after  diligant  enquiry  he 
had  been  unable  to  ascertain  to  what  place  defendants  had 
fled  and  he  was  unable  to  effect  personal  service  of  the  writ. 

Bums,  J.,  granted  an  order  that  plaintiff's  be  allowed  to 
proceed  by  filing  declaration  and  subsequent  papers  in  the 
office  of  ^e  Deputy  Cleik  of  the  Crown  in  the  county  of 
Waterloo,  and  by  serving  such  declaration  and  papers  by 
leaving  the  same  at  the  last  place  of  abode  of  defendants  in 
this  Provinoe. 

WaioRT  XT  AL  V.  Hull. 

Prisoner  m  eustody  on  mune  proceess  cannot  obtain  his  disdiarge  by  applying 
noder  sec  800  of  C.  L.  P.  Act,  lass. 

(Feb.  n,  18OT.) 

Defendant  in  close  custody  applied  for  his  discharge  under 
sec.  300  of  the  C.  L.  P.  Act,  1856.  By  his  affidavit  he  alleges 
that  he  was  a  prisoner  in  execution  of  a  debt  in  this  cause  at 
suit  of  plaintiffs.  That. he  had  given  plaintiff  notice  of  his 
intention  to  apply  for  a  discharge.  That  at  the  time  of  notice 
being  served  on  plaintiff,  defendant  had  been  in  close  custody 
in  execution  for  three  successive  calendar  months  in  this 
cause.  That  he  was  not  worth  £5  exclusive  of  wearing  appa- 
rel, kc.f  and  that  the  beds  and  ordinary  utensils  of  his  family 
did  a0t  exceed  £10.    That  he  had  not  been  served  with  inter- 


rogatories.   Plaintiff  filjd  an  affidavit  alleging  that  defendant 

was  not  in  custody  in  execution,  but  on  mane  process  issued 

in  this  cause. 

Burns,  J.,  decided  that  a  prisoner  on  mesne  process  cannot 

be  discharged  under  sec.  300  of  the  C.  L.  P.  Act,  1856,  and 

discharged  the  summons. 

Summons  disohaiged. 


Nugent  v.  Chambers. 


Ordir/or  wrii  p/  Ckrtionri  f»  rtmov*  eamufrom  Divimm  Cf art  iiils  Qii«m'4 

BtHth. 

A  writ  i^  Certiorari  tojpemove  a  cause  from  a  Di%'ision  Court  nader  sae.  85,  of 
13  &  14  Vic.,  cap.  SS,  in  a  case  where  defendant  resided  ia  a  pait  of  the  Pro> 
vitice  far  distant  from  the  division  in  whioh  the  suit  was  commeooed,  and 
also  on  aocounl  of  difficolt  qnestion  of  law  (hat  might  probably  ansa  on  ih« 
trial  of  the  case. 

(Feb.  is,  180T.) 

Summons  bsued  out  of  Second  Division  Court  of  the  united 
counties  of  Fronteuac,  Lenox  and  Addington,  against  defen- 
dant, for  a  claim  of  £2i  IBs.  7d.  and  128.  costs.  The  claim 
was  for  goods  furnished  to  defendant.  From  plaintiffs  affidavit 
it  appeared  he  had  formerly  resided  at  Frecfericksbouig  with 
his  wife  and  family,  that  about  the  vear  1839  his  said  wife 
Mary  Chambers  left  his  house,  and  he  had  not  seen  her  since, 
and  supposed  her  to  be  dead  until  the  last  few  months,  when 
it  was  reported  to  him  that  said  Mary  Chambers  was  living  at 
Fredericksbourgy  and  that  she  was  running  heavv  bills  against 
defendant  in  the  stores  in  that  neighborhood.  That  defendant 
had  resided  for  17  vears  past  in  the  township  of  Caledon  a 
distance  of  150  miles  from  the  place  where  plaintiff  resides. 
That  plaintiff  had  reasons  to  believe  that  other  tradesmen  were 
waiting  the  result  of  this  action  before  bringing  actions  against 
defencbnt  for  goods  furnished  to  the  said  Mary  Chambers. 

Fitzgerald,  for  plaintiff,  applied  for  an  order  for  writ  of 
Certiorari  to  remove  the  said  cause  into  the  Couit  of  Queen's 
Bench  under  Division  Court  Act,  1850,  sec.  85. 

Bums,  J.,  granted  an  order  on  the  ground  that  defendant 
resided  in  the  neighborhood  of  Toronto,  and  a  great  distaaca 
from  £roestown,  and  also  on  account  of  the  length  of  time 
that  had  elapsed  since  defendant's  separation  from  his 


BoUCBIXa  XT  AL  V.  PaTTOM  XT  At. 

Bummau  for  rtvitim  of  HMfiisw. 

Than  oan  ba  no  ravisioo  of  costs  taxed  in  a  oaape  not  in  Govt, 

(Fefai  14,  18ST.) 

A  summons  was  obtained  by  defendant's  attorney  calling 
on  plaintiff  to  show  cause  why  the  taxation  of  costs  in  this 
cause  should  not  be  revised. 

Bums,  for  plaintifis,  opposed  the  summons. 

Bums,  J.,  discharged  the  summons  with  costs,  on  the 
ground  of  there  being  at  the  time  the  summons  was  obtained 
no  cause  in  the  Court,  and  that  it  had  been  settled  by  th« 
patties. 


{Raporudfor  tk*  Law  Jovmai  and  Harruon**  Common  Law  TrouAvn  JLett 

6yC.  E.  E2VOU81X,  Esqaire,  B.A.) 

MXLLISH  XT  AL  V.  ThK  BcpFALO,   BrANTFORD  AMD  GODXmCR 

Railway  Company. 

Ubntf  paid  into  Court-^Gami$KHs, 

A  jvdf  a  in  Chambers  cannot  order  money  paid  into  Coon  fay  a  gamiahea,  wAft. 
out  authority,  to  b6  paid  to  the  judgmant  credttor,  bpt  wQl  order  it  to  be 
returned  lo  the  gamuaee. 

(MaMh  11,  lan.) 

The  facts  sufficiently  appear  in  the  judgment: 

Robinson,  C.J.-— Whatever  difficultv  or  Question  there  may- 
be in  this  case  arises  from  the  garnishee  clauses  in  the  C.  L. 
P.  Act  not  having  been  acted  upon  according  to  the  letter  nor 
in  the  manner  contemplated  by  the  Leg^sktuie.    The  paities 
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seem  to  have  considered  themselves  obliged  to  deviate  from 
the  common  course  by  the  circumstance  of  Mr.  Zimmerman's 
indebtedness  to  the  Company  being  solely  upon  negotiable 
paper.  He  would  continue  to  be  their  debtor  only  so  long  as 
they  held  the  bills ;  and  whether  he  would  have  anything  to 
pay  to  them,  would  depend  upon  whether  they  had  or  had  not 
endorsed  away  his  acceptances  before  the  garnishee  order  was 
served ;  and  as  they  were  not  yet  duo,  and  were  still  in  the 
widest  sense  negotiable,  it  would  depend  also  upon  what  the 
Company  might  do  with  the  bills  at  any  time  afterwards. 

This  peculiarity  in  the  nature  of  Zimmerman's  debt  to  the 
judgment  debtors,  and  what  has  happened  in  consequence  of 
it  suggests  a  doubt  whether  the  g  imishee  clauses  are  certainly 
applicable  and  this  gives  rise  to  the  question,  what  is  to  be 
done  with  the  surplus  ? 

As  I  infer  from  the  statement  of  facts  Morland  was  no  party 
to  the  agreement  under  which  Zimmerman  took  up  his  bills. 
If  so  he  has  done  nothing  to  compromise  his  rights  under  the 
attachment  order  which  he  had  served  before  the  Company 
parted  with  the  bills. 

By  requesting  to  have  tlie  money  paid  into  Court  the  gar- 
nishee and  the  Company  (the  ^t  judgment  creditors)  have 
thrown  upon  the  Court,  or  intenaed  to  do  so,  the  exercise  of  a 
juris  iiction  not  given  to  them  by  the  Acts,  of  determining  in  a 
summary  manner  the  claims  to  the  surplus. 

If  no  such  claims  were  advanced  as  that  on  behalf  of  Peter 
Reid,  which  seems  a  perfectly  just  one,  and  that  on  behalf  of  the 
Company  themselves,  or  rather  of  certain  individual  directors 
of  the  Company  on  account  of  advances  made  by  them  for 
the  Company,  the  course  would  be  clear.  The  regular  step, 
I  conceive,  would  in  that  case  have  been  to  hand  back  the 
surplus  to  Zimmerman,  who  having  been  already  made  liable 
to  Morland  for  the  amount  of  his  judgment,  would  thus  have 
had  the  means  of  relieving  himself  from  that  charge,  and  the 
residue,  if  therQ  was  any,  he  would  have  had  to  pay  over  to  the 
Company  unless  in  the  meantime  he  had  been  garnbheed  by 
some  other  judgment  creditors  of  theirs. 

That  he  would  be  the  debtor  to  the  Company  for  sifch  residue 
till  he  had  in  one  way  or  the  other  acquitted  himself  is  plain ; 
for  having  got  up  from  them  his  acceptances^  he  would  be 
looked  upon  as  holding  the  surplus  for  their  use.  But  though 
taking  this  course  would  in  the  simplest  manner  have  been 
complying  with  the  statute,  and  perhaps  in  the  only  regular 
manner;  the  risk  might  no  doubt  have  been  incurred  (though 
in  the  present  case  there  would  have  been  no  risk)  of  the  gar- 
nishee making  some  other  use  of  the  money — and  leaving 
Morland  and  the  Company  to  bear  the  loss. 

I  do  not  feel  that  that  would  form  a  sufficient  reason  for 
urging  upon  me  to  assume  a  jurisdiction  which  the  statute 
does  not  give  me,  of  deciding  summarily  between  the  claim- 
ants to  the  surplus.  Mr.  Zimmerman  having  taken  up  his 
bills  is  not  urging,  so  far  as  I  understand,  any  objection  to  the 
Court  doing  what  they  think  right  with  the  surplus,  in  other 
words  to  my  determining  whether  Morland  has  not  an  absolute 
right  to  bo  paid,  whatever  becomes  of  Reid's  claim,  and  oi 
th«  other  claim  spoken  ot, 

I  have  no  objection  to  say,  that  I  think  at  present  Moriand 
has  a  right  under  his  order  that  most  prevail  for  anything  that 
IT 


is  shown  to  me,  over  the  mere  verbal  assurances  of  the  Com- 
pany to  Reid  that  he  would  be  paid  out  of  the  debt  due  by 
Zimmerman,  and  also  over  what  may  have  been  nothing  more 
than  a  tacit  understanding,  or  merely  an  expectation  of  certain 
directors  that  their  advances  would  be  made  good  out  of  the 
same  money  >^hen  received. 

Its  receipt  by  the  Company  has  been  intercepted,  as  it  seems 
to  me,  by  Morland 's  attachment  order,  for  I  see  nothing  that 
can  be  held  to  have  created  a  legal  lien  uppn  the  expected 
proceeds  of  the  bills  except  the  attachment. 

This  is  my  opinion,  but  at  the  same  time  I  repeat  that  the 
parties  have  no  right  under  the  Act  to  place  me  in  a  position 
to  decide  that  point  summarily ;  and  I  do  not  consider  that  I 
can  properly  take  upon  me  to  do  so,  because  Morland,  as  I 
mentioned  before,  has  taken  no  part  in  the  arrangement,  and 
merely  stands  upon  his  rignts  under  the  order. 

Since  the  money  has  been  paid  into  Court  I  have  no  objec- 
tions to  leave  it  there  till  Term,  when  it  can  be  seen  what 
view  the  Court  will  take  oi  the  question. 

I  suppose  the  best  course  would  have  been,  if  it  had  occurred 
to  the  parties,  for  Zimmerman  to  have  paid  the  amount  of 
Mellish  &  Co.'s  judgment,  taking  care  to  have  it  endorsed 
upon  the  billp,  and  then  when  Morland  obtained  his  order  for 
payment  to  have  proceeded  in  the  ^ame  manner  with  that 
unless  that  would  have  engrossed  the  whole  of  the  residue  in 
which  case  he  would  have  got  up  his  bills. 

If  the  bills  be  yet  in  existence,  that  course  might  yet  be 
taken  by  returning  the  bilk  to  the  Company,  with  the  payment 
in  part  endorsed,  and  it  would  then  be  left  to  Mr.  Zimmerman 
to  decide  as  he  is  advised  between  the  claims  of  Morland 
under  his  order,  and  any  other  claims  that  might  be  advanced. 
If  this  arrangement  cannot  now  be  made,  and  I  am  pressed  to 
make  an  order,  I  do  not  see  that  there  in  any  order  that  I 
have  a  right  to  make  unless  that  the  residue  should  be  returned 
to  Zimmerman.  What  would  no  doubt  leave  the  Company 
subject  to  the  possibility  of  loss  from  having  parted  with  the 
bills  without  receiving  directly  or  indirectly  payment  in  full. 

So  if  I  should  take  upon  me  to  direct  the  money  to  be  paid 
to  the  Company,  I  might  be  finally  depriving  Morland  of  his 
remedy  under  the  order^  unless  he  could  force  Zimmerman  to 
pay  him  notwithstanding,  which  would  be  unjust. 

The  only  other  order  I  could  make  would  be  to  direct  Mor- 
land's  judgment  to  be  paid  out  of  the  money  in  Court,  which 
I  would  not  the  less  do  on  account  oi  his  having,  as  it  is 
staled,  a  registered  judgment  binding  upon  the  real  property 
of  the  Company,  or  at  least  making  himself  secure  under  the 
airangoment  between  the  old  and  new  Railway  Companies 
which  are  mentioned  in  tho  statement.  But  I  decline  to  do 
that,  because  I  have  no  right  to  make  a  disposition  of  the 
money  by  any  order. 

It  was  Zimmerman's  money  paid  into  Court  without  autho- 
rity, and  the  surplus  I  think  (if  no  understanding  is  come  to 
out  of  Court)  I  must  direct  to  be  returned  to  Mr.  Zimmerman 
who  will  then  be  debtor  to  the  Company  in  that  amount,  and 
will  hav^  to  act  as  he  is  advised  with  respect  to  Morland's 
garnishee  order. 
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Rom  it  al  ▼.  Bxooksi  and  Jomu. 

Jlad— InfolMni— Onto'  of  Prouetim, 

Ah  Idteriin  Ordet  of  protectjon  under  the  Iiuolrent  Debtors  Act  does  not  jve* 
vent  Btil  irom  sorrendering  their  prinoipa),  iior  does  the  final  oertifieaie  dis- 
«hvg«  them  from  lifthUity  of  the  bail  he  previoiwlx  fixed. 

(Mveh  SB^  lavr.) 

The  faotB  sufficiently  appear  in  the  judgment. 

RoBiMsoN,  C.J.-«-A  summons  was  granted  25th  Maich,  ISST, 
m  the  plaintiff  to  show  cause  why  an  Exonerttur  should  not 
be  entered  on  the  bail  piece  filed  in  this  cause^  upon  the  arrest 
of  defendant  Brookes,  and  why  all  proceedings  upon  the  bail 
(iece  should  not  be  permanently  stayed. 

On  the  groonds  stated  in  affidarit,  a  suit  was  commenced 
ih  May,  1866,  against  Jones  by  non-bailable  process,  and 
against  Brookes  by  Capioi,  on  which  he  was  arrested.  The 
defendant  Jones  and  one  Gamble  became  bail  for  Brooks. 

The  cause  was  tried  in  Octotwr,  1856;  when  a  verdict  was 
rendered  for  Jones,  and  against  the  other  defendant  Brooks 
for  £490. 

Judgment  against  Brooks  was  entered  in  December,  1856, 
•and  a  Co,  Sa.  taken  out,  and  given  to  the  Sheriff  of  York  and 
Peel,  returnable  7th  January,  1857,  which  writ  was  returned 
« fiofi  ut  inventus,** 

February  11, 1857,  process  by  summons,  at  the  suit  of  the 
plaintiffs,  issued  against  Jones  as  one  of  the  bail  of  Brookes 
upon  the  Recognizance,  and  copy  was  served  17th  February, 
to  which  Jones  appeared. 

Before  such  service  upon  him  (Jones)  Brookes,  the  debtor, 
applied  for  protection  under  the  Insolvent  Debtors  Act,  and  on 
16th  February  the  Judge  of  the  County  Court  of  York  and  Peel 
made  an  Interim  order  for  protection,  which  (it  is  alleged) 
prevented  Jones  from  surrendering  Brookes  in  his  discharge. 

Jones  swears  that  he  makes  this  application  for  own  relief, 
and  without  collusion  with  Brookes  or  any  other  person. 

On  the  16th  March,  1857,  the  Judge  of  the  County  Court 
granted  a  final  certificate  of  protection  to  Brookes. 

It  does  not  appear  in  the  papers  before  me  on  what  day  the 
Ca,  Sa»  against  Brookes  was  returned  **non  est  inventus,*' 
but  I  suppose  it  was  some  time  before  the  action  was  com- 
menced against  the  bail. 

The  interim  order  for  the  protection  of  Brookes,  as  a  debtor 
petitioning  under  the  Insolvent  Act,  was  made  16th  February, 
but  that  was  only  a  protection  against  creditors  ~it  did  not 
prevent  his  bail  from  surrenderiug  him,  nor  did  it  prevent  even 
his  arrest  on  civil  process  under  a  Judge's  order. 

Nothing  but  the  final  order  would  entitle  the  debtor  to  an 
absolute  exemption  from  arrest  on  civil  process ;  and  it  is  not 
necessary  to  consider  whether  the  bail  could  not  even  after  the 
flnal  order  have  surrendered  him,  leaving  him  to  apply  to  the 
Cburt  for  bis  discharge — because  long  before  the  17th  March, 
when  the  final  order  for  protection  was  made,  the  bail  had 
been  ^^ed ;  at  least,  so  I  infer  from  the  statements  before  me, 
to  the  process  agamst  the  bail  had  been  served  a  month 
before. 

The  application  for  the  Exoneretur  is  not  rested  on  the  final 
order,  and  could  not  have  been  under  the  circumstances ;  and 
nothing  is  said  about  the  final  order  in  the  affidavit  on  which 
the  <pplieation  is  founded.    It  is  pT(xiuced  however  by  oon- ) 


sent,  I  suppose,  and  appears  to  have  been  issued  on  the  17th 

March,  long  before  which  time  the  bail  were  called  upon  to 
surrender  their  principal,  if  they  could  have  done  so,  which 
they  certainly  might,  notwithstanding  the  interim  order. 

If  the  final  order  had  the  effect  of  dischaiging  Brookes  from 
the  debt  for  which  he  was  arrested,  it  would  seem  unreason- 
able that  the  bail  should  be  liable ;  but  whether  it  would  have 
that  efifect  or  not  cannot  be  seen  from  anything  before  me,  for 
it  does  not  appear  whether  that  debt  was  set  down  in  the 
schedule  or  not 

And  if  he  were  in  fact  dischaiged  from  the  debt,  that  has 
been  repeatedly  held  not  to  operate  in  relief  of  the  bail  if  they 
were  fixed  before,  which  they  were  in  this  case. 

The  summons  is  therefore  discharged  with  costs.(a) 


*mm 


Kxaa  BT  AL  v.  Bowik. 

/vdifiiMiil  bf  irfmdi    Ximuiim  tk§nem. 

The  eight  dayt  from  the  Ian  dar  for  appawing  mentioned  in  aactioa  SO  C.  U  F. 
Act,  I66S,  u  exdiuive  of  •uca  taut  oajr  for  entennf  appearanee. 

(Mareh  »,  ISffT.) 

The  facts  sufficiently  appear  in  the  judgment: 

Robinson,  C.  J.— HcLeoii  /.  granted  a  summons  cm  the 
plaintiff' to  show  cause  why  the  writ  of  Fu  Fa,  issued  in  this 
cause  should  not  be  set  aside  as  being  irregular  and  void,  with 
costs;  because  the  writ  was  issued  before  eight  days  had 
expired  after  the  entry  of  the  judgment  under  the  C.  L.  P.  Act 
in  a  case  where  the  summons  had  been  specially  endoried, 
and  the  defendant  had  not  appeared ;  and  because  the  Fi.Fa, 
was  altered  in  material  part  alter  it  was  issued  by  changing 
the  date  of  the  issuing  thereof  after  the  same  had  t>een  issued 
by  the  Deputy  Clerk  of  the  Crown,  the  writ  having  been 
issued  (and  marked  as  so  issued)  on  17th  January,  1857,  and 
the  date  being  altered  to  19th  January  after  the  issuing  of  ths 
writ  from  the  office. 

The  summons  (first  process)  was  served  *31st  Dec.,  1856, 
and  the  last  day  for  appearance  would  be  on  9th  January. 

Judgn^nt  by  default  signed  for  non-appearance  of  defen* 
dant  12th  January,  1857. 

Prescipe  for  Fu  Fa,  against  goods  filed  I7th  January,  and 
the  Fi,Fa,  actually  issued  on  that  day,  and  delivered  the  same 
day  to  the  sheriff. 

The  writ,  on  examining  it,  appears  to  have  been  altered  by 
obliterating  the  7  in  17,  aud  writing  9  in  place  of  it.  Goods 
have  been  seized  under  the  Fi,  Fa.  and  are  now  in  posaession 
of  the  sheriff. 

The  Deputy  Clerk  of  the  Crown  swears  that  he  issued  the 
writ  on  the  17th  January ;  that  the  pnecipe  was  filed  on  that 
day,  and  the  writ  dated  on  that  day  and  taken  out.of  hisoffioa 
by  the  plaintiffs'  attoiney  on  the  same  17th  January. 

That  about  10th  of  March,  when  a  motion  was  about  to  be 
made  to  set  the  writ  aside,  the  plaintiffs'  attorney  came  to  his 
office  and  searehed  the  books  there,  and  told  the  deponent 
that  he  had  made  a  mistake  in  entering  the  writ  in  his  boolu 
as  taken  out  on  17th  January,  for  that  it  was  on  the  19th,  and 
should  have  been  so  entered ;  and  requested  the  deponent  to 
alter  his  entries  in  his  books  to  the  19th  Januaiy;  that  the 


(«)  8tt  ^MMfiMT  ff  «l  V.  Gr99mt  t  U.  C.  L.  J.  74. 


1857;] 


LAW    JOtJRifAL. 


Hi 


deponent  then  looked  at  his  books  and  the  papers  in  the 
cause,  and  found  them  all  under  the  date  of  17th  January,  and 
also  the  preocipe  for  the  writ  and  his  entry  in  his  cash  book ; 
that  he  then^pon  told  the  plaintiffs'  attorney  that  he  had  made 
lio  mistake  in  the  date,  when  the  attorney  stated  that  he  (the 
Bi  C.  C.)  had  already  altered  the  date  of  the  writ. 

The  deponent  then  asked  to  see  the  writ,  and  the  attorney, 
Ikter  in  the  day,  brought  it  to  him :  when  the  deponent  fouhd 
that  the  writ  had  beeh  dated  17th  January,  1857,  in  his  hand 
Writing,  but  that  ti;b  7  hdd  bden  erased  and  9  written  oyer  it. 

He  swears  that  the  alteration  was  not  in  his  hand  writing, 
but  as  ke  belieyeb,  in  the  hand  writing  of  the  plaintiffs'  attor- 
ney; and  that  he  returned  the  writ  to  the  attorney  telling  him 
that  the  alteration  had  not  been  made  by  him  (the  deponent) ; 
and  declining  to  make  any  alteration  in  the  entries  in  his 
books,  or  in  the  day  of  filing  the  precipe ;  and  he  swears  posi- 
tively that  the  writ  was  not  altered  by  him  or  with  his  know- 
ledge, approbation,  or  privity. 

On  the  part  of  the  plaintiff,  their  attorney  swears  that  he 
took  the  praecipe  for  Fi*  Fa.  to  the  house  of  the  Deputy  Clerk 
of  the  Crown,  on  Saturday  evening  17th  January,  intending  to 
procure  the  Fi.  Fa,  on  the  next  Monday  morning ;  that  he 
believes  the  D.  C.  C.  filled  up  the  Ft.  Fa,  and  dated  it  on  the 
17th  January,  contrary  to  deponent's  intention ;  that  on  Monday 
l9th  January  ke  called  at  the  Deputy  Clerk's  ofRce  for  the 
jPt.  Fa.  and  finding  it  dated  on  the  i7th  caused  it  to  be  dated 
on  19th  January,  as  he  intended  it  should  be,  and  then  issued 
it,  to  wit  on  19th  and  not  before ;  that  it  was  not  altered  after 
it  was  issued ;  that  af^er  defendant's  goods  were  seized  he 
asked  lor  an  extension  of  time,  which  deponent  declined  to 
grant ;  that  no  steps  were  taken  towards  executing  the  writ 
till  after  2(hh  January ;  that  defendant  is  in  embarrassed  cir- 
cumstances, and  the  debt  is  likely  to  be  lost  if  he  has  an 
opportunity  to  put  the  goods  out  of  his  hands:  that  long  befbre 
this  application  the  defendant  paid  the  sheriff  £11  on  the 
execution ;  and  since  this  application  was  marie,  the  sherifi 
informed  deponent  that  he  had  received  £26  more. 

The  attorneys'  clerk  swears  that  the  Fi.  Fa.  did  not  issue 
till  19th  January^  and  that  he  believes  it  was  not  altered  after 
it  issued. 

And  the  attorney  makes  a  second  afiidavit>  in  which  he 
swears  to  a  statement  not  altogether  clear  and  intelligible^  but 
to  the  effect  that  he  took  the  writ  to  the  sheriff's  office  by 
mistake  on  17th  March,  and  having  discovered  his  mistake 
immediately  took  the  writ  out  of  the  sherifi's  office  again,  and 
on  the  19th  had  it  altered,  as  already  stated,  of  which  the 
Deputy  Clerk  of  the  Crown  had  due  notice,  and  as  he  believes 
"^ras  aware  that  on  l9th  January  he  took  the  Ft.  Fa.  to  the 
sherifi's  office :  that  the  date  of  the  pFGscipe  for  Ft.  Fa.  was 
left  blank,  to  be  filled  up  when  the  Pi.  Fa.  Issued,  and  has 
been  filled  up  as  of  17th  since  this  application  was  made. 

In  opposition  to  this  the  deputy  sherifi  Pollock  makes  oath 
(hat  the  Ft.  Fa.  was  placed  in  his  hands  by  plaintifis'  attorney 
on  17th  Jan.,  with  instructions  to  levy  the  amount  endorsed ; 
fhat  this  was  in  the  forenoon  of  that  day. 

That  in  the  afternoon  of  the  same  day  plaintiffs'  attorney 
itsked  him  to  lend  him  the  writ,'sa3ring  he  had  ibrgotten  to 


make  an  tiatTy  of  it  in  his  l)ook ;  that  he  took  it  aWay  with 
him  and  did  not  return  it  till  the  19th. 

He  annexed  a  copy  of  the  entry  in  his  txwks  of  the  receipt 
of  the  writ  on  the  17th  of  January,  and  swears  that  the  writ 
appears  to  have  been  altered  in  its  date,  (in  the  manner  already 
described)  which  alteration  was  not  made  by  the  deponent^ 
nor  does  he  know  how  it  took  place. 

The  two  affidavits  of  the  plaintifis'  attorney  do  not  compare 
well  together,  I  think,  nor  do  I  consider  the  last  by  any  means* 
a  satisfactory  statement ;  I  can  have  no  doubt  after  reading 
the  affidavits  of  the  Deputy  C.  C,  the  Jbeputy  Sheriff,  and  Mr. 
Cameron's  last  affidavit,  that  the  Execution  was  in  fact  taken 
out  on  the  l7th,  which  was  clearly  l)efore  the  eight  days  had 
elapsed,  which  are  required  to  intervene  (C.L.P.  Act,  sec.  60) 
by  the  statute  between  the  last  day  for  entering  appearance, 
and  the  entry  of  the  judgment ;  it  was  therefore  irregular,  and 
must  be  set  aside  with  costs,  and  the  goods  restored  to  the 
defendant. 

This  is  without  any  reference  to  the  alleged  illegal  alteratioit 
of  the  writ,  to  wkich  point  and  the  statements  upon  it  I  shall 
feel  it  necessary  to  call  the  attention  of  the  Court  in  Term. 

The  summons  was  served  on  the  31st  Deceml)er,.  and  by  it 
the  defendant  was  told  that  he  must  cause  an  appearance  to 
be  entered  for  him  taUhin  ten  days  after  the  service  of  the 
writ  inclusive  of  the  day  of  service;  we  must  therefore  count 
the  Slst  December  as  one  of  the  ten  days,  and  besides  that 
day  the  defendant  had  the  £ret  nine  days  in  January  to  enter 
his  appearance.  It  would  be  impossible  to  hold  that  he  had 
had  the  ten  days,  if  he  were  obliged  to^  enter  his  appearance' 
on  the  8th  January  at  latest ;  having  therefor^  the  9th  January 
as  his  tenth  day,  he  has  all  that  day  on  which  to  enter  appear* 
ance,  and  judgment  cotild  not  legally  be  signed  on  that  day* 

Hien  the  9th  of  January  heiDg  the  last  day  for  entering 
appearance  Execution  could  not,  according  to  the  60th  sec.^ 
be  issued  until  eight  days  had  elapsed  from  that  day^  which 
is  in  other  words  after  that  day,  and  the  17th  January  being 
the  last  of  the  eight  days  from  and  after  the  9th,  execution 
could  not  go  until  the  17th  January  had  expired,  whereas 
it  was  taken  out  and  given  to  the  Sheriff  in  the  forenoon  of 
that  day. 

NxoLEt  V.  BurrALO,  Brantfokd  &  GonxKica  R.  R.  C^^. 

Prattiuy  Amehmenl,  i99tk  dau$t^  t,  L.  P,  AH. 

In  general,  when  there  are  opposite  elaims  between  the  parties,  only  tha  balanea' 
call  be  attached  bjr  il  juagraent  cre<litor. 

(xMarch  ao,  lgS7.) 

The  fisu^ts  sufiiciently  appear  in  the  judgement. 

Robinson,  C.  J. — A  suitimons  granted  by  McLean,  J.4 
served  30th  March,  1857,  on  garnishee  James  Wilkes,  why 
he  should  not  pay  over  to  thd  Jndgnleht  creditor  the  debt  due 
by  him  to  the  Judgment  debtor,  or  so  much  thereof  as  will 
discharge  plaintifi^s  Judgment. 

It  is  shewn  by  the  garnishee  that  he  having  endorsed  notes 
for  the  defendants  in  the  ^rly  pait  of  1855,  obtained  fioni 
them  second  mortgage  Iwndsof  the  defendants  (the  company,) 
for  £4,400  sterling,  to  secure  him  for  such  Qndordements. 

That  afterwards,  the  defendents  l)eing  in  diffioultj  and  un- 
able to  continue  Using  their  Railway  unfess  they  eduf(l  fin3 
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funds  to  pay  their  laborers  and  other  creditors,  the  garnishee 
assumed  a  number  of  their  debts.  That  up  to  September, 
1856,  the  garnishee  had  paid  as  endorser  of  the  defendants' 
notes,  which  they  had  failed  toteke  up,  £1,315  lOs.  lid.,  and 
fiince  that  has  been  obliged  to  pay  other  debts  for  the  defen- 
dants assumed  by  him  to  the  amount  of  £3,090  18s.  3d. 

That  the  defendants  not  having  repaid  the  garnishee,  he 
Bent  their  bonds  above  mentioned  to  England  (apparently 
without  any  consent  of  theirs)  and  sold  them  there  in  Septem- 
ber and  October,  1866,  for  £4,910  28.  6d.,  Provincial  Cur- 
rency, which  money  he  applied  in  reimbursing  himself  what 
he  had  paid  out  for  the  defendants,  and  this  left  an  excess  in 
his  hands  £504  3s.  4d.  This  he  offered  to  pay  over  to  the 
Company,  but  they  refused  to  accept  it,  alleging  that  the  gar- 
nishee had  no  right  to  sell  their  bonds  left  in  his  hands  for 
security  only. 

On  the  11th  October,  Wilkes  was  served  with  a  garnishee 
order,  (i.e.,  an  attachment  order  simply  at  the  suit  ot  Morell 
&  Co.)  and  on  the  3nl  January,  1857,  with  another  garnishee 
order  of  the  same  description  ats.  Orr. 

The  order  in  the  present  case  ats.  Hedley  was  granted  17th 
March,  1857,  and  includes  a  summons  to  shew  cause  why 
Wilkes  should  not  pay  to  the  plaintiffs  his  debt  to  the  defen- 
dants, against  which  the  above  facts  as  cause. 

The  garnishee  swears  also  that  no  action  has  been  brought 
against  him  by  the  company,  (the  defendants,)  but  that  ho 
had  been  informed  by  their  secretary  that  an  action  will  be 
commenced. 

So  far  as  regards  the  balance  which  Mr,  Wilkes  acknow- 
ledges he  has  in  his  hands  for  the  company,  there  is  no  reason 
why  the  order  to  pay  should  not  go,  leaving  it  to  the  garnishee 
to  take  care  that  he  keeps  enough  in  hand  to  pay  the  two  for- 
mer attachment  orders,  for  he  is  fixed  as  to  the  amount  of 
these.^  Whether  both  or  either  of  these  prior  orders  will  ab- 
sorb the  £300  remaining  in  the  garnishee's  hands  I  have  no 
information,  and  therefore  can  make  no  allowance  fcr  them 
otherwise  than  by  what  I  have  stated  as  to  the  proceeds  of  the 
bonds  which  the  garnishee  has  applied  to  pay  his  own  debts 
as  he  states.  I  cannot  assume  that  he  owes  that  to  the  com- 
pany, and  in  such  a  form  that  he  could  not  set  off  against  any 
a  tK>n  t)}  them  the  debt  of  equal  amount  which  he  contends 
he  has  or  had  against  them  for  rconies  advanced  on  their 
account. 

I  think  it  is  not  clear  on  the  garnishee's  statement  whether 
he  remains  to  be  protected  against  any  of  his  endorsements, 
or  whether  the  notes  not  taken  up  by  him  have  been  since 
been  taken  up  by  the  company. 

This  appears  to  me  to  be  a  case  in  which,  under  the  197th 
olaose,  I  might  make  an  order  that  the  judgment  creditor 
shall  be  at  liberty  to  proceed  against  the  garnishee  by  writ, 
calling  on  him  to  shew  cause  why  there  should  not  be  cxecu- 
cution  against  him;  but  that  is  not  pressed,  and  I  see  no 
ground  for  withholding  the  order  so  far  as  relates  to  the  £500 
aid  upwards.  The  order  for  payment  will  be  made,  it  being 
understood  by  both  parties  that  this  is  not  to  be  treated  as  an 
order  to  pay  anything  more  than  the  excess  above  the  de- 
mands of  the  garnishee  against  the  company. 


Fraseb  t.  Kobins. 

Sj^ttngtt — Waste — Order  to  resirain. 

Under  2S6th  sec.  C.  L.  P.  Act,  a  JaAge  will  graiit  a  temporary  Injunction  lo 
restrain  waste  daruig  the  pendeucy  of  au  action  of  Ejectment. 

(^lorcb  80,1807.) 

This  was  an  action  of  Ejectment,  and  an  appearance  was 
entered  in  the  cause. 

On  10th  March,  1857,  the  plaintiff  moved  for  an  Injunction 
on  the  defendants,  not  to  cut  timber  on  the  land  m  question, 
or  to  remove  any  of  the  wood  and  hay  now  piled  and  stacked 
upon  the  land.  The  defendant  contended  that  the  sections  ot 
C.  L.  P.  Act  respecting  injunctions  did  not  apply  to  actions  of 
Ejectment  or  Replevin. 

Robinson,  C.J. — The  283rd  clause,  which  makes  provision 
for  Injunctions  being  claimed  in  the  action,  gives  the  remedy 
in  all  cases  of  breach  of  contract,  or  other  injury ;  and  it  enacts 
that  the  plaintiff  may  in  like  case  and  manner  as  is  provided 
in  respect  to  vuindamus  (275th  clause)  claim  a  writ  of  injunc- 
ti(in.  It  is  suggested  that  the  words  "  in  like  case,"  as  used 
in  283rd  clause,  mean  in  actions  of  the  same  description  ; 
and  as  the  275th  clause,  which  gives  the  remedy  by  manda- 
mu8y  gives  it  in  any  action  <*  except  Replevin  or  Ejectment," 
that  the  same  two  kinds  of  actions  must  be  held  to  be  excepted 
in  applying  the  283rd  clause  respecting  injunctions. 

Whether  that  was  clearly  intended  by  the  legislature  or  not, 
there  would  be  nothing  inconvenient  or  unreasonable  in  the 
restriction  which  would  except  those  two  forms  of  action  from 
tho  operation  of  the  283rd  clause, — because  as  to  Replevin 
there  is  no  room  for  the  remedy  by  Injunction,  the  property 
being  itself  in  the  hands  of  the  plaintiff,  and  the  defendant 
being  secured  in  its  return  by  the  Replevin  bonds  in  case  he 
shall  be  successful ;  and  as  to  Ejectments,  there  would  be  no 
sense  in  applying  the  283rd  clause  to  them,  because  the  judg- 
ment in  the  plain tifPs  favour  would  give  him  actual  possession 
of  the  land,  and  he  would  require  no  injunction  to  be  in  force 
from  that  time. 

Rut  it  is  the  286th  clause  which  we  have  to  consider  in 
reference  to  injunctions  moved  for,  as  this  was  to  restrain 
waste  or  destruction  tchile  the  action  is  pending.  There  is 
nothing  in  that  clause  expressly  limiting  its  application  to 
such  cases  only  as  those  in  which  the  plaintiff  may  claim  an 
injunction  in  his  pleading  as  one  of  the  objects  of  the  action — 
and  the  provision  will  be  much  less  beneficial  than  it  must,  as 
I  think,  have  been  intended  to  be,  if  it  must  be  so  limited ;  in 
other  words,  if  no  temporary  injunction  can  be  obtained  by  a 
plaintiff  in  Ejectment,  under  any  circumstances,  to  stay  waste 
while  the  action  is  pending. 

There  may  be  cases  strongly  calling  for  it,  as,  for  instance, 
when  a  mere  trespasser  has  gone  upon  land,  or  an  overholding 
tenant  refuses  to  go  out,  and  puts  his  landlord  to  an  action.  la 
either  case  the  defendant  may  not  be  in  circumstances  to  make 
compensation  in  damages  for  any  destruction  he  may  commit ; 
and  it  does  sometimes  happen  that  such  peisons,  while  the 
action  is  going  on,  either  for  the  purpose  of  making  an  unjust 
gain  or  from  a  malicious  feeling,  commit  injuries  of  a  very 
provoking  kind,  while  they  are  holding  an  unlawful  posseasdon 
which  they  know  must  soon  cease.  The  case  of  77ie  Attorney 
General  v,  HaUett,  16  M.  &  W.  569,  and  the  cases  zeferred 
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to  in  it  show  that  a  Court  of  Equity  would  in  a  strong  case  of 
the  kind  I  have  supposed  grant  a  temporary  injunction  to 
restrain  waste,  while  the  action  in  which  the  right  is  to  be 
tried  is  yet  undetermined.  I  do  not  think  it  unreasonable  to 
suppose  that  the  Legislature  meant  by  the  286th  clause  to 
give  the  same  remedy  in  a  convenient  manner  applicable  to 
tiie  case,  without  leaving  the  plaintiff  to  seek  it,  by  a  more 
expensive  proceeding  in  another  Court. 

It  was  indeed  my  impression  that,  in  actions  of  Eject- 
ment, this  remedy  by  temporary  injunction  would  be  more 
beneficial  than  in  any  other,  and  having  heard  that  this  provi- 
sion had  in  other  cases  in  Chambers  been  taken  to  apply  to 
Ejectment,  I  granted  it,  without  a  doubt  occurring  to  me  as  to 
the  legality  of  the  proceeding. 

The  affidavit  on  which  the  writ  was  granted  being  strong, 
and  being  reluctant  to  consider  that  the  statute  does  not  give 
the  power  to  issue  a  temporary  injunction  in  plain  cases  of 
this  kind.     I  allow  it  to  stand,  at  least  till  the  trial. 


Gr£i:n£  et  al  v.  Wood. 


PrucUcs — Attaehmmt. 

An  attachment  for  di8obr)ring  a  Judge's  ordrr  for  examination,  under  sec.  19S, 
C.  L  P.  Act,  will  not  be  granted  by  a  Judge  in  vacation. 

(March  W,  18OT.) 

The  facts  sufficiently  appear  in  the  judgment. 

RoBiNfov,  C.J. — Mr.  Justice  McLean  had  granted  a  sum- 
mons on  the  defendant,  to  show  cause  why  an  order  should  not 
be  made  for  an  attachment  to  issue  against  him  for  not  attend- 
ing for  his  examination  respecting  debts  due  to  him  as  directed 
by  a  Judge's  order  made  26th  December,  1856. 

An  appointment  had  been  made  by  the  Judge  of  the  County 
Court  before  whom  he  was  to  have  been  examined,  which 
was  endorsed  on  the  older,  and  the  order  to  be  examined  had 
been  made  a  Rule  of  the  Court  of  Common  Pleas. 

The  doubt  I  have  is  whether  an  attachment  for  contempt  of 
such  an  order  can  be  issued  in  vacation.  The  statute  (section 
193)  does  not  authorise  it. 

In  sections  285  and  286,  which  give  the  remedy  by  Injunc- 
tion, the  Legislature  has  expressly  allowed  an  attachment  for 
disobedience  of  the  Injunction  to  be  made  by  a  Judge  in 
Tacacation. 

I  do  not  find  that  express  permission  to  sue  out  an  attach- 
ment in  vacation  given  in  any  other  instance  by  the  C.  L.  P. 
Act.  The  reason  for  giving  it  then  is  obvious — for  otherwise 
the  whole  object  of  the  Injunction  might  be  lost. 

The  present  order  is  not  one  of  that  obviously  unjust  kind ; 
but  yet  it  may  be  of  great  consequence  to  the  plaintiff  to  get 
the  information  without  delay — for  otherwise  he  may  lose  the 
object  of  his  application,  by  some  person  who  has  been  later 
in  applying — but  wliom  the  defendant  b  more  willing  to  fiivor, 
obtaining  the  information  before  him. 

It  is  probable  that  if  it  had  been  discussed  in  the  Legislature 
whether  obedience  might  not  be  enforced  in  such  a  case  as 
this  by  attachment  to  be  issued  in  vacation  it  would  have  been 
directed  by  the  Act ;  but  since  the  Legislature  has  made  no 
such  provision  in  regard  to  these  orders,  although  they  have 
iu  other  cases,  I  think  we  are  left  to  proceed  as  at  Common 
Law  when  a  Rule  of  Coart  has  been  disobeyed ;  and  certainly 


the  general  rule  is  that  such  a  process  can  only  be  awarded 
by  the  Court  in  terra  time,  although  there  are  exceptions  under 
provisions  that  have  been  made  in  particular  statutes,  as  in  the  a 

two  clauses  I  have  just  mttKfk  to,  and  in  our  statute  respect-    yjci^ 
ing  the  disobeying  by  a  Sheriff  of  a  rule  to  return  a  writ. 


*t- 


Patton  v.  Provincial  Insurance  Company  of  Toronto. 

Practice — Ledaration — Suptrfluous  matter. 

A  jadge  will  not  order  suporfluoDs  matter  to  be  Rtruck  out  of  a  Declaration,  bat 
Mrill  refer  it  to  (be  master  of  the  Court  to  do  so,  with  costs. 

(April  1, 1857.) 

The  action  was  on  a  Policy  of  Insurance  against  fire. 

The  summons  taken  out  called  on  the  plaintiff  to  show  cause 
why  the  recitals  of  the  policy  of  insurance  declared  on,  after 
the  statement  of  the  insurance,  and  down  to  and  including  the 
specific  averments  of  the  performance  of  the  conditions  of  the 
policy;  and  such  other  parts  of  the  declaration  as  may  be 
thought  superfluous  should  not  be  struck  out  of  the  declaration 
with  costs ;  and  why  in  the  meantime  all  further  proceedings 
should  not  1)6  stayed. 

The  declaration  was  in  the  form  hitherto  in  general  use, 
getting  out  all  the  conditions  and  terms  of  the  Policy,  with 
averments  that  the  plaintiff  had  done  none  of  those  things 
respectively  which  would  have  avoided  the  policy,  as  if  the 
pleader  were  unmindful  of  the  provisions  in  the  C.  L.  P.  Act, 
(sees.  98,  101,  106,)  which  make  it  safe  to  omit  many  things 
now  which  conld  not  prudently  have  been  omitted  before. 

Robinson,  C.J. — I  do  not  see  in  the  Act  any  direction  or 
authority  to  move  to  strike  out  superfluous  averments  in  the 
declaration — which  the  defendant  has  moved  in  this  case; 
but  as  the  effect  of  the  recent  changes  which  I  have  referred 
to,  is  to  enable  the  plaintiff  to  confine  himself  with  mure  con- 
fidence than  he  could  before  have  done,  to  such  statements  as 
are  essential  to  showing  a  good  cause  of  action,  we  may  with 
so  much  less  hesitation  take  the  course,  which  it  has  been 
considered,  the  Courts  were  at  liberty  to  take  at  the  Common 
Law.  I  refer  to  the  cases  of  DundcLs  v.  Lord  fVeymottth, 
Cowper's  Rept.  665 ;  Price  v,  Fletchery  Ibid  727;  and  also  to 
Fanner  v.  Champneyny  1  Co.  M.  &  K.  369. 

1  will  therefore  in  this  case  refer  it  to  the  Master  to  strike 
out  the  superfluous  matter  in  the  declaration  in  this  case  (with 
costs),  as  was  done  in  Price  v,  Fletcher,  Cowper  727. 


The  Mxwicipalitt  of  Sandwich  v.  Drouillari>. 

Practiet—PUading  setfcral  pUat—C.L.P.  Act,  1856,  sees.  1«J,  129, 180. 

Where  the  general  issue  traverses  the  statements  in  the  diffinTent  coants  of  tha 
declaration,  the  defendant  will  not  l>e  allowed  at  the  aame  tine  tojNit  in  pleat 
denying  these  statements  respectively. 

(April  1, 1807.) 

The  facts  sufficiently  appear  in  the  judgment. 

Robinson,  C.J. — The  defendant  has  moved  to  be  allowed  ta 
plead,  besides  the  plea  of  <<  not  gnilty^"  two  special  pleas,  and 
also  to  demur  to  the  declaration. 

The  dec Ih ration  alleges  in  the  first  count  that  the  defendant 
had  erected  a  fence  across  and  upon  a  highway  in  the  town- 
sliip  of  Sandwich,  being  the  line  of  road  between  the  2iid  and 
3rd  concessions ;  and  that  the  plaintiffs  by  anthority  of  tfio 
statute  in  that  behalf,  proceeded  to  open  the  said  hig^wa^ 
and  to  romoye  the  said  fenee^  bat  that  the  defendant  hu 
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and  prevented  them  from  opening  the  said  highway.  And 
also  that  the  defendant  erected  a  fence  upon  the  said  highway, 
so  that  the  same  could  not  be  used  as  a  highway,  and  still 
maintains  the  fence  so  erected,  and  prevents  the  highway  from 
being  so  used,  to  plaintiffs'  damage  of  £50, 

The  defendant  desires  to  demur  to  the  declaration,  and  also 
to  plead— 1st.  Not  guilty.  2nd.  To  the  first  count,  that  he  has 
not  erected  a  fence  across  or  upon  the  said  highway,  nor  did 
he  prevent  the  plaintiffs  from  opening  the  said  highway,  as  in 
that  count  alleged.  3rd.  To  2tid  couitt,  that  defendant  did 
not  erect  a  fence  upon  the  said  highway  so  that  the  same  could 
not  be  used  as  a  highway,  nor  does  he  xtiaintaiif  or  keep  the 
same  so  erected  as  alleged. 

The  defendant's  attorney  has  made  an  affidavit  that  he 
believes  that  the  defendant  has  just  ground  to  traverse  the 
Several  matters  proposed  to  be  traversed,  and  that  the  same 
and  the  matter  sought  to  be  pleached  by  way  of  confession  and 
avoidance,  are  true  in  substance  and  in  fact. 

i  can  imagine  no  necessity  for  eitlier  of  tlie  pleas  specially 
traversing  the  statements  in  the  respective  counts,  when  "  not 
^ilty"  is  pleaded  to  (he  whote— because  that  surely  puts  in 
issue  the  very  things  traversed  iu  these  two  pleas — t.c,  com- 
mission of  the  acts  charged ;  they  are  not  what  are  called  pleas 
in  confession  and  avoidance. 

I  disallow  these  pleas  therefore,  unless  the  plaintiff  prefers 
retaining  them,  without  the  general  issue. 

I  think  the  demurrer  in  this  case  should  be  allowed — ^but 
as  the  action  is  an  experimental  one,  and  seems  open  to  ques- 
tion on  several  grounds,  I  think  it  clearly  a  case  in  which  the 
demurrer  shduld  be  determined  before  the  issue  is  taken  down 
to  trial,  and  so  order. 


Stjifford  v.  Truxman. 

Jmdgmmt  tnme  pro  tvme-^Tim»  ^  mUermg. 

A  putf  will  not  be  allowed  to  enter  judjnnent  nwu  fn  tuMc  when  the  delay  hni 
been  that  of  the  party  and  not  of  the  Conrt. 

(April  9|  189T.} 

The  facts  sufficiently  appear  in  the  judgment. 

R0BIM8ON,  C.  J.-^The  defendant  applies  to  be  allowed  to 
enter  judgment  nuncyro  tunc  as  of  the  25th  June,  1856,  on 
which  day  the  Court  gave  judgment  discharging  Rule  for 
new  trial. 

It  was  an  action  for  dower,  commenced  in  1855  and  tried  in 
January  1856,  when  a  verdict  was  given  for  the  tenant ;  in  the 
term  following  the  plaintiff  obtained  a  rule  nisi  for  new  trial 
upon  the  evidence  and  on  affidavits,  which  was  served  on  12th 
February,  1866. 

The  premises  were  in  the  county  of  Peel,  and  the  demandant 
fftsided  in  the  county  of  Huron,  and  could  not,  it  is  stated, 
obtain  affidavits  in  answer  to  those  filed  by  the  plaintiff  in 
time  to  show  cause  against  the  rule  in  Hilary  Term,  and  it 
was  enlarged  on  that  account  till  Easter  Term,  1856. 

In  Easter  Term  the  rule  nisi  was  argued,  and  judgment  was 
given  on  the  judgment  day  after  that  Term  (25th  June)  dis- 
charging the  rule. 

It  is  sworn  by  the  attomies  for  the  tenant  that  he  was  delayed 
lor  some  time  in  entering  judgment  in  consequence  of  being 
unable  to  proonre  the  subpcBnas  for  his  witnesses  from  the 


person  who  had  served  them,  and  also  a  statement  of  th^ 
sums  paid  to  the  several  witnesses  for  their  attendance. 

That  about  the  24th  of  August,  1856,  the  tenant  came  to 
Toronto  to  his  attorney,  and  gave  him  some  information  res- 
pecting the  witnesses,  and  was  to  return  iu  a  short  time  with 
full  information,  but  he  died  suddenly  as  he  was  leaving 
Toronto  on  his  way  home. 

That  the  difiiculty  in  procuring  the  necessary  affidavit  of 
disbursements  was  increased  by  the  death  of  the  tenant,  an<^ 
has  fiot  yet  heen  removed,  and  the  judgment  has,  in  conse- 
quence, not  yet  been  entered  Up. 

The  demandant  has  lately  brought  an  action  for  dower 
against  the  heirs  of  the  late  tenant. 

I  should  have  been  glad  to  have  acceded  to  this  application 
if  it  had  appeared  to  me  that  it  was  warranted  by  authority, 
for  I  do  not  see  that  it  could  do  injustice  to  the  demandant,  as 
her  right  to  dower  was  faiily  tried  in  the  former  action,  and 
the  verdict  in  favour  of  the  tenant  wis  sustained  by  the  Court : 
and  the  heir  of  the  tenant,  who  is  now  sued,  if  he  could  set 
up  that  judgment  in  bar,  would  be  placed  only  in  a  just  posi- 
tion ;  and  this  case  ^ould,  not  improbably,  arrive,  Without  the 
expense  and  delay  of  a  trial,  at  the  same  result  as  it  will  after 
a  trial.  But  on  the  other  hand,  \te  afe  to  consider  that  th€f 
effect  of  the  judgment,  if  allowed  now  to  be  so  entered  as  to 
make  it  legal,  notwithstanding  the  statute  17  Car.  II.,  wotfld 
be  that  the  widow  would  be  therebjr  finldly  baifred  as  to  her 
right  to  the  estate  which  she  claims ;  and  that  being  so,  the 
Court,  and  more  especially  a  single  Judge  out  of  Court,  should 
not  do  what  will  have  that  effect,  if  the  propriety  of  it  be  at 
all  questioned. 

I  find  notiiing  in  the  case  cited  by  Mr.  GambU,  of  £9an$ 
V,  ReeBf  12  Ad.  &  £11. 167,  that  appears  to  go  by  any  means 
the  length  of  supporting  this  application.  Blewett  v.  TWgon- 
ning,  4  Ad.  &  £11. 1002y  cannot  be  treated  as  authority  for  it 
It  was  determined  without  taking  time  to  consider,  aiKi  with- 
out any  authorities  cited  or  reasons  given  by  the  Court  for  their 
judgment;  and  besides  there  was  this  difference  between 
that  case  and  the  present,  that  the  party  against  whom  the 
verdict  was,  died  within  two  terms  after  the  delay  which  had 
been  occasione<l  by  the  pending  rule  ceased.  Here  two  full 
terms  elapsed  after  the  Court  had  disposed  of  the  rule,  and 
after  the  death  of  the  party.  It  is  not  till  about  9  months  after 
the  judgment  given,  and  7  months  from  the  death  of  the  party 
that  this  application  was  made. 

The  case  of  Evans  v.  Rees,  is  a  deliberate  decision  of  the 
Court  of  Queen's  Bench,  which  seems  strongly  to  support  this 
application,  but  it  stands  so  strongly  opposed  to  many  deci- 
sions both  before  and  after  it  that  have  been  made  in  all  the 
Courts ;  that  I  should  not  feel  warranted  in  following  it,  even 
if  the  facts  were  not  stronger  in  &vour  of  the  party  applying 
in  that  case  than  they  are  in  this.  But  in  fact  the  delay  then 
was  much  less ;  the  trial  took  place  in  the  spring  of  1839, 
and  the  defendant,  who  obtained  a  verdict,  died  on  3rd  April 
before  the  ensuiner  term  in  which  a  rule  for  new  trial  was 
moved,  which  the  Court  discharged  on  8th  May,  1839.  Judg- 
ment was  entered  on  24th  June,  12  days  only  after  the  end  of 
Trinity  Term,  which  was  the  second  Term  after  the  verdict 
There  is  a  vast  difference  between  that  case  and  the  present^ 
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and  it  appears  to  me  that  I  coald  not  make  the  order  moved 
for  here  without  disregarding  wholly  the  authority  of  many 
cases  in  all  the  Courts.  1  cite  in  the  Exchequer :  Lawrence 
V.  HodgBouy  17  L.  J.  368;  Lanman  v.  Lord  Audley,  2  M.  & 
W.,  535. 

In  the  Queen's  Bench :  Doe  dem  Thylor  v.  Crispf  7  Dowl. 
589;  Miles  v.  Bough,  3  D.  &  L.  105;  andMUes  v.  WiUianu 
9Q.B.  47. 

In  the  Common  Pleas :  Fishmonger  v.  Robertson,  3  C.  B. 
970;  Vaughan  v.  Wilson,  4  Bing.  N.  C.  116;  and  Freeman 
9.  Franch,  12  C.  B.  407. 

I  discharge  the  summons,  but  not  with  costs. 


DaYIXS   7.  MUCKLS. 
PrKMlie^—Dfdanitiim-— Common  ComiUt, 

FbuntiiT  need  not  alloge  the  amount  claimed  under  each  of  the  common  eounta 
if  he  makes  a  genenl  daim  under  all  of  them  at  the  end  ol  his  declaration. 

(April  2, 1897.) 

Plaintiff  declared  in  his  first  count  thus :  <^  Robert  Daviesy 
by  »  ,  his  attorney,  sues  David  Mnckle,  who  has  been 
summoned/'  &c.y  (stating  the  process  as  usual) ;  <<  for  money 
payable  by  the  defendant  to  the  plaintiff,  for  goods  bargained 
and  sold  by  the  plaintiff  to  the  defendant," — adding  a  second 
count  on  an  account  stated,  and  concluding,  <<  and  the  plaintiff* 
i^laims  X125." 

To  the  first  count  defendant  demurred,  and  gave  this  note  of 
lus  objections :  that  it  waa  not  stated  that  the  goods  were  sold 
by  the  plaintiff  to  the  defendant  at  his  request ;  nor  that  the 
defendant  was  indebted  to  the  plaintiff— nor  in  what  amount ; 
Aor  that  the  defendant  owed  the  plaintiff  anything  for  the  said 
goodii  and  chattels. 

The  plaintiff  moved  to  set  aside  this  demurrer  as  frivolous, 
and  because  no  substantial  ground  of  demurrer  is  stated  in  the 
margin  as  required  by  the  Rules  of  Court ;  and  that  the  plain- 
tiff should  have  leave  to  sign  judgment  or  leave  to  aniend 
without  costs. 

RoBiNSOM,  C.  J. — I  take  this  declaration  to  be  dearly  suffi- 
cient, under  sees.  108  &  140  of  the  C.  L.  P.  Act,  and  schedule 
B.,  and  the  demurrer  must  be  set  aside  as  frivolous,  with  costs, 
and  the  plaintiff  be  at  liberty  to  sign  judgment  as  to  the  first 
count,  unless  the  defendant  plead  issuably  thereto  within 
twenty-four  hours. 


GsztwoLD  T.  BvrrALo,  BaAin'FOED  &  Godericr  B.   R.  Co. 

Taylor  &  Kirbt,  Garnishees. 

Th«  pMMlty  of  a  Bond  ja  not  a  debt  within  the  loeaniDf  at  mc  194  C.  L.  P. 
Aet,  and  eannot  be  attached. 

<April  s,  lavr.) 

The  facts  sufficiently  Appear  in  the  judgment. 

Robinson,  C.  J. — On  25th  March  last  the  plaintiff  obtained 
an  attaehment  order  under  the  garnishee  claaao  194,  sec.  C. 
L.  P.  Act,  oo  Taylor  &  Kirby,  with  summons  on  them  to  Bhew 
cause  why  they  should  not  pay  over  to  the  plaintiff  the  debt 
due  by  them  to  the  defendants. 

The  garnishees  shew  for  cause  that  one  Stakeweather  some 
time  in  1855  or  early  la  1856  was  station  master  at  Paris  on 
tkt  defendants*  Railway,  and  after  having  bten  some  time  in 


their  service  was  charged  by  them  with  having  feloniously 
taken  and  applied  to  his  own  use  monies  belonging  to  the  der 
fendants  and  received  by  him  as  Station  Master,  and  he  waa 
brought  before  a  magistrate  and  examined. 

That  the  garnishees  and  Stakeweather  then  executed  a 
bond  (28th  Dec.,  1855}  to  these  defendants,  in  which  they 
severally  bound  themselves  in  a  penalty  of  £100  each,  with 
condition  as  follows:  <<  Whereas  the  said  Stakeweather  has 
heretofore  been  appointed  by  the  said  Buffalo,  Brantford  and 
Goderich  Railway  Compay,  Station  Master  at  Paris,  in  the 
line  of  the  said  Company's  railway,  and  the  said  W.  K.  Kirby 
and  John  Taylor  have  at  his  request  consented  to  become  his 
sureties.  Now  the  condition  of  this  obligation  ia  such  that  if 
the  said  R.  K.  Stakeweather  before  the  Ist  March  next  do  and 
shall  well  and  truly  forward  and  pay  over  to  the  Superinten- 
dent of  the  said  Company  all  monies  received  by  him  as 
Station  Master  aforesaid  for  the  said  Company,  either  in  specie 
or  in  the  notes  of  some  solvent  Bank  or  Banks,  issned  or  to  be 
issued  in  any  of  the  United  States  of  America  or  in  Canada,  at 
their  current  value,  at  the  city  of  Buffalo  or  at  Brantford  res- 
pectively, and  not  in  any  promissory  note,  bill  of  exchange, 
order  ticket  or  other  evidence  of  debt  whatsover,  if  npon  or 
against  the  said  Company,  then  this  obligation  to  be  void" : 
and  one  of  the  garnishees  swears  that  he  is  informed  that 
Stakeweather  immediately  afterwards  absconded,  not  having 
received  any  money  for  the  defendants  after  that  bond  was 
executed ;  that  he  is  advised  and  believes  that  he  is  not  liable 
to  the  defendants  for  any  of  the  monies  feloniously  taken  -by 
Stakeweather  before  the  giving  of  the  bond,  and  that  he  is  no 
otherwise  indebted  to  the  Company  than  through  this  bond. 

This  transaction  has  a  singular  appearance,  and  may  give 
rise  to  several  questions  between  the  garnishees  and  the  Com- 
pany as  to  the  consideration  and  effect  of  the  bond — its  ille- 
gality as  being  taken  for  the  purpose  of  compounding  a  felony, 
and  perhaps  there  may  be  imputation  of  fraud  in  taking  it 
professedly  for  one  purpose,  but  with  a  view  to  enforce  it  for 
anodier. 

Independently  however  of  such  considerations,  which,  it 
may  be  said,  can  be  as  well  entertained  and  disposed  of  in  a 
proceeding  between  the  plaintiff  and  the  garnishees  under  the 
197th  clause  as  in  an  action  between  the  garnishees  and  the 
Company ;  it  appears  to  me  that  the  liability  of  the  garnishees 
as  security  for  Stakeweather  mider  that  bond  cannot  be  called 
a  debt  within  the  meaning  of  the  194th  section.  If  the  gar- 
nishees were  suing  the  Company  for  a  debt  due  by  them,  the 
Company  could  not  in  such  an  action  set  off  any  claim  which 
they  might  allege  they.had  against  the  garnishees  under  this 
bond  by  reason  of  StakeweatheHs  default ;  and  when  that  is 
the  case  it  is  held  that  the  liability  which  could  not  be  set  off 
as  a  debt,  cannot  be  attached  as  a  debt  under  the  provisiona 
of  the  statute. 

See  the  cases  of  Crawford  etalv.  Stirling,  4  Esp.  — — 
207;  Morley  v.  IngUs,  4  Bing.  N.  C.  58;  and  Johnmm  v. 
Diamond,  11  Ex.  Rep.  73. 

But  however  clear  this  case  may  be,  it  is,  I  suppose,  for  the 
consideration  of  the  plaintiff,  whether  he  will  persevere  in  hia 
attempt  to  attach  this  claim  as  a  debt  If  he  do,  he  will  pro- 
ceed as  the  Act  pointe  out,  and  the  Court  will  detttimine  the 
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question  as  was  clone  in  Johnson  v.  Diamond.  The  only 
doubt  I  bare  is,  whether  in  such  a  case,  where  the  cause 
shown  by  the  garnishees  is  not  denied  by  the  judgment  plain* 
tiff,  and  it  appears  to  the  judge  that  the  debt  is  not  one  within 
the  mo«4niii!2  of  the  clause,  he  ought  not  simply  to  refuse  the 
order  to  pay  rather  than  give  the  party  liberty  to  proceed  under 
the  197th  clause — which  latter  seems  to  have  been  the  course 
ia  Johnson  v.  Dianumdf  although  that  may  have  been  because 
the  order  was  not  opposed,  or  because  the  facts  did  not  appear 
upon  the  application.  Considering  the  nature  of  the  alleged 
debt,  I  think  I  must  discharge  the  summons  with  costs,  and 
not  allow  the  proceedings  to  continue  further. 

Summons  discharged  with  costs. 


Russell  v.  Great  Western  Railway  Compact. 

Praetiet — Com  missioHt, 

The  nilea  of  practice  which  olltnv  evidenoo  lo  be  taken  under  commiMion  ar« 
not  to  be  extended  where  the  object  wun  to  procure  mere  8ci«Mitifir  testi- 
mony'—Uiat  i»  to  say,  the  teeiimouy  oT  exptru  tne  application  vfnf  refused. 

(May  9,  1867.) 

This  action  was  brought  by  the  representatives  of  the  late 
Mr.  Russell  for  damages  on  account  of  his  death  caused  by 
the  accident  at  the  Desjardins  Canal  Bridge  on  the  Great 
Western  Railway. 

McMidutel  applied  on  behalf  of  the  Company  for  commis- 
sions to  issue  to  different  parts  of  the  United  States  for  the 
purpose  of  examining  engineers,  &c.,  as  to  the  structure  and 
ftttfficiencj  of  this  Bridge.  It  was  admitted  that  the  object  of 
tti^se  commissions  is  to  obtain  scieniific  evidence  and  to 
exaraine  parses  not  personally  oognizant  of  the  facts  of  this 
case. 

Jackson  showed  cause  on  affidavits  by  the  plaintifTs  soli- 
eitors  that  in  his  opmion  this  application  is  only  made  to  throw 
the  Hsase  over  the  Brantford  Assizes,  which  are  fixed  for  a  day 
only  two  days  from  the  date  of  the  present  application.  He 
also  contended  that  the  defendants  could  readily  procure  the 
attendance  of  as  many  engineers  as  they  desire ;  that  they 
had  such  evidence  in  abundance  at  the  Inquest.  Mr,  Jack^ 
son  sabjoined  a  list  of  a  great  many  eminent  engineers  in 
Upper  and  Lower  Canada. 

Haoarty,  J. — On  the  best  conrnderation  I  can  give  this 
application)  I  have  oome  to  the  conclusion  that  I  should  refuse 
this  order  for  a  commission.  I  think  as  a  general  rule  any 
party  to  a  suit  desiring  to  avail  himself  of  the  opinions  of  sci- 
entific men  not  personally  cognizant  of  the  facts  of  the  casCi 
as  to  questions  arising  in  the  evidence  of  those  who  depose  to 
such  facts  should  be  reasonably  required  to  prodace  such  tes- 
timony at  the  trial  in  the  ordinary  way. 

Evidence  by  commissions  is  almost  always  unsatisfactory. 
It  is  impossible  in  numerous  cases  to  dispense  with  it,  but  I 
for  one  always  re^et  to  see  a  man  deprived  of  his  estate  or 
subjected  to  ruinous  liabilities,  except  on  testimony  of  those 
who  are  brought  before  him,  and  whose  demeanor  and  manner 
of  testifying  can  be  seen  and  appreciated.  Admitting  the 
absolute  necessity  that  exists  of  allowing  commissions  in  many 
cases,  I  cannot  be  a  party  to  extending  the  rule  to  such  cases 
as  the  present.  I  do  not  desire  to  lay  down  any  rule  as  to 
•cientific  evidence  Sn  general.  Some  countries  may  from  their 
eiroumstancas  bo  almost  destitute  of  oeitaia  classes  of  sote&«- 


tific  men  of  a  high  order  of  mechanical  knowledge.  Evidence 
ta-Ay  often  be  required  of  foreign  laws  or  local  customs,  in 
which  commissions  may  he  absolutely  necessary,  on  a  mere 
question  of  railway  working,  a  construction  of  locomotives  or 
bridges.  I  cannot  consider  Canada  so  deficient  in  scientific 
evidence.  I  think  that  those  who  desire  the  opinions  of  per- 
sons beyond  the  compulsory  process  of  her  Courts^  may  take 
the  trouble,  expense,  and  responsibility  of  procuring  their  per* 
son  at  attendance. 

I  refer  to  Mair  r.  Anderson^  1 1  U.  C.  R.  160,  and  the  cases 
there  cited  as  the  discretion  of  Courts  and  Judges  in  granting 

or  refusing  orders  for  commissions. 

Application  refused. 


Rows  V.    COLTOH. 

Fnttiet—AfhitratUm — Agrummi, 

Under  a  reference  to  arbitration  to  be  held  *'  in  the  usual  manner,'*  a  jud^  will 
not.  iu  case  of  dida^reement  a^  to  third  arbitrator  between  two  arfattimtors 
chosen  by  each  party,  appoint  a  third  arbitrator  in  the  first  iiutance  before 
the  two  arbitrulors  have  proceeded  to  setUe  the  mailers  in  dispute  themscirea. 

(Mays,  1867.) 

The  circnm stances  of  this  ease  are  as  follows :  By  an  agree- 
ment under  seal  Rowe  agreed  among  other  things  to  taJie 
certain  stock  in  the  Whitby  Harbour  Company  from  Colton  at 
a  valuation  to  be  determined  <<by  arbitration  in  the  usnal 
manner." 

Under  this  clause  each  party  appointed  an  arbitrator  and 
notified  the  other. 

These  two  arbitrators,  without  attempting  to  settle  the  valu- 
ation, made  several  attempts  to  agree  upon  an  umpire,  and 
failed  so  to  do. 

Rowe  then  served  notice,  under  the  92d  clause  C.  L.  VI  Act, 
on  both  arbitrators  to  appoint  a  third,  and  they  not  having  done 
so  he  now  applies,  under  94th  sec.  C.  L.  P.  Act,  to  a  Judge  in 
Chambers  to  make  the  appoitment  for  them. 

H^OARTY,  J. — 1  do  not  think  you  are  yet  in  a  position  to 
make  this  application.  In  my  opinion  arbitration,  in  the  usual 
manner  mentioned  in  an  agreement  which  also  speaks  of 
<<  said  arbitration  or  umpirage,"  most  probably  means  that 
each  party  was  to  appoint  his  arbitrator^  and  then  for  these 
two  arbitrators  to  proceed  in  the  first  instance  to  settle,  or  at 
least  to  attempt  to  settle,  the  matters  in  dispute. 

The  case  is  new  to  me,  but  I  think  the  arbitrators  already 
named  should  try  to  proceed  with  the  arbitration.  If  either 
decline  to  act,  or  practically  will  not  act  on  reasonable  notice 
and  request,  then  I  think  you  can  apply  to  have  another  arbi- 
trator named  instead  of  such  recusant  party.  Probably  if  that 
course  be  adopted  two  men  can  be  found  willing  to  proceed 
with  the  reference.    I  think  that  as  the  case  stands  at  present 

I  cannot  interfere. 

Application  refused. 
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THE   LAW   jaURNAL. 

JUNE,    1867. 


TO  OUR  READERS. 


We  have  delayed  the  issue  of  this  xmmber  for  a 
few  days  in  order  to  be  able  to  communicate  to  our 
readers  the  result  of  pending  arrangements  in  con- 
nection with  the  Law  Jaumat. 

We  have  now  much  satisfaction  in  informing  our 
subscribers  and  others  that  we  have  succeeded  in 
securing  the  assistance  in  our  labors  of  RoBcaT  A. 
Harrisou,  Esquire,  B.C.L.,  well  and  favourably 
known  to  the  profession  through  the  several  legal 
publications  he  has  produced,  and  who  will  hence- 
forth be  associated  with  us  in  the  conduct  of  this 
Journal. 

Mr.  Harrison's  editorial  duties  commence  with 
the  next  number,  and' as  he  brings  to  our  aid  not 
merely  ability  but  practical  knowledge  of  subjects 
hitherto  but  partially  treated  of  in  our  pages,  it  is 
but  reasonable  to  expect  a  considerable  increase  in 
our  subscribers,  especially  amongst  the  profession. 

There  will  be  no  change  in  the  principles  of  the 
Laxo  Joumalj  though  the  range  of  subjects  will  be 
eoJarged. 

We  have  now  been  nearly,  three  years  before  the 
public,  and,  with  no  trifling  difficulties  to  contend 
with  in  a  new  undertaking,  have  gone  on  steadily 
advancing  in  favor,  as  our  subscription  list  proves. 

The  writer  is  impressed  with  the  conviction'that 
^e  Journal  will  be  much  increased  in  value  by 
the  additional  assistance  in  the  editorial  depart- 
ment, and  will  become  move  completely  th»  organ 

qL  those  connected .  with  the  administration  *  of  the 
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Law  in  Upper  Canada,  whose  just  interests  it  will 
be  ever  prompt  to  advocate  and  guard. 

For  himself  the  writer  desires  to  say  that  he  will 
not  relax  his  exertions  on  behalf  of  those  who  have 
supported  the  undertaking  from  the  first,  and  his 
new  co-adjutor,  he  is  assured,  will  leave  no  reason* 
able  expectation  of  the  profession  unfulfilled. 

Publishing  in  the  country  has  been  attended  with 
several  drawbacks,  such  as  difficulties  respecting 
printing  and  publishing  conveniences,  not  necessary 
to  detail ;  and  there  seems  to  be  a  somewhat  gene- 
ral feeling  that  the  Journal  ought  to  be  published  at 
Toronto,  the  seat  of  the  Courts.  We  have  deter- 
mined, therefore,  (probably  after  the  next  number) 
to  publish  in  Toronto. 

We  may  say  then  that  simultaneously  with  the 
addition  to  the  editorial  management  will  be  the 
issue  of  the  Law  Journal  from  its  future  place  of 
publication. 

Our  new  publishers,  the  best  established  finri  in 
Upper  Canada,  will  have  means  and  appliances 
which  could  not  be  expected  in  a  countiy  printing 
office,  and  the  delays  we  have  had  so  often  help- 
lessly to  deplore  will  not  occur  for  the  future.  We 
will  be  able  with  confidence  to  assure  our  friends 
of  punctuality  in  our  monthly  issues. 

We  coiitemplate  other  improvements,  \vhkh  will '" 
be  noticed*  hereafter.' 


LOCAL  CROWN  PROSECUTORS. 


T^e  xtsaders  of  the  Law  Jourhal  will  rememl>er 
that  from  almost  the  commencement  of  the  jouihbal,  ^ 
the  institution  of  County  Attomtes  was  advocated ; 
and  it  is  satisfacfory'  to  find  that  the  arguments  we ' 
urged  had  weight,  and  that  our  suggestions  have  * 
been  acted  on. 

On  the  1st  of  Janudry  next  "  An '  Act  for  the  * 
appointment  of  County  AttoraSes,  and  for  other 
purposes  in  relation  to  the  loibal  adminiistratioil  of' 
justice  in  Upper  Canada,^'  comes  into  force. 

We  shall  take  occasion  at  an  early  day  to*  lay' 
before  our  readers  an  ample  review*  of  the  provl- ' 
sions'of  this  Statute,  which  cannot  fail  to  prove' 
highly  beneficial  to  the  public,  if  acted  on  with* 
ability -and  discretion.  No  doubt  much,  very  much,  *> 
Will  depend  oil  the  description  of  men  appointed  to ' 
the  office;  none  should  be  named  who  are  not^ 
sovdid  lawyers — men  of  experience,  men  above  tfae^ 
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reach  of  suspicion  of  being  influenced  by  improper 
motives  in  tbe  discharge  of  their  deities.  The 
appointment  of  a  violent  party  man,  of  any  side, 
would  scarcely  secure  proper  confidence  in  such 
an  officer.  We  hold  that  the  County  Attorney  should 
be  selected  firom  that  class  of  persons  from  whom 
the  local  judiciary  should  be  supplied,  and  that  as 
the  Attorney  Generalship  is  considered  a  step 
towards  the  bench,  so  should  the  County  Attorney- 
ship be  regarded  as  an  approach  to  a  County  Judge- 
ship, if  the  officer  have  performed  the  duty  of  the 
minor  office  with  ability  and  fidelity. 

The  legal  qualification  for  the  office  is — ^bcing  a 
barrister  of  not  less  than  three  years  standing  at 
the  bar  of  Upper  Canada — but  a  barrister  who  is 
also  Clerk  of  the  Peace  may  be  appointed  for  his 
own  County,  whatever  may  be  his  standing  at 
the  Bar, 

We  are  not  enabled  to  say  how  many  Clerks  of 
the  Peace  are  Barristers ;  but  looking  at  the  Act 
and  remembering  the  observations  respecting  the 
measure  when  it  was  before  the  Legisture,  there 
seems  to  be  good  ground  to  conclude  that  these 
officers  (clerks  of  the  peace)  will  be  appointed 
county  attorneys,  if  possessed  of  the  professional 
knowledge  and  fitness  necessary  to  enable  them  to 
fulfil  the  duties  with  advantage  to  the  County. — 
There  is  nothing  however  to  tie  down  the  Execu- 
tive to  the  appointment  of  a  Clerk  of  the  Peace 
when  not  so  qualified ;  and  the  absence  of  such  a 
qualification,  we  take  it,  would  be  a  bar  to  their 
nomination. 

The  nature  and  extent  of  the  knowledge  required 
will  be  seen  by  reference  to  the  5th  section  of  the 
Act,  under  which  the  duties  of  the  County  Attorney 
are  set  down ;  these  duties  are  partly  as  an  attorney 
and  partly  as  counsel ;  those  mentioned  under  the 
second,  fifth  and  sixth  subdivisions  appear  to  be 
the  most  important. 

The  office  is  new  in  Upper  Canada,  and  it  will 
depend  in  a  great  measure  upon  the  manner  its 
duties  are  discharged  for  the  next  three  or  four 
years  whether  the  office  of  County  Attorney  wiU 
be  numbered  amongst  the  settled  institutions  of 
the  country.  We  sincerely  trust  that  professional 
standing  and  moral  fitness  will  be  the  sole  test  in 
determining  who  shall  fill  these  most  important 
offices  in  the  administration  of  justice. 


NEW  JURISDICTION  TO  COUNTY  COURT  JUDGES. 


The  2l3t  section  of  the  Act  to  amend  the  C.  L. 
P.  Act  gives  jurisdiction  to  County  Judges  over 
certfidn  matters  in  suits  instituted  in  the  Superior 
Courts — ^namely,  to  issue  summonses  and  orders — 
for  copy  or  inspection  of  documents — ^particulars  of 
demand  or  set  oil— security  for  costs  and  time  to 
plead — ^with  same  efieot  and  authority,  as  if  issued 
by  the  Judges  of  the  Superior  Courts. 

This  jurisdiction  however  is  specially  limited  to 
cases  ^^  where  the  attorneys  of  both  plaintiff  and 
defendant  reside  in  the  same  coimty.''  The  dele- 
gation of  this  authority  will  be  a  matter  of  conve- 
nience to  the  country  practitioners  and  a  saving  of 
expense  to  suitors,  and  to  the  extent  to  which  it 
goes  may  be  considered  a  safe  provision ;  but  with 
all  our  predilections  in  favor  of  local  administration 
we  are  not  prepared  to  say  it  would  be  wise  to 
enable  County  Judges  to  perform  all  the  Chamber 
business  in  suits  in  the  Superior  Courts  as  some  of 
the  profession  urge.  We  have  adopted  an  entirely 
new  system  of  procedure ;  it  has  yet  to  be  settled, 
and  until  adjusted  by  decisions  of  the  Courts  above, 
it  might,  in  our  judgment,  lead  to  much  difficulty ; 
it  would  certainly  produce  dissimilarity  of  practice 
throughout  the  country.  Besides,  the  County  Judges 
have  abundant  work  in  their  own  Courts,  which 
demands  the  greater  part  of  their  time  to  do  as  it 
ought  to  be  done,  and  a  large  increase  might  com- 
pel them  to  neglect  certain  portions  entirely,  or  to 
do  all  in  a  superficial  manner.  After  some  years 
portions  of  the  Chamber  business  of  the  Superior 
Courts  may  gmdually  be  given  over  to  the  County 
Courts ;  but  at  present  we  think  the  Legislature 
have  reached  the  bounds  of  safety. 


CONFESSIONS  OF  JUDGMENT. 


We  would  draw  the  attention  of  practitioners  to 
the  provisions  in  the  Act  of  last  session,  chapter  67, 
with  respect  to  confessions.  It  is  important  that 
the  practitioner  should  bear  in  mind  that  confes- 
sions of  judgment  given  before  the  18th  June,  1857, 
will  be  valid  to  support  a  judgment  or  writ  of  exe- 
cution, unless  the  same  or  a  sworn  copy  thereof  bo 
filed  in  the  proper  office  of  the  Court  in  the  county 
in  which  the  person  giving  it  shall  reside  within 
four  months  from  the  10th  June ;  and  that  aU  cqu« 
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fessions  taken  after  that  day  mast  in  like  manner 
be  filed  of  record  within  a  month.  Wc  cannot 
close  our  eyes  to  the  fact  that  a  very  great  deal  of 
.fraud  has  been  practised  on  creditors  in  this  coun- 
try by  means  of  secret  (often  fraudulent)  confes- 
sionS)  which  enabled  a  particular  creditor  to  come 
in  at  any  moment  and  sweep  away  the  whole  of  a 
debtor^s  means  in  fraud  of  his  creditors  generally. 
An  individual  might,  to  all  appearances,  be  pos- 
sessed of  good  means,  be  carrying  on  a  large  busi- 
ness, and  thus  be  enabled  to  obtain  an  extensive 
credit,  and  be  in  fact  an  insolvent  or  liable  to  have 
all  he  posaiessed  (including  property  he  might  be 
enabled  to  get  from  others,  on  the  strength  of  his 
apparent  credit)  seized  by  the  Sheriff  under  execu- 
tion issued  upon  a  judgment  entered  up  on  a  secret 
cognovit,  suspended  for  months  over  the  debtor's 
head. 

Nor  had  the  public  any  means  of  finding  out 
whether  such  confessions  were  in  existence,  and 
the  whole  credit  system  of  the  country  was  thus 
based  on  an  unstable  foundation.  In  England  the 
Bankrupt  laws  and  special  provision  respecting 
confessions  of  judgment  kept  the  use  of  them  from 
degenerating  into  abuse.  The  provisions  of  the 
Act  to  which  we  have  referred  have  this  object  in 
view.  A  book  is  required  to  kept  in  the  offices  of 
the  Courts  in  which  the  debtor  resides,  wherein 
must  be  entered  "  the  names  of  the  plaintiif  and 
defendant  in  every  such  confession  or  cognovit,  the 
amount  of  the  true  debt  or  arrangement  thereby 
secured,  the  time  when  judgment  may  be  entered 
and  execution  issued  thereon,  and  the  time  when 
such  confession,  or  cognovit,  or  copy  thereof  is 
filed  in  the  said  pffice." 

This  book,  eallctfl  the  "  Cognovit  Book,"  any  one 
may  inspect  during  office  hours  on  payment  of  a 
shilling. 

BOOK    NOTICE. 


Tu£  Manual  of  Costs  in  County  Courts^  containing  the 

,  new  Tariff^,  together  with  forms  of  taxed  bills  and  general 

points  o/practice.    By  Robxrt  A.  Harrison,  Esq.,  R.C.L., 

Barristet-at'Law.    JaacUar  4*  ^o»,  Thronto,  Publishers. 

This  timely  little  work  is  deserving  of  unmixed  praise.  It 
has  been  prodaced  with  great  despatch^  and  is  yet  a  reliable 
<<  vade  VMcaw?^  for  officers  and  practitioners. 

In  addition  to  the  Tariff  framed  for  the  County  Courts 
by  the  Judges,  Mr.  Hemrison  has  given  m  extenso  seven- 
teen,  distinct  bills  of  costs  to  serve  as  guides  in  respect 
to  the  various  proceedings  connected  with  an  action  at  law. 
These  bills  are  <^  copied  from  orisinaLf  now  in  the  Courts 
at  Osgoode  Hall,  and  have  been  onosen  by  the  Editor  and 
approved  by  the  Taxing  Officers  of  the  Courts  as  being 
suitable  and  reliable  examples  of  what  bills  ought  to  be 


when  correctly  prepared.^'  The  table  of  costs  for  tho  County 
Courts  being  h>amoa  on  the  same  principles  as  that  issued  for 
the  Superior  Courts  in  1856,  these  models  will  of  course  servo 
for  both.  The  Manual  concludes  with  about  1 5  pages  of  obser- 
vations on  geneml  points  of  practice  in  relation  to  taxation  of 
costs  under  a  number  of  Appropriate  heads,  witii  very  nnmeious 
references  to  authorities. 

The  whole  work  is  well  calculated  to  facilitate  a  uniform 
practice  in  taxation,  which  was  much  to  be  desired,  and 
thereby  effect  amongst  other  things  a  saving  of  time  both  to 
the  profession  and  the  taxing  officers,  to  wh(»n  it  will  indeed 
bo  of  immense  value,  and  Mr.  Harrison  is  entitled  to  great 
credit  for  so  useful  and  so  accurate  a  ptiblication. 

Tho  price  (2s.  6d.)  is  absurdly  low.  The  book  is  worth  $2 
to  every  Clerk  of  the  Courts,  and  to  every  practitioner  in  res- 
pectable practice. 


MONTHLY  REPERTORY. 


COMMON    LAW. 


O.P. 


Ex  Parts  Reabell. 


June  1. 


Eailway  and  Canal  Traffic  Regulalion  Act,  (17  ^  18  Vic., 
cap.  31) — Admission  of  hackney  carriages  into  station  of 
railway  company. 

A  Railway  Company  under  an  arrangement  which  they 
made  with  one  proprietor  of  hackney  carnages,  gave  him  the 
privilege  of  bringing  his  cabs  into  their  station  for  the  purpose 
of  plying  for  hire  among  the  passengers  amving  by  the  trains 
to  the  exclusion  of  other  cab  proprietors.  It  not  being  shown 
that  the  arrangement  was  not  aavantageous  to  the  public,  as 
well. as  the  railway  company,  the  Court  refused  a  rule  on  the 
application  of  a  hackney  carria^  proprietor  who  was  excluded 
from  plying  for  hire  in  the  station,  calling  on  the  company  to 
show  cause  why  a  writ  of  Iniunction  should  not  issue  to  admit 
his  carriages  or  a  writ  to  exclude  the  carriages  of  the  proprietor 
with  whom  the  company  had  made  the  above  arrangement. 


Q.B.    Cx  Parte  J.  H.  Marshall  (gentleman,  one  of,  &c.) 

Re  J.  S.  WooLER.  May  25. 

TobxcUion  of  coots,  receipt  of  amount  of  aJUocatur^Frofes- 

sional  remuneration. 

An  attorney  ought  not  always  to  be  paid  by  tho  folio,  but  is 
entitled  to  proper  remuneration  for  care  and  skill. 

The  acceptance  of  money  under  an  allocatur  prevents  an 
attorney  for  moving  to  review  the  master's  taxation. 


0«C«R« 


Keo.  v.  Evans. 


May  do. 


Felony — County  Court  acting  under  pretence  of  process  of-^ 
9  ^  10  Vic,  chapter  95,  section  Gl-^Letterthreateminff 
proceedings. 

Upon  an  indictment  under  9  &  10  Vic.,  cap.  95,  sec.  57,  for 
acting  and  professing  to  act  under  a  false  colour  aftd  pretence 
of  County  (iourt  process,  it  was  proved  that  the  prisoner  being 
a  creditor  of  R.  sent  him  a  nonsensical  letter,  headed  with  the 
Royal  Arms,  and  purporting  to  be  signed  oy  the  Clerk  of  a 
County  Court,  threatenin^j^  County  (xinrt  prooeedinga.  He 
subsequently  told  IL's  wife  that  ne  had  oidered  the  County 
Court  to  send  the  letter,  upon  which  she  paid  the  debt;  and 
whilst  making  out  receipt  hie  made  a  demand  oi  her  for  tho 
County  Court  expenses. 

Held,  (Bramwell,  B.,  dissentiente)  that  these  facts  con- 
stituted an  ofienoe  within  tho  meaning  of  the  section,  and  that 
the  conviction  must  be  supported. 
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Sembkt  that  the  letter  taken  by  kself  waa  not  <<  falae  colour 
and  pretence  of  procesa"  within  tho  section. 

ileldf  (per  Bramwell,  B.)  that  tho  section  was  directed 
against  forgeries  of  the  process  of  the  conrt  and  pretences 
mades  whilst  acting  ander  genuine  process,  and  th^t  the  facts 
almve  did  not  constitute  an  offence. 


E  X .  PiDosoN  V.  LcGoc.  May  25. 

TVespasi  —  Master  and  servant  —  Responsibility  of  master 
for  act  of  servant  in  excess  of  demand, 

A  person  who  recjnests  another,  his  servant  in  that  behalf, 
lo  remove  one  making  a  disturbance  in  his  house,  is  not  res- 
ponsible for  excess  of  lorce  or  violence  in  carrying  out  his 
command. 

Semhley  that  he  may  bo  answerable  for  a  negligent  per- 
(ormanco  of  his  order. 


Q.B. 


Summers  v.  Solomon. 


JuneB. 


Principal  and  Agent — Authority  to  purchase  goods  on  cre- 
dit— Locality, 

The  defendant's  shopman  had  on  various  occasions  ordered 
coeds  on  credit  for  the  shop,  and  then  orders  had  been  satisfied 
by  tlie  defendant ;  but  on  every  occasion  tho  i^oods  had  been 
ordered  by  the  shopman  at  tho  shop,  and  hau  also  been  de- 
livered there. 

Heidi  that  this  afiorded  evidence  of  authority  in.  the  shop- 
man to  purchase  goods  on  credit  from  the  shopman  at  another 
place  and  to  carry  them  away  himselL 


Q .  B  •  Rs  AN  Attornsy.  May  2S. 

Practice-Service  of  rate— Enlargement  of 

Application  was  granted  on  motion  for  the  enlargement  of 
a  rule  in  this  case  in  order  to  effect  service,  and  also  ibr  leave 
to  make  such  service  on  tho  London  agent  of  an  attorney  and 
on  his  last  place  of  abode,  it  being  sworn  on  affidavit  that  the 
attorney  had  gone  out  of  the  way  to  avoid  service. 


EX.  £X  PARTE  WlXJJAM  BAXXlk  JtNM  1,  2. 

Master  and  servant — Al}sentxng  from  service—Second  am- 
vicHon— Punishment — Power  to  inquire  by  affidavits  into 
jurisdiction  of  iustice— Statutes  6  Oeo,  B,  cap,  25,  sec,  4; 
4  Creo.  4,  cap.  34,  8ec,B. 

B.,  a  working  potter,  wa^  convicted  beforq  a  mamstrateof  hav- 
ing unlawfully  absented  himself  from  his  masters  service,  and 
was  sentenced  to  be  imprisoned  for  one  month.  Held,  (per 
Pollock,  C.B.,  Martin,  B.,  and  Bramwxll,  B.)  that  the  con- 
viction was  bad  for  not  awarding  as  to  the  abatement  of  B.'s 
wages  durins  his  in^prisonm^nt,  as  required  by  4  Geo.  4,  cap. 
34,  sec.  3,  which  autnorizes  a  justice  of  the  peace  in  such  a 
case  **  to  commit  every  such  person  to  the  house  of  correction, 
there  to  remain  and  be  held  to  hard  labour  for  a  reasonable 
time,  not  exceeding  three  months,  and  to  abate  a  proportional 
part  of  his  oi:.he^  wagea  for  aad  auring  such  period  aa  he  or 
she  shall  lie  so  confined." 

Per  Watson,  B.,  dtssentieniSf  that  the  6  Geo.  3,  cap.  26, 
sec.  4,  empowering  the  magistrate  to  sentence  to  imprisonment 
simpliciter,  was  not  repeated  by  4  Geo.  4,  and  that  the  con- 
victum  was  good  under  the  earlier  statute. 

A  warrant  of  commitment  recited  that  complaint  upon  oath 
had  been  made  that  W.  B^  did  agree  to  serve  as  a  potter  under 
a  written  agreement  for  a  certain  time,  and  having  entered 
upon  and  worked  under  such  agreement,  and  the  term  of  his 
agreement  being  unexpired,  he  did  unlawfully  misdemean 
himself  in  his  service  by  absenting  himself  from  his  service, 
&c.  'j  the  magistrate  did  adjudge  t^s  said  complaint  to  be  true, 


it  appearing  to  him,  as  well  upon  the  examination  on  oath  of 
J.  S.  in  the  presence  of  the  said  W.  B.  as  otherwise,  that  the 
said  W.  B.  having  contracted  to  serve  as  a  poller,  and  the 
term  of  his  coutract  bein^  unexpired,  did,  on,  &o,f  misdemean 
and  misconduct  himself  in  his  said  service  by  neglecting  and 
absenting  himself,  &o.  Held,  first,  that  the  nets  of  the  con- 
tract beinff  made,  the  service  entered  upon*  and  W.  B.  having 
absented  nimself,  were  sufficiently  stated.  Secondly,  that 
the  warrant  was  not  open  to  the  objection  that  evidence  not  en 
oath  or  not  in  the  presence  of  tho  prisoner  had  been  received, 
as  it  must  be  presumed  that  the  words  <*9a  otherwise"  referred 
to  other  legal  evidence. 

A  servant  or  artificer,  within  4  Geo.  4,  cap^  34,  sec.  9,  who 
absents  himself  a  second  time  from  his  service  under  the  same 
contract,  may  bo  punished  by  virtue  of  that  statute  for  such 
second  absenting,  notwithstanding  he  waa  committed  to  pnson 
for  the  prior  absenting ;  and  a  neglect  and  refusal  to  return  to 
his  work  afler  the  expiration  of  the  period  of  imprisonment,  if 
the  time  during  which  he  contracted  to  serve  has  not  tlien 
expired,  is  a  I'resh  absentio^  Dissentiente,  Pollock,  C.  B. 
And  per  Pollock,  C.  B.,  anoMARTiN,  B.,  that  if  such  servant 
or  artificer  absent  himself  under  a  claim  of  rieht  to  treat  the 
contract  as  at  an  end,  and  with  an  avowed  extermination  of 
nover  again  to  return  to  his  service,  and  is  punished  by  impri- 
sonment for  such  absenting,  tho  contract  can  no  longer  be 
treated  as  subsisting  so  as  to  subject  the  workman  to  punish- 
ment for  neglecting  to  return  to  his  employment  at  the  expi- 
ration of  his  sentence. 

The  Conrt  ma]r,  on  an  application  fot  a  habeas  corpus, 
inquire  by  affidavit  in|o  facts  which  wero  necessary  to  five 
the  magistrate  jurisdiction.  Dissentiente,  Bramwsll>  B. ; 
dttbitante,  Marjin^  B. 


Q.B ..  Woodland  v.  Frar.     Jan,  26,  Aprils, 

Money  had  and  received— Cfheque  of  one  branch  of  a  banking 
company  cashed  at  a$iother  branch,  upon  credit  of  presenter 
and  not  of  the  cu^omet' 

H.,  having  aq.acoonnt  at  t}ie  0.  branch  of  a  bankiiig  company, 
drew  a  cheque  upon  such  branch,  which  he  paid  to  F.,  who 
presented  it  at  another  branch  of  the  same  company  where 
F.  was  known,  and  the  cheque  was  paid  to  F.,  out  on  being 
seot  dirently  to  .the  G.  branph  payment  waa  refused,  H.  having 
then  no  effects  in  th^.bank,  though  he  had  when  the  cheque 
was  paid.  It  was  proved  that  the  business  of  each  branch 
was  kept  qnite  distmet 

Held,  that  the  cheque  waa  drawn  npon  the  branch  at  G., 
and  that  the  payment  of  the  other  branch  was  upon  the  credit 
of  F*,  and  therefore  they  were  entitled  to  recover  back.  the. 
amount  of  the  cheque. 


EX*  Hio^iNfl  V.  Burton.  MayTA. 

Goode— Title  to  good^— Liability  of  auetioneer  uho  seUs 
goods  obtained  by  a  faise  pretence* 

Goods  obtained  by  means  of  a  false  pretence  that  D.  was 
agent  of  F.  were  delivered  to  an  auctioneer  foe  sale  by  D., 
and  were  sold  by  the  auctioneeri  and  the  (^ocee(k.of  th^  sale 
handed  over  to  D. : 

Hel4,  that  trover  was  maintainable  against  the  auctioneer 
at  the  suit  of  the  true  owner. 


C.P*  Pattsn  y.  Rka«  May  25, 

Negligence— Master  and  servant— CdHsion* 

If  a  servant  be  possessed  of  a  horae  and  gig  of  his  own,  and 
while  using  them  on  his  master's  business,  with  his  master'^ 
acc^uioscence,  cause  a  collision  and  damage  by  his  negligent 
driving,  the  laaster  is  liable  for  thO  dainage. 
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DIVISION    COURTS 


OFFICERS  AXD   SUITORS. 


A  Word  to  New  and  Old  Subscribers. 

In  consequence  of  the  accession  of  new  subscri- 
bers to  the  Law  Journal,  it  seems  necessary  to 
reiterate  the  object  and  scope  of  this  division  of  the 
Editorial  department.  Under  the  above  heading 
Jhere  is  set  down  from  time  to  time  matters  having 
reference  to  Clerks  and  BailifTs-^also,  information 
for  persons  suing  and  being  sued  in  the  Division 
Courts,  with  a  view  of  making  the  Law  Journal 
practically  useful  to  all. 

The  officers  of  these  Courts  have  varied  and 
responsible  duties  to  perform — duties  growing  in 
importance  yearly :  they  arc  often  so  situated  that 
it  is  impossible  for  them  to  procure  advice  on  an 
emergency,  and  consequently  they  are  usually  com- 
pelled to  act  on  their  own  unaided  judgments. 

To  assist  that  important  and  numerous  body  has 
been  our  constant  aim  from  the  first,  and  the  many 
testimonies  we  have  received  assure  us  these  labors 
have  been  appreciated. 

Our  continued  and  best  efforts  will  be  still  at  the 
disposal  of  our  friends. 

While  on  the  subject  we  have  to  express  our 
regret  that  comparatively  few  decided  cases  have 
been  forwarded  to  us  from  the  Division  Courts, 
(from  some  counties  we  have  received  none  at  all) 
and  that  officers  having  large  Courts  and  large 
experience  have  given  little  aid  to  render  this 
department  more  extensively  useful,  which  they 
might  do  by  a  regular  correspondence.  We  would 
again  urge  upon  officers  to  forwsTO  to  us  every 
decision  of  importance  in  their  Courts  which  has 
been  committed  to  writing — and  from  those  who 
are  capable  of  preparing  them,  notes  of  important 
viva  voce  decisions  of  the  Judges.  From  all  we 
should  be  glad  to  receive  communications,  which 
shall  be  answered  by  ourselves  or  placed  in  the 
Journal  to  be  answered  by -officers  of  experience. 

In  all  these  particulars  officers  should  take  some 
trouble  to  add  to  the  usefulness  of  columns  devoted 
entirely  to  them.  We  would  also  say  that  some 
additional  exertion  on  their  part  to  promote  the 
circulation  of  the  Journal,  is  due  to  us.  Officers 
who  have  not  yet  taken  the  Journal  we  must  sup- 
pose are  careless  about  informing  themselves ;  for 
now  at  least,  and  we  speak  with  knowledge,  they 
oan  all  afford  to  take  the  Journal. 

With  regard  to  suitors  we  can  only  repeat  that  if 
they  wish  to  use  the  Law  Courts  with  advantage, 
they  must  in  some  way  inform  themselves,  or  they 
will  stand  a  chance  of  suffering  in  pocket.  Many 
raise  a  cry  against  the  Law  and  its  ministers  when 
ihey  have  only  themselves  to  blame.  The  Lata 
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Journal  has  already  saved  the  public  much  in  time 
and  money  by  affording  them  plain  information 
respecting  their  rights,  and  how  they  are  best 
secured. 

In  fine,  we  would  remark  that  in  this  department, 
as  heretofore,  all  technicality  will  be  avoided,  so 
far  as  is  possible,  and  plain  familiar  language  will 
be  employed.  Thoroughly  acquainted  with  the 
class  for  whom  we  write,  and'  occasionally  in  direct 
connection  with  them,  we  shall  speak  in  the  way 
our  experience  suggests,  as  being  most  likely  to 
assist,  and  to  save  time  and  money  to  officers  and 
suitors. 

The  addition  to  the  editorial  staff*  will  in  noway 
affect  this  department.  The  writer  will  continue, 
as 'heretofore,  to  "cater"  for  Division  Court  sup- 
porters, and  the  past  must  be  his  guarantee  for  the 
future. 


CLERKS. 


Court  Boolcs  and  Gontingent  Expenses. 

In  the  June  number  we  offered  some  remarks 
respecting  the  protection  of  Court  books  and  Court 
papers  in  the  offices  of  the  Division  Court  Clerks 
in  Upper  Canada.  We  then  asked  for  information 
from  officers,  which  up  to  this  time  has  not  been 
responded  to.  We  must  have  data,  reliable  data, 
to  strengthen  our  position,  and  we  have  appealed 
to  those  who  ought  on  every  account  to  furnish  it. 
Our  present  intention  is  to  wait  till  September 
before  we  return  to  the  subject,  and  we  trust  in  the 
mean  time  to  have  abundant  material  laid  before  us. 

We  have  now  to  speak  of  what  concerns  Clerks 
directly,  and  incidentally  the  suitors  of  the  Courts. 
In  every  Court  a  number  of  books  are  required  to 
be  kept  according  to  a  given  form — ^namely,  a  Pro- 
cedure book,  Cash  book,  Fee  Fund  book,  and  other 
books  necessary  to  correctness  and  safety  in  the 
business  of  the  Court,  These  books,  are  very  ex- 
pensive, particularly  the  Procedure  book,  requiring 
to  be  in  part  printed  and  strongly  bound  in  order  to 
preserve  it,  containing  as  it  does  the  whole  history 
of  every  case  entered  in  the  Court,  and  constituting 
the  sole  record  of  its  judgments.  The  Fee  Fund 
book  is  the  only  book  provided  by  the  Government. 
We  are  not  aware  whether  any  application  has 
been  made  to  the  Inspcctor-GeneraPs  department, 
in  order  to  ascertain  whether  the  payments  for 
other  books  would  be  allowed  for  as  disbursements 
on  account  of  the  Court ;  but  if  there  be  any  discre- 
tion, we  certainly  think  they  ought  to  be  paid  for. 

Now  Clerks  are  paid  by  fees  for  services  rendered, 
but  they  receive  nothing  from  suitors  to  compensate 
them  lor  these  books,  and  as  they  are  not  the  pro- 
perty of  the  Clerks  they  should  certainly  be  provided 
for  them  either  by  fees  from  suitors  or  by  the  Gov- 
ernment— we   think   by  the   latter.     Our  present 
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object  is  to  elicit  information  on  this  point,  so  as  at 
an  early  day  to  resume  and  thoroughly  discuss  the 
subject.  We  are  impressed  with  the  belief  that  it 
i^  a  great  hardship,  nay  more,  that  it  is  positively 
TOJust  to  compel  Clerks  to  pay  for  public  books — 
books  which,  if  they  resigned  pr  were  removed, 
they  dare  not  take  away  with  theiur^^out  of  their 
private  means;  and  their  position  is  anomalous, 
for  no  other  officers  in  the  public  service,  t)iat  we 
are  aware  of,  are  subject  to  this  tax. 

We  wish  to  hear  from  Clerks  on  this  as  well  as 
on  the  subject  before  referred  to. 

mmmtmmmmm 

BAILIFFS. 

la  the  previous  number  we  published  reports  of 
pertain  meetings  of  the  Division  Court  Bailiffs,  "at 
which  resolutions  were  adopted  touching  their  pre- 
sent inadequate  remuneration.  We  purpose  now 
examining  the  tariff  settled  as  just  in  the  views  of 
the  officers  who  assembled  at  Hamilton : — 

M  Ist.  That  the  sum  of  €d.  per  mile  be  allowed  for  all  servicen 
pf  process  issued  out  of  tl^e  office  of  the  Division  Court.'' 

We  agree  to  this,  and  think  the  charge  only  rea- 
sonable. It  is  urged  that  there  shopld  be  a  marked 
distinction  between  the  posts  in  the  Inferior  Courts 
and  in  the  Superior.  0^r  answer  is,  there  should 
not  be  in  the  matter  of  mileage,  which  involves  the 
same  amount  of  labour,  the  same  outlay  for  per- 
sonal expenses,  the  same  wear  and  tear  of  horse, 
ftc,  whether  the  amount  in  question  be  great  pr 
small.  It  must  be  remembered  that  a  bailiff  may 
have  to  ffo  once  or  twice  to  a  defendant's  house 
without  being  able  to  find  him,  and  in  many  cases 
does  so,  for  which  he  can  charge  nothing — the 
mileage  being  claimable  onlv  op  service  made. 
The  sarpe  prinpiple  that  would  apply  to  the  County 
Courts  as  pompared  tp  the  Courts  of  Queen's  Bencn 
and  Common  Pleas  would  apply  to  the  Division 
Courts.  And  whal  do  we  find  in  reference  to 
County  Courts?  By  an  act  of  last  session  the 
Judges  were  authorized  to  frame  a  table  of  fees  for 
the  County  Courts  officers,  and  what  was  done  ? 
Why,  the  fees  to  the  sheriff  for  mileage  on  service  of 
Process^  <^.,  in  the  County  Courts^  it  was  determined 
fmd  ordered  slumld  be  the  same  as  in  the  Superior 
Courts. 

The  principle  was  a  spund  one  and  p^pablc  pf 
general  application, 

In  settling  this  table  of  fees  the  Judges  associated 
with  them  Judge  Gowan,  (Co.  Simcoe)  and  had 
thus  the  assistappe  of  a  gentleman  practically  ac- 
quainted with  the  subjiBOt  in  hand  in  all  its  details. 
We  regard  the  recognition  by  the  Judges  of  the 
sheriffs'  right  to  the  same  fees  in  County  and  Supe- 
rior Courts  as  conclusive  evidence  of  the  justice 
of  the  bailiffs'  claim  for  the  increase  on  mileage 
asked  for. 


**  2ndly.  That  the  sum  requiring  personal  service  be  ezteQd<: 
ed  to  £10." 

We  agree  that  there  should  be  an  alteration  as 
to  strict  personal  services,  and  would  even  go 
beyond  £10,  but  it  would  not  be  taking  the  right 
ground  to  urge  it  on  account  of  Bailiffs.  It  is 
required  for  the  protection  of  the  creditor.  The 
point,  however,  is  one  of  general  procedure,  and 
in  that  view  we  purpose  taking  it  up,  and  on  broad 
grounds  are  prepared  to  sustain  the  proposition. 

**  3rd]y.  That  1b.  bo  allowed  for  all  munmoiises  reqniring^ 
persQDfU  service  on  the  defendanty  and  9d.  for  non-personal." 

Not  too  ipuch,  in  our  judgmeiit,  but  it  should 
cover thp  following: 

Tl|e  4th  item  for  attendance  to  swear  to  service. 

The  5th  item,  Ss.  6d.,  for  enfoscing  executiofia 
under  £10,  and  is,  fof  all  over  that  sum  is  a  feiir 
charge. 

<<  ethly.  That  the  bailiff  be  allowed  mileage  oa  all  writs, 
whether  money  made  or  not." 

We  decidedly  object  to  this  charge*  There  are 
cases  certainly  of  hardship  where  it  might  fairiy 
enough  be  allowed,  but  to  establish  the  right  to 
it  would,  if  it  did  not  directly  lead  to  abuse  an4 
fraud,  at  least  give  rise  to  suspicions  injurious 
to  officers,  and  be  as  it  were  a  premium  for  a  laiy 
and  inefficient  discharge  of  duty.  While  we  wish 
to  advocate  the  just  claims  of  bailiffs,  our  position 
requires  us  to  oppose  any  objectionable  claim. 
This  is  one  we  strongly  oppose  as  fraught  with 
evil.  It  would  be  a  perfect  bugbear  to  creditors 
requiring  to  use  these  Courts. 

<<7thly.  That  the  sum  of  3d.  be  allowed  for  every  case 
palled  in  open  Court." 

A  siniilar  fee  is  allowed  in  the  English  County 
Courts ;  but  o#the  whole  we  prefer  the  7th  resolu* 
tion  of  the  bailiffs  of  the  coi^nty  of  Brant,  that  20s. 
be  allowed  to  the  bailiff  for  his  services  on  the 
Court  day.  It  is  inconvenient  multiplying  a  num* 
ber  of  small  charges,  giving  needless  trouble  alike 
to  clerk  and  bailiff;  besides  the  service  performed 
is  a  general  one,  and  shofild  l)e  paid  out  of  the 
general  fee  fund. 

<<  Sthly.  That  6  per  cent  be  allowed  on  all  monies  collected 

under  Execution." 

There  can  be  no  possible  objection  to  this  charge, 
it  is  fair  and  reasonable — ^no  n^ore  indeed  than  is 
paid  to  an  ordinary  debt  collector,  who  incurs  no 
responsibility,  whereas  the  b&iliff  is  under  bonds 
for  the  efficient  discharge  of  bis  duties,  and  is  held 
strictly  accountable  for  all  errors  and  omissions. 
What  we  said  under  the  first  h^ad  ^ou}4  l^^pply  u^ 
most  particulars  (o  this  hpad  also. 

<<  9thly,  That  a  pioper  remuneration  be  allowed  wheie  tha 
bailifi  has  to  remoye  propeity  seized  tti]ider  execution  or  attach- 
ment." 

Such  an  allowance  is  necessaiy — ^without  it  the 
disbursements  might  eat  up  all  the  bailiff^s  fees. 
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It  should  be  the  same  as  in  the  case  of  sherifPs 
"necessary  disbursements  in  case  of  removal  of 
)>roperty''  seized,  &c» 

**  lOthly .  That  for  adTeitising  each  sale  the  bailiff  be  allowed 
the  ram  of  20.  6d." 

The  officer  is  required  to  draw  and  put  up  notices 
of  sale  in  the  three  most  conspicuous  places  in  the 
township,  and  the  charge  for  it  appears  moderate. 

The  language  in  the  proposed  table  requires 
some  emendation.  It  may  be  open  to  question  as 
it  stands  in  respect  to  some  of  the  items ;  and  there 
is  an  incorrectness  in  terms  which  should  be  looked 
to  before  it  is  finally  submitted  for  action. 

Thd  qti^stion,  and  the  main  question  is,  are 
bailifTs  properly  rtimunerated  for  their  labour  and 
Msponsibility  ?  With  a  knowledge  of  their  duties, 
and  consequently  being  able  to  speak  positively, 
we  say  they  are  not.  The  office  is  a  tnost  respon- 
sible one,  reauiring  intelligence-,  education,  and 
great  personal  activity.  To  secure  men  of  this 
istamp,  you  must  hold  out  the  iliducemetit  of  a  rea- 
sonable reward.  The  old  tariff  was  fixed  when  a 
labourer's  wages  was  from  Ss.  6d.  to  3s.  9d.  per 
day:  now  it  is  about  double  that  rate,  and  the 
hecessarics  of  life  have  also  nearly  doubled  itl 
Value.  The  price  of  a  good  horse  was  formerly 
about  £15:  now  the  same  description  of  animal 
would  cost  firom  £30  to  £35 ;  and  a  horse,  after 
beinfi"  two  years  worked  by  a  bailiff  in  full  business, 
is  only  fit  to  hobble  round  a  farm. 

The  Division  Courts  are  growing  in  importance 
tevery  year,  and  bailiffs  are  the  very  bone  and  sinew 
of  their  efficiency ;  with  a  half-paid  set  of  bailiffs 
the  business  will  be  carelessly  and  inefficiently 
performed ;  pay  them  fairly  and  you  hold  out  the 
mducemeiits  of  a  permament  paying  office,  and 
thereby  secure  to  the  public  men  whose  interest  it 
is  to  serve  them  well. 


llie  <<  Manual  on  the  Duties  of  fiailifja  in  the  Division 
Courts,"  is  necessarily  ordwded  out  this  time  to  make  room 
for  the  foregoing. 

U.   C.    REPOnTS. 
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but  retained  them  and  gave  the  plaintiff  a  written  auihoritjr  16 
draw  on  them  at  ten  days  on  the  retum  of  the  vessel  to  Cd- 
linjjfwobd.  llie  plaintiff  dreW  acbbitiinelv,  but  defendants 
then  told  him  that  C.  had  been  dver-paid  by  them,  and  they 
refused  to  accept  It  was  shown  that  the  plaintiff  had  threat^ 
eoed  to  detain  the  lumber  on  its  airival  at  Chicago  if  his  claim 
Was  not  paid,  and  was  told  by  defendants  that  it  would  btf 
satisfied  out  of  the  moneys  coming  to  C.  on  the  retum  of  the 
vessel. 

ffeldf  that  the  plaihtiff  wiis  entitled  to  recover  from  defen'^ 
dantsi  for  that  the  evidence,  sufficiently  showed  a  discharge  of 
C.  by  the  plaintiff,  or  a  giving  time  to  him  until  teh  days  aiter 
the  retum  of  the  schooner,  either  of  which  would  forai  a  good 
consideration  for  defendants'  pmmise; 

QtMsre,  whether  plamtiff's  fotbeilHtig:  to  detaih  defettdants' 
limiber  as  he  had  threatened  wiMild  have  beep  a  sufficient 
consideration,  it  being  unknown  to  the.  parties  whether  the 
law  at  Chicago  would  allow  him  such  r%ht,  UiCugh  our  lav^ 
clearly  would  not* 


Bain  v.  GoonxBBAM  sr  At. 

(lffQ.B.R.SS.) 

Where  flour  is  guaranteed  to  inspect  of  a  )[Muticu]ar  gradd> 
such  as  ''No.  1,  Superfine,"  it  must  inspect  sweet  of  that  grade; 
If  it  inspects  as  of  the  grade  Contracteu  for,  but  sour,  the  guar^ 
antee  is  broken. 


HftWITT  V.  CORBXTT,  SBEBlTfi 

(16Q.B.R.tS.) 

Bv  an  assignment  of  all  the  assizor's  ''stock  in  trade; 
gooas,  wares,  merchandise,  groceries,  nousehold  furniture,  and 
moveable  personal  property  m,  upon,  or  belon^ng  to  lus  storey 
dwelling,  warehouse^  Wharf  iand  tetiements  m  Ontario  streeti 
in  the  city  of  Kingston,  or  elsewhere  (save  and  except  ana 
excluding  the  eoods  and  chattels  of  the  said  J.  F.,"  the 
assifi^nor,  "in  the  possessioil,  cofalrol,  or  charge,  of  David 
McWhirter,  of  Adolphustown  only),  and  alsd  all  his  stock  iii 
the  Kingstoti  Marine  Railway  Company^" 

Heldy  that  shares  in  the  Bay  of  Quinte  Ble^niboat  Company 
would  not  pass. 

The  Sheriff  having,  however,  sold  such  shares  tinder  execu-^ 
tion  and  received  the  money,  dould  not  return  nuUa  bonay  on 
the  ground  that  they  were  net  properly  saleable  under  the 
writ. 


baOROB  MOBERLT  V.  THOHAS  BillNBS  AND  ThOMAS  ShoRTIS. 

Promw  to  pay  in  emuideratiomqf  forbtanuut  to  or  disdtargt  of  third  narty— "Proof 
offaibmroMt€  or  diukargo-'Fonmnme*  to  MXtreiu  a  doub^ul  rigM-^How  far 


(IS  Q.  n.  R.  20.) 

C.  had  Contracted  with  defendants  to  eilrry  their  lumber 
from  ColUngwood  to  Chicago,  and  had  chartered  the  plaintifl's 
vessel  for  that  purpose.    U.  being  indebted  to  the  plaititifl, 

give  him  two  orders  on  defendants  amounting  to  £21 1  1(^.  6d. 
efendants  did  not  accept  the  orders  formally  when  presented, 


Walker  aih)  Thx  Mtmici^AUir  of  Burtord. 

SWyiwjf   la  Fie.,  cap.  81,  «ee.  SI— 18  ?itf.,  cojk  6S,  kc.  8— Lrvytiif  rate. 

The  statute  IS  Vic,  cft{».  38,  sec.  SI,  proyides  for  a  surrey  of  eonreu/on  limn 
lieiug  made,  on  application  to  the  Goveriibr  by  the  uianicipal  coaiicil,  whicH 
appljcHtion  need  not  be  at  the  request  of  the  landholders.  The  18th  Vic.  cap: 
83,  sec:  a  provides  for  making  a  survey,  and  placing  monuments  to  nuv^kutt 
front  ffiia  reof  oNglti  (>f  ftilt,  on  application  to  the  Govenior  by  the  munici- 
pality, made  at  the  request  of  one-half  the  resident  luidholders  to  be  aflectod. 

napplicition  was  made  under  the  ftrt  1  act  without  any  request  of  the  land- 
olders,  to  mark  out  concession  lines,  and  under  it  thb  survey  provided  for  in 
the  second  ael  was  aAerwards  tnade,  to  d^/Ms  tkt  botmdaritt  oftaii:  HM^  that 
such  survey  was  illegal. 

The  rale  to  pay  for  A  survey,  httde  imder  these  acts,  fnhsi  be  levied  not  upon 
the  Mstsscfl  value  of  the  ludd,  but  in  proportion  to  the  qtantity  hcU  by  the 
respective  proprietors. 

tt6Cl.B;lLBl) 

J.  Duggan  moved  last  term  to  quafeh  ty-law  No.  61  of  the 
township  of  Burford,  passed  on  the  13th  Sept.,  1856. 

1st.  Because  the  inhabitants  of  the  13th  and  14th  concessions 
of  Burford  made  no  application  to  the  municipality,  such  as 
the  statute  18  Vic,  cap.  83,  sec.  8,  required  in  such  a  case. 

2nd.  Because  no  application  was  made  by  the  municipality 
to  the  government  according  to  the  statute,  as  stated  in  the 
by-law. 
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3rd.  Because  moQuments  have  not  been  placed  at  the  front 
and  rear  angles  of  the  lots  in  two  concessions^  as  stated  in  the 
by-law. 

4th.  Because  the  sums  levied  to  pay  the  expenses  were  not 
raised  according  to  the  statute :  that  is,  not  On  the  proprietors 
of  land  in  proportion  to  their  respective  quantities  of  land  in 
the  two  concessions,  but  on  the  assessed  value  of  the  land, 
thereby  sut)iecting  the  persons  assessed  to  a  rate  on  the  value 
of  their  buildings  and  improvements,  and  not  on  their  land 
alone. 

The  by-law  recited  that  there  had  been  disputes  about  the 
boundaries  of  the  13th  and  14th  concessions  of  fiurford ;  that 
with  a  view  to  settle  them  the  municipal  council  had  applied 
to  the  government,  under  the  statutes  12  Vic,  cap.  35,  sec.  31, 
and  18  Vic,  cap.  83,  to  have  a  survey  made,  and  monuments 
placed  and  marked:  that  the  survey  had  been  made,  and 
ooundaries  established :  that  the  municipal  council  had  caused 
an  estimate  to  be  made  of  the  expense  incurred,  in  order  that 
the  same  might  be  levied  on  the  proprietors  in  proportion  to 
the  quantity  of  land  held  by  them  respectively  in  the  said  con- 
cessions, and  had  ascertained  it  t»  amount  to  £62  lOs. ;  and 
then  the  by-law  enacted,  that  there  should  be  raised,  levied, 
&c.,  *^from  theprovrieiors oj land  in  the  said  13*A  and  14/A 
concessions  of  Burjord,  in  proportion  to  the  quantity  of  land 
held  by  them  in  the  said  concessions,  in  the  same  manner  as 
any  sum  required  for  any  other  purpose  authorised  by  law  may 
be  levied,  such  a  rate  or  sum  of  money  (in  addition  to  all  other 
taxes  rated  on  said  property  for  the  current  year)  as  in  the 
whole  shall  be  equal  to  and  defray  the  expense  of  such  sur- 
vey, and  the  establishment  of  sucn  boundaries,  amounting  as 
aforesaid  to  £62  10s."  And  in  the  next  clause  it  was  enacted 
that  the  £62  10s.  should  be  raised  by  means  of  a  special 
rate  of  three-sevenths  of  a  penny  in  the  pound  on  the  assessed 
value  of  the  lands  in  the  said  13th  and  14th  concessions  of 
Burford. 

It  was  sworn  in  affidavits  filed  by  the  applicant,  who  owned 
land  in  the  13th  concession  of  Burford,  that  this  by-law  was 
then  in  full  force  and  unrepealed  ;  that  he  was  informed  by 
the  township)  clerk  that  there  was  no  record  in  the  minutes  of 
any  application  haviug  been  made  to  the  Governor-General 
by  the  municipal  council,  as  recited  in  the  by-law:  that  in 
November,  1856,  he  searched  for  the  monuments  and  boun- 
daries which  tlie  by-law  stated  to  have  been  planted,  « and 
could  find  no  such  monuments,^^  and  from  information  he  had 
received  from  other  persons  in  a  position  to  know,  he  believed 
that  none  such  had  ever  yet  been  planted.  In  answer  affida- 
vits were  filed,  showing  that  the  municipal  council  did  pass  a 
resolution  on  the  9th  of  October,  1852,  for  petitioning  the  Gov- 
ernor-General to  "  appfiint  Mr.  William  Won  ham  to  survey 
the  IZth  and  Hth  concession  lines,  as  also  the  IVest  Thum 
line :  that  Wonham  was  in  consequence  duly  appointed  to 
make  the  survey,  and  finished  it  in  December,  1855,  and 
reported  the  same  to  the  municipal  council  and  to  the  commis- 
sioner of  crown  lands  on  the  21st  of  January,  1856;  and  that 
in  April,  1856,  the  commissioner  of  crown  lands  certified  to 
die  municipal  council  that  the  survey  had  been  examined  and 
found  satisiactory,  and  made  an  order  that  the  expenses  should 
be  paid. 

There  were  also  affidavits  of  two  persons  who  assisted  in 
the  survey^  and  who  swore  that  the  survey  was  made  and  the 
monuments  (danted  umler  the  direction  ot  Mr.  Wonham. 

Af.  C.  Cameron  showed  cause. 

The  statutes  referred  to  are  noticed  in  the  judgment. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

It  is  explained  that  there  was  a  misapprehension,  which  led 
to  the  statement  that  no  application  had  been  made  by  the 
council  to  the  Govenior-General.  But  it  does  apjxjar  that  the 
application  which  they  did  make  was  not  preceded  by  any 
ai)plication  from  the  itmabitants,  which  it  need  not  have  been 
if  i>  is  to  be  looked  upon  as  an  application  made  under  12  Vic. 


cap.  35,  sec.  31,  but  which  does  seem  to  be  necessary  in  regard 
to  applications  made  under  18  Vic,  cap.  83,  sec.  8. 

But  what  appears  rather  strange  is,  that  this  application  was 
made  in  1852,  long  before  that  act  was  passed,  and  required 
only  the  concession  lines  to  be  eurveved  and  marked  as  pro- 
vided for  by  12  Vic,  cap.  35;  but  unaer  it  a  survey  has  been 
made  since  the  passing  of  18  Vic,  cap.  83,  and  monuments 
planted  (if  any  were)  to  mark  the  boundaries  of  lots  ;  as  if  it 
were  upon  an  application  made  under  that  act,  and  not  under 
12  Vic,  cap.  35,  that  the  work  was  done« 

We  do  not  think  this  by-law  can  be  sustained :  for,  first, 
the  by-law  recites,  that  an  application  was  made  under  tho 
statutes  12  Vic,  cap.  35,  and  18  Vic,  cap.  83,  to  have  the 
concessions  surveyed,  and  monuments  placed  according  to 
the  acts. 

Now  the  municipal  council  made  only  one  application, 
which  was  in  October,  1852,  and  that  could  not  possibly  have 
been  made  under  the  authority  of  18  Vic.  (1855.)  So  far  as 
regards  the  placing  monuments  to  mark  the  angles  of  lots  iH 
tfuse  concessions,  the  application  did  not  ask  for  it,  and  could 
not  legally  have  done  so,  at  least  not  so  as  to  make  the  pro- 
prietors liable  for  the  expense  if  the  lots  have  been  morkea  by 
monuments,  which  we  infer  from  the  by-law. 

And  if  the  application  could  have  been  made  under  18 
Vic,  it  would  clearly  haVe  required,  by  the  terms  of  that 
act,  to  be  preceded  by  a  request  from  one  half  the  resident 
landholders. 

In  fact  an  application  legally  made  to  the  government  fof 
one  purpose,  and  under  one  of  the  statutes,  has  been  impro- 
perly made  use  of  and  acted  upon,  as  if  it  had  been  made  for 
another  purpose  and  at  a  later  time,  under  another  statute. 

It  b  only  the  later  statute  which  could  have  authorised  it  at 
all,  and  the  provisions  of  that  act  have  not  been  followed  and 
could  not  have  been,  because  then  (in  October,  1862)  there 
was  no  such  act. 

2nd.  Thero  can  be  no  doubt  that  under  either  act  it  is  only 
stone  or  other  durable  monuments  that  should  be  planted. 
We  need  not  act  upon  that  ground,  however,  as  the  other 
ground  is  clear ;  but  it  is  true  that  while  the  applicant  flweara 
he  can  find  no  monuments,  it  is  only  stated  in  answer  that 
monuments  were  placed,  without  saying  of  what  kind.  This 
b  unsatbfactory. 

3rd.  Then  as  to  the  levying  the  rate :  the  31st  section  of  12 
Vic,  cap.  35,  requires  that  the  survey  shall  be  certified  by  the 
Commbsioner  of  Crown  Lands;  but  the  commissioner  has 
only  certified  to  such  a  survey  as  the  resolution  called  for,  riz^, 
surveying  and  marking  the  concession  lines,  not  the  marking 
the  front  angles  of  lots ;  and  the  by-law  speaks  of  a  survey 
made  under  Ixjth  the  acts,  which,  if  it  means  anything,  must 
mean  that  the  angles  of  the  lots  were  marked  by  permanent 
monuments ;  and  if  so,  then  the  by-law  authorbea  money  to 
be  raised  for  paying  the  expense  of  that  operation.  Whether 
the  lots  were  in  fact  marked  by  boundaries  is  no  where  stated. 
In  that  respect  the  eaae  is  obscure.  1  only  infer  it  from  the 
recital  in  the  by-law  of  the  statute  of  18  Vic,  cap.  83. 

The  objection  mainl)r  relied  upon  against  the  manner  of 
levying  the  rate  b,  that  it  makes  the  proprietors  liable,  not  in 
respect  of  the  quantity  ot  land  owned  oy  them  in  either  of  the 
concessions,  bat  according  to  the  assessed  value  of  such  land, 
which  would  include  buildings. 

The  council  answer  that  they  have  followed  the  statute,  and 
so  they  have  literally  (that  is,  the  12  Vic,  cap.  35,  sec.  31)  in 
one  respect  and  to  a  certain  extent,  in  providing  "  that  the 
amount  shall  be  levied  on  the  proprietors  in  proportion  to  tke 
quantity  of  land  held  by  them  respectively  in  the  said  conces- 
sions, and  in  the  same  manner  as  any  sum  required  for  sny 
other  purposes  authorised  by  law  may  be  levied."  But  they 
proviue  in  another  clause  for  levying  a  rate  of  three-sevenths 
of  a  penny  in  the  pound  upon  the  assessed  value  of  the  latid 
in  the  said  ISth  and  lith  concessions. 
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The  30Ui  and  Slat  clausen  seem  rather  inconsistent  as  regards 
this  poiiit,  unless  we  take  <<tn  the  game  manner^^  in  the  30th 
clause,  to  mean  only  as  to  the  process  of  collecting,  and  not 
(lid  ptitlcirile  of  imposing  the  rate ;  and  I  think  we  must  so 
interpret  it  to  atoid  the  repugnancy. 

And  at  any  rate  the  statute  clearly  says  that  the  sum  to  l>e 
levied  on  the  proprietors  is  to  l>e  in  proportion  to  the  quantity 
dt  land  held  by  tiieni  tdsttectivoly,  and  this  is  departed  from 
in  the  manner  of  levying  this  rate. 

It  is  sworn  that  part  of  this  cdilcession  fornis  a  village,  in 
which  valuable  houses  are  built  on  small  lots,  and  the  effect 
of  a  rate  on  the  aasessed  value  of  the  land,  if  it  includes  build- 
ings, as  I  suppose  it  must,  would  be  to  make  the  proprietor  of 
one-fourth  of  an  acre  with  a  house  on  it  to  pay  more  perha|>s 
than  the  owner  of  100  acres.  If  that  would  be  lair,  still  it  is 
not  making  them  contribute  according  to  their  respective 
quantities  m  land^ 

We  see  difficulties  in  thd  vtra^  of  such  an  assessment  as  the 
statute  seems  to  require,  but  we  cannot  help  that. 

We  are  of  opinion  that  the  rule  for  quashing  the  by-law 
must  be  made  absolute,  with  costs. 

Rule  absolute. 


ht  RE  TlERNAN  AND  TuE  MUNICIPALITY  OF  NePCAIY. 
ficAool  irwreer— Coif  ofdifenc»^Rc^9^SepttfaU  tehook, 

A  rate  may  b«  levied  to  reimbarae  school  tnutces  for  the  cosu  of  defending  a 
groaadleM  action  brought  agaiust  them. 

Where  such  charj|te  tvaa  incorred  before  the  estalilishinent  of  a  separate  Roman 
Catholic  achoor:  BeU^  that  the  sopporterA  of  that  echuol  \rcre  not  exempt 
from  the  rate. 

(16  Q.  B;  R.  87.) 

Fellowes,  (2.  C,  obtained  a  rule  on  the  Municipality  of 
Nepean  to  show  cause  why  their  by-law  No.  74>  passed  on  the 
33id  of  October^  should  not  be  quashed. 

First— Because  the  assessment^  or  amotmt  directed  by  it  to 
be  levied,  is  not  leg^,  not  being  authorsed  by  any  statute^ 

Second  ^Because  part,  viz.,  £46,  of  the  amount  authorised 
to  be  levied,  is  for  paying  certain  costs  of  detence  of  an  action 
brought  by  one  Ann  Tieraan  a^inst  the  trustees  of  common 
school  section  No.  13,  in  whicn  the  defence  failed ;  and  it  is 
Aot  shown  by  the  by-law  that  the  school  trustees  endeavoured 
to  obtain  the  amount  from  Ann  Tiernan. 

Third — ^Because  this  X45  was  not  expended  or  to  be  ex- 
pended for  any  purpose  for  which  the  school  trustees  are  autho- 
rised by  law  to  levy  money,  but  was  levied  in  order  to  pay 
costs  for  which  the  trustees  were  liable  to  the  attorney  tney 
employed. 

Fourth — ^Because  it  is  not  shown  that  the  by-law  was  passed 
with  the  assent  of  a  majority  of  the  freeholders  or  householders 
in  the  school  section  as  required  by  law. 

Fifth — ^Because  it  is  not  shown  that  the  by-law  was  passed 
at  the  request  of  the  trustees  under  that  part  of  the  13  and  14 
Yfc.,  cap.  48,  which  enables  them  to  levy  an  additional  rate 
to  pay  teacher's  salsuy,  and  other  expenses  of  the  comnu>n 
schools,  &c. 

Sixth— Because  the  by-law  liuthorizes  £75,  which  includes 
the  above  £45,  to  be  levied  on  the  subscribers  to  or  members 
of  the  Boman  Catholic  s^;>arate  school  established  in  section 
13,  which  is  contrary  to  law,  and  especially  to  the  statute  18 
Vic,  cap.  131,  sec.  12. 

,  Ann  Tieman,  in  1854,  brought  an  action  in  this  court  against 
the  school  trustees  of  this  section,  to  recover  from  them  an 
arrear  of  wages  which  she  claimed  to  be  due  to  her  as  a  school 
teacher. 

At  the  trial,  she  obtained  a  verdict,  notwithstanding  the 
defence  pleaded,  that  by  the  statute  13  &  14  Vic,  cap.  48,  and 
l6  Vic,  cap.  185,  sec.  15,  there  could  be  no  action  sustained 


in  a  court  of  law  upon  such  a  claim,  the  party  being  confined 
to  tho  remedy  given  by  those  acts. 

The  verdict  was  moved  against  as  being  contrary  to  law, 
and  a  new  trial  was  granted  without  costs,  in  Michaelmas 
Term,  1856.(a) 

No  attempt  was  made  by  Ann  Tieman  to  proceed  further  in 
the  action,  as  it  was  clear  she  could  not  recover ;  and  the 
deferidaiits,  the  school  trustees,  being  satisfied  that  they  would 
not  be  able  to  obtain  an^  costs  from  her,'  thought  it  useless  US 
to  increase  them  by  forcing  the  case  again  to  trial. 

They  applied  in  a  formal  manner  under  their  corporate  seal 
to  the  municipality  of  Nepean,  to  levy  a  rate  in  order  to  reim- 
burse them  in  their  costs,  and  on  that  application  this  by-law 
was  passed. 

Richards  showed  cause.    Nanton  supported  the  rule. 

Robinson,  C.J. — The  questions  are,  first,  whether  the  amount 
of  these  costs  could  legally  be  levied  under  the  school  acts ; 
secondly,  whether  the  by-law  could  legally  direct  the  money 
to  be  levied  on  all  the  ratepayera. 

Th^  Homan  Catholics  had  a  separate  school  establlshe<{ 
there  in  August,  1855,  and  they  claim  to  be  in  consequence 
Exempt  unoer  the  statute  from  contributing  to  aiiy  rate  of  this 
kind  lor  general  school  purposes. 

The  Municipality,  on  the  other  hand,  c6nsid[ered  that  as  ttief 
action  was  brou<Tht  in  1854,  ani  w^  pending  in  1855,  when 
the  Roman  Catholics  obtained  their  separate  school,  it  waa 
their  duty  to  xiiake  this  a  charge  upon  tnem  as  well  as  other 
ratepayers. 

Upon  the  first  point,  whether  the  costs  of  the  trostees  in 
defending  themselves  asainst  the  action  of  Ann  Tieman  conld 
properly  be  rehnbureed  by  a  rate  levied  for  that  purpose, 
I  think  it  could,  lot  that  it  comes  fairly  under  the  terms 
'<  expenses  of  the  school"  and  <<  for  common  school  purposes," 
used  in  the  school  act  13  &  14  ^ic,  cap.  48.  Law  expenses, 
however  unavoidably  incurred  by  the  trustees  in  execution  of 
their  trust,  do  not  seem  to  be  specially  provided  for  in  any  of 
the  acts ;  but  considering  the  burdensome  duties  thrown  upon 
the  trustees,  and  the  importance  of  their  being  faithfully  dis- 
charged, it  can  never  have  been  intended  by  the  le^ islaturo 
to  leave  them  to  bear  out  of  their  own  means  the  charge  of 
defending  themselves  against  actions  brought  against  them 
without  ^ood  ground,  for  any  alleged  Cause  of  action  connected 
with  their  conduct  in  their  office. 

They  are  not  by  law  liable  to  any  action  by  a  teacher  for 
his  wages,  for  the  act  of  parliament  protects  them,  but  all  they 
could  do  was  to  set  up  that  protection  when  the  action  was 
improperly  brought,  and  they  did  so  and  with  success.  The 
cost  they  were  put  to;  ii  seems  to  me,  may  reasonably  \>e 
classed  as  an  expense  attending  that  part  of  the  common 
school  system  with  which  they  were  charged,  as  much  as  if  a 
groundless  action  were  brought  ag^nst  them  upon  some  con- 
tract of  theirs  for  building  or  repairing  a  school-house,  which 
they  had  faithfully  observed.  As  to  (he  trustees  being  left 
to  obtain  payment  of  their  costs  from  the  party  who  had  sued 
them,  we  must  presume,  till  the  contrary  is  shown,  that  the 
trustees  have  done  .nothing  wrong  m  that  inspect.  It  is  sworn 
that  Ann  Tieman  is  not  in  circumstances  to  pay,  and  at  any 
^  rate,  we  could  not  hold  that  they  were  under  any  l^;al  neces- 
sity to  wait  upon  their  chance  of  obtaining  the  costs  from  her. 

Then  the  remaining  objection  is  as  to  the  rate  being  genentl, 
that  is,  upon  all  the  ratepayers,  without  giving  to  the  Roman 
Cathohc  mhabitants  who  support  a  separate  school,  tiie  benefit 
of  the  exemption  which  the  statute  IS  Vic.,  capr  131,  sec.  12, 
secures  to  them. 

We  think  that  exemption  does  not  extend  to  rates  necessary' 
to  be  levied  for  meeting  charges  incurred  before  the  separate- 
school  was  established. 


ifl)  TieruBU  v.  School  Tnutees  of  Nepean,  14  U.  C.  R.  16l 
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In  framing  a  system  so  complicated  as  that  established  by 
(he  Common  School  Acts,  it  is  impossible  to  foresee  and  pro* 
i4de  for  all  possible  circumstances.  The  staUites  are  not 
explicit  on  tnis  paiticalar  point  of  indemnifying  the  school 
trustees  (9s  trustees  in  other  cases  are  indemnified)  against 
legal  charges  thtotrn  upon  them  in  th^  discharge  of  their 
dutyi  where  they  had  not  exposed  themseives  to  such  oharj^ 
by  any  misconduct  on  their  part,  but  we  think  it  comes  fairly 
under  the  general  provision  respecting  expenses. 

In  the  case  of  Stark  r.  Montague  et  al.  (14  U.  C.  R.  473) 
we  had  this  seneral  question  before  us,  and  we  then  took  the 
same  view  of  this  question/  There  is  no  ground^  we  fhink, 
for  any  of  the  other  objections  taken. 

BuHNs,  J. — It  appears  to  me  the  rule  for  (quashing  the  by-law 
ahoold  be  dischaiq^.  At  present  I  think  the  trustees  bad 
power  to  assess,  or  call  upon  the  munioipal  council  to  assess, 
me  school  division  fof  this  costs  they  ard  put  to  in  defending  a 
suit  unjustly  brought  against  them.  If  the  trustees  were 
obliged  to  adf ilnCe  the  necessary  funds  to  carry  oif  the  defence 
out  of  their  own  pockets,  and  trust  td  be  reimbursed  by  process 
6f  law  against  the  person  who  brought  such  a  suit,  I  am  afraid 
few  would  be  willing  to  accept  a  trust  which  imposed  such  a 
liability.  The  trustees  are  a  cor^ratlon,  and  in  this  instance 
were  sued  as  such,  and  there  is  nothing  improper  in  their 
being,  I  mean  as  a  corporation,  placed  in  funds  to  meet  the 
demands  which  the  defence  of  a  lawsuit  rendered  necessary. 
Corporations  cannot,  any  more  than  individuals,  carry  on  the 
defence^  of  lawsuits  witnout  the  means  to  do  so ;  and  it  cannot 
be  expected  that  the  individual  members  who  compose  the 
governing  body.of  the  <»>rporation  are  to  pay  in  the  first  instance 
from  their  own  means,  and  trust  to  chance  or  a  new  set  of 
trustees  to  provide  the  means  to  reimburse  them  at  a  subse- 
quent period.  There  can  be  no  questioo  that  it  was  legal  for 
the  covecning  body  to  provide  the  means  of  discharging  their 
Itabuity,  witMmt  waiting  to  see  u  the  costs  eould  be  made  from 
Ann  Tieroan. 

Tlie  chief  ground  of  complaint  is»  that  the  complainant  and 
others  set  themselves  off  as  a  separate  school,  being  Roman 
Catholics,  and  therefore  that  they  should  not  be  assessed  to 
pay  these  expenses.  They,  it  appears,  did  give  notice  to  the 
Reeve,  under  the  4th  section  of  18  Vic,  cap.  131,  but  the  suit, 
the  expenses  of  tlie  defence  of  which  the  by-law  is  to  provide 
for,  was  commenced  before  their  separation.  The  12th  section 
of  the  same  act  provides  that  whoever  shall  belong  to  a  sepa- 
rate school,  and  a  supporter  of  it,  shall  be  exempted  from  the 
payment  erf*  all  retes  imposed  for  the  support  of  common 
schools,  and  of  common  school  libraries,  for  the  year  next  fol- 
lowing aAer  the  first  of  February  in  any  year,  provided  they 
give  notice  before  the  first  of  Februair  to  the  clerk  of  the 
municpalitv.  Two  things  are  provided  for,  and  nothing  more, 
that  they  shall  be  exempted  from  contributing  to,  and  even 
those  only  upon  giving  notice  that  they  belong  to  and  support 
a  separate  school.  *I  incline  to  think  they  would  not,  even  if 
the}[  gave  notice  to  the  clerk  of  the  municipality  of  their  sup- 
porting a  separate  school,  be  exempted  from  the  payment  of 
their  share  of  the  expenses  of  the  defence  of  a  lawsuit  incurred 
before  the  separation,  but  in  this  case  it  does  not  appear  that 
the  relator  has  taken  the  necessary  step  to  prevent  his  being 
rated  the  same  as  other  proprietors  or  tenants.  It  appears  to 
be  absolutely  necessary  that  he  should  show  he  is  a  supprrter 
of  a  separate  school,  for  a  separate  school  may  have  been 
asked  for,  and  yet  the  person  may  not  be  a  supporter  of  it  I 
do  not  mean  to  say,  if  that  had  been  shown,  that  the  applicant 
would  in  this  case  have  been  excused  contributing  to  the 
expenses,  but  I  take  it  that  showing  he  is  a  supporter  of  a 
separate  school,  and  that  he  notified  the  clerk  of  the  fact,  are 
preliminarv  steps  to  asking  that  the  by-law  shall  be  quashed. 
The  rale  shoulj,  I  think,  be  discharged  with  costs. 

McLean,  J»,  concurred. 

^  •  Ri>le  discharged. 


CAaSCALLBN  T.  MOODIC  (SHKRirv)  AND  DaIOK, 

(DcpuTT  SHXRirr.) 

Bitto/ itJt^BaMMm    TimioMowtS/^tJIlmg  -Fritriif  .ChaHre^ 
iamd  and  ekmttdt  mnignti  lagtiktr-iiVk,,  tap.  74,  IS  ^14  Fie,, 

An  exeention  eoraiiw  fit  before  die  iUiw  of  mi  ttticnment  whlek  reqnirM  ttr 
be  filed,  it  eiitided  to  preirmJl,  Ihoosb  a  reaMMMfale  dne  ht  $img  mmf  wC 
bave  OttfitbA  akmA  t!M  6xeeQtioo  of  um  mutgiHtttHL 

Wbere  tttn  had  end  bnildtnfa  on  wbicb  ebettile  ere,  ere  6onrvftd  br  tbe  «iae 
deed  et  tbe  cheitelt,  tbe  ateigiifle,  thoorb  beld  to  be  in  ntiiteteten  of  tb« 
buid  by  virtue  of  bw  deed,  it  not  to  be  looked  ajeiir  ab  baring  taken  pottetiiorf 
of  the  chaiU'l*  alio,  to  at  tu  dttnente  witn  filing  the  aMignment;  be 

'tbe  bnildmge,  or  tbe  ntisucir  iMHt  go 


either  actually  take  poeestaion  of  i 

C.  ownbig  a  mill,  with  tbe  aaebbiery  fai  it,  ifiMi|(nuig  (Ht  wMt  prapartjr,  botk 
real  and  pereonal,  inelodRng  ibc  lumber,  ttoek  m  trade,  ftc,  on  the  prcmitea, 
to  the  plaintiir,  ui  trutt  for  biniteir  and  other  creditora.  tb4  deed  wae  regies 
terad  bi  the  registry  offiee  on  the  day  of  ezecotioii,  hm  wa»  ttot  Jikd  «•  lAe 
eotmip  cotcrt,  when,  en  tkt  dap  ^fler  iu  cMcmion,  tbe  aberif  atised  the  aw- 


chinery,  &c^  under  a^/o.  ajnuisl  good*,  iA>r  waa  it  afterwarda  filed.    The 
aaaignor  did  not  leave  the  mill,  bat  eontinned  to  work  it 


b&i  men  for  tbtf 


benefit  of  Um  aicignee. 

HM 1.  That  tliere  waa  not  ancfa  an  actual  and  continued 
a«  to  dtapenae  with  filing  the  aiaignnent,  and 
a.  That  for  want  of  anch  filing  the  JL/a,  muat  prevalL 


(tfiQ^B.B.«L> 


Trespass  qUdre  datuUm /regitt  and  seizing  goods  uad 
chattels  of  the  plaintiff,  aud  converting  them,  &c.,  sind  tearing 
down  and  removing  and  converting  fixtures. . 

PUa9^l.  Not  guilty. 

2.  As  to  taking  the  goods,  (hat  they  were  not  the  piaiatifl'tf 
goods. 

3.  That  the  fixluresy  goods  and  chattels,  &e.,  were  not  thtf 
fixtures,  goods  and  chattels  of  (he  plaintiff. 

4.  That  the  close  and  building  mentioned  in  the  deelaratioif 
Were  not  the  property  of  the  plamtifl*. 

6.  Justification  under  Kji/fa.  against  the  goods  of  one  C!at(-' 
well,  at  the  suit  of  R.  and  R.  S.  Patterson,  upon  a  judgment  itf 
the  Common  Pleas,  and  entering  upon  the  close  and  in  the 
building  lo  seize  goods  ot  Cad  well,  which  were  then  there. 

The  plaintiff  took  issue  on  the  firil  (our  pleas,  and  repliecf 
<ie  injuirioi  to  the  fifth  plea. 

At  the  trial,  at  Belleville,  befinre  i2ofrifijon,  C/.,  it  appeared 
that  one  Cad  well,  having  become  involved  in  debt,  on  thcr 
30th  of  Octoo^,  1856,  made  an  asrignment  by  deed  of  ceitain 
real  estate  in  and  near  Belleville,  lo  the  pliulftiii  Carscalled 
and  one  Hancock,  reciting  that  it  was  for  the  purpose  of  secur- 
ing his  debt  to  them  of  £800,  and  &*  the  b^efit  of  his  other 
creditors,  whose  names,  wi(h  the  debts  due  to  them,  weref 
mentioned  in  a  schedule  amiexed  fo  (he  deed. 

And  by  the  same  deed  he  assigned  (o  Cfarscallen  and  Kain- 
cock  all  the  goods  and  chattels,  stock  in  trade,  plank  road 
stock,  and  steam-boat  stock  set  forth  in  another  schedule 
attached  to  the  deed.  The  whole  was  assigned  unon  trust  VS 
be  sold,  and  the  proceeds  applied,  first,  m  reimoursing  al! 
expenses  attending  the  trust ;  next,  to  paying  lo  Carswietf 
and  Hancock  the  debt  of  ii800  due  to  them  in  full,  and  to 
divide  the  residue  rateably  among  the  creditors  mentioned  in 
the  schedule,  <<  who  may  think  proper  to  avail  themselves  of 
the  same,"  any  surplus  to  be  paid  over  to  the  assignor. 

On  the  4th  of  January,  1856,  Hancock  released  to  the  piaitf^ 
tiff  Carscalleu  all  his  interest  under  the  assignmetit. 

The  debts  in  the  schedule  exceeded  in  cdl  £4000,  one  of 
them  to  H.  Bull  &  Co.  being  set  down  at  £2,400,  and  in  (her 
schedule  Messrs.  Patterson  were  set  down  as  creditors  to  ther 
amount  of  £150. 

In  the  other  schedule  of  goods  and  chattels  assi^ed,  among 
other  things,  were  set  down  one  planinig  machine^  one  small 
ditto,  one  shinsle  machine,  one  np-sawand  frame,  one  tenon- 
ing machine,  three  circular  saws,  one  circular  wood-'sawi  one 
sticker,  one  boring  machine,  and  a  tnniinc;  la&e. 

(padwell  had  been  the  owner  in  fee  of  land  included  in  thia 
assignment,  on  which  a  large  building  was  erected  that  had 
been  put  up  as  a  steam  grist-mill.  The  assignment  wa» 
drawn  up  in  jproper  form  by  an  attorney,  who  proved  its  exe-' 
.cution,  and  that  it  was  correctly  dated^ 
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It  was  registered  in  the  county  register  (on  account  of  the 
lands  which  were  conveyed  by  it)  on  the  3()th  of  Ckstober,  at 
forty-fiTe  minutes  past  one  one  o'clock  p.m.,  but  it  never  had 
been  filed  with  the  county  clerk  under  the  statutes  12  Vic, 
0ap.  74y  and  13  &  14  Vic,  cap.  63. 

On  the  dlst  of  October,  the  next  day  after  the  assignmenti 
B  Ji»  fa.  against  Cad  well,  at  the  suit  of  Messrs.  Patterson, 
came  at  seven  o'clock  a.  m.  to  the  sheriff,  and  at  nine  o'clock 
the  next  day  the  deputjr  sheriff  went  to  the  premises  occupied 
by  Cadwell  to  execute  it.  It  was  proved  tnat  this  execution 
was  upon  a  judgment  obtained  on  a  verdict  given  against 
Cadwell  at  toe  assizes,  which  opened  on  the  very  day  the 
assignment  was  executed. 

Under  the  /S.  fa.  the  sheriff  seized  lumber  and  other  loose 
property  in  andabout  the  mill,  which  property  had  belonged 
to  Cadwell,  but  was  included  in  the  assignment  to  Carscallen ; 
he  seized  also  the  machines  of  various  finds  which  were  put 
\ff  and  in  nse  in  the  mill,  treating  them  as  chattels. 

The  property  thus  seized  was  claimed  by  Carscallen  under 
jthe  assignment,  but  the  sheriff  went  on  and  sold ;  and  this 
fiction  was  brought  in  consequence.  The  action  of  Messrs. 
Patterson  ag[ainft  Cadwell,  which  stood  for  trial  at  the  assizes 
at  the  time  tnis  assiffnment  was  executed,  was  brought  upon 
an  account,  which  Cadwell  contested,  and  chiefly  on  account 
ol  a  shingle  machine  which  tha  Pattersons  had  sold  him,  and 
which  formed  an  item  of  the  account,  Cadwell  contending  that 
it  turned  out  to  be  a  useless  machine,  good  for  nothing,  owing 
io  its  being  made  on  an  erroneous  principle.  Tlie  Pattersons 
on  the  contrary,  who  were  macniuists  in  large  business, 
affirmed  that  the  shingle  machine  had  been  made  after  a  plan 
(or  which  one  Avis  had  obtained  a  patent ;  that  they  were 
making  one  ibr  the  patentee,  when  Cadwell  seeing  it  in  hand, 
imd  aDprovin^  of  the  principle,  ordered  one  to  be  made  for 
himseU  like  it.  If  therefore  it  turned  out  to  be  ill  constructed 
in  principle,  the  Pattersons  contended  that  they  were  not  res- 
ponsible, having  merely  made  it  upon  Cadwell's  own  order 
jgiven  by  him  iir  reliance  upon  his  own  judgment. 

Tliere  was  a  ffood  deal  in  the  evidence  to  show  that  Cadwell 
.was  determined,  if  ha  oould,  to  defeat  the  Messrs.  Pattersons 

£  their  aUempt  to  recover,  and  to  bring  them  and  Bull,  his 
igest  credit/w,  to  his  own  terms  by  putting  his  property  out 
(A  nis  hands.  He  was  proved  to  have  said  to  one  of  the  per^ 
sons  in  his  employment  that  though  the  Pattersons  had  beaten 
)um  in  the  action,  <<  he  would  beat  them  on  their  execution" ; 
^d  aJtogether  there  was  much  in  Cadwell's  conduct  to  show 
Ihat  his  chief  object  was  to  defeat  the  Messrs.  Pattersons' 
execution. 

On  the  other  hand,  there  seemed  no  reason  to  doubt  that 
Cadwell  was  indebted  to  Carscallen  and  Hancock,  and  that 
they  were  liable  as  endorsers  upon  his  notes  which  the  banks 
had  discounted  to  a  large  amount.  The  exact  amount  of  debt 
or  of  liability  as  endorsers  was  not  made  out  clearly,  but  it  was 
proved  that  there  were  judgments  and  executions  against  Car- 
•eallen  as  andorser  of  die  notes. 

Hie  learned  Chief  Justice  left  it  to  the  jnrv  to  determine 
^pon  Jthe  Ipnajides  of  the  assignment,  telling  them  that  there 
seemed  to  be  no  room  for  doulS  that  when  Cadwell  made  the 
asaigmnei^  lW9  .djd  owe  Carscallen  and  Hancock,  and  probably 
as  much  aa  |d^  ^600  iui]jbQ4»  i^ldnding  what  thev  were  liable 
for  bat  hffi  AQt  fei  paid  cp,  jthe  notes ;  that  Cadwell  was  at 
liberty,  at  any  time  be^E^ie  an  execution  came  i^^to  the  sherifi's 
hands,  to  assign  hi^  |;9o4s  tq  Carscallen  i^  payment  of  his 
debt,  or  to  secure  it^  ^vid  tha^  if  he  really  dimired  to  do  that, 
and  to  leave  his  othar  cied^^  (including  4he  Messrs.  Patter- 
son) to  recover  such  dividend  as  his  propei^  would  p^goe 
when  latMblj  divided  among  them,  there  w^  nq^ii^/u^nd 
or  improper  m  jnoh  a  course,  though  it  might  prejudice  the 
Mesam.  nttenon,  whose  action  was  then  pending. 

He  told  them  also^  that  aa  regarded  Carscallen  there  was 
i|othing  wrong  in  his  desiring  to  get  his  debt  paid  or  secured 
in  prefinnce  to  others,  so  far  as  the  law  wouki  aUow,  bat  that 


if  that  were  not  really  the  purpose  for  which  he  took  tha 
assignment,  and  if  he  were  fraudulently  colluding  with  Cad- 
well  to  defeat  Patterson's  execution,  upon  any  secret  under*  ^ 
standing  between  them  that  the  assignment  was  not  to  be 
acted  upon  in  good  faith  accoiding  to  its  provisions,  but  was 
merely  a  contrivance  to  cover  the  goods  for  Cadwell's  benefitt 
then  they  ought  to  give  their  verdict  for  the  defendants,  because 
in  such  case  the  assignment  was  made  for  a  purpose  which 
the  law  does  not  allow,  and  should  be  treated  as  fraudulent 
and  void.  He-  told  the  jury  further,  that  if  thev  did  not  come 
to  the  conclusion  that  the  assignment  was  made  upon  such  a 
fraudulent  understanding  as  he  had  mentioned,  but  that,  so  far 
at  least  as  Carscallen  Iniew  or  intended.  It  was  a  real  bona 
fid%  transaction,  then  there  were  several  things  further  to  be 
considered  in  the  case. 

Ist  Under  the  fiicts  proved,  could  it  be  said  that  the  assign- 
ment to  Carscallen  was  accompanied  bv  an  immediate  delivery 
of  the  chattels  assigned,  and  was  it  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  assigned  7 

2nd.  If  this  could  not  be  found  to  be  the  case,  then  was  not 
the  assignment  void  under  the  chattel  mortgage  acts  f 

3rd.  If  the  execution  was  entitled  to  prevail  over  the  assign- 
ment on  account  of  the  non-registrv  of  the  latter,  still  it  was 
to  be  considered  whether  some  of  the  things  seized  were  not 
affixed  to  the  freehold,  in  such  a  manner  that  they  could  not 
legally  be  seized  under  ajf.  fa,  against  goods ;  for  if  so,  the 
defendants'  justification  as  to  such  part  of  the  goods  would  fisdl. 

The  jury  found  for  the  plaintiff  £250  damages. 

M*  Vanhougknet  obtained  a  rale  mn  for  a  new  trial  on  the 
law  and  evidence,  and  for  misdirection.  He  cited  Steward  v. 
Lombe,  1  fi.  &  fi.  506 ;  Taylor  v.  Whittemore,  10  U.C.R.  440 ; 
Hellawell  v.  Eastwood,  6  Ex.  295;  Trappos  v.  Harter,  2  Cr. 
&  M.  153 ;  Boydell  v.  McMichael,  ib.  1^:  Fisher  v.  Dixon, 
12  CI.  &  Fin.  312. 

ffendermm  showed  cause,  and  cited  Richardson  v.  Ranney, 
2  C.  P.  460 ;  Ackland  v.  Paynter,  8  Price  95 :  Winn  v.  Ingilby, 
5  B.  &  Al.  625;  Place  v.  Fagg,  4  M.  &  K.  277;  Oates  v. 
Cameron,  7  U.  C.  R.  228. 

RoBiKsoN,  C.  J. — I  have  no  doubt  the  jury  meant  to  deter- 
mine by  their  verdict  that  the  assignment  was  made  honestly 
and  on  good  faith  as  between  Cadwell  and  the  assignees, 
whatever  might  have  been  the  ralin^  motive  in  Cadwell's 
mind  in  connection  with  the  claim  which  the  Messrs.^  Patter- 
son were  urging  against  him.  The  amount  of  the 'verdict 
leaves  no  donot,  1  think,  that  they  did  not  confine  the  damages 
to  such  of  the  articles  only  as  it  was  contended  were  fixed  in 
the  freehold,  and  so  at  any  rate  not  subject  to  seizure  nnder 
the  writ, 

(7b  be  concluded  in  our  next,) 


CHAMBER  KEPORTS. 


{Imported  for  tkg  Law  Jovrmal  and  Hant»tm'*»  Cwnmom  two  Pnctiun  Att^ 

6jrC.  E.  E50LDH,  EKiuire,  B.A.) 

TM£  QlfEEN  ON  THE  RELATION  OF  JoHN  PaYNC  GiBBS  AND   Wm. 

Dixon  v.  Turner  Braniohan  avd  Owan  Nolan. 

Whore  it  was  twom  that  intCDding  voters  for  an  unsoocesflfai  candidate  were 
obetmeled  in  approaching  the  potKng  place  by  a  crowd  controlled  bj  one  of 
the  racceisfal  candidates,  and  neither  the  (act  of  the  obstraction  nor  the  con- 
trol was  uoMjuivocallx  denied  by  that  candidate,  the  election  was  set  aside 
as  to  him,  wiil^  coats. 

Rica4Ri>s»  J.— The  relator  in  this  matter  complains  of  tha 
election  of  the  defendants  as  Conncillore  for  the  Ward  oi  SU 
Andrews,  in  the  city  of  Hamilton,  on  the  same  groood  as  the 
election  of  Brown  and  Devany  was  moved  against,  they  haT- 
ing  been  elected  as  Aldermen  for  the  same  Ward.  It  was 
understood  the  affidavits  filed  in  either  case  might  be  used  in 
both,  and  the  only  difference  as  far  as  afiects  the  final 
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between  this  matter  and  the  decision  made  in  the  other  case 
AS  to  the  costs. 

The  matter  now  to  be  considered  is  whether  the  defendant 
Branighaa  ought  to  be  ordered  to  pay  the  costs.  There  were 
statements  made  in  the  affidavits  filed  by  the  relators  as  to 
ihe  crowd  acting  in  concert  to  exclude  relator's  votes  from  the 
poll  .as  the  result  of  a  settled  plan.  In  reference  to  thi^  matter 
asaffecting  defendant  Bran ighan,  Mr.  Davidson  in  his  affidavit 
mentions  that  Branighan  stated  that  he^  Brown,  Devany  and 
Nolan,  the  other  defendant,  were  running  in  connection  with 
one  another ;  that  they  had  matured  their  plans  for  the  said 
election ;  that  the  crowd  were  to  return  the  next  morning,  and 
that  all  their  voters  wece  to  be  present  at  the  openuig  of  the 
poll  the  next  morning,  and  that  it  would  occupy  the  whole  of 
^e  hours  appointed  (or  taking  vo^es  to  receive  ao.(l  record  their 
Tptes ;  that  to  his  own  knowledge  the  crowd  remained  and 
continued  to  obstruct  the  passage  oi  the  voters  of  the  relators 
from  the  opening  of  the  poll  on  the  morning  of  the  first  day  of 
said  election  until  after  the  relators  had  entered  their  protest 
against  the  election  in  the  afternoon  of  the  second  day. 

In  another  affidavit  he  states  that  during  the  said  conversa- 
tion defendant  Branighan  offered  that  if  relator  Gibbs  and 
those  runnmg  in  connection  with  him  would  consent  to  throw 
ftside  relator  Dixon,  who  was  running  on  the  same  interest^ 
no  further  obstructions  would  be  placed  iq  the  way  of  the 
8ai4  6ibbs>  Dayjs  .and  Hamilton  by  the  said  crowd,  arid  that 
firom  such  conversation  he  believed  the  crpwd  w^ero  under  the 
control  of  defendants  and  Brown  and  Devany. 

The  only  answer  given  by  defendant  Branighan  is  as  fol- 
lows :  "  1  positively  deny  that  any  obstruction,  either  wilful  or 
otherwise,  was  made  through  any  agency  employe^  by  myself 
either  directly  or  indirectly,  to  prevent,  deter  or  delay  the 
vp^ng  &t  said  election  for  the  relators  or  others^  nor  was  I  at 
tl^e  tinie  of  said  electioui  nor  have  I  since  been  aware  of  any 
airangemento  or  agreement  between  my  supporters  or  others 
favourable  to  my  election,  for  the  purpose  of  causing  such 
obs^ractioi^,  detention  or  delay  at  such  election  as  aforpsaid." 

In  reading  over  the  affidavits  referred  to  by  the  defendants 
Ba  flustaiaing  their  defence,  it  seems  to  me  as  if  they  wished 
to  make  a  case  of  obstruction  pf  the  voting,  sp  that  time  was 
consqi][^  whereby  the  electors  could  not  all  poll  their  votes, 
whilst  thp  pajie  for  the  relators  is  pressed  princix>ally  on  the 
ground  that  their  voters  were  nearly  all  prevented  from  going 
forward  U>  ttuB  polls  at  all,  and  that  that  in  connection  with 
the  slow  mode  in  which  the  votes  were  taken  when  they  did 
come  to  the  poll  had  the  effect  of  making  the  election  an 
unfair  one. 

Now,  does  the  defendandant  Branighaii  ii^eari  to  deny  that 
he  had  control  of  the  crowd  as  charged  in  the  affidavit  of  Mr. 
Davidson?  Does  he  mean  to  deny  that  tliat  crowd  obstructed 
the  approach  to  the  poll  of  relators'  voters  ?  He  denies  that 
anyobstraction  was  either  directly  or  indirectly  made  by  him 
to  prevent,  deter  or  delay  the  voting  at  the  said  election :  does 
this  mean  a  denial  of  preventing,  deterring  or  delaying  the 
voters  of  relators'  approaching  the  polling  place  ? 

If  the  affidavit  of  Branighan  was  intended  really  to  answer 
the  oonyersation  referred  to  specifically  by  Mr.  Davidson,  it  is 
unfoitonate  it  is  not  drawn  so  as  to  either  deny  the  conversation 


or  the  influences  to  be  drawn  from  that  conversation  nnequi* 
vocally— or  if  he  admitted  the  coriversation  he  might  explain 
what  he  meonty  aod  sho\y  that  Mr.  Davidson  drew  a  wron^ 
inference  from  it.  His  denial  of  knowledge  of  arrangement 
or  combinaiions  refers  to  (mch  obstmciioosi  detentions  or  de- 
lays, that  is  of  polling. 

On  the  whole  then  it  appears  to  me  that  defendant  Brani- 
ghan having  been  specifically  i^fiwred  to  by  Mr,  Davidson  in 
his  afiidavit,  and  charged  with  admitting  /uid  stating  that 
which  would  show  direct  participation  in  the  riolenft  acts  eom^ 
plained  of,  he  has  failed  to  answer  that  charge  satisfiu^rily, 
and  that  as  to  him  the  election  must  be  set  aside  with  cosla — 
as  to  the  other  defendants,  without  costs.  I  am  very  muob 
inclined  to  think  that  the  circumstancea  woukl  perhaps  waimat 
the  imposition  of  costs  against  all  the  defendants,  but  am  nol 
so  clear  on  the  subject  as  to  feel  justified  m  doing  eo  except  as 
to  Branighan. 

ThB  QuBBK  BX  BEL.  StOCK  V.  WlLUAV  D^VIf . 

An  lulmiiustmtor,  thnugrh  aasened  in  l)i»  oyim  name  fiir  Tt%\  estste  belouginjr  to 
(leceiUMKl,  in  not  entitled  to  qualify  upon  rach  real  estate.  A  leawe  of  • 
Municipal  CuunciJ  i»  ditqualtfied  rroii»  f  iUinf  in  suck  Council :  ao  a  perwm 
who  ba«  contracted  (ur  pl  lca«c,  though  the  contract  Iw  executed  (Any  by  him- 
feU*  and  not  by  the  corporation. 

(Feb.  11,  1897.) 

Richards,  J. — In  Hilary  Term  Nanton  moved  for  a  writ  of 
Summons  in  the  nature  of  a  Quo  fVarranlo,  calling  on  the 
defendant  to  show  why  he  exercised  the  office  of  Councillor  of 
St.  Lawrence  Ward,  in  the  city  of  Toronto ;  this  role  was 
granted ;  on  the  16th  of  February  M.  C.  Cameron  filed  an 
appearance  for  the  defendant,  and  on  the  next  day  the  matter 
was  heard  before  me  in  Chambers. 

It  appears  from  the  statement  of  the  relator  that  the  defen- 
dant was  chosen  a  Councillor  for  St.  Lawrence  Ward  in  the 
city  of  Toronto  at  the  election  held  on  the  5th  and  6th  Januaiy 
last,  which  election  he  contends  should  be  declared  void  for 
the  following  causes : — 

1st.  That  the  defendant  was  not  at  the  time  of  his  election 
qualified  to  be  elected  either  as  a  freeholder  or  householder, 
seized  or  possessed  of  real  property  within  the  city  held  in  his 
own  right  or  of  that  of  his  wife^  as  proprietor  or  tenant,  which 
was  rated  in  his  name  either  as  a  freeholder  to  the  amount  of 
£20  per  annum  or  upwards,  or  as  a  householder  to  the  amount 
of  £40  per  4ni)um  or  upward,  except  as  claiming  possessioa 
of  certain  property  owned  by  one  William  Paquin,  deceased, 
and  for  which  the  defendant  is  mted  in  his  own  name,  although 
holding  possession  of  the  same  as  administrator  of  the  estate 
of  Paquin,  9,nd  as  tenant  of  the  corporation  of  the  said  city,  as 
I  understood,  for  other  property :  that  the  property  on  which 
he  relied  to  qualify  him  was  not  held  to  his  own  use,  bnt  was 
held  by  him  as  administrator  of  the  effects  of  the  said  Paquin. 

2nd-  Thf^t  he  was  disqualilied  to  be  elected  to  the  said  office, 
inasmuch  as  by  a  Lease  dated  1st  May,  1852,  from  the  corpo- 
ration of  the  city,  he  leased  from  the  city  certain  premises  for 
the  term  of  4^  years  from  the  1st  January  of  that  year^  and 
thereby  entered  into  a  certain  contract  with  the  corporation 
which  was  in  full  foroe  at  the  time  of  the  electfon. 

3rd.  That  he  was  also  disqualified  to  be  elected,  as  he  did 
by  an  agreement  in  writing  dated  the  90th  September,  ld56, 
contract  and  agree  to  lease  from  the  said  city  corporation  cer- 
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tain  premises  on  Col  borne  street  in  the  said  city,  being  lots 
n ambers  9  and  10  on  the  said  street ;  and  he  agreed  to  lease 
the  said  lots  under  the  conditions  mentioned  in  a  certain  printed 
paper  attached  thereto ;  and  that  the  said  agreement  was  in 
full  force  at  the  time  of  the  election. 

The  relator  by  his  affidavit  states  that  he  believes  the  grounds 
of  objeotion  to  the  election  of  the  defendant  mentioned  in  the 
relation  are  just  and  well  founded  at  the  time  of  moving  for 
the  summons.  The  relator  filed  another  aiFidavit,  in  which^ 
amongst  other  things^  he  stated  that  on  the  30th  January,  1857, 
he  searched  in  the  office  of  Charles  Daly,  Esq.,  clerk  of  the 
council  £or  the  said  city,  and  was  shown  an  entry  in  a  book 
kept  for  that  purpose  in  the  said  office,  purporting  to  be  the 
defendant's  oath  of  qualification  as  councillor  for  St.  Lawrence 
Ward,  which  was  dated  19th  January,  18-17;  that  the  only 
property  mentioned  therein  as  qualifying  him  for  the  said 
office,  is  a  certain  freehold  estate,  to  wit,  land,  dwelling-house 
and  premises,  on  Boullon  street,  in  St.  Andrew's  Ward. 

That  he  is  informed  and  believes  tliat  Davis  is  not  possessed 
of  the  said  property  and  real  estate,  either  in  tiis  own  right  or 
that  of  his  wife,  but  that  he  holds  the  same  as  administrator 
of  the  estate  and  effects  of  one  William  Paquin,  deceased, 
who  at  the  time  of  his  death  was  seized  in  fee  of  the  said  pro- 
perty, and  that  the  said  property  is  not  now  nor  was  ever  the 
property  of  the  said  Davis. 

That  on  the  same  day  he  searched  in  the  office  of  the  city 
Chamberlain  and  was  shown  a  Lease  from  the  corporation  of 
the  said  city  to  the  defendant  of  certain  land  and  premises 
situate  in  £ast  Market  Square  in  the  said  city  for  the  term  of 
42  years  from  1st  January,  1842,  renewable  for  21  years  lease 
dated  1st  May,  1&42. 

That  he  was  also  shown  an  agreement  in  writing  dated  30th 
September,  1856,  and  signed  by  the  defendant,  and  purporting 
to  be  an  agreement  on  his  part  to  lease  from  the  corporation 
lots  9  and  10  on  Colborae  street  in  the  said  city,  subject  to 
certain  conditions  for  building  thereon,  &c.,  more  fully  set 
forth  in  a  printed  paper  attached  to  the  said  agreement,  signed 
by  defendant;  that  he  was  informed  by  the  Chamberlain  that 
the  last  mentioned  Lease  had  not  yet  been  executed,  but  that 
the  corporation  would  look  to  the  said  defeiulant  for  the  rent  of 
the  last  mentioned  premises  uikUt  the  agreeinoiit. 

That  he  is  advised  and  believes  that  nuithcr  the  lease  nor 
agreement  have  been  annulled,  released  or  discharged  so  as 
to  affect  the  defendant's  interest  therein,  or  his  liability  to  the 
corporation.  That  he  is  alt?o  advised  and  venly  briieves  that 
the  defendant  is  not  qualified  fur  the  said  oflice  on  account  of 
his  being  a  contractor  with  the  corporation  under  the  sniJ 
lease  and  agreement. 

Mr.  Cameron  on  the  hearinir  contended  there  wai  no  suffi- 
cient evidence  to  sustain  the  .allegations  in  tho  infoiiar.tion  ;' 
that  as  administrator  Davis  could  not  hold  or  clciim  to  huld  tlio 
real  estate  of  Patiuin— there  is  no  evidi:ijcc  to  ehow  but  that 
he  may  have  bought  it  from  decoa^cJ  or  from  hia  Iumfs  dince  ; 
that  as  to  tho  firM  objection  thero  is  no  uuliicieut  ;^;r/;;za  fiicL 
case  mafic  out. 

2nd.  That  it  doos  not  appear  from  tii-?  j'Thlavit  that  Davis 
ever  signed  any  leai'e,  or  that  under  it  he  i.s  to  ppy  anv  rent, 


or  that  he  thereby  contracts  to  do  nnvthin 
20 


or 


3.  That  as  to  the  third  objection  the  terms  of  the  written 
agreement  are  not  shown ;  that  it  does  not  appear  that  the 
corporation  ever  sealed  it,  or  are  bound  by  it — nor  that  it  is  a 
binding  agreement  on  the  defendant,  or  that  there  is  any  rent 
payable  under  it,  or  a  contract  to  do  any  thing. 

Mr.  Crovibie,  contra,  contends  a  prima  facie  case  is  pre- 
sented by  the  affidavits  and  the  relation ;  that  enough  is  thero 
shown  to  call  upon  defendant  to  answer,  and  if  he  does  not  do 
so  then  it  will  be  presumed  against  him ;  that  he  has  the 
means  peculiarly  within  his  power  of  showing  his  qualification 
if  he  owns  or  leases  the  property,  and  that  as  to  the  lease 
or  agreement  with  the  corporation— if  there  is  nothing  in  them 
to  constitute  a  legal  contract  so  as  to  disqualify  him — he  can 
show  it.  That  if  there  is  any  doubt  on  the  subject  he  suggests 
I  should  call  for  further  affidavits.  Mr.  Cameron  objects  to 
this  and  contends  that  the  Judge  should  only  call  for  further 
affidavits  when  the  matter  is  made  doubtful  by  the  defendant's 
affidavits.  Mr.  Cameron  referred  to  Draper's  Rule  135  and 
136— to  Rule  No.  2,  2  Cham.  Reports,  88. 

Mr.  Crombie  referred  to  Draper's  Rules,  p.  157,  Rule  No.  18. 

judgment: 

There  is  no  doubt  the  statement  and  affidavits  accompanying 
the  relation  do  not  state  the  facts  relied  upon  as  particularly  as 
they  might  and  perhaps  ought,  but  I  am  not  prepared  to  say 
that  every  fadt  stated  in  a  relation  of  this  sort  requires  to  bo 
proved  with  the  same  kind  of  evidence  as  would  be  necessary 
at  Nisi  Prius. 

It  may  often  be  impossible  to  produce  original  documents  in 
applications  for  writs  of  Quo  IVarranto,  and  all  that  should 
be  required  is  to  make  out  sl  prima  faeie  case,  and  if  that  is 
not  denied  on  the  other  side  it  may  be  treated  as  a  declaration 
or  oUier  pleading,  the  facts  slated  in  which  are  not  denied. 

As  to  the  first  ground  1  think  the  evidence  unanswered  may 
warrant  the  conclusion  that  the  defendant  is  not  the  owner  in 
fee  or  tenant  of  the  premises  stated  to  have  been  owned  by 
Paquin  at  the  time  of  his  decease— the  affidavit  shows  that 
Paquin  died  seized,  and  the  relator  states  that  he  is  advised 
and  believes  he  holds  tho  property  as  administrator  of  Paquin ; 
he  concludes  by  stating  that  tho  property  is  not  now  nor  ever 
was  till'  property  of  Davis.  It  is  true  that  as  administrator  he 
would  not  have  any  riglit  to  Uko  possession  of  the  real 
estate,  but  as  it  appears  ho  hatl  some  connection  with  the 
personalty,  he  may  have  supposed  he  would  be  required  to 
manage  the  real  estate  also,  and  if  it  was  assessed  in  his  name 
he  perhaps  considered  that  would  qualify  him  for  the  office, 
althougli  he  held  it  in  trust.  The  information  and  aflldavit 
sufficiently  iiifonu  him  as  to  the  points  on  which  he  is  called 
upon  to  answer,  anvl  he  declines  to  do  so ;  I  therefore  think  on 
this  ^rounil  tlio  relator  may  claim  to  liavc  the  election  set 
aside.  , 

As  t-)  l!  0  second  j[Tround,  a  loa^o  for  years  is  defined  in 

PaconN  Alnd^^rr..- lit  to  be  <'a  ccutivct  made  between  lessor 

j  and  le.'-rce  for  t!;e  }>o  se.-.-^i-.n  anil  pr'  \\X  of  lands,  &q.,  on  tho 

I  one  side  and  a  n .  .-nipc-nso  for  reiit  ui   income  on  the  other.'* 

The  terms  of  llio  lease  are  not  me!;iioned  in  tho  relation  or 

allidLiv  it,  and  it  was  objected  that  it  did  not  appear  that  the 

!  defendant  had  c.vjculed  the  \i.^?>\^.     In  tho  relation  it  is  stated 

.  tliQt  tho  defendant  -did  by  an  indenture  of  lea:e  dated  1st  of 


160 


LAW    JOURNAL- 


[Jvvtj 


Maji  1843»  leaae  fiom  the  oorpOFatkm  of  the  city  oertain  pie- 
mieoa  situated  in  the  said  city  for  the  term  of  4^  years  from 
1st  Jaanary,  1843,  and  that  under  and  by  viitue  of  the  said 
lease  he  entered  into  a  contract  with  the  city.  He  verifies 
this  statement  by  his  afiidaTit  attached  to  the  relation. 

In  his  other  affidavit  he  merely  states  he  was  shown  the 
lease  in  the  office  of  the  city  Chamberlain.  There  is  nothing 
to  show  that  the  defendant  ever  entered  into  possession  of  the 
piemises  under  the  lease  further  than  the  relator's  statement, 
verified  by  his  oath  as  already  quoted ;  and  that  the  said  lease 
and  the  contract  thereby  entered  into  by  the  defendant  were 
at  the  time  of  the  election  in  full  foroe  and  efiect.  If  a  lease 
be  executed  by  the  grantor  only  and  reserve  a  rent,  I  take  it 
for  granted  that  a  covenant  to  pay  would  arise  from  the  provisoi 
it  the  leasee  went  into  possession  under  the  lease  and  enjoyed, 
although  he  may  not  have  signed  the  lease. 

Taking  the  statement  of  the  relator  and  the  affidavit  filed 
with  it,  they  show,  in  the  absence  of  anything  to  the  contrary, 
that  at  the  time  of  the  election  there  was  a  subsisting  lease. 

Then  as  to  the  third  point,  it  is  stated  the  defendant  did  by 
an  agreement  in  writing,  dated  30th  September,  1856,  contract 
and  agree  to  lease  from  the  city  certain  lots  on  Colbome  street, 
subject  to  certain  conditions  mentioned  in  the  printed  paper 
attached  thereto.  In  the  affidavit  filed  with  the  relation  he 
states  he  was  shown  an  agreement  in  writing  dated  SOth  Sep- 
tember, 1856,  and  signed  by  the  defendant,  purporting  to  be 
an  agreement  to  lease  from  the  corporation  of  the  city  premises 
on  Colbome  street,  by  which  he  agreed  to  lease  the  said  lots, 
subject  to  certain  conditions  for  building  thereon,  as  m(He  folly 
set  forth  in  a  printed  paper  attached  to  the  agreement 

It  was  urged  that  it  was  not  shown  that  this  paper  was  sealed 
with  the  seal  of  the  corporation,  and  therefore  that  it  would 
not  be  a  binding  agreement  on  the  defendant :  whether  the 
agreement  shown  to  have  been  signed  by  the  defendant  was 
entered  into  under  such  circumstances  as  would  make  it  bind- 
ing on  him>  whether  sealed  with  the  seal  of  the  corporation 
or  not,  is  not  shown, — but  it  appeani  to  me  sufficient  to  make 
out  that  the  defendant  actually  entered  into  an  agreement  with 
the  corporation.  If  he  thinks  it  will  be  a  sufficient  answer  in 
proceeding  to  show  that  the  agreement  is  not  binding,  he 
should  state  the  facts  from  which  he  wishes  the  Court  or  Judge 
to  draw  that  inference.  The  first  step  to  make  a  binding 
agreement  relative  to  land  was  taken  by  him ;  he  signed  an 
agreement  in  writing  binding  himself  to  comply  with  oertain 
conditions  if  he  went  into  possession  under  this  agreement : 
I  apprehend  the  corporation  could  compel  a  specific  perform- 
ance of  that  agreement,  even  if  they  had  not  afi!i:ied  their  cor- 
pomte  seal  to  it ;  and  if  he  complied  with  those  conditions, 
would  not  the  corporation  be  restrained  from  dispossessing 
him  until  he  had  at  least  been  paid  for  the  improvements 
made  under  stipulations  contained  probably  in  their  own 
by-laws  ? 

The  mischief  intended  to  be  guarded  against  by  the  Legis- 
lature would  not  be  prevented,  ii  for  the  reason  suggested 
persons  in  the  position  of  the  defendant  in  relation  to  this 
agreement,  were  not  declared  disqualified.    Suppose  the  cor- 


poration were  to  have  the  question  brought  up  whether  the 
defendant's  agreement  was  binding  on  themi  how  oould  the 
defendant  give  an  unbiassed  vote  7 

On  this  last  point  I  have  no  doubt  but  that  I  ought  to  decide 
against  the  defendant 

The  section  stating  the  disqualification  is  the  25lh  of  16 
Vic,  cap.  181,  being  in  substitution  of  the  132  see.  of  13  l^o.^ 
cap.  81 ;  it  provides,  in  relation  to  this  matter,  that  no  pereon 
having  by  himself  or  partner  any  interest  or  sham  in  any  con- 
tract with  or  on  behalf  of  the  city  in  which  he  shall  reside, 
shall  be  qualified  to  be  elected  Alderman  or  Councillor  for  the 
same  or  for  any  ward  therein.  This  provision  is  in  efleet  &o 
same  as  is  made  in  the  imperial  statute  5  &  6  Wm.  IT.,  cap. 
76,  sec.  28 — and  under  that  section  it  has  been  held  that  a 
lease  from  the  ooiporation  is  a  eontraei  vrithm  the  meaning  of 
the  act  The  Queen  v.  York,  2  Q.B.  846,  is  in  point,  and  is 
equally  an  authority  to  show  that  the  term  contract  shook!  be 
construed  in  its  ordinary  legal  signification,  and  not  be  limited 
to  such  as  partake  of  the  nature  of  employments,  as  contracts 
for  works,  or  the  furnishing  of  suppliea.  In  England,  how- 
ever, the  Legislature  declared  that  this  provisum  shall  no| 
extend  to  leases  by  imperial  statute  3  &  4  Vic,  cap.  108.  It 
is  also  provided  there  that  when  questions  relative  to  matteis 
in  which  members  of  the  city  council  may  be  interested  shall 
come  up,  that  such  members  shall  not  vote.  The  Legislature 
here  have  not  yet  thought  proper  to  alter  the  law  on  the  subject 
in  this  country,  and  we  must  decide  aocoiding  to  te  law 
as  it  is. 

On  the  wiiole  1  think  there  is  enough  shown  to  declare  the 
defendant's  seat  vacant  on  all  the  grounds,  particularly  on  the 
last  one,  but  as  the  two  firet  taken  are  not  so  dear.  If  the 
relator  wishes  I  will  order  this  matter  to  stand  over  ontil  the 
first  day  of  May  next,  with  leave  to  him  to  file  furttier  affida^ 
vits  on  all  the  points,  provided  he  serves  the  defendant's 
attorney  one  week  before  that  day  with  copies  of  any  affidavits 
he  may  wish  to  file  and  nse.  The  matter  stands  over  to  Fri- 
day 1st  May  next— 18th  May.  The  relator  does  not  wish  to 
file  further  affidavits,  and  my  judgment  will  be  and  is  in  his 
frtvoor  on  the  grounds  already  stated. 


Stock  v.  CaAwroRD. 


Oa  spptieatlons  for  writs  of  Trial,  Um  afllda^t  mut  •itbtr  ibow  wbsi  Iks  piMM 
m  tbe  cauM  ar^,  or  ^pplioant  must  produce  a  copf  of  tlra  plewiiiifi* 

(Janeti»  ISffT.) 

This  was  an  application  for  a  summons  for  a  writ  oi  Txial  on 
an  affidavit  by  the  plaintiff's  attomey,  to  the  following  effect: 

l8t.*That  the  action  is  brought  on  a  promissory  note. 

2nd.  That  the  amount  is  ascertained  by  the  signature  of  the 
defendant. 

Sid.  That  the  venue  is  laid  in  the  county  of  Wentwoith. 

4tb.  That  issue  has  been  joined,  and  that  the  trial  of  this 
cause  will,  in  his  opinion,  involve  no  difficult  question  of  foot 
or  law. 

Richards,  J.,  refused  the  summons,  on  the  ground  that  the 
affidavit  should  either  have  stated  what  the  pleas  aie^  or  the 
applicant  have  produced  a  copy  of  the  pleadings. 

Summona  rafaaod. 
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MviBatAD  y.  McCracxsn. 

Writ  of  TiriaL 

"When  an  action  w  brought  on  two  daknft,  one  aicertained  by  the  lagnatore  of 
the  defendant  and  the  other  not,  a  writ  of  Trial  may  be  granted  if  the  claim 
on  the  anaacertained  aoooimt  be  under  XSfi.  ,«»« 

(Jane  23, 1887.) 

Thia  was  an  application  for  an  order  for  writ  of  Trial  to  issue 
on  an  affidavit  by  the  plaintiff's  attorney  to  the  following  efiect : 

Ist.  That  the  action  was  brought  to  recover  the  amount  of  a 
promissory  note  for  £^  and  for  the  amount  of  £B  16s.  M.  for 
goods  sold  and  deilivered. 

2nd.  That  the  only  pleas  pleaded  are  <<  non  ftdi}'*  and 
«  muupam  indebitatus.^* 

8rd.  That  issue  has  been  joined. 

4th.  That  the  venue  is  laid  in  the  county  of  Wentworth. 

5th.  That  in  his  opinion  the  Trial  of  this  cause  will  involve 
BO  difficult  question  of  &ct  or  laWk 

The  defendant  objected  that  this  action  does  not  come  within 
the  provisions  of  the  statute,  the  amount  for  which  it  is  brought 
being  of  a  mixed  nature,  part  ascertained  by  the  signature  of 
the  defendant  and  part  a  mere  matter  of  account — also,  the 
whole  amount  exceeds  £25. 

RicHAnDS,  Jk-^Though  this  application  does  not  come  within 
the  letter  of  the  statute  8th  Vic,  cap.  13,  sec.  51,  yet  from 
analogy  to  decisions  made  under  the  act  regulating  the  juris- 
diction of  the  county  court  with  which  this  section  corresponds, 
I  think  the  order  may  go,  the  claim  on  the  unsettled  account 

being  under  £25. 

Order  granted. 

Taylor  v.  McNul  bt  au 

iPrelimmary  or  formal  objections  to  alBdavtte  filed  on  an  application  for  a  writ 
of  Trial  which  has  been  enlanred  until  the  last  day  for  obtaining  such  writ, 
■hould  not  in  general  be  allowM  to  pretail  aAer  such  enlargemeut.  A  party 
win  not  be  precluded  from  taking  his  ease  down  by  writ  of  Trial,  by  the 
definidaats  merely  ]>leadiug  a  plea  which  might  involve  difficult  qnestions, 
unless  he  show  that  it  is  seriously  intended  to  rely  on  such  pleas. 

(June20.18CT.) 

This  action  was  brought  on  three  promissory  notes,  and  the 
plaintiff  several  days  ago  took  out  a  summons  for  a  writ  of 
THal  to  issue  on  the  usual  grounds. 

The  defendants'  agent  having  enlarged  this  summons 
aeveral  times,  but  not  having  yet  heard  from  his  principal, 
objected : — 

Ist.  That  the  affidavit  is  made  by  one  Sampson,  and  does 
not  show  any  connection  between  him  and  the  management 
of  this  suit  as  attorney  or  otherwise. 

52nd»  That  a  plea  of  **Phne  administravit**  has  been 
pleaded,  and  that  under  it  very  difficult  questions  may  arise. 

M.  (7.  Cameron  replied  to  the  first  objection  that  it  was  only 
necessary  that  his  lordship  should  be  satisfied,  and  whatever 
Affidavit  would  satisfy  him  is  sufficient,  the  rule  above  referred 
to  only  applying  to  adfiidavits  of  merits. 

HAaAKTT,  J» — I  think  the  first  objection  mig^it  have  been 

fitaL    As  a  general  rale,  in  my  opinion,  such  affidavits  should 

be  made  by  some  one  shown  to  be  connected  with  the  cause ; 

but  on  this  last  day  for  obtaining  a  writ  of  Trial  I  hardly  think 

t  ahoold  jkUd  to  it,  after  defendant,  for  his  own  convenience, 

bad  obtamed  an  enlargement  without  making  any  objections. 

As  to  the  2nd  objection,  I  think  the  mere  presence  on  the 
JUcoid  of  such  a  plea  as  fUne  admimgtramtf  without  any 


affidavit,  either  that  it  is  seriously  to  be  urged  at  the  trial,  or 

that  any  difficulty  will  arise  on  it,  is  not  sufficient  to  prevent 

the  Older  for  a  writ  of  Trial.    If  it  were  otherwise  a  defendant 

could  always  prevent  such  a  writ  by  pleading  some  apparently 

intricate  defence,  without  any  intention  of  offering  any  evi* 

dence  on  it. 

I  will  make  the  order  giving  the  defendant  leave  to  apply 
on  the  merits,  if  be  has  any,  to  rescind  my  order* 

Ordar  granted* 

Shaw  v.  Davis. 

Pmctict^Writ  of  THal, 

A  judge  Win  not  grant  an  order  for  a  writ  of  Trial  to  tssne  in  eases  where  th« 
defendant  swears  that  he  bclieTcs  difficult  onestions  will  arise  on  the  tri^ 
and  when  the  ualura  of  the  pleas  pleaded  aomit  of  sach  benig  the 


(June  33,  1897.) 

This  was  an  application  for  an  order  for  a  writ  of  Trial  to 
issue  (a  summons  having  been  previously  obtained)  on  the 
usual  grounds — action  l)eing  on  a  promissory  note. 

The  defendant  put  in  an  affidavit  of  his  attorney  stating  that 
the  plea  pleaded  is  a  plea  of  Fraud,  and  that  in  his  opinion  the 
trial  of  this  cause  will  involve  difficult  questions  of  fact  or  law» 
as  to  admissibility  of  evidence,  and  as  to  the  circumstances 
under  which  the  note  declared  on  was  given. 

Richards,  J. — I  think  the  defendant  has  as  good  an  oppor-^ 
tunity  of  judging  of  the  nature  of  the  questions  this  trial  will 
involve  as  the  plaintiff,  and  as  the  plea  of  Fraud  seems  to 
admit  the  possibility  of  difficult  questions  arising ;  and  it  is 
stated  that  there  is  a  bona  fide  intention  of  sustaining  the  pleas 
by  evidence.    I  cannot  grant  the  orden 

Summons  discharged :  costs  to  be  costs  in  the  cause* 


•mm* 


Ball  st  al  v.  Cowdlxt. 

Traetim-^Stntk*  of  Summomo^EnlargemmU 

Senrice  of  a  summons  on  Saturday  after  3  o'clock  p^nLt  returnable  on  Monday 
following,  is  not  good  service,  as  beuig  iu  effect  service  of  a  sununons  on  tha 
day  on  which  it  is  returnable,  which  is  unreasonable. 

(June  98,  1897.) 

CarraU  took  out  a  summons  for  a  writ  of  Trial  in  this  cause 
on  Saturday  last,  returnable  to-day  (Monday.) 

The  defendant  by  his  agent  appeared,  and  objects  that  the 
summons  was  served  on  him  on  Saturday  after  3  o'clock  p.mk 
and  therefore  by  the  new  rules  must  be  reckoned  as  if  served 
to-day,  (t.e.  Monday  following),  and  therefore  contended  that 
the  service  was  irregular. 

CarraU  replied :  There  is  no  rule  requiring  anything  mora 
than  reasonable  notice,  and  I  submit  that  the  defendant  had 
reasonable  notice  in  this  case ;  moreover  it  has  been  decided 
that  such  irregularities  are  not  fatal,  but  only  a  ground  for  an 
enlargement,  and  as  the  practice  has  lately  been  introduced  in 
such  cases  to  make  the  summons  absolute  for  a  writ  of  Trial 
to  issue,  reserving  leave  to  the  defendant  to  move  to  rescind 
it  on  the  merits.  I  submit  that  I  am  entitled  to  my  oider  in 
either  case. 

Haoabtt,  J.-^This  practice,  I  think,  only  applies  to  cases 

when  the  service  of  the  summons  and  other  proceedings  are 

quite  regular;  I  know  of  no  practice  of  the  Court  making  the 

service  of  a  summons  on  the  day  on  which  it  is  returnable  a 
valid  service,  and  as  this  is  the  last  day  for  granting  the  order 
an  enlargement  would  be  of  no  use  to  you.  I  will  therefore 
discharge  the  summons  without  costs. 

Summons  diwhargecl. 
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Cask  v.  Bjcnson  and  Raymond^  and  Case  £t  al  v.  Benson 

AND  Raymond. 

Prattie* — Cognovit — Attorney^  Attestation. 

KeglM't  to  explain  the  nature  of  a  Co^tovit  to  tlio  df  fciidanlA  by  an  attorncy 
cfcarly  and  expr»*>j»ly  clt.>'"  n  l*y  Ihein.  will  n<»t  Mlinic  the  confcs-inu,  prcjiily 
attested.  DefcndaJiU  ^'uding  tor  an  attorney,  imim -d  hy  tlie  pl:tiiiii.T  or  \i\^ 
attorney,  will  l>edeeintd  to  hnve  adopted  liw  a^  tntir  attorney  wiibiii  llie 
meaning  of  otir  rule  uf  Court  No.  26. 

(July  1,  1857.) 

Hagarty,  J. — Ihese  are  applications  almost  identical  in 
their  nature  made  last  Term  to  Practice  Court,  and  enlarged 
to  Chambers  by  consent. 

The  motion  in  each  was  to  set  aside  a  Cognovit  judgment, 
and  all  proceedings  thereon,  with  costs,  on  the  grounds  that 
the  Cognovit  was  not  executed  before  an  attorney  named  by 
or  attending  at  the  request  of  defendants  or  for  them,  and  that 
defendantA  were  not  before  executing  this  Cognovit  informed 
of  its  nature  and  effect,  of  which  they  were  ignorant ;  that 
they  were  induced  to  sign  it  by  misreprcsentulions  of  the 
plaintiff;  that  Mr.  Merrill,  the  attorney  who  attested  it,  acted 
at  the  request  of  and  in  collusion  whh  the  plaintilf,  and  not  at 
the  defendants'  request ;  or  why  they  siiould  not  be  set  aside 
as  to  defendant  Raymond.  The  applications  rest  on  the  alli- 
davits  of  defendant  Raymond  and  Mr.  Merrill. 

Many  alTidavits  are  filed  in  reply,  including  two  made  by 
Mr.  Merrill  for  the  plaintiil,  and  all idavits  made  by  defendant 
Benson  strongly  supporting  the  plaintiff's  case. 

Without  entering  into  the  details  of  the  numerous  affidavits 
filed,  I  will  say  that  1  am  quite  satisfied  that  no  fraud  or  impo- 
sition whatever  was  practised  on  defendant  Raymond  or  the 
other  defendant;  that  they  both  knew  perfectly  well  what 
they  were  doing,  and  that  no  case  is  made  out  to  impeach  the 
confessions  on  the  ground  of  amount,  even  had  such  an  objec- 
tion been  urgetl  in  the  rule  to  show  cause. 

The  case  rests  entirely  on  one  rule  of  Court  No.  26,  requiring 
the  presence  of  an  attorney  expressly  named  on  behalt  of  the 
defendant,  and  attending  at  his  request. 

No  objection  is  ur^(id  to  the  fomi  of  the  attestations  here ; 
our  rule  follows  the  English  practice,  and  I  wish  to  decide  it 
as  if  the  imperial  statute  1  and  2  Vic,  cap.  110,  sec.  9,  were 
re-enacted  hero. 

The  facts  in  these  cases  are,  that  Air.  FUzgcrald,  as  attor- 
ney for  plaintiff's,  proposed  chattel  mortgages  from  these 
defendants  to  the  plaintiffs,  and  also  the  two  confessions  in 
question  for  the  same  debts  respectively ;  that  when  defendants 
were  after  executing  the  mortgages,  Mr.  Fitzgerald  informed 
them  that  they  usually  have  an  attorney  present  to  act  for 
them,  and  named  Mr.  Merrill  as  the  only  attorney  in  Picton 
who  could  then  bo  obtained,  and  that  after  several  attempts  to 
get  him  he  was  at  last  obtained,  one  of  the  Messrs.  Case  at 
defendants'  request  going  for  him.  Mr.  Merrill  says  that  he 
did  not  explain  the  nature  or  eflect  of  the  Cognovits  to  defen- 
dants, supposing  that  all  the  parties  fully  understood  the  trans- 
action ;  that  he  did  not  read  them  over  to  defendants,  nor  did 
uiy  one  else ;  that  he  did  not  know  the  amount ;  that  from 
the  conduct  and  appearance  of  the  parties,  and  from  other 
facta  he  believes  there  was  collusion  between  all  or  some 
of  the  parties  for  the  purpose  of  wronging  defendants'  credi- 
toiri.  In  subbC(]aent  affKlavits  filed  against  the  motion,  Mr. 
Meirill  elates  that  Mr.  Fitzgerald  stated  to  him  in  presence  of 


all  the  parties  that  defendants  wished  him  to  witness  their 
signature  to  these  Cognovits ;  that  he  has  no  particular  recol- 
lection of  what  took  place ;  that  he  did  not  act  m  collusion 
with  the  plainlifl  or  any  one  else,  and  observed  nothing  differ- 
ent from  the  usual  manner  of  executing  CognoviU ;  that  both 
defendants  knew  perfectly  well  what  they  were  signing ;  that 
he  acted  as  their  attorney  and  for  no  one  else ;  that  when  signed 
Mr.  Fitzgerald  told  defendants  his  (Merrill's)  charges  for 
attending  to  witness  was  10s.  in  each  case,  defendant  Benson 
said  ho  had  no  money  with  him,  and  asked  otiier  defendant 
for  it ;  Raymond  said  he  had  not  so  much  with  him.  Tlie 
defendants  promised  to  leave  tlie  money  with  Fitzgerald  for 
Merrill,  and  afterwards  Fitzgerald  paid  the  amounts  to  him 
as  coming  from  defendants — (this  is  clearly  proved  in  Fitz- 
crcrald's  affidavits) ;  and  that  Raymond  has  since  told  him 
(Merrill)  that  he  never  had  stated  or  sworn  that  IMerrill  col- 
luded with  plaintiflJ".  Mr.  Fitzgerald's  affielavits  are  very  full 
as  to  Merrill  being  sent  for  by  defemlants,  he  having  first 
named  him.  As  to  the  nature  of  the  confession  being  fully 
explained  by  him  to  defendants  and  strongly  leading  to  the 
clear  belief  that  both  defendants  atloptcd  Merrill  as  tlieir  attor- 
ney, and  undert(X)k  to  pay  him  as  such — defendant  Benson 
fully  proves  the  same  facts.  Both  tlie  Cases  file  affidavits  as 
to  the  .i:;>0(l  faith  of  the  transaction ;  as  to  Raymond's  perfect 
knowled^^e  of  what  he  was  doing,  F.  H.  Case  proves  going  for 
!MLTrill  al  ilefentlant's  request.  Other  persons,  from  conver- 
sations had  with  Raymond,  show  that  he  knew  that  he  had 
executed  a  confession.  Mr.  Fitzgerald  swears  distinctly  that  he 
in  IVIerrill's  presence  told  defendants  the  amount  of  the  Cog- 
novits and  when  they  became  due :  other  affidavits  state  tha 
same  facts. 

It  is  stated  in  Arch.  Practice,  vol.  2,  page  892,  edit'n  1856 : 
"The  attorney  should  inform  the  person  of  the  nature  and 
eftcct  of  the  Warrant  or  Cognovit  before  the  same  is  executed. 
If  however  there  be  no  collusion  with  the  plaintiff  a  neglect  of 
the  attorney's  duty  in  this  respect  will  not  vitiate  the  instru- 
ment. If  there  be  coUusion  then  it  would  be  void  on  tho 
ground  of  fraud,  and  not  for  non-compliance  with  the  act.  It 
is  not  necc'.^'^ary  that  it  should  be  read  over  to  the  defiendants, 
except  perhaps  he  is  a  marksman  ;  nor  is  it  necessary  for  the 
attorney  to  consult  with  his  client  in  private  before  he  signs, 
or  that  the  attorney  be  cognizant  of  the  facts  under  which  the 
warrant  is  given."  I  have  examined  the  cases  cited  to  support 
these  views,  llaigh  v.  Frost,  7  Dowl.  743,  (cited  in  next 
case) ;  Taylor  v.  Nichols,  6  M.  &  W.,  96 ;  Jael  v.  Dickie,  5 
D.  &  L.,  1 ;  llibbert  v.  Barton,  10;  M.  &  W.  678. 

In  Walton  v.  Chandler,  1  C.  &  B.  306,  Findal,  C.  J.,  says, 
« the  later  cases  lay  it  down  that  if  there  be  a  clear  and  express 
adoption  by  the  defendant  of  the  party  for  his  attorney  that  wDl 
sufilce,  though  such  party  may  have  been  originally  suggested 
by  the  plaintifis'  attorney."  Gupper  v.  Bristow,  6  M.  &  W., 
807,  cited  in  the  last  case,  is  also  to  the  point 

Mr.  Justice  Coleridge,  in  Haigh  v.  Frost,  says,  "  It  appears 
to  me  not  to  be  absolutely  necessary  that  the  attorney  should 
do  his  duty  towards  his  client  when  he  has  been  appointed  as 
reciuireil  by  the  statute,  but  that  there  may  bo  a  failure  of  his 
duly  without  rendering  the  warrant  of  attorney  void — and  as  a 
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corollory  from  that  proposition,  I  think  that  when  the  attorney 
ifl  present  it  is  not  absolutely  nccessar}'  that  he  should  inform 
hi3  client  of  the  nature  and  eflect  of  the  warrant  of  attorney.'' 

The  langfuage  of  the  same  very  learned  judge  is  not  quite  as 
strong,  and  might  perhaps  have  a  modified  construction  in  a 
much  later  case — Powell  v.  Pickering,  18  Q.  B.  789. 

Joel  V.  Daiks,  6  D.  &  L.  1,  is  a  very  strong  case  in  favour 
of  supporting  the  plaintiffs'  case  here.  Ilall  v.  Dale,  8  Dowl. 
599,  is  also  much  to  the  point. 

I  am  of  opinion  that  the  facts  disclosed  in  affidavits  show 
that,  in  the  words  of  Tindal,  C.  J.,  "  there  was  a  clear  and 
express  adoption  by  the  defendants  of  the  party  as  their  attor- 
ney." Most  of  the  English  cases  turn  on  the  form  of  the 
attestations,  which  is  not  here  in  question. 

I  think  that  Mr.  Merrill,  or  any  other  attorney  so  called  in, 
would  have  acted  much  more  prudently  by  fully  explauiing 
the  whole  matters  to  the  defendants,  and  making  them  clearly 
adopt  or  refuse  him  as  their  attorney  in  express  terms.  I  am 
somewhat  surprised  at  the  several  affidavits  filed  on  each  side 
by  Mr.  Merrill ;  they  certainly  bear  very  different  interpreta- 
tions, and  warrant  almost  opposite  inferences. 

On  the  whole  I  consider  the  defendant  Raymond  has  failed 
to  make  out  a  case  to  Fct  asiJo  confessions  formally  attested 
as  the  law  requires,  and  the  nature  of  which  I  believe  he  fully 
understood ;  if  he  did  not,  it  was  by  neglecting  to  avail  him- 
self of  the  advice  of  the  professional  gentlemen  whom  the  law 
wisely  provided  to  be  present  for  his  assistance. 

It  is  a  peculiar  feature  of  the  case  that  he  admits  he  executed 
documents  vesting  all  these  properties  in  the  plaintiffs,  and  to 
them  he  makes  no  objections  whatever,  but  the  confessions 
for  the  same  debts  to  the  same  parties  are  thus  strongly 
assailed. 

As  the  rule  charged  fraud  and  collusion  and  asked  for  costs, 
I  think  it  should  be  discharged  with  costs,  to  be  paid  by  defen- 
dant Raymond. 


Arnold  v.  Jenkins  and  Bradley. 

Arrtit — Judgmtnt-^osu — Praeti€€. 

When  one  of  two  or  more  defendants  is  arretted  for  an  amount  greater  than 
the  verdict  afterwards  obtained,  un  order  \\ill  be  granted,  under  49  Uco.  ill., 
disailowing^  this  phuiitiff  his  costs  agaiust  hiin  solely. 

(July,  1881.) 

Hag  ARTY,  J. — ^This  is  an  application  to  deprive  the  plaintiff 
of  costs,  under  statute  49  Geo.  III.,  cap.  4. 

The  plaintiff  arrested  defendant  Jenkins  for  £225,  and 
lecovered  against  both  defendants  £84  2s.  2d. 

As  to  merits,  I  am  clearly  of  opinion  that  the  case  is  within 
the  statute.  The  plaintiff  chose  to  arrest  Jenkins,  as  he  says, 
without  refemng  to  his  books  containing  the  accounts  between 
them,  which  were  some  10  miles  off"  when  the  affidavit  was 
made.  For  about  £25  of  the  amount  sworn  to,  and  not  recov- 
eied,  he  may  have  had  some  probable  cause,  but  for  the  bal- 
ance I  see  no  valid  excuse. 

The  objection  chiefly  urged  to  this  rule  is,  that  the  statute 
does  not  apply  to  a  case  in  which  only  one  defendant  is  held 
to  bail,  and  that  the  effect  might  be  that  the  action  being 
against  defendants  as  joint  contractors,  and  they  appear  and 
plead  together ;  the  other  defendant,  who  was  not  arrested, 


might  thus  be  practically  exonerated  from  costs,  and  the  plain- 
tiff" loose  them  improperly  as  against  him. 

I  am  surprised  to  find  that  the  point  does  not  seem  to  have 
arisen  heretofore  under  our  statute,  nor  as  far  as  I  can  learn 
under  the  similar  rule  of  statute  43,  Geo.  III. 

The  apparent  silence  of  English  authorities  on  this  head 
may  be  easily  accounted  for  by  a  consideration  of  the  nature 
both  of  their  former  and  present  laws  of  arrest. (a) 

The  49  Geo.  III.  says,  "  In  all  actions  wherein  the  defen* 
dant  or  defendants  shall  be  arrested  and  held  to  bail,  aAd 
wherein  the  plaintiff  or  plaintiffs  shall  not  recover  the  amount^ 
&c.,  &c.,  such  defendants  shall  be  entitled  to  costs  of  suit/' 
&c.,  &c. 

I  cannot  see  why  in  a  proper  case  a  defendant,  who  cdmefl 
clearly  within  the  spirit  and  letter  of  this  wholesome  statute, 
should  be  deprived  of  the  privilege  thereby  conferred  upon 
him,  by  the  fact  of  the  plaintiff'  choosing  to  arrest  him  in  a 
cause  jointly  with  another  defendant. 

I  foresee  that  a  serious  d^llculty  may  arise  as  to  the  costs  as 
against  the  defendant  who  was  not  arrested,  and  that  the  latter 
possibly  may  escape  payment  of  costs ;  I  make  no  division  on 
that  point. 

If  such  an  inconvenience  arise  it  is  wholly  caused  by  the 
plaintiff's  own  act.  The  rule  to  show  cause  must  be  made 
absolute  as  moved,  except  that  it  is  to  be  expressed  as  appli- 
cable throughout  to  defendant  Israel  Jenkins. 

The  legal  operation  of  such  rule  can,  if  any  difficulty  arise, 
be  disposed  of  hereafter. 


Wkngol  v.  Huff. 


Praciiee— Writs  of  Trial— Fiffiuiture  of  dffendant. 

Writ  of  Trial  refused  in  actions  to  recover  £15  for  breach  of  contract  to  obtain 
a  joijit  uiaker  or  endu^^c^  to  u  proinls»ory  uolc. 

This  was  an  action  brought  for  the  sum  of  £75  for  breach 
of  a  contract,  whereby  the  defendant  engaged  to  procure  a 
joint  maker  or  endorser  on  a  promissory  for  money  lent  and 
advanced  by  the  plaintiff  to  the  defendant. 

The  plaintiff  applied  for  an  order  for  a  writ  of  Trial  to  issue. 

The  defendant  objected  that  this  is  not  the  kind  of  action 
provided  for  by  the  statute,  and  that  the  amount  is  not  ascer- 
tained by  the  signature  of  the  defendant  within  meaning  of 
the  clause  relative  thereto. 

IIagarty,  J.,  discharged  the  summons :  costs  to  be  costs  in 
the  cause. 


Thompson  v.  Welch. 

EjectmaU— Notice  of  TiiU-'Img^larity, 

In  actions  of  £;jcctmcnt,  irrcguhirity  or  want  of  notice  of  claim  of  defcodaiit  to 
be  served  on  ap{)earauce,  will  not  entitle  the  plaintiff  to  an  onler  to  set  aside 
the  apiM.'arance  and  to  enter  judsineat,  unless  tUc  dctendaui  refuse  to  amend 
hi«  notice  or  to  serve  a  proper  notice. 

(July  T,  IflCT.) 

The  plaintiff  in  this  cause  applied  to  have  the  appearance 
of  the  defendant  filed  in  this  cause  struck  out,  and  to  be  allowed 
to  sign  judgment  against  him  on  the  ground  that,  this  being 
an  action  of  Ejectment,  the  notice  of  claim  served  was  not 
addressed  to  the  plaintiff  pursuant  to  sec.  234  C.L.P.  Act,  1856^ 
or  that  the  defendant  be  ordered  to  amend  his  notice. 


(a)  liar.  C.  L.  P.  Act,  1866,  pcc.  23,  note  o. 
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No  one  appearing  to  oppose  this  application, 

HagartTi  J*,  granted  an  order  that  the  defendant  be  allowed 
on  payment  of  costs  of  this  applicationi  to  amend  his  notice 
within  four  days  from  service  thereof,  and  in  case  of  default 
the  appearance  to  be  set  aside  and  plaintifi  to  be  at  liberty  to 
sign  judgment(a) 

LUMUET  T.  ROOXRS. 
Writ  of  tHal^Fractie*. 


An  order  for  a  writ  of  Trial  will  not  in  reneral  be  i^ranted  when  there  is  a  din- 

Eute  as  to  the  nature  or  legal  effect  of  the  instrument  sued  on.    Nor  will  it 
e  grained  in  any  case  when  the  defendant's  attorney  swears  that  he  believes 


the  Trial  will  involve  difficult  questions,  and  the  nature  of  the  action  and 
pleadings,  in  the  jadge*s  opinion,  admits  of  such  being  the  case. 

(June  24,  1897.) 

Hudor  Cameron  applied  on  behalf  of  the  plaintiff  for  an 
order  for  a  writ  of  Trial  to  issue  in  this  cause  on  the  usual 
grounds,  stating  in  his  affidavit  that  the  aotion  is  brought  on 
<<  a  certain  agreement  or  promissory  note"  for  £fM2. 

C.  £f.  Patterson^  contra,  put  in  an  affidavit  to  the  following 
effect,  among  other  things : 

1st*  That  the  plaintiff  declared  in  his  first  count  ^<  as  on  a 
promissory  note,"  and  in  the  second  count  for  money  payable 
on  common  counts. 

2nd.  That  the  defendant  has  plead  **  nonfecU^^  and  <'nttfi- 
911am  indeUiUUtuJ^ 

3rd.  That  he  is  instructed  by  the  defendant  that  he  never 
gave  any  promissory  note  to  the  plaintiff. 

4th.  That  he  is  informed  that  the  instrument  alleged  to  be 
a  promissory  note  is  a  letter  from  the  defendant  to  the  plaintiff 
and  not  a  promissory  note. 

5.  That  he  believes  the  trial  of  this  cause  will  involve  diffi- 
cult questions  of  fact  and  law. 

Mr.  Cameron  produced  the  instrument  sued  on,  and  ad* 
mitted  it  to  be  the  same  as  described  in  Mr.  Patterson's  affidavit 
and  that  it  is  the  sole  ground  of  action,  but  contended  that  it 
is  tantamount  to  a  promissory  note. 

AicHARDS,  J. — I  doubt  that  this  instrument  is  a  promissory 
note,  as  sued,  and  therefore  must  discharge  this  summons, 
especially  since  the  defendant's  attorney  swears  that  he  thinks 
the  case  will  involve  difficult  questions  of  law  and  fact. 

Summons  discharged:  costs  to  be  costs  in  the  cause. (5) 


PRUGEN  V.  KkRBT. 


In  applicattons  for  writs  of  Trial,  when  the  parties  are  pressed  for  lime,  the 
judg;e  will  in  general  make  the  summons  absolute  on  retuni,  instead  or  «n- 
MLiging  it,  reserving  to  defendant  to  move  to  rescind  it. 

(Jane  27, 1807.) 

The  usual  summons  for  a  writ  of  Trial  was  taken  out  in  this 
cause  vesterday,  returnable  to-day. 

JaacBon  applied  for  the  defendant,  and  asks  for  an  enlaige- 
ment  for  the  purpose  of  advising  with  his  principal. 

The  plaintiff*  objected  to  the  enlarjg;ement,  unless  the  defen- 
dant would  consent  to  take  short  notice  of  trial  if  necessary,  it 
being  next  to  the  last  day  for  giving  notice  ot  trial. 

Jackson  objected  to  the  imposition  of  terms,  and  insisted  on 
an  enlargement  as  a  right. 

KicHARDS,  J.,  after  consulting  with  some  of  his  brother 
Judges,  made  the  summons  absolute,  nothing  appearing  on  the 

(a)  Har.  C.  L.  P.  Act,  1856,  sec.  8S4,  note  a. 

(jk)  The  sections  of  8  Vic,  cap.  13,  which  authorize  writs  of  Trial  and  Inquiry 
(sees.  Sl-CC)  have  been  repealed  by  tha  C.  C.  P.  Act,  1607. 


papers  inconsistent  with  the  application,  but  reserved  leave  to 
me  defendant  to  move  to  rescind  the  order  in  case  he  shall  have 
any  valid  objections  to  its  having  been  granted.(a) 

Lewis  v.  Blackwood« 

Pmetie»-'Affid0mii», 
Entitling  an  afBdavtt  in  a  caiiaa— defendants  att-^aintiffa  Is  iiregolar. 

(Jane  S7, 1897.) 

Jackson  took  out  a  summons  for  a  writ  of  Trial  in  this  caaae 
on  the  usual  grounds. 

The  defendant  objected  and  put  in  an  affidavit  in  support  of 
his  objections,  entitled  **  Btacktoood,  defendant,  cUs.  Lewis, 
jdainiiff" 

Jackson  objected  to  this  affidavit  being  read  on  the  groond 
that  it  was  not  entitled  properl}[,  as  this  mode  of  entitling 
papers  had  frequentlv  been  held  irregular. 

Richards,  J.,  on  the  authority  of  Richards  v.  Isaac,  allowed 
the  objection,  and  refused  to  hear  the  affidavit 

Summons  made  abeolotei 


Smith  v.  McGiLl. 

Or^  txiimmtHioi^^4gUmvit»-^Prmelie9» 

Affidavifs  in  rapport  of  appUcatioos  for  ora]  ezanunatioro  as  todahls,Au!.,  nndef 
the  19lrd  sec.  C.  L>  P.  Act,  should  specify  what  efforts  have  been  made  to 
collect  the  judgment,  and  should  show  that  it  oannot  be  Tacovaiad  in  the 
ordinary  way. 

(Jona,  U97.) 

This  was  the  ordinary  application  to  compel  the  defendant 
to  attend  before  the  Deputy  Clerk  ol  the  Crown  at  London 
and  submit  to  be  orally  examined  as  to  his  effects,  &o.,  under 
193rd  section  of  C.  L.  P.  Act,  on  an  affidavit  to  the  following 
effect : — 

1st.  That  judgment  had  been  obtained  by  the  plaintiff  for 
£2,250. 

2nd.  That  the  judgment  is  unsatisfied,  except  the  amoaat 
of  £364  19s.  6d.  made  by  the  sheriff  under  an  execution  in 
this  cause. 

3rd.  That  there  still  remains  due  on  the  said  judgment 
£1,885  Os.  6d. 

4th.  That  venue  is  laid  in  the  county  of  Middlesex. 

Rich  Anns,  J.,  refused  to  giant  the  summons  on  account  of 
the  insufficiency  of  this  affidavit,  which  should  have  shown 
that  the  balance  due  cannot  be  obtained  by  execution  or  other- 
wise in  the  ordinary  way,  as  for  instance  that  the  shenfff  has 
returned  "  nulla  bma,^*  or  something  to  ihe  like  effect,  and 
should  also  have  specified  what  efforts  have  been  made,  if  an  jy 
to  make  the  amount  from  defendant.(^) 


COUNTY    COU  RT8. 


(In  the  Cotmty  Court  of  the  Comity  of  Bssez-^A.  Chswxtt,  Judge.) 

McMuLLXH, Plaintiff, 

Anstbv, Defendant. 

A.  Prince, CUximanU. 

IntwjUadtr^-Cmamt  uadtr  1st  ami  Sth  mtiMU  ^f  7l4  Tic.»  ttpLiOi 

(Ja]y»»l«9r.) 

The  Sheriff  levied  under  plaintiff's  execution,  and  on  claim 
caused  the  plaintiff*  and  claimant  to  Interplead.  The  points 
raised  were: 

If  a  chattel  mortgage  for  £49  and  interest,  dniy  sealed  before 
1st  of  August,  1857,  and  registered,  was  invmlid  t^  Kasoa  of 
its  securing  a  piarty  against  future  liability  against  executioii 
creditors,  he  being  an  endoiser  for  £25,  a  part  of  the  £49,  the 
other  £24  being  previously  due  otherwise — and  how  the  mort- 
gagor's (supposed)  infancy  affected  the  claimant's  security. 

(a)  8eo  note  to  Lamley  ▼.  Rogers. 

(6)  See  note  ».  to  Mction  183  of  Har.  C.  U  P.  Act. 
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JUDGMENT : 

There  is  nothing  clearly  against  it  in  any  law  or  decision  np 
to  the  passing  ofS)  Vic.  cap.  3,  in  force  on  1st  of  August  next> 
which  nas  the  appearance  of  pennitting  this  course  for  the 
Jint  time,  bat  nowhere  implies  that  the  law  was  previously 
otherwise,  as  its  3rd  section  only  limits  the  time  sucn  security 
has  to  run,  in  the  first  instance  to  one  year,  renewable  within 
30  days  of  its  expiration — providing  more  particularly  than 
formerly  as  to  its  bona  fides,  so  as  to  be  valid  as  against  cre- 
ditors, subsequent  purchasers  and  mortgagees  in  g^xl  faith. 

Previous  to  the  statute  all  this  might  have  happened,  and 
often  did  take  place  for  other  periods  than  one  year — and  this 
statute  only  restored  it,  providmg  carefully  for  the  manner  of 
doing  it. 

Many  cases  were  decided  before  and  after  the  former  Acts 
on  this  subject,  but  the  latest  are  in  5  C.P.R.  185  and  344,  5 — 
jRots  V.  frinanSf  mortgage  on  land,  and  Canaff  v.  Bogart, 
chattel  mortgage — ^both  to  secure  from  loss  on  accommodaiion 
paper  not  then  due,  in  which  there  does  not  appear  to  be  any 
objection  to  this  course — ^though  the  chattel  mortgage  was  con- 
aidered  void  as  against  an  execution  creditor  for  not  being 
registered,  the  mortgage  not  having  been  accompanied  by  an 
inunediate  delivery,  followed  bv  an  actual  and  continued 
chan^  of  poasession  of  the  chattel  in  lieu  of  r^istry :  other- 
wise It  was  conceded  the  security  for  the  future  habihty  would 
liaye  been  sound  under  the  then  statutes. 

As  to  in&nc^,  the  execution  creditor  and  the  claimant  are 
pari  passu — m  the  same  position.  We  cannot  very  well 
take  defendant  to  be  an  infant  to  defeat  the  previous 
chattel  mortgage,  and  in  the  same  breath  hold  him  to  be  of 
age  to  support  the  after  judgment  and  execution — ^though  it 
seems  the  claimant  acted  towards  him  as  being  of  age  by 
endorsing  his  note  and  taking  his  mortgage,  and  also  at  some 
time  (not  stated  when)  said  or  admitt^  he  was  an  infant. 
But  aeainst  this  I  take  it,  defendant  by  his  own  acts  so  far, 
has  (Mclared  himself  of  a^,  i.e.,  by  not  pleading  infancy  to 
the  execution  creditor's  action,  and  not  denying  the  validity 
of  claimants  chattel  mortgage  by  any  legal  or  equitable  pro- 
ceeding. 

In  the  present  state  of  this  case,  if  infancy  (clearly  estab- 
lished by  other  parties)  could  have  any  effect,  though  none 
can  urge  it  but  himself,  it  would  be  the  making  the  claimant's 
liability  more  present  than/itf«re — if  that  can  have  any  more 
favorable  effect  upon  the  security,  (though  it  appears  to  me  to 
make  no  difierence  here)  as  defendant  might  not  only  fail  to 
pa^  the  note  at  maturity  but  plead  infancy  to  any  subsequent 
attit  on  it,  leaving  the  claimant  the  only  party  certainly  to  the 
bolder. 

Order,  that  Sheriff  withdraw  and  for  no  action,  &o. ;  each 
party  to  bear  his  own  costs. 

TO  READERS  AND  CORRESPONDENTS. 
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This  number  of  the  Journal  is  issued  under  the 
recent  Editorial  arrangements,  and  will  be  the  last 
published  in  Barrie. 

Hereafter  the  Law  Journal  will  be  printed  and 
published  for  the  Editors  at  Toronto  by  Messrs. 
Maclear  &  Co.,  the  leading  if  not  the  first  publish- 
ing house  in  Canada. 

The  Journal  will  appear  punctually  in  the  first 
week  in  each  month,  and  will  be  mailed  in  Toronto 
to  each  subscriber's  address  on  the  day  of  publi- 
cation. 

We  trust  with  the  enlarged  facilities  we  shall 
now  have,  to  render  the  Journal  more  useful  to  all 
interested  in  the  subjects  it  embraces. 

It  will  now  be  a  prominent  9bject  of  the  Editors 
to  pay  especial  attention  to  the  Practice  of  the 
Courts ;  and  we  hope  to  be  of  material  use  to  the 
profession  by  keeping  them  informed  as  to  deci- 
sions on  matters  of  Practice.  Such  decisions  are 
less  regulated  by  general  principles  than  the  other 
branches  of  the  Law.  They  are  often  arbitraiy, 
and  not  less  arbitrary  than  inflexible :  on  that  ac- 
count it  is  difficult  to  remember  them,  and  mu^h 
more  so  than  rules  of  law  traceable  to  some  well 
known  principle. 

The  recollection  of  the  one,  however,  is  not  less 
important  than  the  recollection  of  the  other.  With- 
out  a  knowledge  of  the  Practice  a  knowledge  of 
the  Law  would  be  to  many  persons  barren  and 
useless. 

Happily,  owing  to  recent  and  extensive  legis- 
lative changes,  the  Practice  of  the  Superior  Courts 
of  Common  Law  and  that  of  the  County  Courts,  is 
now  the  same,  and  the  machinery  of  these  several 
Courts  are  very  nearly  alike.  This  will  give  addi* 
tional  and  enlarged  value  to  reports. 

We  will  endeavour  to  keep  the  Profession  well 
posted  up  in  the  cases  decided  here  and  at  home. 
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The  Practice  of  the  Superior  Courts  will  be  Mr. 
Harrison's  more  immediate  concern. 

Mr.  Ardagh  will  continue  to  apply  himself  to 
local  administration,  and  to  subjects  of  a  general 
character. 

Occasional  articles  from  gentlemen  peculiarly 
fitted  to  discuss  legal  subjects  with  ability,  will 
from  time  to  time  appear ;  indeed  some  of  our  pre- 
sent contributors  have  had  large  experience,  and 
continue  to  be  practically  conversant  with  the  mat- 
ters upon  which  they  write,  and  we  hope  to  increase 
the  number.  We  are  willing  to  pay  a  liberal  remu- 
neration for  accepted  matter. 

On  a  future  occasion  we  shall  have  a  word  more 
for  the  profession ;  at  present  we  can  only  briefly 
refer  to  improvements  that  in  the  end  it  is  trusted 
will  secure  for  the  Law  Journal  the  position  it  aims 
at,  that  of  a  "  Professional  Monitor." 


THE  ACTS  OF  LAST  SESSION. 


The  last  session  of  the  Legislature  is  noted,  not 
merely  for  the  great  number  of  bills  introduced,  but 
for  the  great  number  of  bills  which  have  become 
Law.  Among  the  Acts  passed  there  are  some  of 
very  great  interest  to  the  legal  profession,  and  others 
of  vital  importance  to  the  social  well  being  of  the 
Province.  At  present  our  intention  is  not  to  do 
more  than  give  a  hasty  summary  of  the  Acts  which 
more  particularly  concern  the  legal  profession. 
This  we  are  enabled  to  do,  although  all  the  acts  of 
the  session  have  not  yet  been  published,  owing  to 
the  very  convenient  and  satisfactory  manner  in 
which  the  Acts,  as  printed,  are  arranged. 

The  Acts  of  Professional  interest  are  those  relat- 
ing to  Civil  and  those  relating  to  Criminal  Law. 

Of  those  relating  to  civil  law  there  are  eleven,  all 
of  which, must  be  of  more  or  less  concern  to  our 
professional  readers.  The  Insolvent  Debtors  Ex- 
tension Act  of  1856,  which  caused  so  much  alarm 
throughout  the  length  and  breadth  of  the  land,  is 
repealed — (cap.  1.)  Many  persons  who  looked  for- 
ward to  be  freed  from  their  debts — some,  no  doubt, 
honestly,  but  many  most  dishonestly — arc  deprived 
of  the  intended  relief.  The  Acts  regulating  Bills 
of  Sale  and  Mortgages  of  personal  property  are 
repealed,  and  with  slight  amendments  re-enacted 
and  consolidated — (cap.  3.)  A  radical  change  is  ! 
made  in  the  mode  of  the  admission  of  attorneys  to 


practice — (cap.  63.)  Mere  service  under  articles  is 
now  of  little  avail  without  actual  capacity  and 
knowledge,  into  which  the  Law  Society  is  empow- 
ered to  examine.  Relief  is  afforded  to  persons 
succeeding  to  the  real  estate  of  persons  dying 
intestate,  notwithstanding  the  infancy  or  absence 
from  the  Province  of  co-heirs — (cap.  65.)  It  is  our 
deliberate  opinion  that  a  greater  measure  of  relief 
would  be  the  restoration  of  the  law  of  Primogeni- 
ture. Since  the  abolition  of  that  law,  each  act 
having  reference  to  the  new  state  of  things,  is 
nought  else  than  a  fresh  flounder  in  the  quagmire 
of  perplexity.  Great  improvements  at  Osgoode 
Hall,  the  seat  of  the  Superior  Courts,  are  author- 
ized, to  pay  which  an  increased  levy  is  enacted  for 
law  proceedings  in  those  Courts — (cap.  65.) 

We  now  turn  to  Practice  and  Procedure  in  civil 
cases.  Proceedings  at  the  suit  of  the  Crown  in  Rev- 
enue cases  are  much  simplified — (cap.  2.)  The  law 
as  to  Error  and  Appeal  is  also  simplified,  and  the 
constitution  of  the  Court  altered— (cap.  5.)  The 
Court  is  made  to  consist  of  the  Judges  of  the  several 
Courts  of  Queen's  Bench,  Chancery,  and  Common 
Pleas,  "  and  of  such  other  persons  being  barristers 
of  the  Upper  Canada  bar,  and  having  held  the  office 
of  Judge  of  some  or  one  of  the  Superior  Courts  of 
Common  Law  or  Equity  in  Upper  Canada."  The 
Government  has,  we  see,  recently  availed  itself  of 
this  provision  and  restored  to  the  country  the  inval- 
uable ser\'ices  of  that  able,  learned,  and  much 
respected  gentleman.  Chief  Justice  Macaulay. 

An  attempt  is  made  to  increase  the  efficiency  of  the 
Court  of  Chancery  by  decentralizing  the  business 
of  the  Court,  and  making  it  necessary  for  the 
Judges  to  go  on  Circuit — (cap.  56.)  For  ourselves 
wo  expect  nothing  good  out  of  Nazareth,  but  none 
sliall  be  more  pleased  if  it  turn  out  that  we 
arc  mistaken  in  this  respect.  The  procedure  of 
the  Courts  of  Common  Law  of  superior  and  infe- 
rior jurisdiction,  is  also  slightly  amended— <iap. 
57.)  A  laudable  provision  is  made  for  the  admin- 
istration of  justice  in  unorganized  tracts  of  country, 
by  the  establishment  of  temporaryy  judicial  Dis- 
tricts, having  local  Courts — (cap.  60.)  This  com- 
pletes our  summary  of  the  Acts  relating  to  civil 
Law. 

If  we  have  cause  to  say  that  much  has  been 
done  as  to  civil  law,  what  shall  we  say  of  the  acts 
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relative  to  criminal  law?  Moie  namerotis  and 
more  important  acts  upon  this  branch  of  the  law 
were  placed  on  the  Statute  Book  last  session  than 
daring  any  previous  session  within  our  memory. 
iThese  Acts  are  not  less  than  ten  in  number.  The 
right  of  appeal  given  to  persons  convicted  of  trea- 
son, felony,  or  misdemeanor,  is  in  principle  an 
extension  of  the  liberty  of  the  subject — (cap.  6L) 
Though  we  cordially  endorse  the  principles  of  the 
act,  yet  we  frankly  confess  that  some  of  its  details, 
not  now  necessary  to  be  mentioned,  do  not  meet 
with  our  approbation.  The  act  for  the  appointment 
of  County  Attomies  to  attend  to  the  local  adminis- 
tration of  justice,  we  conceive  to  be  a  step  in  the 
right  direction — (sec.  59.)  We  have  more  than 
once  in  the  columns  of  this  Joumal  advocated 
views  closely  identical  with  those  contained  in  the 
provisions  of  this  act.  The  acts  which  have  as 
their  object  the  removal  of  delays  in  the  adminis- 
tration of  criminal  justice,  are  deserving  of  un- 
mixed praise.  The  swearing  of  witnesses  before 
grand  juries,  instead  of  in  open  Court,  will  greatly 
conduce  to  the  speedy  despatch  of  criminal  busi- 
ness in  those  counties  where  a  large  amount  of 
business  comes  before  the  Couits^cap.  4.)  So 
the  act  declaring  that  there  shall  be  no  postpone- 
ment by  traverse  or  otherwise,  unless  upon  good 
cause,  of  trials  for  misdemeanors — (cap.  62.)  By 
these  acts  the  time  not  only  of  witnesses  but  of 
jurors,  will  be  much  economized.  Of  the  same 
character  as  the  preceding  is  the.  act  which  enables 
Magistrates  in  certain  cases  to  dispose  of  charges 
of  larceny  in  a  summary  manner — (cap.  2.)  Pro- 
vision is  also  made  for  the  more  speedy  trial  of 
juvenile  offenders — (cap.  29.)  And  for  such  offen- 
ders there  are  to  be  Reformation  prisons,  in  lieu  of 
schools  of  infamy-— our  common  gaols — (cap.  29.) 
There  are  certain  offences  which,  though  hitherto 
not  criminal,  are  now  made  so.  Thus,  cruelty  to 
animals — (cap.  31.) ;  and  forging  foreign  coin — 
(cap.  81.)  So  provision  is  made  for  the  holding  of 
inquests  upon  the  origin  of  fires,  when  there  is  rea- 
sonable ground  of  suspicion — (cap.  86.) 

We  cannot,  for  want  of  space,  now  say  more 

upon  the  subject  of  the  Acts  of  last  Session.   There 

are  several  of  them  about  which  we  could  give 

much  useful  information,  but  are  compelled  to  defer 

doing  so  until  a  future  time. 
21 


ADMISSION  OF  ATTORNEYS. 


An  attorney  is  an  agent  authorised  to  conduct 
litigation  in  Courts  of  Justice.  Besides  being  an 
agent  in  the  common  acceptation  of  the  term,  he 
is  an  officer  of  the  Courts,  having  rights  and  privi- 
leges, and  subject  to  duties  and  Kabilities.  An- 
attorney  at  law  represents  a  class,  some  of  whom 
every  man,  woman  and  child  may  at  some  time  or 
other  find  it  necessary  to  employ — into  whose  ears 
are  daily  poured  tales  of  distress  and  wrong,  per- 
haps breathed  to  no  other  mortal — a  class  upon 
whose  judgment  and  integrity  depend  the  welfare 
of  thousands,  nay,  the  happiness  of  thousands  of 
homes ;  in  a  word,  a  class  whose  duties  are  ardu- 
ous, often  painfdl — ^whose  position  is  honourable, 
often  unpleasant. 

Many  qualifications  are  essential  to  the  due  per- 
formance of  these  duties ;  there  must  be  integrity 
and  learning,  judgment  and  honour. 

There  exists  no  tribunal  empowered  to  endorse 
any  man  as  upright,  discreet  and  honourable,  save 
that  of  the  public ;  to  this  tribunal  all  men^  no  mat- 
ter of  what  calling  or  profession,  must  appeal :  but, 
however  competent  to  deal  with  these  very  neces- 
sary qualifications  in  a  good  attorney,  the  tribunal 
of  the  public  is  wholly  incapable  of  deciding  upon 
a  man's  learning,  and  least  of  all  learning  so  ab- 
struse as  that  required  in  the  profession  of  the  law ; 
for  this  a  tribunal,  likely  to  be  competent,  com- 
posed of  lawyers  of  known  standing  and  tried 
ability — the  Law  Society  of  Upper  Canada — ^is 
constituted.  The  public,  if  obliged  to  take  an 
attorney  upon  trust  in  every  case,  might  by  a  sad, 
slow  and  expensive  process,  be  driven  to  form  an 
estimate  by  no  means  flattering,  of  his  fitness. 
There  is  sometimes  little  time  for  inquiry,  and 
often  when  inquiry  is  made,  little  confidence  to 
be  placed  in  the  result.  In  this  strait  the  Law 
Society  comes  to  the  relief  of  the  public,  by  saying, 
we  recommend  this  man  to  you  as  leamedy  because 
we  have  examined  him  and  found  him  so,  and  we 
recommend  him  to  you  as  honest  and  honourable^ 
for  if  he  were  not  we  should  deprive  him  of  his 
right  to  practice.  The  man  who  desires  to  serve 
his  fellow-men,  either  as  a  barrister  or  as  attorney, 
or  in  both  capacities,  must  now  in  Upper  Canada 
first  satisfy  the  Law  Society  as  to  '*  fitness  and 
capacity.     This  is  not  as  it  has  been :  hitherto  to 
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entitle  a  person  to  become  an  attorney,  service 
^nder  articles  for  three  years  if  a  graduate  of  a 
university,  or  for  five  years  if  not,  was  only  the 
prerequisite.  A  change  has  been  made.  From 
the  fact  of  the  change  we  might  presume  a  neces- 
sity for  the  change  existed,  ^on  a  previous  occasion 
we  proved  it.)  {t  has  a^  last  been  discovered  that 
a  man  may  serve  for  three  or  five  years  in  an  attor- 
^ey^s  office  without  thereby  becoming  learned  in 
^e  profession.  Indeed  there  have  been  ways  of 
satisfying  the  term  pf  service  other  than  by  down- 
right study  and  earnest  application.  With  nothing 
to  fear,  no  exangiination  to  pass,  there  has  been  in 
some  cases  shameful  neglect  of  duty  op  the  part  of 
so  called  law  student.s.  Men  there  have  been  who, 
unmindful  of  the  great  scope  and  objects  ol  the 
profession — ^unmindful,  in  fact,  of  their  own  best 
interests,  as  well  as  those  of  the  public — palmed 
theinselves  upon  their  fellowmen  as  wise^  1/samcd 
and  honest,  whose  only  claims  to  be  so  considered 
were  their  impudence,  effrontery,  and  unpardona- 
ble audacity.  It  has  been  well  reinarked  that  young 
men,  in  becoming  attorneys,  enter  into  a  solemn 
contract  with  society  at  large  that  all  men  may  em- 
ploy them,  not  only  advantageously  but  safely,  with- 
out compromising  interests  which  must  be  entrusted 
to  them..  After  all  the  time  spent  by  a  student  in 
an  office  is  of  itself  a  very  insufficient  test  of  effi- 
ciency. One  person  may  leam  as  much  in  three, 
as  another  in  twenty  years.  Time  spent  is  not  the 
test^ — ^but  time  well  spent  by  a  person  naturally 
qualified.  We  believe  no  individual,  however  as- 
aiduous,  can  acquire  a  knowledge  of  the  law  suffi- 
cient to  enable  him  to  practise  it  as  a  profession  in 
less  than  three  or  five  years.  These  periods  have 
therefore,  in  our  opinion,  not  been  adopted  without 
proper  considemtion,  and  ought  not  to  be  altered 
without  a  dear  necessity. 

It  being  the  duty  of  the  Law  Society  to  present 
to  the  public  men  qualified  to  practise  as  attor- 
neys, the  power  to  examine  as  to  capacity  and  fit- 
ness is  veiy  properly  confided  in  that  body.  With 
them  will  rest  the  credit  of  giving  to  Canada  a 
learned  and  dignified  class  of  attorneys,  or  the 
responsibility  of  giving  to  it  ignorant,  vain,  and 
hurtful  pretenders.  The  powers  of  the  Law  Society 
to  examine  ai^licants  for  admission  as  attorneys, 

is  conferred  by  an  act  of  last  session,  entitled  ^^  An 
Act  to  atiiend  the  Law  for  the  admission  of  Attor- 


neys," (20  Vic.  cap.  63) ;  it  was  pasaed  on  the  10th 
June,  1857,  and  came  into  operation  on  the  day 
when  passed.  Many  of  our  young  readers,  we 
know,  would  have  been  better  pleased  had  the  day 
for  the  Act  to  take  effect  been  delayed  some  months 
longer ;  but  we  must  deal  with  the  Act  as  we  find 
it,  now  that  all  its  provisions  are  in  full  operation. 
It  not  only  consolidates  the  former  Statutes,  but 
contains  many  new  and  really  useful  provisions. 
We  trace  in  it  many  clauses  taken  in  whole  or  in 
part  from  the  English  Statute  6  and  7  Vic.  cap.  7S. 
The  decisions  in  England  under  the  latter  Statute, 
and  they  are  neither  few  nor  far  between,  will  be 
of  great  service  in  the  construction  of  our  new  act. 
The  first  change  that  strikes  the  eye  of  the  reader 
is  that  already  noticed,  which  makes  it  necessary 
for  articled  clerks  to  appear  before  the  Law  Society 
to  be  examined  as  to  fitness  and  capacity  before 
admission  (sec.  6.) 

The  persons  entitled  to  apply  for  admission  may 
be  thus  classified : 

First — ^Persons  who  shall  have  been  previous  to 
or  after  the  passing  of  the  Act  duly  called  to  prac- 
tise at  the  bar  of  any  of  Her  Majesty's  Superior 
Courts  not  having  merely  local  jurisdiction  in  Eng- 
land, Scotland,  or  Ireland — persons  lawfully  sworn, 
admitted  and  enrolled  Attorneys  or  Solicitors  of  Her 
Majesty's  High  Court  of  Chancery  or  Courts  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer,  in 
England  or  Ireland,  or  Writers  to  the  Signet,  or 
Solicitors  in  the  Supreme  Courts  in  Scotland,  or 
Attorneys  or  Solicitors  of  any  of  Her  Majestys 
Colonies  wherein  the  Common  Law  of  the  land 
prevails ;  these  not  to  include  Attorneys  of  the 
Courts  of  the  Duchy  of  Lancaster,  or  of  the  Coun- 
ties Palatine,  of  Lancaster,  or  Durham,  in  England, 
or  of  the  Court  of  Sheriffs  substitute,  or  other  infe- 
rior Court  of  Scotland,  or  of  any  other  than  the 
Supreme  or  Superior  Courts  of  Judicature  of  Her 
Majesty's  Colonies  (sec.  5.) 

Second — Persons  who  shall  have  taken  or  who 
shall  take  the  degree  of  Bachelor  of  Arts  or  Master 
of  Arts,  Bachelor  of  Law  or  Doctor  Laws,  in  either 
of  the  Universities  pf  the  United  Kingdom  of  Great 
Britain  or  Ireland,  or  in  either  of  the  Universities 
of  this  Province  (sec.  4.) 

Uiird — ^AU  others  not  included  in  the  foregoing 
who  shall  have  complied  with  the  Act  (sec.  S.) 
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Different  provisions  are  made  for  these  different 
classes  of  persons,  bat  there  are  certain  regulations 
common  to  all ;  the  following  may  be  enumerated : 

1.  Service  with  a  practising  Attorney  of  Upper 
Canada  under  a  written  contract  of  service. 

2.  Attendance  at  the  sittings  of  the  Courts  of 
Queen's  Bench  or  Common  Pleas  of  Upper  Canada, 
pursuant  to  regulations  to  be  made  by  the  Law 
Society  of  Upper  Canada. 

3.  Deposit  with  the  Law  Society  of  Upper  Can- 
ada at  least  fourteen  days  before  the  first  day  of 
the  Term  in  which  admission  is  sought  of  the  con- 
tract of  service  and  any  assignment  thereof,  together 
with  an  affidavit  of  the  due  execution  thereof,  and 
of  due  service  thereunder,  and  a  certificate  of  hav- 
ing attended  the  sittings  of  the  Courts. 

4.  Examination  as  to  fitness  and  capacity  by  the 
Law  Society,  which  body  is  authorized  ^^  to  inquire 
by  such  ways  or  means  as  they  shall  think  proper." 

6.  Payment  to  the  Law  Society  in  deposit  of 
articles  and  assignments,  &c.,  of  ten  shillings,  and 
for  the  examination  of  fitness  and  capacity,  of  ten 
pounds. 

The  only  material  difference  as.  to  the  provisions 
made  between  the  three  classes  of  persons  above 
enumerated  is  as  to  the  period  of  service  necessary. 
Persons  of  the  first  class  are  required  to  serve  only 
for  the  term  of  one  year ;  persons  of  the  second,  for 
three  years ;  persons  of  the  third,  for  five  years* 

There  are  a  few  peculiar  regulations  with  respect 
to  the  first  class  that  may  also  be  mentioned :  they 
must,  at  least  two  months  previous  to  notice  of  in- 
tention to  apply,  advertise  in  the  Canada  Gazette. 
They  must,  if  Barristers,  produce  and  file  certifi- 
cates of  having  been  called  to  the  bar,  or,  if  Attor- 
neys or  Solicitors,  of  their  enrolment  as  such. — 
They  must  also,  whether  Barristers,  Attorneys,  or 
Solicitors,  produce  and  file  certificates  to  the  effect 
that  at  the  date  thereof  applicants  were  on  the  books 
of  the  Society  that  called  them,  or  on  the  roll  of 
Attorney  or  Solicitors  of  their  respective  Court  or 
Courts,  and  that  no  application  had  been  made 
against  such  person  for  misconduct.  They  must 
also,  whether  Barristers,  Attorneys,  or  Solicitors, 
produce  and  file  certificates,  under  the  hands  of 
two  or  more  persons,  of  good  moral  character. — 
The  two  last  descriptions  of  certificates  must  bear 
date  within  three  months  of  the  first  day  of  the 
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Term  within  which  application  is  made  (Sec.  5.) 
Persons  who,  during  the  recent  Session  of  the 
Legislature^  made  application  for  special  Acts  of 
Parliament,  upon  proof  of  the  fact,  and  service 
under  articles  for  one  year,  may  be  admitted  with- 
out the  certificates  otherwise  made  neceessary  (lb.) 

These  are  the  main  features  of  the  Act,  which, 
containing  as  it  does  twenty-six  sections,  does  not 
at  present  admit  of  a  review  in  detail.  It  does 
not  fully  carry  out  all  the  improvements  we  have 
advocated  in  these  pages,  but  on  the  whole  is  a 
marked  improvement  on  the  old  law.  We  hail  it 
as  a  statesmanlike  measure — ^necessary  not  only  to 
remove  previous  legislative  inconsistencies,  but  to 
elevate  the  status  of  the  Attomey  as  a  branch  of 
the  legal  profession.  It  remains  with  the  Law 
Society  of  Upper  Canada  to  cany  out  this  wise 
and  generous  enactment,  in  order  that  we  may  at 
all  times  have  men  respectable  and  respected — 
men  who  shall  render  the  law  ^^  lovely  and  digni- 
fied as  the  guardian  of  peace  and  order." 


U.  C.  REPORTS, 


By  the  obliging  and  disinterested  attention  of 
Mr.  RoBiifsoN,  the  Reporter  to  the  Court  of  Queen's 
Bench,  we  are  enabled  to  lay  before  our  readers 
several  cases  of  importance.  Those  we  had  not 
room  for  full  head  notes  are  given  of. 

BOOK    NOTICE. 


The  Lower  Canada  Jurist — Collection  db  decisions  nu 
Bas  Canada.  Lovell,  Montreal.  Fttblished  motUJUyy  20#. 
per  annum. 

We  have  received  numbers  1, 2,  3,  4,  and  7,  (Nos.  5  and  6 
we  have  not  received)  of  this  work,  and  hail  with  pleasure  the 
appearance  of  a  publication  calculated  to  give  some  insight 
into  the  Law  and  Pratioe  in  Lower  Canada. 

The  design  of  the  Lower  Canada  Jurist  is  thus  explained  by 
the  Editors : — 

<<  The  want  of  any  sufficient  system  of  law  reports  is  so 
<<  generally  felt  and  acknowledged  that  the  Editors  think  it 
*'  unnecessary  to  make  any  apology  in  offering  the  first  number 
"oi  the  Lower  Canada  Jurist  to  the  public." 

<^The  Jurist  will  consist  of  twenty-eight  pages  of  letter* 
"  pressi  published  monthly,  and  will  contain  reports  of  all  the 
<<  cases  of  interest  decided  in  the  Superior  Court  in  Montreal, 
<<  and  those  in  the  Court  of  Queen's  Bench  on  appeal  from 
<<  Montreal,  and  any  spare  room  will  be  filled  up  with  some 
<<  work  connected  with  the  jurisprudence  of  the  country,  and 
( <<  which  will  be  paged  separately  from  the  reports." 
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We  have  read  seTeral  of  the  cases ;  the  work  of  the  Editors 
80  far  as  we  can  judge,  is  well  and  ably  done.  The  statement 
of  facts^  &c.^  in  each  is  at  all  events  clear  brief  and  well  put. 

We  wish  the  undertaking  every  Euccess,  and  trust  it  may 
meet  the  generous  support  it  merits  from  the  Lower  Canada 
bar. 

There  are  no  less  than  twelve  Editors,  and  we  notice  that 
each  case  bears  the  initials  of  the  gentleman  reporting  it 


MONTHLY   REPERTORY. 


CHANCERY. 


BCTTS  V.   M£KZI£9. 


June  4. 


v.c.w. 

Production  of  documents^PritUeged  eommunicaiions^ 

Co-defendants. 

Communication  between  co-defendants  in  reference  to  the 
matters  in  question  in  the  suit  not  entitled  to  prorection. 


V.C.R. 


Darbey  v.  Whittakcr. 


July  9, 14. 


Specifie  performance — Good  mU — Fixtures  at  a  valuation 

to  be  made* 

D.  agrees  with  W.  and  another,  in  writing,  to  sell  them  a 
lease,  trade  and  good  will,  subject  to  the  rent  and  ordinarv 
covenants,  but  free  from  all  other  incumbrances ;  also  to  sell 
the  tenant's  fixtures,  furniture,  and  effects,  at  such  sum  as  the 
same  should  be  vsdued  at  by  two  persons  named  or  their 
umpire,  and  all  the  stock  of  beer  not  exceeding  a  specified 
quantity,  at  the  valuation  of  two  licensed  ruagers  or  their 
umpire.  And  for  the  consideration  aforesaid  the  purchasers 
ajgreed  to  accept  an  assi^ment  without  requiring  evidence  of 
title  prior  to  the  lease,  and  if  either  party  neglected  to  perform 
Um  agreement  he  should  pay  to  the  other  £150  as  liquidated 
damages. 

The  defendants  alleging  misrepresentation  refused  to  pro- 
duce the  lease  under  which  the  plamt iff  held,  and  the  forfeiture 
of  the  lease  by  change  of  a  policy  refused  to  complete. 

Heldy  that  all  these  objections  were  untenable ;  but  specific 
performance  refused  on  the  ground  that  the  clause  as  to  fixtures 
and  stock  could  not  be  enforced. 

SemUe,  the  Court  will  not  decree  payment  of  a  valuation  to 
be  made,  but  will  enforce  a  contract  for  purchase  of  a  good 
will  where  it  is  annexed  to  the  premises. 


,F^.  JoNxs  V.  Williams.        4j7.  27,  May  30. 

Mortgagor  and  Mortgagee — Depovit — Priority — Notice. 

A  deposit  of  deeds  relating  to  part  of  an  estate  with  a  repre- 
sentation ^that  they  comprise  the  whole  does  not  create  an 
equitable  mortgage  over  the  whole.  Neglect  to  enquire  mav 
be  sufficient  to  fix  a  purchaser  with  notice  without  any  fraua- 
ulent  motive  in  omitting  the  enquiry. 


Q.B.  GcE  V.  Smart.  June  ^,  July  ^, 

Equitable  plea— Covenant  of  husband  to  pay  debt  of  wife — 
Exoneration  of  husband^s  estcUe. 

To  a  declaration  on  a  covenant  in  a  deed  to  pay  a  sum  of 
money  the  defendant  pleaded  bv  way  of  equitable  defence 
that  he  and  his  wife  being  seized  in  fee  iu  her  rigfit  of  certain 
lands  mortgaged  then  by  the  deed  in  question  to  the  plaintifT 
in  fee  as  a  security  for  the  money  in  the  declaration  men- 
tioned— which  was  advanced  by  the  plaintiff  to  enable  the 
defendant  and  his  wife  to  pay  ofi  a  loan  previously  contracted 
by  the  defendant  at  his  wite's  request^  in  order  to  pay  a  debt 


contracted  by  her  before  her  marriage,  and  that  the  defendaal 
had  no  other  interest  in  the  money  so  advanced ;  that  the  wife 
having  since  died  intestate  the  plaintiff  hod  as  her  heir  at  Iwt 
become  possessed  of  the  equity  of  redemption  in  fee  of  the 
lands  as  lie  already  held  the  legal  estate  in  fee,  and  that  the 
lands  were  of  greater  value  than  the  money  in  the  declaration 
mentioned. 

Held,  that  the  husband's  estate  ought  to  be  exonerated,  and 
that  the  plea  was  valid  by  way  of  equitable  defence. 


M.R. 


July  2. 


Roberts  v.  CROt*T. 

Equitable  mortgage^Priority^Notioe. 

A  prior  equitable  mortgage  will  not  be  postponed  to  a  sab* 
sequent  one,  merely  on  the  ground  that  the  deeds  first  depos- 
ited did  not  include  the  conveyance  to  the  depositor  and  showed 
no  title  in  him. 


^h    irf 
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EX.  Gxlan  v.  HalL4  jtfay^. 

Justice  of  the  Peace — Power  to  remand  to  prison — Liability 
to  suit  for  corruption  in  Ms  ojfics— Statute  11  ^  12  Vh., 
cap.  43,  sec.  16. 

A  Justice  of  the  Peace  has  power  under  11  and  13  Tic, 
cap.  43,  sec.  16,  to  commit  to  the  house  of  correction  during  a 
period  of  remand  in  a  case  where  he  could  not  issue  a  war- 
rant, but  a  summons  only. 

A  declamtion  stated  that  a  defendant,  a  Justice  of  the  Peaces 
convicted  the  plaintiff  wrongfully,  wilfully,  and  maliciously, 
without  reasonable  or  probable  cause,  and  that  the  plaintifi 
was  thereby  corapellea  to  pay  a  sum  of  money,  and  tnat  the 
conviction  was  aiiterwazds  quashed  on  appeal  to  the  Quarter 
Sessions. 

Held,  that  it  disclosed  a  cause  of  action. 

COMMON    LAW. 


£X.  Lardxts  v.  Mslross  XT  AL.  Jwne  IQ. 

Joint  stock  companies  (limited}— Promissory  note — tfhat 
notes  are  "  tn  the  name  of  the  company'*— $Statute  19  and 
20  Vic.,  chap.  157,  sec.  43. 

The  following^  promissory  note  was  made  by  persons  author- 
ised to  bind  ajoint  stock  company,  registered  under  19  and  20 
Vic,  cap.  1^: — 

^<  London,  December  31st,  1856.  Three  months  aller  date 
we  jointly  promise  to  pay  Mr.  F.  S.,  or^rder,  £600  for  value 
received  m  stock  on  account  of  the  L.  and  B.  J.  and  H.  Com- 
pany (limited.)  Signed,  J.  M.,  H.  W.,  J.  H.,  directors ;  E.Q., 
secretary." 

Held,  that  the  note  was  binding  on  the  company,  and  not  on 
the  persons  who  signed  it  individually. 

THE  DIVISION  COURT  DIRECTORY. 

Intondad  to  show  the  number,  limits  and  extent,  of  the  seTcnU  Diiriaion  Ccmrlt 
of  Upper  Canada,  with  the  names  and  addresses  of  the  Cfllcera— Clerk  and 
Bailifl;— of  eMh  Division  Court,  f 


COUNTY  OP  BRUCE, 

J^idgt  of  the  Divimm  Court,  Rourt  Coomb,  Esq.,— Goderieh. 

Third  JHvifion  Court,— Clerk,  Charles  R.  Barker,— Kincardine  P.  O. :  B^HHT^ 
R  H.  Thonihill.— Kiixmrdine  P.  O. ;  Lmt'tf— The  townships  of  Ilnioa, 
Kinloss,  Kmcaraine  and  Bruce. 

Eighth  Division  Court. — Clerk.  J.  Jamieson,— Brant  P.O. ;  BaSiff'y Benson, 

Brant  P.  O. ;  Limiu—Tht  townships  of  Braut.  Carrick,  Culroas,  Oree^ 
nock,  and  that  portion  of  the  townsliip  of  Eldenslie  south  of  and  iaciading^ 
the  eighth  concession. 

Ninth  Division  Court. —Citric^  John  EajBtwood—SauffcenP.O. ;  BttUiff,  Jas.  Orr, 
— £$Riiff«'en  P.O. ;  Limiu—Tti^  townsnips  of  Arkan,  Saugeen,  Amabla, 
aiul  all  Elderslie  north  of  the  eighth  concession. 

N.B.-~The  DiTi^tons  are  nombered  with  thoee  in  Huron. 

tFu2<  obser^'ations  ante  page  19S,  Vol.  I.,  on  the  utility  and  necessity  of  this 
Directory. 
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DIVISION     COURTS. 


OFFICERS  AND  SUITORS. 


OXiBRKS. — The  Clerks  of  Division  Courts,  conve- 
nientlj  distributed  as  it  were  over  Upper  Canada, 
and  being  generally  men  of  education,  ihtegritj  and 
ability,  conversant  too,  to  some  extent,  with  legal 
proceedings,  present  a  machinery  complete  in  all  its 
ramifications  for  carrying  out  the  provisions  of  any 
law  needing  local  management. 

The  manifest  tendency  of  legislation,  of  late  years, 
has  been  towards  decentralisation,  until  justice  has 
now  been  brought  almost  literally  to  every  man's 
door.  And  as  tne  work  of  decentralisation  proceeds, 
the  officers  of  Division  Courts,  it  is  apparent,  will  be 
called  upon  to  bear  a  portion  of  the  burthen  of  it,  at 
all  events  for  a  time. 

The  great  barrier  to  the  extension  of  local  admin- 
istration has  ever  been  the  difficulty  in  finding  the 
requisite  number  of  agents  to  carry  it  into  efiect — 
agents  both  capable  and  trustworthy.  The  proper 
sdection  of  a  requisite  number  of  subordinate  agents 
all  over  the  country  can  never  be  satisfactorily  made 
by  the  central  power.  It  is  otherwise  where  the 
power  of  selection  is  delegated  to  a  responsible  func- 
tionary resident  in  each  county,  who  is  placed  in  an 
independent  position  and  beyond  the  reach  of  irre- 
gular influences.  Now,  the  body  of  Division  Court 
officers  being  selected  by  the  local  Judge, ,  acting  in 
most  cases  upon  actual  personal  knowledge,  are  men 
of  superior  caste,  and  such  men  are  more  solicitous 
to  receive  an  appointment  of  the  kind  when  pro- 
ceeding from  such  a  source  and  made  upon  principles 
having  reference  solely  to  the  fitness  of  the  officer. 
A  tenure  also  under  such  circumstances  is  more  cer- 
tain and  satisfactory. 

In  several  Counties  we  are  acquainted  with  Clerks 
taken  exclusively  from  amongst  the  mo9t  intelli- 
gent class ;  indeed,  in  the  Courts  we  are  most  familiar 
with,  Simcoey  with  two  exceptions,  the  Clerks  are 
Magistrates  or  Reeves,  in  some  cases  both,  and  in- 
clude the  Warden  of  the  County. 

The  natural  result  of  all  this  is,  that  throughout 
Upper  Canada,  with  some  few  exceptions,  the  public 
are  well  served ;  and  they  and  their  servants  in  the 
Legislature,  in  any  new  local  work  to  be  performed, 
will  first  think  of  Clerks  of  Division  Courts  as  the 
very  best  persons  to  do  it. 

This  was  the  case  last  Session,  and  a  valuable  pro- 
vision in  the  Law  of  Debtor  and  Creditor,  which 
operated  injuriously  in  some  particulars,  has  been 
greatly  modified  and  improved  by  making  Division 
Court  Clerks  in  certain  cases  sub-officers  as  it  were 
of  the  Superior  Courts. 


The  act  of  last  session,  chap.  58,  sec.  4,  contains 
the  provision  to  which  we  refer. 

We  propose  to  notice  it  briefly,  with  a  view  to  in- 
forming Clerks  to  some  extent  upon  this  new  duty 
cast  upon  them. 

According  to  our  custom,  these  remarks  shall  be 
as  much  as  possible  divested  of  technicality. 


A  word  on  the  Law  of  Attachment  of  Debts  due  to 

Judgment  Debtors. 

To  remedy  a  defect  in  the  law,  a  provision  was 
made  in  1856,  under  which  a  party  obtaining  judg- 
ment against  another  could  seize  the  debts  due  to  the 
latter,  and  compel  payment  thereof  to  himself,  in 
order  to  obtain  the  fruits  of  his  judgment.  Tiiis 
most  advantageous  provision  enabled  judgment  cre- 
ditors to  recover  their  demands  in  cases  where  there 
were  no  goods  or  other  tangible  property  to  seize ; 
but  the  judgment  debtor  had,  nevertheless,  debts 
due  to  him  from  third  parties,  which  were  made 
available  to  the  original  creditor.  So  soon  as  it  was 
discovered,  by  examination  of  the  debtor  or  other- 
wise, that  certain  persons  were  indebted  to  him,  they 
were  called  upon,  by  order  of  a  Judge,  to  appear  be- 
fore him  and  either  admit  or  deny  the  debt.  If  they 
admitted  it,  an  order  of  the  Superior  Courts  was 
made  upon  them  to  pay  it.  If  they  denied  it,  a 
proceedmg  was  had  still  in  the  Superior  Courts  to 
determine  the  matter. 

This,  so  far  as  debts  of  a  large  amount  were  con- 
cerned, operated  well  enough,  but  where  the  debts 
were  of  small  amount— five,  ten,  or  twenty  pounds — 
it  operated  most  harshly.  The  person  owing  the 
judgment  debtor  could  only  be  proceeded  against  by 
him  in  the  locality  and  through  the  Division  Courts 
for  recovery  of  the  amount  claimed,  or  the  determi- 
nation of  any  difficulty  respecting  it ;  whereas,  under 
the  law  spoken  of,  the  judgment  creditor  could  call 
the  debtors  of  his  judgment  debtor  before  the  Judge 
of  the  Superior  Courts,  or  a  County  Judge  at  the 
County  Town,  and  take  subsequent  proceedings  in 
some  of  the  Superior  Courts,  and  thus  great  and  need- 
less expense  and  loss  of  time  were  incurred. 

The  remedy  by  the  late  Act  is  this :  parties  have 
only  to  appear  before  the  Division  Court  Clerk  in 
their  own  Division,  and  admit  or  deny  the  debt ;  if 
they  deny  it,  the  proceeding  to  enforce  it  or  determine 
the  justice  of  the  claim  is  through  the  Division  Courts. 


Duties  of  Division  Court  Clerks  under  the  4th  See- 
tio7i  of  the  County  Courts'  Amendment  Act,  1857. 

Before  proceeding  further,  it  may  be  necessary  for 
the  better  understanding  of  the  matter,  to  give  the 
substance  of  the  enactments.  ^ 
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A  Judge  of  the  Superior  GourtH>r  County  Courts, 
on  the  application  of  a  creditor^ho  has  obtained 
judgment  against  a  debtor,  may  order  that  any  debts 
due  to  him  from  a  third  party  (such  third  party  bein^ 
technically  known  as  the  Garnishee)  shall  be  attached 
to  answer  the  judgment,  and  may  order  that  the  Q-ar- 
nishee  (when  the  amount  claimed  from  such  Garnishee 
is  within  the  jurisdiction  of  a  Division  Court)  shall 
appear  before  the  Clerk  of  the  Division  Court  within 
whose  Division  the  Garnishee  resides,  at  his  office,  at 
some  day  to  be  appointed  in  the  said  order  by  the 
Judge,  K)r  the  purpose  of  ascertaining  whether  he, 
the  Garnishee  denies  or  admits  the  deLt,  and  to  give 
him  an  opportunity  of  paying  it,  if  so  minded,  with- 
out further  trouble. 

[Having  reached  our  assigned  limits,  the  continuation  of 
this  article  is  postponed  iiU  next  number.] 

BAILIFFS. 

Duties  ofy  acting  under  Executions — Provisions  of 

a  late  Act. 

Our  attention  has  been  requested  to  a  provision 
"  in  the  Common  Law  Procedure  Act,  1867,"  and 
as  it  is  most  important  that  Bailiffs  should  have  early 
intimation  of  it,  we  think  it  preferable  to  omit  the 
portion  of  the  serial  article — the  Bailiffs*  Manual — 
for  this  number,  in  order  to  insert  this  information. 

Section  24  of  the  Act  referred  to  is  as  follows : — 

^  "  Where  a  writ  against  the  Roods  of  a  party  has  issued  from 
either  of  the  said  Courts,  or  from  any  County  Court,  and  a 
warrant  of  execution  against  the  goods  of  the  same  party  has 
issued  from  the  Division  Court,  the  right  to  the  goods  seized 
shall  be  determined  by  the  priority  of  the  time  of  the  delivery 
of  the  writ  to  the  Sheriff  to  be  executed,  or  of  the  warrant  to 
the  Bailiff  of  the  said  Division  Court  to  be  executed ;  and  the 
Sheriff,  on  demand,  shall,  by  writing  signed  by  him  or  his 
deputy,  or  any  clerk  in  his  office,  inform  the  Bailiff  of  the 

Srecise  time  of  such  delivery  of  the  writ,  and  the  Bailiff,  on 
emand,  shall  shew  his  warrant  to  any  Sheriff's  officer ;  and 
such  writing  purporting  to  be  so  signed,  and  the  endorsement 
on  the  warrant  showing  the  precise  time  of  the  delivery  of  the 
same  to  such  Bailiff,  shall  respectively  be  sufficient  justification 
to  any  Bailiff  or  Sheriff  acting  thereon''. 

This  enactment  is  to  determine  the  question  of  pri- 
ority where  there  are  executions  from  the  Superior 
Courts  in  the  Sheriff's  hands,  and  also  executions 
from  a  Division  Court  in  the  Bailiff's  hands,  to  be 
executed  against  the  same  defendant.  There  could 
be  no  difficulty  in  cases  where  there  were  several  writs 
from  a  Division  Court  in  the  Bailiff's  hands ;  he  would 
of  course  seize  under  the  first.  But  as  the  goods  are 
held  from  the  time  an  execution  is  delivered  to  the 
officer  entrusted  with  the  execution  of  it,  questions 
of  considerable  difficulty  might  arise  but  for  this  pro- 
vision. The  substance  of  it  is  to  place  executions 
from  all  Courts  on  a  common  footing,  and  that  exe- 
cutions from  the  Superior  Courts  shall  have  no  pre- 
cedence over  executions  from  the  Division  Courts, 
l^ut  priority  of  time  is  to  govern  in  all  cases. 


Now,  as  the  time  of  the  delivery  of  the  writ  or 
warrant  to  the  proper  officer  to  he  executed  is  the 
criterion  by  which  to  determine  the  right  to  the  goods j 
the  first  consideration  that  presents  itself  is  the  evi- 
dence by  which  this  time  of  delivery  is  to  be  made 
appear.  The  direct,  if  not  the  best  evidence  of  this, 
in  respect  to  a  Division  Court  execution,  is  the  en- 
dorsement on  the  warrant,  which  should  of  course 
agree  with  the  entry  in  the  Clerk's  books. 

The  author  of  the  Bailiffs*  3fanualf  speaking  of 
executions  from  the  Division  Courts  only,  says : — 
*'  The  day  when  received  should  be  endorsed  by  the 
Bailiff  on  the  execution,  and  if  there  be  more  than 
one  against  the  same  defendant  the  hour  of  receipt 
should  be  stated  on  each,  to  show  the  order  in  which 
the  executions  came  into  his  hands." — {L.  c7.,  VoL  2, 
page  202.)  The  enactment  under  consideration  ren- 
ders the  performance  of  this  duty  more  necessary, 
and  calls  for  greater  care  and  further  precision,  and 
both  Clerk  and  Bailiff  should  be  careful  to  make  the 
proper  entry. 

In  every  case  in  which  a  Clerk  issues  execution  to 
a  Bailiff  he  should  enter  the  day  and  hour  he  issues 
it,  and  the  name  of  the  Bailiff,  if  there  be  more  than 
one  for  the  Court,  to  whom  it  is  delivered ;  and  such 
Bailiff  should,  before  he  leaves  the  Clerk's  office,  make 
an  endorsement  on  the  execution,  stating  in  words  at 
length— it  will  be  preferable  to  figures — the  day  and 
the  hour  when  he  received  such  warrant  to  be  exe- 
cuted, and  should  sign  such  endorsement. 

The  endorsement  may  be  in  the  following  form : — 

*  On  this  twentieth  day  of  August,  A.D.  1857,  at 

o'clock  in  the noon,  this  Warrant  was  delivered  to  me  to 

be  executed  by  the  Clerk  of Division  Court  of  the 

County  of ,  at  his  office  in  the  Township  of . 

Witness  my  hand. 


Bailiff  of  the  said  Court. 
Officers   should  bear  in  mind,  that  if  by   **any 
neglect  or  omission"  the  plaintiff  is  delayed,  or  loses 
the  benefit  of  his  execution,  the  officer  in  default  will 
be  responsible  to  him  in  damages. 

( 7b  he  ronrhuUd  in  ovr  m.rf,) 


SUITORS. 

Punishment  of  Fraudulent  Debtors — the  ^^  Judgment 
Summons**  Clause  in  the  Division  Courts*  Act. 

Although  what  are  commonly  called  the  Judgment 
Summons  Clauses  have  been  in  force  in  the  Division 
Courts  since  January,  1851,  their  object  and  scope 
seem  to  be  but  imperfectly  understood  by  the  general 
run  of  suitors.  No  doubt,  tens  of  thousands  of  pounds 
have  been  collected  unAer  their  pressure  that  would 
never  otherwise  have  been  obtained,  but  their  whole 


*  Tbiji  •Ddorflement  could  be  eailly  printed  In  blank  on  tbe  write  of  •zeeotlon. 
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and  legitimate  use  are  yet  but  imperfectly  understood. 
It  will  be  our  aim  in  this,  and  one  or  two  succeeding 
numbers,  to  explain  their  objects,  uses,  and  the  proper 
and  most  efficient  mode  of  carrying  them  into  effect. 

The  powers  given  by  the  91st  and  subsequent  sec- 
tions of  the  Division  Courts  Act,  are  for  the  discovery 
of  property  fraudulently  concealed  or  withheld  by  a 
judgment  debtor — the  enforcement  of  satisfaction  by 
the  debtor — and  the  punishment  of  fraud.  The  Hon. 
Mr.  Justice  Burns,  in  a  very  valuable  letter  published 
in  1847,  on  Division  Courts,  thus  urged  the  necessity 
of  giving  such  powers : — 

"  Tho  want  of  such  a  power  in  the  coantry  has  been  felt  as 
a  real  grievance  by  a  large  portion  of  the  community.  It  is 
true  that  the  power  to  punish  for  fraud  in  certain  cases  was 
provided  for  by  the  8th  section  Stat.  5,  \Vm.  IV.,  and  some 
convictions  have  taken  place  under  that  Act,  but  the  provision 
falls  far  short  of  what  is  necessary  to  discover  the  truth,  and 
affords  no  remedy  whatever  to  the  creditor  as  to  the  matters 
complained  of;  the  whole  of  the  circumstances  of  the  fraud 
must  be  proved  by  other  than  the  testimony  of  the  party  ;  for 
unless  the  defendant  seek  the  protection  or  indulgence  anorded 
him  by  different  statutes  providing  for  such,  no  power  is  given 
to  ask  him  a  single  question  about  his  property.  Creditors 
feel  that  the  Act  is  almost  a  dead  letter,  for  when  property  is 
to  be  mode  away  with,  concealed,  &c.,  the  intent  constitutes 
the  crime,  and  that  intent,  unless  the  parties  wished  to  run 
into  the  meshes  of  the  law  with  their  eyes  open  as  to  the 
conseouences,  would  be  confined  as  much^as  possible  to  the 
immediate  parties  concerned,  who  could  not  be  examined  as 
witnesses  against  each  other,  for  as  both  are  rendered  liable 
to  misdemeanor,  neither  would  be  bound  to  criminate  himself. 

The  small  creditor  would  find,  were  he  to  proceed  under 
this  Act,  that  it  would  cost  him  to  follow  up  the  tedious  and 
troublesome  remedy  bjr  indictment  more  than  any  benefit  be 
would  derive ;  besides  in  case  of  failure  exposing  himself  to 
a  malicious  prosecution,  in  a  case  too,  where,  if  the  defendant 
could  have  been  interrogated  as  provided  for  by  the  Act,  the 
creditor  might  triumphantly  have  succeede<^.  in  punishing  the 
party,  and  might  have  made  such  discovery  as  would  have  led 
to  the  ultimate  payment  of  his  debt." 

And  Judge  Gowan,  in  an  address  at  one  of  his 
Courte,  immediately  after  the  provision  came  into 
force  (1st  February,  1851),  which  was  published  at 
the  time,  thus  refers  to  the  subject  in  connection  with 
what  had  been  said  previously  by  Judge  Burns : — 

"The  learned  Judge  (Burns)  wrote  in  1847  ;  since  then  the 
evil  has  been  on  the  increase.  Various  fraudulent  acts  have 
been  resorted  to  by  unprincipled  debtors  to  get  rid  of  honest 
debts,  and  so  universal  has  it  become  that  from  the  contagion 
of  example  unthinking,  shortsighted  people  have,  with  a  view 
merely  to  gain  time  or  bring  a  creditor  to  accept  *'  payment  in 
stock,"  or  the  like,  "  put  their  property  out  of  their  hands," 
as  the  common  phrase  is. 

"  The  ability  to  elude  detection,  from  the  defective  state  of 
the  law,  fostered  this  system  of  fraud,  although  parties  often 
found,  with  all  their  ingenuity — for  "honesty  is  the  best 
policy" — that  even  a  harsh  creditor  is  better  to  deal  with  than 
a  false  friend.  Add  to  this,  the  credit  system  is  very  general 
in  this  country,  and  improvident  persons  are  often  allured  by 
the  facility  for  obtaining  credit  to  purchase  articles  not  abso- 
lutely needed,  and  for  payment  anticipate  the  produce  of  a 
crop  even  before  the  grain  is  in  the  ground. 

"This  new  provision  will  be  a  brain  blow  to  fraudulent 
practice?,  and  will  also  be  some  check  on  persons  about  to 


contract  debts  who  have  no  reasonable  certainty  of  being  able 
to  discbarge  them  afterwards. 

"The  powers  given  are  for  the  discovery  of  the  property 
withheld  or  concealed,  and  for  the  enforcement  of  such  satis- 
faction as  the  debtor  may  be  able  to  give,  and  for  the  punish- 
ment of  fraud. 

"  The  last  is  by  no  means  to  be  understood  as  imprisonment 
for  the  debt  due.  Under  the  Statute,  a  debtor  cannot  be  im- 
prisoned at  the  pleasure  of  the  creditor  merely,  without  public 
examination  by  the  Court,  to  ascertain  if  grounds  for  it  exist 
in  the  deceitfulness,  extravagance,  or  fraud  of  a  debtor.  Tho 
man  willing  to  give  up  his  property  to  his  creditors,  ready  to 
submit  his  affairs  to  inspection,  and  who  has  acted  honestly 
in  a  transaction,  although  he  may  be  unable  to  meet  his  en- 
gagements, has  nothing  to  fear  from  the  operation  of  this  law. 
It  is  the  party  who  has  been  guilty  of  fraud  in  contracting 
the  debt,  or  by  not  afterwards  applying  the  means  in  his 
power  towards  liquidating  it,  or  in  secreting  or  covering  his 
effects  from  his  creditors,  upon  whom  the  law  looks  as  a  crimi- 
nal and  surrounds  with  danger." 

Thus  much  with  regard  to  the  objects  of  these 
clauses  so  well  put  by  learned  Judges  intimately 
acquainted  with  the  subject. 

The  91st  Section  enables  any  person  having  aji 
unsatisfied  judgment  in  a  Division  Court  to  summon 
the  party  against  whom  he  has  obtained  judgment  to 
appear  before  the  Judge  at  a  sittings  of  the  Court, 
when  he  may  be  subjected  to  examination  upon  oathy 
on  all  or  any  of  the  following  matters : — 


COTEMPORARY  LITERATURE.- 


THE  MARRIED  WOMAN  QUESTION. 


There  are  few  subjects  connected  with  the  improvement 
of  our  jurisprudence,  which  have  excited  a  more  lively  and 
a  more  general  interest  than  the  glaring  imperfection  of  the 
law  respecting  married  women.  The  unequal  measure  of 
justice  dealt  out  to  the  husband  and  wife,  in  almost  every 
particular,  had  long  been  matter  of  complaint ;  but,  within 
the  last  two  or  three  years,  partly  from  accidental  circum- 
stances, and  partly  from  friends  of  law  amendment  having 
directed  their  attention  to  the  necessity  of  singling  out  the 
more  gross  instances  of  injustice — it  may  be  said  oppression 
— and  consulting  how  far  these  might  be  met  by  practical 
and  practicable  remedies,  the  public  mind  has  been  directed 
to  the  two  points  of  most  importance,  and  to  these  alone ; 
but  with  a  concurrence  of  opinion  exceedingly  general,  and 
with  unprecedented  earnestness.  These  points  are,  the 
state  of  the  law  or  rather  of  its  practice  touching  divorce, 
and  the  matters  connected  with  it,  and  the  law  touching 
the  property  of  married  women.  That  some  material 
change  must  be  made  in  the  half-judicial,  half-legislative 
procedure  by  which  a  dissolution  of  the  marriage  tie  is 
effected  appears  now  inevitable;  although  it  is  far  from 
probable  that  any  measure  will,  at  least  in  the  first  instance, 
be  carried,  which  shall  meet  the  exigency  of  the  case,  by 
placing  both  sexes  and  all  classes  of  the  community  upon 
an  equal  footing,  and  by  substituting  a  penal  enactment  for 
the  admitted  opprobrium  of  our  law,  the  action  of  criminal 
conversation.  But  we  purpose  at  present  to  point  the 
attention  of  our  readers  towards  the  other  great  subject  of 
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oomplaiQt,  the  denial  of  all  rights  of  property  to  married 
women  who  are  not  protected  bj  settlements.  This  subject 
has  powerfully  drawn  the  attention  of  the  public,  since  the 
great  petition  of  above  2000  women  was  presented  to  both 
Houses  of  Parliament,  by  Lord  Brougham  in  the  Lords, 
and  Sir  Erskine  Perry  in  the  Commons.  A  meeting  very 
numerously  attended  was  holden  in  the  month  of  June ; 
and  it  plainly  appeared,  both  from  the  declarations  of 
public  men  of  various  parties,  among  others  Sir  John  Pak- 
ington,  who  presided,  and  from  the  proceedings  of  the  Law 
Amendment  Society,  that  immediate  attention  must  be 
given  to  the  strongly  expressed  wishes  of  the  community. 

The  Society  referred  the  subject  to  a  committee,  which 
entered  into  a  full  and  comprehensive  examination  of  it  in 
all  its  relations,  and  received  important  information  re- 
specting the  law  of  foreign  countries.  The  law  of  France 
has  since  been  very  fully  investigated  by  Mr.  Macqueen, 
who  repaired  to  iParis  for  the  purpose  of  obtaining  accurate 
information  respecting  its  provisions  and  their  practical 
operation ;  his  principal  object  being  to  throw  light  upon 
the  subject  of  separation  and  divorce,  when  the  Report 
should  come  under  consideration  of  Parliament,  from  the 
commission  of  which  he  had  been  secretary.  The  House 
of  Lords  ordered  his  paper  to  be  printed,  and  it  is  found  to 
contain  very  important  information  also  upon  the  rights  of 
married  women  as  to  property.  The  Committee  of  the 
Society  was  probably  possessed  of  a  portion  at  least  of  this 
information,  and  certainly  had  access  to  all  the  particulars 
of  the  changes  in  the  English  law,  which  have  been  adopted 
by  the  greater  number  of  the  American  States  Upon 
these  materials,  and  especially  after  a  mature  consideration 
of  the  manner  in  which  the  new  system  works  in  the  most 
important  of  these  communities,  the  report  was  framed,  and 
a  bill  carefully  prepared ;  which  Lord  Brougham  so  far  ap- 
proved as  to  present  early  in  February  to  the  House  of 
Lords,  explaining  its  principles,  and  showing  the  necessity 
of  some  such  amendment  of  our  law,  in  a  speech  already 
in  the  hands  of  our  readers. 

It  must,  however,  be  remarked,  that  both  the  argument 
of  the  speech,  and  the  resolutions  which  were  moved  as 
introductory  to  the  bill  itself,  are  by  no  means  confined  to 
the  provisions  of  the  measure  as  the  only  remedy  for  the 
evils  complained  of.  That  these  provisions  would  prove 
the  most  effectual  remedy  may  possibly  be  admitted.  )  ut 
if  we  consider  for  a  moment  what  is  the  great  practical 
evil,  we  shall  be  satisfied  that  something  far  short  of  the 
bill  may  be  sufficient.  It  was  not  easy  either  for  the  So- 
ciety or  for  Lord  Brougham,  who  had  the  year  before 
presented  the  great  petition,  proceeding  from  all  classes  of 
married  women,  to  confine  their  attention  to  the  hardships 
endured  by  one  particular  class,  although  these  are  the 
most  crying  by  far  of  the  grievances  denounced.  The 
hardship  may  be  great  of  a  dissolute  husband  taking  pos- 
session of  property  given  to  his  wife  by  bequest  or  donation, 
and  leaving  her  in  distress.  But  this  is  not  only  a  more 
rare  case,  because  of  the  general  disposition  to  control  the 
husband  by  the  terms  of  the  gill;  it  is  a  much  less  hard 
case  than  that  of  a  wife,  earning  by  her  skill  and  her  in- 
dustry that  which  she  has  by  law  no  right  to  call  her  own, 
and  which  may,  at  any  moment,  be  carried  off  by  the  man 
who  has  deserted  her,  or  who,  continuing  to  live  with  her, 
yet  leads  an  idle  and  dissolute  life,  supported  by  her  gains, 


while  he  leaves  her  and  her  children  in  want.  The  most 
striking  examples  of  this  were  laid  before  the  meeting  to 
which  we  have  alluded  : — One  respectable  manufacturer, 
who  employed  for  a  many  years  a  great  number  of  young 
women  at  considerable  wages,  from  208.  to  30s.,  and  some 
as  high  as  40s.  a  week,  declared  that  this  had  the  effect  of 
attracting  husbands  who,  in  very  many  cases,  proved  idle 
and  dissolute,  living  upon  the  poor  women's  earnings,  and 
leaving  them  and  their  children  in  want.  He  gave  a  de- 
tailed account  of  these  instances,  specifying  the  profebsions 
and  trades  of  the  men.  But  the  Society's  committee  had 
evidence  respecting  persons  in  a  still  humbler  rank ;  women 
labouring  in  the  manufacturing  districts  of  Yorkshire  and 
Lancashire.  It  appeared  that  you  had  only  to  approach 
the  premises  of  any  spinner  or  weaver  on  a  Saturday  night, 
to  be  convinced  of  the  control  exercised  by  the  husbands, 
and  the  futility  of  the  objections  made  against  giving  the 
wife  some  right  to  her  own  earnings,  on  the  ground  of  the 
domestic  dissension  which  might  be  the  result.  Enough 
of  that  is  apparent  when  the  wife  comes  from  tlie  pay-table, 
and  is  seized  by  the  husband  to  compel  a  surrender  of  her 
week's  wages.  They  who  have  constantly  witnessed  these 
scenes,  affirm  that  there  is  little  risk  of  greater  jars  being 
occasioned  by  the  proposed  mitigation  of  the  husband*s 
rights.  We  may  here  only  stop  to  note,  that  although  the 
woman's  petition  was  signed  by  penons  well  known  in  the 
world  of  letters  and  of  arts,  and  although  Lord  Brougham 
adorns  his  statements  by  naming  the  ^'Linwoods,  whose 
needle  rivals  the  pencil  of  the  Kaufmans,''  the  real 
practical  greivance  in  plain  terms  is  that  of  the  ordinary 
working  class — that  class  to  which  the  evidence  before  the 
meeting  and  before  the  committee  refers,  as  we  have  now 
briefly  stated  it. 

Now,  in  dealing  with  this  grievance  and  devising  a 
remedy  fit  to  rempve  it,  two  courses  were  manifestly  open ; 
one  was  suggested  at  the  meeting  by  Mr.  Commissioner 
Hill,  with  a  singularly  happy  allusion  to  the  law  of  succes- 
sion ;  that,  as  where  a  party  neglects  to  make  a  will,  or 
elects  to  die  intestate,  the  law  makes  a  will  for  him ;  so, 
where  parties  are  married  without  a  settlement,  the  wife 
should  be  regarded  as  Kfeme  sole  in  respect  of  both  former 
and  after  acquired  property,  of  course  protecting  the  hus- 
band against  her  debts  whether  contracted  before  or  since 
the  coverture,  the  support  of  the  children  resting  upon 
both  parties  in  the  case  of  the  wife  having  separate  funds. 
The  objectiors  made  to  this  plan  are  answered  in  the  com- 
mittee's report  by  referring  to  the  actual  expense  of  the 
United  States:  in  the  greater  number,  it  has  for  many 
years  been  the  law  of  the  country,  including  the  Northern 
and  Central  States.  The  concurrent  testimony  of  the 
ablest  lawyers,  as  well  as  of  persons  unconnected  with  the 
profession,  is  entirely  in  favour  of  this  great  chan«;e  intro- 
duced into  their  jurisprudence;  and  they  deride  the  appre- 
hensions sometimes  expressed,  of  its  tendency  to  produce 
domestic  quarrels.  Indeed,  they  observe,  naturally  enough, 
that  were  such  its  tendency,  we  should  experience  it  in  the 
ordinary  case  under  our  English  system  of  ante-nuptial 
settlement,  or  of  property  given  to  the  wife's  sole  and 
separate  use ;  whereas  those  arrangements  are  universally 
allowed  to  prevent  rather  than  promote  discord. 

But  it  is  manifest  that  there  may  great  relief  be  afforded 
without  having  recourse  to  this,  the  most  effectual  remedy, 
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by  another  course  of  proceeding;  and  here,  also,  we  have 
the  experience  of  another  country  to  guide  us.  It  is  not 
truCf  as  has  oflcn  been  asserted,  that  there  is  any  great 
fundamental  diilerence  between  the  law  of  France  and  our 
own  in  regard  to  the  rights  of  married  persons  over  their 
property  severally.  But  there  is  a  most  important  protection 
afforded  to  the  wife  in  the  very  particular  on  which  we 
have  been  dwelling,  as  the  most  ordinary,  and  also  as  the 
most  marked  case  of  injustice  and  opprcs>sion — the  earnings 
which  she  makes  either  in  trade  or  by  labour.  A  wife  in 
.France  when  engaged  in  any  branch  of  commerce,  as 
keeping  a  shop  (the  most  frequent  instance),  has  entire 
protection  against  the  husband's  interference  with  her  gains 
— ^she  is  termed  Marchande  puhliquey  and  must  have  her 
husband's  consent  to  set  up  the  trade  \  but,  that  consent 
once  given,  she  has  the  same  power  of  trading,  and  of  con- 
tracting debts,  as  if  she  were  a  feme  sok.  If  she  only 
exercise  the  trade  of  her  husband,  as  by  superintending 
his  concerns,  or  keeping  his  shop,  she  is  not  Marchande 
publique ;  it  must  be  on  her  own  account  that  she  acts. 
The  case  is  the  same  of  her  professional  as  of  her  commercial 
'employment;  her  gains  as  an  artist,  or  a  workwoman,  fall 
within  the  same  description.  But,  in  another  particular, 
the  law  is  favourable  to  her.  What  we  have  stated  is  part 
of  the  enactments  in  the  codes.  The  Marchande  publique 
is  recognised,  though  not  very  distinctly,  by  the  Code  Na- 
poleon (commonly  called  Code  Civil)  and  the  Code  de 
Procedure  Civile  ;  but  distinctly  enough  by  the  Code  de 
Commerce,  Tit.  1.  The  practice  of  the  courts  has  con- 
siderably extended  the  wife's  protection,  affording  her  a 
much  more  easy  and  expeditious  remedy  than  the  process 
of  separation  de  hiens,  by  extending  the  process  of  autori 
sation  given  in  the  codes.  It  appears,  by  Mr.  Macqueen's 
excellent  and  most  instructive  paper,  that  the  judges  are 
in  use  to  receive  the  wife's  complaints  when  her  earnings 
are  interfered  with  by  her  husband's  creditors,  and  to  give 
her  a  summary  redress  He  mentions  an  instance  which 
occurred  under  his  own  eye,  of  a  eervant  whoee  arreai.  of 
wages  were  attached  by  the  husband's  creditors,  and  who, 
in  a  single  day,  summoned  him  before  the  judge  (probably 
«7tf<7«  de  Puix)  and  obtained  protection.  Of  course  the 
husband  is  heard,  if  he  chooses  to  appear,  but  the  judge 
decides  as  he  is,  by  the  text  of  the  codes,  authorized  to  do, 
in  cases  where  the  strict  letter  of  the  law  requires  his  con- 
sent ;  in  other  cases — ^for  example,  the  right  of  the  wife  to 
appear  in  court  to  an  action,  or  to  sue ;  here,  if  he  cannot 
show  cause  why  he  should  withhold  his  consent,  the  judge 
may  give  authority  without  it,  (^Code Civil,  Tit.  v.  chap.  6.) 

Now,  the  importation  of  some  such  law,  or  some  such 
judicial  practice,  would  effect  an  extraordinary  amendment 
in  our  system,  even  if  we  went  no  inrtber  in  relieving  mar- 
ried women  from  the  oppression  of  which  they  now  so 
loudly,  but  not  less  justly,  complain ;  and  they  who  take 
the  greatest  objection  to  the  larger  measure  recommended 
by  the  Society,  and  worked  out  in  the  bill  lately  introduced, 
can  have  no  ground  for  resisting  this  less  considerable 
though  most  beneficial  improvement.  When  the  resolutions 
were  laid  before  the  House  of  Lords,  introductory  of  the 
bill,  the  first  affirming  the  existence  of  the  evil,  and  the 
necessity  of  a  remedy,  was  by  all  admitted  to  be  irresistible; 
the  second,  in  favour  of  the  measure  given  by  the  bill, 
alone  seemed  to  create  doubts  and  difEiculties ;  the  third, 


recommending  such  an  addition  to  our  procedure  as  we 
have  now  been  describing,  appeared  to  meet  with  a  general 
concurrence.  That  it  would  prevent  such  cases  from  ever 
occurring  as  those  to  which  we  have  been  referrinif  is 
certain  ;  but  perhaps  the  instance  given  at  the  late  meeting 
by  Sir  Erskine  Perry,  illustrates  more  strongly  than  any 
other  that  could  be  cited,  the  inferiority  of  our  practice  to 
that  of  our  neighbours.  He  was  chairman  of  the  committee 
to  whose  report  we  have  frequently  referred ;  and  as,  after 
doing  his  best  to  lose  his  seat  in  Parliament  upon  the  late 
occasion,  he  happily  iailed,  and  is,  most  fortunately  for  the 
cause  of  law  amendment,  again  in  the  House  of  Commons, 
let  us  hope  that  he  will  follow  up  his  able  and  learned 
report;  but  if  it  should  be  found  for  the  present  not  to 
meet  with  the  acceptation  which  it  so  well  deserves,  that 
he  will  hasten  himself  to  obtain  the  improvement,  only  less 
geneial  and  effectual,  yet  still  of  the  greatest  value,  and 
which  would  at  once  make  such  things  impossible  as  he  has 
stated,  and  justly  stated,  to  be  the  opprobrium  of  our  law. 
The  instance  given  by  him  was  that  of  a  milliner  at  Paris, 
whose  talents  and  conduct  had  gained  the  favour  of  an 
English  lady,  and  who  was  strongly  advised  by  her  to 
settle  in  London.  She  came  over;  established  herself; 
proved  successful ;  carried  on  a  thriving  business.  Her 
husband  hearing  of  this,  suddenly  arrived  in  London ;  sold 
her  stock  in  trade;'  collected  the  debts  due  to  her;  and 
returned  to  continue  his  dissolute  life  at  Paris.  '<  Oh, 
madam  I"  said  she  to  her  patronehs,  when  about  to  leave 
London,  '^  how  can  yon  bear  to  live  in  so  barbarous  a 
country  ?"  It  is  needless  to  add  that  this  outrage  on  all 
justice  and  all  feeling  would  have  impossible  in  Paris. — 
Law  Magazine  and  Law  Review,  May,  1^7. 


NOT  PROVEN. 

This  brings  us  to  a  more  purely  professional  question,  on 
which  some  erroneous  views  seem  to  have  been  current 
among  English  lawyers  during  the  past  week.  The  plea 
of  not  proven  is  substantially,  and  in  all  essential  points, 
the  same  as  our  English  verdict  of  not  guilty.  It  has  been 
supposed  to  be  distinguishable  from  the  latter  verdict  as 
expressing  a  suspicion — more  or  less  strong — on  the  part 
of  a  jury  that  a  prisioner  is  guilty,  although  his  guilt  has 
not  been  proved  to  their  satis&ction.  It  has  also  been 
supposed  that,  after  such  a  verdict,  the  prisoner  may  be 
tried  again  on  the  charges  of  which  he  has  been  acquitted. 
Both  these  views  are  erroneous,  and  have  apparently  no 
foundation  in  the  letter  or  spirit  of  Scotch  law.  It  is  as 
much  the  principle  of  that  law  as  it  is  of  English  law,  that 
no  man  can  be  tried  twice  on  the  same  criminal  charge. 
'^  If  the  prosecutor  allows  the  trial  to  go  the  length  of  an 
assize,  and  a  verdict  has  been  returned,  no  new  trial  can 
afterwards  take  place;  and  the  desertion  of  the  diet  operates 
as  a  final  acquittal,  upon  the  established  rule  of  the  com- 
mon law,  that  '^  no  man  can  thole  (under^  an  assize  twice 
for  the  same  crime  :"  (Burnet's  Criminal  Law  of  Scotland, 
368)  The  Act  1701  affirms  the  same  principle,  and  the 
only  cases  in  which  new  trials  have  been  allowed  in  Scotch 
criminal  courts  have  l^een  cases  of  which  Burnet  cites 
several,  in  which  either  no  verdict  has  been  returned,  and 
new  proceedings  have  been  commenced ;  or  in  which  the 
verdict  has  been  set  aside  for  informality ;  or  in  which  t]ie 
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first  trial  £iiled  to  hit  the  material  issue  of  the  seoond 
trial.  Accordinglj  it  is  laid  down  in  another  work  of 
authority  :  <<  If  the  verdict  of  the  jury  acquit  the  accused 
by  either  finding  that  he  is  not  guilty^  or  that  Hie  charge 
is  notproveUf  he  is  immediately  dismissed  from  the  bar, 
and  cannot  be  pursued  in  a  criminal  action  for  the  same 
o£Fenoe  by  any  prosecutor,  or  before  any  court.  The  rule 
is  imperative,  and  cannot  be  infringed  by  giving  a  new 
designation  or  character  to  the  crime,  even  though  the 
acquittal  should  have  arisen  from  the  circumstance  that  the 
libel  did  not  specify  the  crime  which  the  verdict  tended  to 
prove,  but  a  different  one :"  (Burton's  M.  L.,  Scotland,  349). 

Neither  do  the  books  aisclose  any  authority  for  the 
theory  that  a  Scotch  verdict  of  ^'  not  proven  '*  indicates 
that  the  jury  wish  to  mark  the  prisoner  as  being  in  French 
phrase  **  suspect.''  Such  a  mode  of  attaching  a  stigma  to 
one  who  has  been  by  another  portion  of  a  verdict  declared 
not  guilty,  would  be  manifestly  an  excessive  extension  of 
the  judicial  function.  It  is  the  duty,  and  only  duty,  of 
Scotch  as  of  English  juries,  to  convict  or  acquit  a  prisoner 
according  to  the  legal  evidence  against  him  ;  and  an  extra- 
judicial expression  of  sentiment  is  equally  inadmissable  in 
both  oases.  The  precise  meaning  of  a  verdict  of  ''  not 
proven  "  does  not  seem  to  be  defined;  but  from  the  cases 
It  seems  merely  to  be  a  negative  salve  for  the  consciences 
of  scrupulous  men,  by  enabling  them,  when  a  lurking 
doubt  remains  in  their  minds  as  to  the  propriety  of  the 
direct  affirmation  of  a  prisoner's  innocence,  which  may  be 
supposed  to  be  contained  in  a  verdict  of  not  guilty,  to 
indicate  by  a  verdict  of  '^  not  proven,"  not  that  they  <iw- 
pect  the  prisoner  to  be  guilty,  but  they  do  not  think  that 
ne  has  been  proved  to  be  gmlty. 

In  this  pomt  of  view  it  is  obvious  that  a  verdict  of  ^'  not 
proven  "  has  some  advantages  which  might  be  imported 
conveniently  into  English  law.  It  b  obvious  that  there  are 
cases — and  that  of  Madeleine  Smith  may  be  one — in  which 
it  is  manifestly  unjust  to  convert  a  jury  into  involuntary 
witnesses  to  a  prisoner's  charcter,  by  compelling  them  to 
declare  him  not  guilty  when  the  strongest  moral  misgivings 
may  exist  in  their  minds,  as  it  would  be  to  call  upon  them 
to  avow  their  suspicion  of  the  prisoner  while  they  pronounce 
legal  absolution.  It  is  plain  that  both  horns  of  the  dilem- 
ma are  avoided  by  a  verdict  which  indicates,  and  is  meant 
only  to  indicate,  that  the  case  for  the  prosecution  has  failed; 
and  is  a  mere  neutral  and  equi-distant  proposition  as  far 
removed  from  an  oblique  imputation  against  the  prisoner, 
as  it  is  undoubtedly  from  an  assertion  of  a  belief  in  his 
innocence. — Law  Times,  July  18,  1857. 
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(BeporUd  by  C  Romifaosr,  Esq.,  Barrider-at'Law, 

(mUary  Term.  20th  Vic.) 

Hegina  ex  esx.   MoKxon  V.   HoGO.   Sitting  Goukoillob  voa 

Wabd  No.  1  IN  THE  Township  of 
East  Nissocri. 
**  **  ••  V.   MoDoNELL,  Returning   Officer 

AT  THE   SAME  ELECTION. 
Oontested  ElectUmr^Highi  of  Appeal^U  no.,  ah.  81,  tee.  152— Bnftery 

Ihe  Judgment  of  the  eonnty  conrt  Jndge»  io  a  eonteeted  election  case,  upon  a 
question  of  f  ct  depending  on  conflicting  testimony,  will  not  b**  OTcmtled. 
The  Intention  of  the  statute  was  not  to  allow  this,  but  to  provide  an  sppeal 
upon  any  legal  question  on  which  the  case  may  have  tamed. 

Quart,  at  to  the  effect  of  bribery  at  manicipal  elections. 


In  both  these  oMes  the  reUtor  wm  an  elector,  not  an  opposing 
candidate,  and  bis  complaint  was  that  Hogg  was  illegally  retorned, 
not  baring  a  majority  of  legal  votes,  and  that  the  opposing  candi- 
date (there  were  but  two  candidates)  Lawrence  IWheelan,  ought 
to  have  been  returned,  having  a  majority  of  legal  Totes. 

Ths  Totes  objected  to  by  the  relator  were  objected  to  on  various 
grounds — ^non-residence  within  the  ward  at  the  time  of  the  elec- 
tion ;  not  being  in  the  ooUector*B  roll,  or  in  the  copy  ;  and  as  to 
some  voters,  that  their  names  had  been  fraudulently  interpolated ; 
and  it  was  ftlso  complained  that  some  votes  offered  for  ^Vheelan 
had  been  illegally  rejected. 

The  returning  officer's  conduct  was  complained  of  as  being  par- 
tial and  illegal. 

The  summons  was  made  returnable  before  the  judge  of  the 
county  court. 

Among  other  objections,  it  was  complained  that  the  returning 
officer  had  himself  TOted,  eootrary  to  law.  Without  his  vote  the 
candidates  stood  each  forty-six  on  the  poll-book. 

The  judge  of  the  county  court,  having  heard  the  parties  by 
their  counsel,  on  the  31st  of  January,  1857,  adjudged  that  fire  of 
the  Tot«s  taken  for  Hogg  were  bad  votes,  not  being  of  persons  re- 
sident in  the  ward  at  the  time  of  the  election ;  and  as  to  three  of 
them,  bad  also  as  not  being  on  the  collector's  roll  for  the  ward, 
nor  on  the  certified  copy ;  and  that  one  other  vote  was  bad  as 
being  the  vote  of  an  alien :  that  the  returning  officer  voted  for 
Hogg,  contrary  to  law  (meaning,  it  is  supposed,  because  in  fact 
there  was  not  an  equality  of  legal  Totes  for  each  candidate) ;  and 
he  struck  off  these  seven  votes  of  Hogg's,  and  also  two  other  votes 
of  persons  whose  names  were  fraudulently  entered  on  the  collec- 
tor's roll  just  before  or  at  the  time  of  the  election. 

He  found  also  that /our  votes  offered  for  Wheelan  were  illegally 
rejected,  and  should  be  added  to  the  votes  for  Wheelan.  (Thus 
making  the  votes  for  Wheelan  fifty,  and  for  Hogg  87). 

He  found  also  that  the  rotuming  offioer  had  acted  with  gross 
partiality :  that  Hogg  was  not  duly  elected  ;  and  that  Wheelan 
was  duly  elected,  and  ought  to  have  been  returned,  and  that  he 
admitted,  &c. ;  and  he  gave  judgment  against  Hogg,  and  against 
the  returning  officer  as  regarded  the  proceeding  against  him. 

In  this  term  Ecchi,  Q.  C,  moved  in  each  case  to  rescind  or  re- 
verse the  judgment,  on  the  ground  that  the  judge  should  have 
ordered  a  new  election,  and  not  seated  the  relator. 

RoBiRSON,  C.  J.,  delivered  the  judgment  of  the  court. 

We  see  no  ground  for  reversing  or  altering  the  judgment. 

The  152nd  clause  of  12  Vic,  ch.  81,  makes  the  preliminary 
judgment  of  the  single  judge  examinable  by  the  court  out  of 
which  the  summons  issued  in  term  time,  on  an  application  made 
within  four  days  (as  this  was) ;  and  enacts  that  the  same  may  be 
thereupon  reversed,  altered  or  affirmed  by  such  court,  with  or 
without  costs,  to  be  paid  by  the  party  against  whom  the  decision 
shall  be,  as  the  court  shall  think  fit. 

We  do  not  consider  that  It  was  the  intention  of  the  legislature, 
in  making  this  provision,  to  throw  open  the  decision  of  the  judge 
upon  the  merits  to  be  overruled  by  this  court,  in  case  they  should 
differ  from  him  iu  their  estimate  of  conflicting  testimony.  It  was 
rather,  we  apprehend,  to  provide  an  appeal  Arom  the  judgment  of 
the  individual  judge  upon  any  legal  question  on  which  the  case 
may  have  turned.  We  are  indeed  not  asked  to  examine  the  judg- 
ment in  regard  to  the  soundness  of  the  oondnsion,  so  far  as  it  o»> 
tablisbes  that  the  relator  and  not  the  sitting  member  had  the  ma- 
jority of  legal  votes,  but  in  regard  only  to  that  part  of  the  judg- 
ment which  seat^  the  relator. 

And  we  see  no  ground  on  which  we  are  called  upon  to  reverse 
that  part  of  the  judgment,  but  this :  that  evidence  is  now  tendered 
to  us  on  affidavit,  and  perhaps  was  also  laid  before  the  judge 
before  he  pronounced  his  judgment,  though  that  is  not  clearly  made 
out,  that  the  relstor  had  made  or  insinuated  to  one  or  more  voters, 
before  or  during  the  election,  an  offer  to  give  or  lend  him  a  sum 
of  money  for  voting  for  him. 

There  is  no  allegation  that  any  money  was  given,  or  actually 
offered  or  promised,  or  tliat  any  vote  was  by  such  means  obtained. 

We  are  clear  we  cannot  on  this  ground  interfere  with  the  judg- 
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ment.  What  the  jadge  of  the  oounty  ooart  had  to  determine  was, 
whether  the  retaming  officer  ought  to  have  returned  the  one 
candidate  or  the  other,  upon  the  proofs  given  in  reference  to  the 
objections  specified  in  the  statement  Tliat  at  least  is  the  ordi- 
nary course ;  and  if  he  saw  that  the  returning  officer,  in  reference 
to  all  such  fiMts  as  he  is  authorised  to  determine  and  act  upon, 
should  have  returned  the  relator,  then  he  did  right  to  adjudge  the 
relator  entitled  to  the  seat,  for  that  means  no  more  than  he  is 
prima  facie  entitled  to  the  legal  result  of  the  election.  The  return- 
ing officer  had  no  powe^  to  reject  a  candidate  on  an  allegation  of 
bribery.  If  bribing,  or  attempting  to  bribe,  would  disqualify  a 
candidate,  or  otherwise  make  Toid  the  election,  the  late  member, 
or  any  one  interested,  may  now,  by  a  proper  proceeding,  call  on 
Wheelan  to  defend  his  seat  But  we  express  no  opinion  on  tae 
effect  of  such  evidence  as  was  offered.  Our  statutes  do  not,  that 
we  can  find,  make  any  express  prorisions  to  repress  bribery  at 
municipal  elections,  in  imitation  of  those  made  in  England  by  6  & 
6  Wm.  IV.,  ch.  74.     It  would  no  doubt  be  an  indictable  offence. 

Rule  refused. 


Strbst  t.  Favlkmsr. 


iVaeMc»— Abttbe  to  J\xftjf  to  attend  as  a  WUneu — Dtywunt  (ifeacpen$u, 

IVhen  a  party  to  a  rait  la  notlfled  to  attend  aa  a  witnen  by  the  opposite  party,  a 
proper  Bum  for  hfa  eipenaea  ahould  be  tendered  with  the  notk^  or  Judi^ent 
will  probably  not  be  giren  agalnrt  him  jpro  ooi\feaao  if  he  should  fidl  to  attend. 

Action  for  dower  claimed  in  the  west  half  of  lot  No.  19  in  the  1st 
concession  west  of  Hurontario  Street  in  the  township  of  Caledon. 

At  a  trial  at  Toronto,  before  Burnn,  J.,  the  defendant,  who  had 
been  served  with  notice  to  appear  and  be  examined  on  the  part  of 
the  plaintiff,  was  called  but  did  not  answer,  and  the  plaintiff 
thereupon  urged  to  have  the  issue  taken  pro  eonfesao  in  her  faTor. 

It  was  objected  for  defendant  that  it  was  necessary  to  shew  that 
a  proper  sum  of  money  had  been  tendered  to  the  defendant  to  pay 
his  expenses,  as  in  the  case  of  a  witness.  The  learned  judge 
thought  that  was  not  necessary  to  be  shewn,  though  the  defendant, 
if  he  had  attended,  might  have  objected  to  giring  eridence  till  his 
expenses  had  been  paid;  and  revised  to  enforce  the  prorision 
against  defendant  of  taking  the  issue  against  him  pro  eonfeaso. 

A  verdict  having  been  found  for  demandant,  Flanigan  for  the 
tenant  obtained  a  rule  niti  on  affidavits,  to  stay  proceedings  on  the 
verdict,  and  for  a  new  trial.  He  filed  an  affidavit  of  the  tenant, 
that  the  demandant  had  accepted  a  sum  of  money  from  him  in  full 
satisfaction  of  her  dower,  just  before  the  cause  was  tried. 

This  was  not  denied  on  the  other  side,  and  on  the  10th  of  Feb- 
ruary last  the  rule  was  made  absolute  by  consent  of  demandant's 
counsel ;  but  notwithstanding  the  rule  had  been  thus  disposed  of, 
the  court  were  pressed  to  intimate  an  opinion  upon  the  question 
that  was  raised  at  the  trial — ^whether  a  party  who  has  given  to  the 
opposing  party  notice  to  appear  and  be  examined,  is  not  bound  to 
tender  to  him  reasonable  expenses,  in  order  to  entitle  him  to  ask 
to  have  the  issue  taken  pro  eonfeaao,  in  case  the  party  notified  shall 
not  appear  on  the  trial. 

BoBiHSOH,  C.  J.— As  the  case  no  longer  waits  for  any  judgment 
firom  us,  I  shall  only  state  it  to  be  at  present  my  impression,  that 
where  a  party  in  a  cause  desires  to  mi^e  a  witness  of  the  opposite 
party,  he  has  no  reason  to  expect  the  advantage  of  his  testimony 
without  tendering  him  a  fair  sum  to  bear  his  expenses.  A  suitor 
is  under  no  obligation  to  be  present  in  court  when  his  cause  is 
tried,  though  he  is  in  most  cases  present  He  may  be  living  at  a 
distance,  and  may  be  poor  or  infirm,  and  unable  to  travel  on  foot 
The  statute,  however  is  silent  on  the  subject,  and  in  oases  where 
the  expense  would  be  little  or  nothing,  I  cannot  say  that  we 
should  hold  the  judge  would  do  wrong  if  he  should  hold  him  bound 
to  attend,  and  should  take  the  ewe  pro  eonfuao  against  him  if  he 
failed,  though  we  might  perhaps  in  such  a  case  grant  relief  under 
particular  circumstances  laid  before  us  on  affidavit 

It  is  proper,  we  think  as  a  general  rule,  that  expenses  should  be 
tendered,  and  also  that  the  party  should  have  notice  of  what  he 
is  required  to  speak  to,  for  we  must  all  have  observed  that  it  has 
grown  to  be  very  much  a  matter  of  course  to  give  notice  to  the 
opposite  party  to  attend  and  be  examined,  though  in  very  many 
oases  when  he  comes  he  is  not  put  into  the  witness  box,  which 
looks  rather  as  if  sometimes  the  party  giving  the  notice  speicnlated 


upon  the  chance  of  gaining  an  advantage  by  the  party  not  com- 
plying wiUi  it,  although  that  compliance  might  not  always  be  con- 
venient, if  he  is  to  pay  his  own  expenses.  And  it  is  material  to 
consider  that  in  all  those  cases  in  which  the  party  who  has 
brought  his  opponent  to  Court  does  not  call  him  at  the  trial,  the 
person  so  attending  has  not  the  opportunity  of  exacting  his  ex- 
penses before  he  is  sworn. 

We  think,  therefore,  that  a  proper  sum  for  expenses  should  be 
tendered,  and  that  it  ought  to  be  understood  that  when  that  is 
omitted  the  party  giving  the  notice  will  not  be  likely  to  gain  any 
advantage  from  it  if  he  should  fiul  to  attend. 


Masoh  v.  The  Port  Bovbr  and  OrrsayiLLB  Boad  Gokfant. 
J^ood  CbmpoiMet— 16  Vk^  ch  100,  mc.  63— PlttuMt^  ^cfuraX  iinie  **  &y  .SWute." 

Whore  a  road  company  were  lued  Ibr  not  keeping  their  road  in  repair;  StUt^  that 
they  could  not,  under  16  Tie.,  ch.  190«  sec  6S,  plead  the  general  l»rae,  and  giTO 
any  special  defenoe  in  eridence,  the  ii^ury  complained  of  not  being  any  thing 
done  by  them  in  punuance  of  the  act,  but  a  duty  omitted. 

Case  against  the  defendants  for  neglecting  to  keep  their  road  in 
repair,  alleging  that  they  took  tolls  thereon,  and  that  it  was  and  is 
their  duty  to  keep  the  road  in  repair :  that  by  reason  of  their  neg- 
lect to  do  so  the  plaintiff,  while  travelling  on  the  road,  vfitk  Am  horaa 
and  wagofi,  had  his  wagon  forced  into  a  hole  in  the  road,  and  the 
same  and  harness  were  thereby  much  injured,  and  plaintiff  was 
thrown  out  of  his  wagon,  and  much  bruised,  &c. 

Defendants  pleaded  not  guilty,  "by  statute,'*  not  specifying 
any  statute. 

At  the  trial  at  Simcoe,  before  Richards^  J.,  it  appeared  that  the 
plaintiff  had  hired  a  team  from  another  man  to  carry  a  load  of 
goods.  It  was  objected,  that  it  being  proved  that  neither  the 
horses,  waggon,  nor  harness  belonged  to  him,  he  could  not  recover 
for  any  injury  done  to  them,  but  only  such  damage  as  ths  jury 
might  think  proper  to  give  for  any  injury  dene  to  the  plaintiff's 
person. 

The  plaintiff,  on  the  other  hand,  contended  that  he  had  a  special' 
property  in  the  horses,  waggon,  &c.,  and  was  liable  over  to  the 
owner,  and  could  on  that  ground  sue  for  the  damage  done  to  them 
and  moreover,  that  the  plaintiff's  right  of  property  was  admitted 
on  the  record,  and  only  the  negligence  denied. 

The  jury  found  158.  damages  for  the  personal  injury,  and  £11 
6s.  for  the  damage  to  the  horses,  vraggon  and  harness,  abd  leave 
was  reserved  to  defendant  to  move  to  strike  out  the  £11  58.  from 
the  verdict 

Galt  obtained  a  rule  nin  to  that  effect  accordingly,  to  which  M. 
C.  Cameron  shewed  cause. 
Robinson,  C.  J.,  delivered  the  judgment  of  the  court 

As  I  understand  the  evidence  a  hole  had  been  suffered  to  remain 
in  the  road  for  some  weeks,  and  the  plaintiff  driving  at  night  drove 
his  waggon  into  it. 

The  defendants  are  sued  for  culpable  negligence,  as  being  bound 
to  keep  the  road  in  repair ;  and  as  they  have  pleaded  no  other 
plea  than  not  guilty,  they  cannot  be  taken  to  have  put  in  issue  the 
plaintiff's  right  to  the  waggon  and  horses,  which  he  has  averred 
to  be  his,  unless  having  marked  the  plea  '*by  statute"  they  can 
give  all  matter  of  defence  in  eridence  under  the  general  issue.  The 
statute  16  Vic.  ch.  190,  sec  58,  allows  all  road  oompanies  formed 
as  this  .has  been,  to  plead  the  general  issue  and  give  the  special 
matter  in  evidence,  in  actions  brought  against  them  in  any  matter 
or  thing  done  in  pursuance  oi  the  act  Now,  if  the  evidence  had 
shewn  that  the  defendants,  in  order  to  repair  or  improve  the  road, 
had  dug  a  ditch  or  something  else,  in  a  careless  and  improper 
manner,  without  using  the  necessary  precautions,  and  if  they  were 
used  for  an  injury  arising  from  their  doing  what  what  they  had 
done  improperly,  then  we  think  they  would  be  entitled  to  the  pri- 
rilege  given  by  this  clause  in  making  their  defence,  but  we  cannot 
hold  that  the  merely  allowing  the  road  to  fall  out  of  repair  is  any 
thing  done  by  them  inpureuanee  of  the  act — it  is  only  a  duty  omitted. 

The  defendants,  if  they  meant  to  dispute  the  pliuntiff's  right  ta 
sue  for  the  injury,  should  have  pleadml  specially,  traversing  his. 
averment  that  the  wagon,  &c.,  were  his. 

This  is  the  single  poiut  reserved  for  our  opinion,  and  we  are  of 
opinion  that  the  rule  to  strike  the  £11  5s..  out  of  the  amount  of 
the  verdict  should  be  discharged. 
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Caju^callak  v.  Moodib,  (Sheriff,)  and  Dafoe  (Deputy  Sheriff). 

Siuoe  the  publication  of  the  first  part  of  this  cAfie,  ve  haTe  bad 
our  atteDtion  directed  to  the  recent  statute,  20  Yic.  cap.  8.  It 
repeals  the  ^itatatea  12  Vic.  cap.  74,  aod  13  &  14  Vic  ,  cap.  62, 
under  which  this  case  was  decided  ;  and  contains  a  provision,  the 
want  of  which  created  a  great  part  of  the  difficulty  experienced 
in  the  case.  Neither  of  the  repealed  statutes  mentioned  any 
time  within  which  to  file  a  deed  or  mortgage  of  chattel  property, 
and  the  court  so  construed  to  them  as  to  hold  that  an  execution 
coming  in  before  the  filing  of  such  a  deed  or  mortgage,  though 
after  its  date,  was  entitled  to  prevail.  The  recent  act  which  pro- 
vides "  that  such  shall  be  registered  within  five  days  from  the 
execution  thereof,"  (20  Vic.  cap.  8,  s.  12.)  renders  the  judg- 
ment in  Garscallan  ▼.  Moodie,  comparatively  unimportant.  We 
therefore  omit  the  remainder  of  the  case  to  give  place  for  matter 
more  useful. — (Eps.  JL.  J.) 


CHANCERY. 


Pegob  v.  Metcalpb. 

(Reported  In/  Alkxandeh  Gu<vnt,  E/ki.,  BarrkifT-atrlMW^ 

EfptAy  of  redemption — Judipnent  cndittr. 

Where  land,  sulgect  to  a  mortgage,  is  sold  by  llie  Sheriff  ander  the  statute  12 
Victoria,  chapter  73,  the  pnrcbaAjr  acqtilreii  only  the  tttlo  of  the  nwrtitagor  at 
the  time  thi)  writ  was  dellTered  to  the  6hejitf,  uot  such  as  be  bad  at  the  time 
of  registering  the  Judgment. 

A  judgment  creditor,  purchasing  an  etinitj  of  redemption  at  Sheriff 's  mle,  cannot 
set  up  his  registered  judgment  a^lnst  a  mortgage  upon  the  premises  made  be- 
.    ibre  the  delivery  of  the  writ  to  the  Sheriff. 

And  qwgrtf  whether  a  stnukger  purchaainir  the  premises  would  iM>t  be  bound  to 
pay  off  Jndj^ment  as  weil  aa  mortgage  debta,  as  fonuing  together  a  portion  of  the 
price  of  the  land  purchased. 

(October  27, 1866.) 

The  amended  bill  in  this  en  use  was  filed  by  Caroline  Ptgye, 
Samuel  Goodenougn  Lynn,  and  William  Wallis^  the  executrix  and 
executors  of  William  Pegge,  against  Francis  II.  Metcalfe,  Thomas 
Wilcoxon,  and  Thomas  Eck,  the  executors  oi  SamueVPegge,  praying 
a  declaration  of  the  priority  of  the  incumbrances  of  the  parties 
respectively ;  a  sale  of  the  incumbered  estate,  and  payment  of  the 
claims  of  the  seyeral  incumbrancers  according  to  their  priorities. 

Mr.  Tukrner  and  Mr.  JIallinan  for  plaintifis. 

Mr.  Brough  for  defendants. 

The  judgment  of  the  court  was  deliTcred  by 

Spraooe,  V.  C. — This  bill  is  filed  in  respect  of  incumbrances 
eroated  upon  the  estate  of  ElUha  Morton.  They  stand  thus  in 
order  of  time — First,  a  mortgage  by  Misha  Morton  to  William 
Pegg€,  14th  of  February,  1846.  Next,  judgments  recovered  by 
defendant  MtUolft  against  EU%ha  Mortim,  20th  of  February,  1847, 
and  registered  the  same  day.  Next,  mortgage  by  Elisha  Morton 
to  Silas  Morton,  10th  bf  May,  1847,  registered  7th  of  June,  1847, 
registered  7th  of  June,  1847.  Next,  registration  of  the  first  mort- 
gage Elisha  Morton  to  William  Pegge,  8th  of  July,  1847.  8o  that 
the  position  of  the  parties  is,  as  between  the  two  mortgages,  that 
the  second  has  obtained  the  piiority  over  the  first  by  prior  regis- 
tration ;  as  between  the  first  mortgage  and  the  judgments  that 
the  mortgage  has  the  priority.  Thus  utider  the  authority  of  Bm- 
van  T.  Oxford  (a),  while  as  between  the  judgments  and  the  jsecohd 
mortgage  the  jadgmetits  are  prior  in  date  of  recotery  ^d  regis- 
tration. 

The  mortgaged  preibises  were  sold  nnder  the  Provincial  statute 
12  Victoria,  chapter  73,  by  virtue  of  write  placed  in  the  Sheriff's 
hands  on  the  6th  of  July,  1847,  upon  a  judgment  recovered  by  one 
MeOregor  against  Elisha  Morton :  and  the  above  judgment  creditor 
Metcalfe  became  the  purchaser  at  the  sum  of  £50 ;  and  the  interest 
of  Elisha  Morton,  that  is,  his  equity  of  redemption  was  conveyed 
to  him  by  the  Sheriff's  deed. 

The  bill  as  amended,  is  by  the  personal  representatives  of  the 
assignee  of  the  second  mortgage  against  Metcalfe,  and  the  personal 
representatives  of  the  first  mortgagee,  and  prays  that  the  priorities 
of  the  several  incumbrances  may  be  declared  and  the  land  sold  for 
their  satisfaction,  claiming  priority  for  the  two  mortgages. 

(a)2  Jur.N.&121. 


Independently  of  th^  statute  it  would  seem  that  th«  first  mort- 
gagee having  lost  his  priority  over  the  second  by  the  prior  regis- 
tration of  the  second  mortgage,  and  the  judgments  having  priority 
over  the  second  mortgage,  the  first  mortgage  would  be  postponed 
to  both,  and  the  order  of  the  incumbrances  would  be,  first,  the 
judgments;  seoondly,  the  second  mortgage ;  and  thirdly ^  the  first 
mortgage ;  and  the  question  arises  upon  the  effect  of  the  purchase 
by  the  judgment  creditor  of  the  equity  of  redemption  of  Elitha 
Morton. 

The  effect  given  by  the  statute  to  the  taking  in* execution,  sale, 
and  conveyance  under  it,  is  to  transfer  and  vest  in  the  purchaser, 
all  the  legal  and  equitable  estate,  as  the  statute  expresses  it,  right, 
title,  interest,  and  proper^,  and  the  equity  of  redemption  of  such 
mortgagor  in  the  lands  taken  in  execution,  sold  and  conveyed  **tfl 
the  time  of  placing  such  writ,  in  the  hands  of  the  Sheriff  or  other 
officer  to  whom  the  same  is  directed  as  well  as  at  the  time  of  such 
sale ;"  and  to  vest  in  the  purchaser  the  same  rights,  benefits,  and 
powers  as  the  mortgagor  could  or  would  have  hnd  if  the  sale  had 
not  taken  place. 

The  third  section  enacts  that  any  mortgagee  of  the  lands  sold 
may  purchase  at  the  sale ;  bat  in  that  case  he  is  to  give  a  release 
of  the  mortgage  debt  to  the  mortgagor;  and  in  case  any  other 
person  shall  become  the  purchaser,  and  the  mortgagee  shall  enforce 
the  debt  against  the  mortgagor,  the  mortgagor  may  recover  pay- 
ment over  from  the  purchaser,  and  the  land  shall  remain  charged 
with  the  amount  in  favor  of  the  mortgagor. 

If  the  statute  had  given  to  the  sale  and  conveyance  of  the  equity 
of  redemption,  the  effect  of  vesting  in  the  purchaser  the  estate 
and  interest  of  the  mortgagor  at  the  date  of  the  registering  of  the 
judgment  instead  of  at  the  date  of  the  placing  of  the  writ  in  the 
Sheriff's  hands,  it  would  perhaps  have  been  more  consonant  with 
the  statutes  which  make  a  registered  judgment  a  charge  upon 
land.  As  it  is,  it  admits  mortgages  made  between  these  two 
periods,  and  what  is  sold  is  the  mortgagor's  estate  or  equity  to 
redeem  all  mortgages  subsisting  at  the  latter  period ;  and  the 
amount  due  upon  all  those  mortgages  would  necessarily  be  taken 
into  account  by  any  one  bidding  at  the  sale  of  such  equity  of 
redemption ;  that  amount  being  part  of  hm  price  for  the  land. 
The  second  mortgage  having  been  made  before  the  delivery  of  the 
writ  to  the  sheriff,  and  the  mortgagor's  estate  at  that  date  subject 
to  it,  tiie  estate  acquired  by  Metcalfe  by  the  purchase  at  Sheriff's 
sale,  was  the  mortgagor's  equity  to  redeem  that  as  well  as  prior 
incumbrances,  and  if  the  asHignee  of  that  second  mortgage  had 
enforced  payment  of  it  against  the  judgment  debtor,  the  mortgagor, 
might  under  the  third  section  have  recovered  it  over  against 
Metcalfe.  It  is  clear  therefore  that  Metcalfe  is  the  person  to  pay 
that  mortgage,  and  that  it  remains  a  charge  upon  the  land  after 
the  sale. 

Then  does  the  circumstance  of  the  purchaser  being  also  a  prior 
judgment  creditor,  make  any  difference,  or  enable  him  to  claim 
his  judgment  as  a  prior  charge  upon  the  land  f  If  Metcalfe  puts 
himself  in  the  position  of  a  prior  incumbrancer  notwithstanding 
his  purchase,  then  the  holder  of  the  second  mortgage  is  entitled  to 
redeem  him,  and  baring  done  so,  being  himself  only  on  iiieiim- 
brancer  is  entitled  to  be  redeemed  by  Uie  owner  of  the  eqnitj  of 
redemption,  which  is  Meiealfe  himself;  so  that  Metealfe  would  be 
redeemed  in  his  chanteter  of  prior  iaoumbranoer,  to  redeem  again 
as  owner  of  the  equity  of  redemption :  to  receive  taoney  in  one 
character  which  he  would  be  bound  to  pay  back  to  th*  same  party 
in  another.  If  a  stranger  had  become  the  purchaser  there  could 
be  no  doubt,  I  apprehend,  that  this  seeond  mortgage  would  con- 
tinue a  charge,  and  it  Would  be  strange  if  its  so  eontinfiing  could 
depend  upon  whether  the  purchase  was  by  a  stranger  or  another 
incumbrancer ;  the  thing  purchased  being  the  sanie,  by  whichever 
the  purchase  was  made. 

It  is  not  necessary  to  determine  whether  in  the  case  of  a  purchase 
by  a  stranger  he  would  be  bound  to  pay  off  the  judgment  debts. 
If  bound  10  do  so  the  judgment  debts  as  well  as  the  mortgage 
debts  must  be  taken  to  be  part  of  the  price  of  the  land,  and  so  a 
stranger  purchasing  would  not  without  peying  both,  pay  the  whole 
price  of  the  land ;  and  pari  raiione,  an  incnmbfaucer  purohasing 
and  setting  up  his  incumbrance  against  subsequent  inoumbranoers 
would,  by  so  doing,  claim  ttoiA  another  a  pOTtioa  of  tbe  priee 
which  he  has  himself  to  pay  fbr  the  land. 
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If  on  the  other  hand  the  mortgage  debts  only,  and  not  the  judg- 
ment debts,  are  under  the  statute  to  be  paid  by  the  purchaser,  that 
is  as  between  himself  and  the  mortgagor,  still  in  a  case  where  the 
judgment  creditor  is  himself  the  purchaser  he  cannot  claim  an 
incumbrance  in  virtue  of  his  registered  judgment,  as  he  would 
then  be  claiming  an  incumbrance  upon  his  own  land. 

In  either  view  it  would  seem  to  follow  that  a  judgment  creditor 
purchasing  an  equity  of  redemption  at  Sheriff's  ml^y  cannot  set 
up  his  registered  judgment  against  a  mortgage  upon  the  premises 
purchased,  made  before  the  deliyery  of  the  writ  to  the  Sheriff. 

The  decree  will  be  for  a  sale  of  the  mortgaged  premises,  the 
proceeds  to  be  applied  in  satisfaetion  of  the  inoumbnuioes,  in  the 
order  of  their  priority. 


VAHXOUOHHIt  T.   MiLItS. 

PHncipal  and  turett/ — Indorter, 

The  holder  of  a  pmninorr  note  lued  the  maker  and  indoreer,  and  after  ezeoation 
placed  in  the  eherifrs  hands  a^niit  both,  the  plaintiff,  upon  the  application 
of  the  maker,  entered  into  an  arraaupBment  by  which  he  eztended  the  «niA  |br 
pajment  of  the  amount,  wittioat  the  omeent  of  the  indorter. 

aidf  that  thia  diadiarged  the  indoner  from  all  UaMUtj. 

The  bill  in  thia  case  was  filed  by  the  Honourable  Phillip  M. 
Vankoughnet  against  the  Uonourable  Samuel  Mills,  From  the 
pleadings  and  evidence  it  appeared  that  the  plaintiff  had  become 
an  accomodation  indorser  of  a  promissory  note  for  one  Jarvis, 
which  was  negooiated  by  him  with  the  defendant ;  that  default 
having  been  made  in  payment  of  the  note,  defendant  sued  Jarv^ia 
and  the  plaintiff  at  law,  and  recovered  judgment ;  upon  which  he 
issued  execution  against  both,  and  -placed  the  same  in  the  hands 
of  the  sheriff :  that  after  the  wric  had  been  in  the  bands  of  the 
sheriff  for  some  time,  the  maker  saw  the  plaintiff  in  that  suit,  and 
by  paying  somethine  on  account  of  the  interest  and  costs  obtained 
f^om  him  some  further  time  for  payment  of  the  balance  of  the 
execution ;  and  the  attorneys  in  the  action  wrote  to  the  sheriff  to 
that  effect,  with  a  direction  to  stay  proceedings  on  the  execution 
in  his  office.  Afterwards,  the  maker  of  the  note  having  in  the 
meantime  become  insolvent,  instructions  were  given  by  the  attor- 
neys to  levy  the  amount  out  of  the  goods  of  the  indorser,  and  the 
sheriff,  having  notified  him  of  his  intention  to  proceed  to  a  sale  of 
his  goods,  the  present  suit  was  instituted  for  the  purpose  of 
obtaining  an  injunction  to  restrain  further  proceedings  on  the 
writ. 

A  motion  was  now  made  for  a  decree  in  the  terms  of  the  prayer 
of  the  bill,  pursuant  to  the  order  of  1853. 

Mr.  Strong  for  the  plaintiff,  referred  to  Englith  v.  Darley  (2 
B.  &  P.  61),  Mayhew  v.  CrickUt  (2  Swans  186),  Smith  v.  Knox  (8 
Bsp.  46).  ^ 

Mr.  Connor y  Q.  C,  contra,  cited  Exparte  WHion  (11  Vcs.  410), 
Owen  V.  j^oman  (8  McN.  &  G.  878). 

The  judgment  of  the  court  was  delivered  by 

BsTSN,  v.  C. — ^In  this  case  a  promissory  note  was  given  by  Mr. 
JarvtM  to  defendant  MUU^  indorsed  by  the  pUdntilf.  The  plaintiff 
was  an  accommodation  Indorser,  but  it  does  not  appear  that  this 
was  known  to  the  defendant ;  what  was  patent  to  him,  however, 
on  the  face  of  the  note  was,  that  as  between  themselves,  Jarvit 
was  primarily,  and  plaintiff  secondarily  liable ;  in  other  words, 
that  the  relation  of  principal  and  surety  existed  between  them,  he 
should  not  therefore  have  given  time,  as  he  did,  to  the  maker, 
without  the  consent  of  the  indorser  of  the  note.  He  aajs  he 
thought  that  time  was  aaked  and  given  on  aooount  of  both»  bat  if 
he  chose  to  take  the  fact  for  granted  without  inquiring,  he  must 
abide  the  consequences.  It  is  well  setUed  that  time  given  to  the 
maker  of  the  note  discharges  tho  indorser.  The  learned  counsel 
for  the  defendant  attempted  to  distinguish  this  from  cases  in  Eng- 
land, on  the  ground  that  one  judgment  was  obtained  agabut  both 
maker  and  indorser,  but  we  do  not  think  this  sbonld  vary  the 
principle.  The  plaintiff  has  a  right  at  any  time  to  bring  the 
money  Uito  court  and  pnt  the  judgment  in  force  against  Janria. 
This  he  was  prevented  ft'om  doing  by  tlie  time  given.  There 
shoald  be  a  decree  for  plaiatiff  with  eoets. 


MXLLISH     T.    GbESN. 

y.  Bbown.   « 

V.  CossiT. 

Princ^l  and  surety. 

The  holder  of  a  promissory  note  iraed  and  reeoTWed  Jnd^ent  thereon  a^|;thnt  the 
makers  and  indorsers,  which  was  duly  redstered  so  as  to  create  a  lien  on  the 
rMl  estate  of  the  malrarff;  snbseqnentlj  the  Judgment  creditor  accepted  ftom 
the  makers  of  iht  note  a  eomporttlon  of  flf^  per  oent^  and  ^Hacharfted  their 
lands  trom  further  llabiUtT,  expresalT  retaining  the  right  to  go  agsinst  their 
personal  assets,  and  the  plaintiff  in  Uie  action  proceeded  to  execution  against 
tho  goods  of  the  tndoraed.  HUtL  that  what  had  taken  place  operated  as  a  dls- 
efaarge  of  the  indorsur  <h>m  Ihrmer  liability ;  and  a  perpetual  injunctlan  was 
granted  rsatraining  further  procee^Unga  in  suah  action  againat  the  endor■B^^ 

These  were  three  several  suits  brought  by  William  Mellith, 
Joseph  Mbrrell,  John  Russell^  and  Josqth  Whitehead^  against  Wil- 
liam Oreen^  Major  Brown,  and  William  Coss^ ;  the  Buffalo, 
Brantford  and  Goderieh  Railway  Company  being  also  made  defen^ 
dants  in  each  cause,  and  the  bills  stated  that  the  Bail  way  Com- 
pany having  become  largely  indebted  to  the  plaintiff  for  work 
done  by  them  as  contractors  on  the  road,  gave  the  plaintifik  their 
promissory  notes  for  the  liquidation  of  a  portion  of  such  indebted- 
ness, which  subsequently  came  to  the  hands  of  Oreenj  ^roam  and 
Cosse^t  who  sued  and  recovered  judgment  against  the  plaintiffs 
and  the  Railway  Company,  for  the  amount  of  the  notes  held  by 
them  respectively,  which  were  registered  in  the  several  oonntice 
throng  which  the  railway  ran,  so  as  to  form  alien  on  the  railway 
land  and  real  estate  of  the  Company :  that'subsequentiy,  for  the 
purpose  of  carrying  out  a  proposed  transfer  of  the  railway  and 
real  estate  of  the  said  Company,  it  was  agreed  that  the  Company 
should,  within  thirty  days,  pay  ten  shillings  in  the  pound,  and 
obtain  a  discharge  of  their  lands  from  farther  liability  in  respect 
of  the  judgments  which  had  been  so  obtained  against  them  and 
the  plaintiffs,  which  the  Company  accordingly  paid,  and  obtained 
such  release ;  which,  by  the  terms  of  the  agreement  tor  such 
composition,  it  was  expressly  stipulated  should  not  be  construed 
to  be  a  discharge  of  all  indebtechiess  to  the  judgment  creditors, 
but  the  residue  should  be  and  constitute  judgment  debts  against 
the  Company  and  be  paid  by  them  so  tw  as  their  assets  would 
extend. 

The  bill  further  alleged  that  the  judgment  creditors  had  issued 
execution  and  levied  thereunder  upon  the  goods  of  one  of  the 
plaintiffs,  and  prayed  a  declaration  that  the  plaintiffs  were  re- 
leased from  all  liability  in  respect  of  said  judgement  and  entitled 
to  have  satisfaction  entered  thereon ;  aiid  an  injunction  to  stay 
proceedings  on  the  execution. 

The  bill  had  been  taken  pro  tortfesso  for  want  of  answer,  and 
the  eanses  came  on  to  be  heard  together. 

Mr.  Morphy  for  the  plalntiflii.     The  defendants  did  not  appear. 

The  judgment  of  the  court  was  delivered  by 

EsTXH,  y.  C. — We  think  the  injunction  should  be  made  perpetual 
in  these  cases,  and  that  the  plaintiffsi  should  have  their  costs  of  suit. 
The  case  of  ifayAtfv  v.  Crickitt  (Swans.  2, 185)  shews  that  a  creditor 
may  remain  passive  but  cannot  forego  any  advantage  he  has  gain- 
ed to  the  prejudice  of  the  surety.  He  is  a  tmstee  of  it,  in  foot, 
for  him.  In  the  present  case  the  creditors  had  obtained  and 
registered  judgement,  which  therefore  formed  a  charge  npon  the 
real  estate  of  the  debtor.  They  thought  fit,  without  the  consent 
of  the  sntety,  to  release  this  real  estate  which  formed  a  sufficient 
and  almost  the  only  ftind  for  the  payment  of  their  debts  f^m  a 
moiety  of  siloh  debts,  the  other  moiety  being  paid  at  the  time.  It 
would  be  higly  mjnst  that  they  should  throw  the  remaining  moiety 
on  the  surely,  who,  we  think,  therefore,  is  very  clearly  discharged. 
We  have  no  dotbt  that  the  relation  of  principal  and  surety  ezista 
in  these  eases,  attd  that  all  the  law  affecting  that  relaition  appliea 
to  them  with  ftiU  foroe. 


OHAMBXRB. 


{Rtported  for  the  Law  Journal,  by  0.  E.  Eifousn,  Esq.) 

Clabkb  t.  Clamm. 

Ajfidaoa  to  hold  to  BaH^Diseharge  ^  D^tmittM-^Ii^kmey, 

An  AffldaTit  to  hold  to  Bail  when  the  debt  arises  on  a  written  or  sealed  instmment, 
need  not  set  out  the  date  or  other  particulars  of  th«  Deed,  if  it  diow  (Ustinctlj 
the  nature  of  the  debt  and  the  lastrument  on  wlikh  It  aecrvBd. 

Inlhncv  ia  BO  giouBd  iir  AMaargiag  a  pcffsoD  fltim  smtt 
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August, 


(August  8, 1867.) 

This  was  a  Samnwna  on  plaintiff  to  ehew  caose  why  the  Capias 

and  Arrest  should  not  be  set  aride  with  costs  for  defects  in  the 

Affidavit  to  hold  to  bail ;  and  because  defendant  being  an  infant 

could  not  legally  bind  himself  by  a  lease. 

The  AflSdaTit  was  in  these  words :  *'  I,  John  Clarice,  of,  &c., 
make  oath  and  say,  that  John  Clarke,  of  the  City  of  Toronto,  is 
Justly  and  truly  indebtea  to  me,  this  deponent,  in  the  sum  of  fifty 
pounds  for  nine  months'  arrears  of  rent  due  and  payable  from  the 
said  John  Clarke,  and  one  John  Tucker,  for  a  certain  term  which 
is  yet  uftezpired.  And  I,  this  deponent,  farther  say,  that  I  have 
good  reason  to  belieye,  and  do  truly  belicTe,  that  the  said  John 
Clarke  is  immediately  about  to  leaTC  the  Proyince  of  U.  C,  &c. 

The  objections  to  the  form  of  the  Affidayit  were,  that  it  did  not 
state  the  date  of  the  lease,  and  how  the  rent  was  payable,  whether 
monthly,  quarterly,  &c.,  and  what  rent  per  year  or  quarter,  Ac. 

It  was  shewn,  and  not  denied,  that  the  defendant  is  only  eighteen 
years  of  age. 

Plaintiff  filed  an  affidatit,  shewing  that  defendant  had  been  for 
some  months  in  trade,  carrying  on  business  as  a  grocer  in  Toronto ; 
that  he  and  Tucker  applied  to  plaintiff  to  lease  a  shop  of  him  in 
the  Tillage  of  Brampton ;  that  plaintiff  made  them  a  lease  not 
knowing  defendant  was  under  age ;  that  he  turned  out  another 
tenant  to  make  way  for  them ;  and  had  often  told  defendant  he 
would  settle  with  him  on  easy  terms  if  he  would  surrender  his 
lease ;  but  that  he  would  neither  do  that  nor  pay  the  rent. 

BoBiMSOir,  C.  J. — ^Infancy  is  no  ground  of  discharging  from 
arrest :  (Madioz  t.  Edtn^  1  B.  &  P.  480.)  The  defendant  in  an 
Affidavit  filed  states  all  the  particulars  of  the  lease,  swears  it  is  a 
written  lease,  signed  and  sealed,  dated  1st  October,  1866,  for  a 
store  in  Brampton,  made  to  John  Tucker  and  himself  for  three 
years,  at  £66  las.  9d.  a  year,  payable  quarterly ;  that  Tucker 
has  absconded ;  that  a  man  was  in  possession  under  the  plaintiff 
when  the  lease  was  given ;  and  that  the  deponent  never  got  pos> 
session  or  received  Uie  key,  and  that  Tucker  carried  the  lease 
away  with  him,  a  few  days  after  10th  November,  1866 ;  that  depo- 
nent wrote  to  plaintiff,  telling  him  this,  and  that  he  had  it  not  in  his 
power  to  send  him  the  lease;  and  that  he,  deponent,  had  no  means 
to  carry  on  the  business. 

I  cannot  go  into  the  merits  of  the  transaction  or  the  defence 
of  infancy,  which  deponent  may  or  may  not  set  up  to  the  action. 

The  only  question  is  on  the  sufficiency  of  the  Affidavit  in  form, 
I  take  it  to  be  sufficient  on  the  authority  of  Skeen  v.  McOreffor, 
1  Bing.  242,  and  Barnard  v.  Jitmlle,  8  Bing.  126. 

Summons  discharged. 


MXROXB  V.  BOHD. 


aUiif<di»~att^  oitft  JtM^NWMt-^/Vbioe  mm2v 


A  Jodgraent  rafnilarly  obtained  in  meetmrat  will  Dot  be  att  iMd*  fat  th«  puipote 
ofaliowiDg  m  third  p*rtj  (laadiord)  to  ooino  In  ftod  defaid. 

Ingentna  an  appUeatSom  Ibr  « third  party  to  be  alloirad  to  deftnd  wiU  not  be 
entartainad  after  Judgmant. 

(▲iignat8,1867.) 

Mr.  Justice  Bums  granted  a  Summons  on  plaintiff  to  shew  cause 
why  the  judgment  and  proceedings  should  not  be  set  aside  with 
costs,  because  the  same  was  obtained  by  cellnsion  between  plain- 
tiff and  defendant,  and  why  one  Henry  Harmer  should  not  be 
silowed  to  appear  and  defend,  or  why  the  Judgment  should  not  be 
set  aside  and  Harmer  allowed  to  defend  under  the  226th  section 
C.  L.  P.  A.  1866,  on  the  ground  that  he  was  in  possession  by  him- 
self or  his  tenant,  James  Bond. 

RoDiNsoN,  C.  J.— It  is  quite  dear  that  on  the  affidavits  filed  on 
both  sides  this  Summons  must  be  discharged. 

1.  The  226th  clause  referred  in  the  Summons  applies  to  cases 
where  the  action  is  still  pending,  and  where  a  person  desires  before 
judgment  to  come  in  and  defend.    That  is  not  the  case  here. 

2.  Bond  was  not  at  the  Ume  Harmer*8  tenant,  according  to 
what  Harmer  himself  swears ;  his  time  had  expired,  and  he  had 
been  treated  by  Harmer  himself  as  a  trespasser. 


8.  If  the  obligation  to  give  Harmer  noUce  of  the  proceedings 
was  nevertheless  incumbent  on  Bond ;  he  swears  that  he  did  gtre 
it ;  and  that  is  otherwise  proved. 

4.  All  fraudulent  collusion  is.det  ied. 

6.  It  is  plain  that  Harmer  has  no  beneficial  interest,  he  only 
shews  himself  a  squatter  or  one  who  has  bought  out  a  squatter's 
right ;  he  does  not  attempt  to  question  the  plaintiff's  right  or 
shew  a  legal  interest  in  himself. 

The  case  referred  to  in  the  argument,  11  Ex.  86,  has  no 
bearing  on  this  case ;  but  was  upon  the  question  whether  a  land- 
lord, who  had  been  admitted  to  come  in  and  defend,  oould  properly 
be  required  as  a  condition  to  give  security  for  costs,  upon  which 
point  the  court  were  decided. 

The  case  in  1  £1.  &  B.  608,  was  also  an  application  before 
judgment,  and  only  goes  to  shew  that  if  Harmer  haid  come  in  time, 
whilst  the  suit  was  pending,  and  applied  to  defend,  he  would  have 
been  admitted  upon  shewing  that  he  had  been  previously  in  poe- 
session,  and  that  Bond  had  received  possession  from  him ;  but 
here  the  landlord  moTcs  to  set  aside  a  judgment  regularly  obtained, 
not  to  be  admitted  to  defend  pending  the  action. 

If  in  fact  he  was  kept  in  ignorance  of  this  action  by  Bond,  and 
if  Bond  was  within  the  statute  2  Geo.  II.  cap.  19,  though  his  term 
was  long  out,  and  if  he  has  brought  himself  within  the  penalty  of 
that  act  by  not  giving  notice,  Harmer  has  his  remedy  under  the 
act  against  him  ;  and  if  he  has  any  title  to  the  land  he  can  bring 
ejectment.  But  all  that  he  grounds  his  application  upon  is  dis- 
tinctly contradicted ;  and  it  is  sworn  by  several  that,  being 
informed  of  the  proceedings  against  Bond,  he  declared  that  having 
no  title  he  did  not  mean  to  attempt  a  defence,  and  would  incur  no 
cost. 

The  affidavits  which  Harmer  was  allowed  to  file  in  answer  to 
those  on  the  plaintiff's  side  do  not  by  any  means  neutralise  them; 
and  if  they  did,  still  I  have  not  sufficient  ground  left  for  setting 
aside  the  judgment.  Thompson  v.  i2ow,  4  DowL  116,  is 
strongly  against  this  application.  I  have  not  been  able  to  find 
any  such  case  as  RuntU  v.  RuffuUy  cited  as  having  been  decided 
here ;  but  I  am  satisfied  that  neither  that  nor  any  other  case  that 
can  be  cited  would  support  this  application  under  such  facts  as 
are  shewn. 

Summons  discharged. 


Kbrk  bt  al  v.  Bowib. 


A  Jadcmeat  wUl  not  in  fenetal  be  eat  aside  Ibr  imgnlaritj  after  long  delay  or 
aoqmeeeenee  on  the  part  of  the  plalntiiL 

In  applioatlona  to  aet  aaide  %  final  Judgment  signed  on  writa  not  medailj  indoraedy 
or  Indoned  eo  irnvropaiy  on  the  ground  that  the  Judgment  ehonld  luTe  been 
interloontory,  pliuntlff  ihonld  fmmtn  the  writ  or  eopy  shewing  that  it  vas  not 
so  endoned,  or  that  it  was  not  a  proper  oaae  ftr  qiecial  endoraenient. 

(Almost  8, 18670 

Mr.  Justice  M  'Lean  granted  a  Summons  on  plaintiffs  to  shew  cause 
why  the  judgment  and  all  proceedings  thereon,  and  the  writ  of  ca, 
sa.  and  arrest  upon  it  in  this  cause  should  not  be  set  aside  with 
costs  and  the  bail  bond  (to  the  limits)  given  up  to  be  cancelled, 
because  the  judgment  was  entered  without  any  assessment  of 
damages  or  account  of  such  damages  being  first  taken  according 
to  law ;  and  because  the  judgment  had  been  previously  ordered  to 
be  set  aside ;  and  because  defendant  was  arrested  on  an  irregular 
and  void  judgment;  or  why  the  amount  for  which  judgment  was 
entered  should  not  be  ordered  to  be  reduced  by  a  sum  stated  in 
affidavits  and  papers  filed ;  or  why  the  judgment  should  not  be 
set  aside  and  defendant  allowed  to  plead  on  Uie  merits. 

RoBtHSOH,  C.  J. — I  have  read  the  affidavits  and  see  no  ground 
for  interfering. 

The  defendant  does  not  shew  the  Summons  or  copy,  with  special 
indorsement,  so  I  have  no  means  of  knowing  whether  the  case 
was  one  for  specially  indorsed  Summons  or  not.  I  dare  say  from 
the  statements  made  in  defendant's  affidavits  it  may  not  have  been ; 
but  if  not  defendant  should  have  moved  to  set  the  judgment  aside 
as  soon  as  he  know  it  had  been  entered,  instead  of  which  he  moved 
last  April  against  the  fi.  fa.  alone  as  being  issued  too  soon  after 
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the  judgment,  t.  e.  within  the  eight  days ;  and  took  no  excepUon 
to  the  judgment. 

As  to  the  merits,  in  regard  to  amount  it  seems  all  right,  there 
is  no  mistake  of  XIO  In  the  calculation  as  swom  to,  and  the 
receipts  are  all  credited. 

Summons  discharged. 


FSRBIB  BT  AL,  EXBCUTOBS  OF  AdAM  FbKBIB  V.  G.  W.  R.  CO. 

Praet{o6^Inierroffataria — hu^teUon  ^  "Documtnti. 

AppUcatSoni  haying  for  their  ol\ject  th«  dlneoTerj  of  the  contents  of  doeumcnta 
ihoald  In  general  be  made  under  175th  aee.  C.  JL  P.  A.,  18e& 

Intarroffatories  referring  merely  to  theqneetion  ofdanugei,  in  caeo  Jndgment 
be  entered,  wUl  not  in  general  be  allowed. 

(Angnet  6th,  1857.) 
The  facts  of  this  case  sufficiently  appear  in  the  judgment 

Robinson,  C.  J. — This  is  an  action  ucder  the  Stat.  10  &  11  Vic. 
cap.  6,  Against  defendants  for  alleged  negligence  which  occasioned 
the  death  of  the  Testator. 

The  action  was  hrought  10th  January,  and  general  issue  pleaded 
80th  January,  1857. 

The  Testator  was  a  practicing  Attorney  and  Carrister  in  the 
ProTince,  and  was  killed  on  12th  March,  1857,  by  an  accident 
which  occurred  on  the  defendants'  line  of  railway. 

The  Plaintiffs  claim  £15,000  damages  as  a  compensation  to  his 
widow  and  children. 

The  defendant's  solicitor  makes  affidarit  that  he  belieTCS  that 
the  defendants  will  receiye  material  benefit  if  the  plaintiffs  shall 
be  required  to  answer  certain  interrogatories  which  they  desire  to 
be  allowed  to  propose ;  and  he  swears  that  the  defendants  hare  a 
good  defence  upon  the  merits,  and  that  this  discoTcry  ia  not  sought 
for  the  purpose  of  delay. 

The  interrogatories  are  to  this  effect: — 

1.  Asks  for  a  copy  of  the  testator's  will. 

2.  Inquires  what  amount  of  assets  plaintiffs  had  realised  orer 
and  aboTC  all  debts  and  liabilities  due  by  the  testator. 

8.  What  property  plaintiffs  have  under  their  control  as  executors 
not  disposed  of,  and  not  indoded  in  the  last  interrogatOTy. 

4.  Who  are  the  Legatees  and  DeTisees  under  the  will  and  the 
amounts  which  they  will  respectively  derive  under  it. 

5.  Whether  any  of  the  Legatees  or  Devisees  had  any  further 
expectations,  reversion,  or  what  not,  included  in  the  preceding 
interrogatories,  and  which  may  be  derivable  from  other  real  or 
personal  estate  in  which  testator  had  an  interest,  and  to  set  them 
forth  fully,  and  their  value. 

6.  Whether  Mrs.  Ferric  (the  widow)  or  the  child  with  which 
she  is  pregnant  in  case  one  should  be  bom  has  any  interest,  claim 
or  rights  out  of  any  property  whatever  in  right  of  the  testator, 
and  not  included  in  the  interrogatories,  or  from  any  other  source 
whatever,  and  to  state  such  interest,  &c. 

The  plaintiffs  attorney  in  opposition  makes  affidavit  that  on  80th 
January  defendant  pleaded  not  guilty  only,  and  issue  joined  the 
same  day ;  and  he  contends  that  they  should  have  made  their  ap- 
plication before  pleading. 

He  objects  also  that  the  interrogatories  are  not  such  aa  should 
be  allowed  to  be  put 

The  defendants  desire  the  information  as  bearing  upon  the 
question  of  damages. 

As  the  information  is  not  desired  for  the  purpose  of  guiding  the 
defendants  in  pleading,  but  only  for  the  purpose  of  enabling  the 
defendants  to  show  matter  in  reduction  of  damages  in  case  a 
verdict  should  pass  against  them,  it  can  be  of  no  consequence 
when  the  application  is  made.  I  cannot  say  that  I  perceive  clearly 
the  object  of  all  these  inquiries ;  for  instance,  as  the  defendants 
do  not  dispute  the  fact  of  plaintiffs  being  executors,  I  do  not 
see  why  they  should  desire  to  see  the  will,  but  if  they  do,  and  it 
would  bo  proper  for  the  Court  to  grant  inspection,  the  application. 


I  think,  should  be  made  in  the  manner  directed  by  the  175th 
clause  merely  to  compel  a  production  for  inspection. 

This  and  the  other  interrogatories  are  probably  intended  to  elicit 
answers  which  may  tend  to  shew  that  the  widow  is  amply  provided 
for  under  the  will.  It  appears  to  me  that  such  information  has 
not  that  bearing  upon  the  merits  that  entitles  the  defendants  to 
the  discovery  sought  for,  since  the  object  of  the  law  is  not  to  afford 
or  withhold  compensation  in  case  of  such  accidents  according 
to  the  necessities  of  the  parties  damnified  by  the  negligence,  but 
according  to  the  loss  really  sustained. 

And  I  do  not  see  any  fair  pretence  for  exacting  from  the 
plaintiffs  that  disclosure  of  all  the  affairs  of  the  estate  which  such 
interrogatories  call  for. 

I  refer  the  defendants  therefore  to  the  Court  if  they  desire  to 
persist  in  their  application. 

Costs  of  opposing  this  application  to  be  costs  in  the  cause. 

Summons  discharged. 


Carpsntbb  y.  Tout. 


P/-aeMce— iVbf»-|xrymen<  »/  WuiAy  Attmoanee—Diteharffe  of  Dfftsndant. 

An  application  fbrdisehai*ge  of  defendant  for  non-payment  of  weekly  allowance 
mnet  be  mipported  bj  en  aiBdavit  of  tlie  tnmkey  that  the  money  has  not  been 
paid— if  the  SherilT  employ  one,  if  not  hli  aiBdaTit  should  show  it. 

(Aagust  10, 1867.) 

The  defendant  in  this  case  applied  for  his  discharge  from  close 

custody  on  the  ground  of  non-payment  of  weekly  allowance,  on  an 

affidavit  of  his  own  and  of  the  Gaoler,  stating  that  the  money  had 

not  been  paid.   He  referred  the  statute  shewing  that  the  debtor  or 

Gaoler  are  the  only  parties  mentioned  there  to  whom  payment  is 

to  be  made,  and  contended  on  that  ground  that  his  affidavits  were 

sufficient. 

Robinson,  C.J,  after  looking  into  the  practice  refused  to  grant 
the  Summons  on  the  ground  that  no  affidavit  of  the  turnkey  of 
the  Gaol  wae  produced,  the  Sheriff's  affidavit  not  shewing  that  he 
did  not  employ  a  turnkey. 

Summons  veftised. 


McGxB  V.  Bainis. 

JnterpUader — Claim  qf  the  Croton. 

The  Crown  cannot  Y«  a  claimant  within  the  mcanfnfc  of  the  Statute  authorizing 
the  settlement  of  claims  of  goods  taken  under  execution  by  Interpleader. 

(August  10, 1857.) 
The  Sheriff  of  the  County  of  Simcoe  made  the  ordinary  applica- 
tion for  an  Interpleader  issue  in  this  case  on  an  affidavit  stating 
among  other  things  that  he  was  served  with  notice  thut  the  goods 
and  chattels  seised  by  him  under  the  execution  issued  in  this  case 
were  not  subject  to  execution  as  it  had  all  been  assigned  to 
the  Crown  for  a  Crown  debt,  and  that  he  would  hold  the  same  at 
his  peril. 

Robinson,  C.  J.,  refused  the  order  on  the  ground  that  the  Crown 
was  not  a  claimant  within  the  meaning  of  the  statute  ;  that  its 
claim  could  not  be  barred,  and  consequently  such  au  order  would 
be  useless. 

Summons  refused. 


TO  CORRESPONDENTS. 


Landlord.— Tea  are  not  liable  for  repairs  done  by  your  tenant, 
unless  you  have  bound  yourself  to  pay  for  them. 

John  Eastwood. — ^Tour  communication  too  late  for  this  number ; 
will  be  answered  in  our  next. 

RoBXRT  Hbnbt,  Township  Clerk,  Clinton. — ^Your  communication 
is  answered  in  this  number,  under  head  *'  Correspondence." 

A  SumBBB. — Refer  to  late  Statute  20  Vic,  cap.  62,  sec.  8,  and 
you  will  find  relief. 

X.  T.— Writs  of  Trial  are  aboli8hed~>ss.  51-56  of  8  Vic,  cap.  18, 
are  repealed  by  20  Vic,  cap.  58,  sec  19. 
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TO  B£ADER8  AND  CORRESPONDENTS. 

No  notiM  taken  of  any  comnmnication  unlew  accompanied  with  tho  trae  name 
and  addms  of  Uie  writer — Ubl  nece«itiari[y  fur  publication,  but  a«  a  guarautae  of 
good  fiiith. 

We  do  not  undertake  to  return  rc|jeeted  rnmmunlcatlonit. 

Matti^r  for  publication  should  be  in  the  hands  of  the  Edllora  at  leatt  two  wei-ki 
prior  to  the  n amber  for  which  it  is  Intended. 

Editorial  oommimicatioiis  akoald  be  addreased  to  **  The  BdUara  of  ih%  Law 
Journal,  Tbronio.*' 

Adrertisemeots,  Biulneni  letters,  and  oommnoioatioos  of  a  Fialncial  natiire, 
sbonld  be  addressed  to  **  Jieurs.  MacUar  <£  Cb.f  I*uUuhert  qf  Hit  Late  Journal, 
Ibronto.** 

I/>tters  endosinK  money  should  be  rfffidertd; — ^tlie  words  "Money  Letter *' 
written  ou  an  entielepe  are  of  bo  arail. 

Correspondents  giving  instructions  with  reference  to  the  Law  Jocbnal.  alioiild 
be  careful  to  give  the  name  of  their  i^>d  Office.  When  a  change  of  address  is  uiade, 
the  old  as  well  as  the  new  Poet  Office  should  be  given. 

FINANCIAL  MATTERS. 

Parties  In  arrears  for  the  Law  Journal  will  particularly  oblige  the  Proprietors 
by  remitting  the  amounts  due  to  them  imniedlatelv.  The  aggretnte  of  the  sums 
now  outstanding  and  nnpaid  is  very  large,  and  while  the  prompt  payment  of  a 
small  debt  cannot  be  of  any  moment  to  the  individual,  dnlay  at  this  time  very 
seriously  affects  the  Proprietors  of  the  Journal.  We  expect,  therefore,  that  our 
friends  will  pay  prompt  attttntion  to  this  notice. 

TERMS  AND  ADVERTISING  CHARGES. 

Tht  Termt  are  20s.  per  nnnum,  if  paid  before  1st  of  March  in 
each  year ;  2os.  if  paid  after  that  period. 

The  Advertinng  Chorgti  are : — 

Card  for  one  year,  not  exceeding  four  linos £1    0  0 

OneColnmn  (80  lines)  per  issue 10  0 

Ualf  a  Column  (44)  lines)  per  issue 0  12  6 

Quarter  Column  (20  linM)  per  issue 0    7  6 

Eighth  of  a  Column  (10  lines) 0    &  0 

NOTICE. 

The  Upper  Canada  Law  Journal,  when  mailed  from  the  Office 
of  the  Publishers,  is  not  liable  to  postage. 
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OUR  NEW  ARRANGEMENTS. 


This,  as  previously  announced,  is  the  first  number  un- 
der our  new  arrangements  issued  from  Toronto.  The 
other  changes  we  have  in  contemplation  will  not  be  car- 
ried into  effect  until  next  January,  when  we  shall  com- 
mence a  new  volume.  It  will  be  our  duty  to  advocate 
measures  of  law  reform — to  keep  a  record  of  the  law 
as  it  is — and  generally  to  serve  the  profession  in  a  judi- 
cious and  independent  manner.  Whenever  or  where- 
ever  abuses  present  themselves,  we  shall  without  fear, 
favor  or  affection  expose  them.  Whenever  the  law  un- 
dergoes changes  of  any  kind  we  shall,  so  far  as  within 
our  power,  explain  and  make  known  the  changes.  We 
shall  at  no  little  cost  endeavor  to  bring  before  our  read- 
ers all  cases  of  interest  and  utility  in  Upper  Canada  and 
in  England.  Occasionally  we  shall  present  from  cotem- 
porary  legal  publications  articles  of  marked  ability 
and  undoubted  usefulness.     In  addition,  each  number 
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of  this  Journal  will  contain  original  articles  upon 
subjects  of  especial  interest  to  the  profession.  While 
extending  the  sphere  of  our  usefulness  we  shall  not  in 
word  or  deed  prove  faithless  to  our  former  promises 
in  relation  to  local  and  inferior  Courts.  In  a  word, 
without  exclusively  advocating  the  peculiar  intereats 
of  any  branch  of  the  profession  or  any  set  of  Courts, 
we  shall  strive  to  serve  tho  greatest  possible  number  of 
persons  in  the  best  possible  manner.  In  making  these 
changes  Vf-e  do  but  obey  the  great  call  of  our  generation, 
which  is  for  progress  and  intellectual  improvement. 


CRIMINAL  LIABILITY  OF  STEAMBOAT  OWNERS,  Ac., 

FOR  LOSS  OF  LIFE. 


Recent  events  which  have  produced  a  deep  sensa- 
tion in  the  public  mind  have  induced  us  to  investigate 
that  part  of  our  law  which  is  the  subject  of  this  article. 
The  burning  of  the  steamboat  Montreal  on  the  River 
St.  Lawrence  must  long  be  remembered  as  one  of  the 
most  terrible  and  heart-rending  calamities  that  has 
ever  taken  place  on  our  waters.  The  destruction  of 
life  is  fearful  to  contemplate,  and  can  only  be  com- 
pared with  the  anguish  of  the  relatives  and  friends  of 
the  poor  emigrants  who  in  sight  of  their  intended 
homes  met  death  in  its  most  dreadful  and  appaling 
form.  To  think  that  more  than  two  hundred  and 
fifty  persons  full  of  hope  and  expectation,  having 
braved  the  ocean,  were  on  an  inland  water,  and 
on  either  side  within  a  few  hundred  feet  of  land, 
by  one  stroke  of  death  launched  into  eternity  is 
an  awful  thought.  It  is  the  imperative  duty  of 
all  men  according  to  their  stations  of  life  to 
do  their  utmost  to  avert  the  recurrence  of  such 
calamities.  The  responsibility  of  the  owners,  captains 
and  pilots  of  steamboats  is  great — ^very  great,  and 
should  be  brought  home  vividly  and  impressively  to 
their  minds.  There  must  be  for  those  who  are 
governed  by  no  higher  motives  the  wholesome  dread 
of  stern  unrelenting  and  uncompromising  law.  In 
referring  to  the  Montreal  we  do  so  more  by  way  of 
illustration  than  of  animadversion.  It  is  not  our  in- 
tention to  prejudge  the  owners  or  officers  of  that 
vessel ;  but  by  pointing  out  the  consequences  of  their 
conduct  to  warn  all  others  similarly  situated.  It 
appears  that  an  investigation  into  the  causes  of  the 
burning  of  the  Montreal  has  been  had  by  a  coroner's 
jury  and  has  resulted  in  no  very  definite  decision. 
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It  is  understood  that  the  owner,  the  captain,  the  mate, 
and  the  pilots  are  in  custody  and  are  to  be  tried  for  the 
crime  of  manslaughter.   It  is  charged  that  owing  to  the 
unsafe  and  dangerous  state  of  the  vessel  which  had 
been  several  times  previously  on  fire  to  the  knowledge 
of  the  owner  and  officers,  that  the  lives  of  hundreds 
were  jeopardized,  and  the  lives  of  at  least  two  hundred 
and  fifty  destroyed.     It  is  averred  that  the  owner 
purposely  neglected  to  have  the  vessel,  including  the 
engine,  inspected  according  to  law,  and  the  captain, 
though  knowing  the  unsafe  state  of  both,  continued 
to  sail  the  vessel.     It  is  known  that  in  consequence 
of  the  burning  of  the  vessel  a  great  number  of  per- 
sons were  killed  by  burning  and  drowning.     These 
are  the  assertions.     Let  us  for  the  purpose  of  this 
dissertation  presume  them  to  be  true.   Are  the  owner, 
captain,  mate,  and  pilots  or  any  of  them  liable  to  be  pro- 
ceeded against  as  criminals  ?   One  useful  test  of  crime 
is  the  intention  of  the  party  accused.     This  brings  us 
to  the  distinction  between  acts  of  commission  and 
of  omission,  in  the  former  of  which  it  is  at  all  times 
more  easy  to  reach  the  intention  than  in  the  latter. 
The  burning  of  the  Montreal  was  the  result  of  an  act 
either  of  commission  or  of  omission  or  of  both  com- 
bined.    Loss  of  life  was  the  direct  consequence  of 
that  burning.     To  run  a  vessel  knowing  her  to  be 
dangerous  to  life  is  an  act  of  commission.     To  neg- 
lect to  make  her  safe  is  an  act  of  omission.     The  act 
of  which  the  public  complain  in  this  case  was  not 
one   of  pure  commission  or  of  omission;  but   pro- 
bably a  union  of  both  partaking  more  of  the  latter 
than  the  former.     If  the  owner  and  officers  of  the 
Montreal  designing  to  destroy  the  lives  of  the  pas- 
sengers received  them  on  board  of  an  unsafe  vessel, 
the  owner  and  officers  would  be  guilty  of  murder.     So 
if  with  a  like  design  they  purposely  omitted  to  put 
the  vessel  in  a  safe  condition.     Thus  it  appears  that 
murder  may  arise  out  of  an  act  either  of  commission 
or  of  omission  and  under  circumstances  of  both  united. 
Murder,  however,  is  not  merely  an  unlawful  killing, 
but  a  killing  with  malice,  aforethought.  It  is  not  likely 
that  any  steamboat  owner,  captain,  mate  or  officer  would 
kill  several  hundreds  of  his  passengers  with  malice 
aforethought.      Still  there  are  offences  against  the 
person  of  grave  enormity  into  which  malice  as  a 
motive  does  not  at  all  enter.     Of  these  manslaughter 
the  crime  next  in  degree  to  murder  and  nearly  allied 
to  it  is  the  most  prominent.     The  general  doctrine 


seems  well  established  that  that  which  constitutes 
murder  when  of  malice  aforethought  constitutes  man- 
slaughter when  arising  from   culpable  negligence : 
{Reg.  V.  Hughe%,  29  Law  Times,  Bep.  266.)  Whether 
the  owner  or  officer  of  a  vessel  intentionally  or  care- 
lessly do  that  which  he  ought  not  to  do  or  neglect  to 
do  that  which  he  is  bound  to  do  he  is  at  least  guilty 
of  negligence.     Either  of  these  propositions  involves 
a  duty  to  be  executed  in  the  performance  or  non- 
performance of  something  present  to  the  mind  of  the 
person   and  understood  by  him.     There  are   duties 
which  the  statute  law  and  others  which  the  common 
law  imposes  upon  steamboat  owners  and  officers.     It 
is  their  duty  by  statute  to  cause  the  hull  of  the  vessel 
to  be  inspected  by  the  proper  officer  in  that  behalf 
once  at  least  in  every  twelve  calendar  months,  and  to 
cause  the  boiler  and  machinery  to  be  inspected  at 
least  once  in  every  six  calendar  months :  (14  &  15 
Vic,  cap.  126,  s.  7.)   It  is  also  their  duty  by  Statute 
to  carry  certain  lights,  (lb.  s.  1),  to  have  fog  bells 
and  ring  them  when  in  a  fog,  (lb.  s.  2),  to  carry  fire 
engines  and  proper  hose,  (lb.  a.  10)  to  have  in  a  con- 
spicuous place  a  steam  guage  properly  constructed, 
(lb.  s.  8),  and  such  like.     These  are  duties  certain 
and  defined,   and  if  neglected   cannot  escape  the 
description  of  culpable  and  gross  negligence.     It  is, 
in  fact,  provided  with  reference   to   the    foregoing 
duties  that  "if  any  damage  to  any  person  or  pve- 
perty  shall  be  sustained  in  consequence  of  the  non- 
observance  of  any  of  the  provisions  contained  in  this 
Act  the  same  shall  in  all  Courts  of  justice  be  deemed, 
in  the  absence  of  proof  to  the  contrary,  to  have  been 
caused  by  the  wilful  default  of  the  Master  or  other 
person  having  charge,  &c.,"  and   that  "the  owner 
thereof  in  all  civil  proceedings,  and  such  master  or 
other  person  in  all  proceedings  whether  criminal  or 
civil  shall  be  subject  to  the  legal  consequences  of 
such  default:"  (lb.  s.  11.)    It  is  not  for  us  to  say 
whether  the  rumor  that  the  Owner  and  Captain  of  the 
Montreal  neglected  to  comply  with  one  or  other  of  the 
foregoing  statutable  duties.     We  can  only  say  that  if 
these  persons  did,  or  any  others  for  the  future  do  so, 
the  Statute  is  extensive  enough  to  seize  and  strong 
enough  to  punish  them.     A  recent  Statute  imposes  ad- 
ditional duties  on  the  owners  and  captains  of  steam^ 
boats  "for  the  security  of  the  lives  of  passengers,"  (20 
Vic.  c.  34),  but  as  the  principal  of  these  duties  are  not 
to  be  obligatory  until  Ist  April,  1858,  we  do  not  at  pre^ 
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sent  farther  advert  to  them.  Duties  at  common  law  are 
not  defined— save  by  common  sense  and  reason.  It  is 
surely  the  duty  of  a  captain  if  he  knew  his  vessel  to 
be  unsafe  to  report  her  to  the  owner.  It  is  no  less 
the  duty  of  the  owner  if  knowing  her  to  be  unsafe  to 


see  that  she  is  made  safe  or  else  withdrawn  from  ser-  each  county  and  township  on  settled  principles  were 


vice.  It  is  certainly  the  duty  of  the  pilot  to  be  at 
his  helm  in  places  of  danger  or  of  insecurity.  These 
and  many  other  duties  of  a  similar  kind  will  suggest 
themselves  to  the  mind.  Here  we  arrive  at  the  con- 
sideration of  a  most  important  question,  viz.,  how  far 
any  one  man  is  answerable  criminally  for  the  acts  of 
another,  the  owner  for  the  captain,  the  captain  for 
the  pilot,  &c.  Owing  to  want  of  space  we  must  defer 
the  consideration  of  this  branch  of  our  subject  for  a 
future  number  of  the  Journal. 


Courts  occupying  the  place  of  the  abolished  Courts  of 
Bequest  and  District  Courts. 

The  public,  however,  soon  discovered  the  advantage 
of  trained  pl-ofessional  men  as  Judges ;  and  as  the 
benefits  of  cheap  and  speedy  justice  administered  in 


THE  LOCAL  COURTS  OF  UPPER  CANADA. 


We  ventured  to  predict,  a  year  since,  that  within  a 
short  fipace  of  time  our  Local  Courts  would  be  self- 
supporting  ;  and  we  are  now  able  to  state,  as  a  fact, 
that  they  are  not  only  self-supporting,  but  give  a  large 
surplus. 

The  Judges  and  Officers  of  the  Upper  Canada 
County  and  Division  Courts  do  not  draw  one  penny 
from  the  General  Revenue  Fund.  The  fund  neces- 
sary to  supply  these  institutions  is  wholly  supplied 
from  small  fees  collected  from  suitors  in  the  Courts. 

The  institution  of  a  system  of  Local  Courts,  pre- 
sided over  by  trained  men  as  Judges,  and  acting  under 
a  uniform  procedure,  is  due  to  the  Honorable  Mr. 
Draper.  At  first  it  was  regarded  with  some  jealousy, 
as  an  experiment  of  doubtful  expediency,  and  for  a 
time  the  result  left  perhaps  even  the  author  of  the 
measure  doubtful  as  to  the  result. 

This  early  distrust  was  due,  perhaps,  in  part  to 
the  favor  in  which  the  Superior  Courts  were  held,  the 
public  confidence  in  the  learned  Judges  who  presided 
over  them,  and  the  sound  and  uniform  principles  on 
which  the  law  was  administered  through  these  tri- 
bunals. 

But  the  disfavor  into  which  the  Courts  of  Request 
and  old  District  Courts,  at  least  those  of  them  in 


felt,  the  Division  Courts  and  County  Courts  grew  in 
favor. 

As  the  system  advanced  in  public  confidence  and 
esteem  an  extension  of  it  was  asked,  and  the  Local 
Courts,  at  first  very  limited  in  powers,  have  now  a 
most  extensive  jurisdiction. 

The  great  difficulty  with  public  men  in  securing 
any  improvement  in  the  law,  is  the  cost.  "I  can 
carry  any  legal  reform  in  any  House,  if  I  have  not 
also  to  ask  the  money  to  carry  it  out,"  we  once  heard 
an  experienced  public  man  say.  No  doubt  he  was 
right. 

Well,  although  for  some  years  the  Local  Courts 
drew  from  two  to  three  thousand  pounds  per  annum 
from  the  General  Revenue,  they  are  now  paying  in- 
stitutions ;  and  in  this,  as  well  as  in  more  important 
particulais,  exhibit  the  sagacity  of  the  Hon.  Mr. 
Draper,  to  whom  Upper  Canada  is  indebted  for  them. 

Up  to  the  year  1851,  the  jurisdiction  of  these 
Courts  was  very  limited  in  amount,  and  a  very  large 
portion  of  business  now  satisfactorily  done  by  them  was 
transacted  through  the  Superior  Courts  at  Toronto. 

But  as  early  even  as  1851,  the  deficiency  in  the 
amount  of  fees  collected  towards  meeting  the  disburse- 
ments on  account  of  the  Courts,  including  the  Judge's 
salaries,  did  not  exceed  J£2,000  for  the  year.  Since 
1851,  many  Counties  have  been  divided  into  two  or 
more,  with  an  additional  charge  on  the  fee  fund  col- 
lection for  payment  of  as  many  additional  Judges 
and  other  necessary  disbursements.  Last  year,  ako, 
a  measure  of  justice  was  dealt  out  by  a  slight  increase 
in  the  County  Judges'  salaries,  and  yet  the  result  is 
just  as  Mr.  Attorney  General  McDonald  stated  (when 
submitting  the  measure  for  increase  of  salary)  it  would 
be — there  is  now  a  surplus  of  fees  over  and  above  all 
expenses. 

To  come  to  figures.  In  1851  there  was  a  deficiency 
in  the  fees  collected  in  Local  Courts,  for  the  half  year 
ending  30th  June,   of  £911  19s.  6d.,  or  in  other 


which  non-professional  men  were  Judges,  had  grown — 

the  odium  which  they  had  in  many  instances  incurred,  words  there  was  that  amount  taken  from  the  general 

contributed  also  to  raise  the  feeling  of  distrust  towards  revenue  of  the  Country  to  pay  the  necessary  disburse- 
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ments  on  account  of  the  Courts — that  is,  an  amount 
equal  to  about  £2,000  for  the  whole  year  (1851). 
For  the  half  year  ending  30th  June  last,  there  is  a 
surplus,  after  paying  all  expenses,  of  between  £900 
and  £1,000 ;  and  at  the  close  of  this  year  the  Pro- 
vince will  have  drawn  a  revenue  from  the  Local  Courts 
of  about  £2,000  ! ! 

This  is  the  aggregate.  Several  of  the  smaller 
Counties  do  not,  as  might  be  expected,  produce  suffi- 
cient fees  to  pay  their  Court  establishments  ;  while 
others,  larger  and  more  populous,  give  a  considerable 
overplus. 

Those  Counties  which  produce  a  surplus  are :  the 
United  Counties  of  York  and  Peel;  the  County  of 
Simcoe  ;  the  County  of  Waterloo  ;  the  United  Coun- 
ties of  Northumberland  and  Durham  ;  the  Counties 
of  Branty  Middlesex,  Wentworth,  KeiU,  Grrey, 
FrontenaCj  Lennox  and  Addington,  and  Elgin  (the 
last  two  small  amounts).  In  all  the  other  Counties 
there  is  a  deficit. 

The  United  Counties  of  York  and  Peel,  the  County 
of  Simcoe,  and  the  County  of  Waterloo,  stand  much 
above  the  others  as  the  paying  Counties. 

For  the  half  year  ending  the  80th  June  last,  the 
surplus  was  as  follows  : — York  aud  Peel,  £888  148. 
6d.;  Simcoe,  £353  3s.  3d.;   Waterloo,  331 17s.  6d. 

The  Counties  much  below  the  others  in  amounts 
received  for  fee  fund,  are :  the  United  Counties  of 
Prescott  and  Russell,  and  o{  Huron  and  Bruce  ;  and 
the  County  of  Prince  Edward. 

In  the  20  Counties  in  which  there  is  a  deficiency, 
the  aggregate  is  £1637  I83.  7d.  for  the  last  half 
year.  In  the  11  Counties  exhibiting  a  surplus,  the 
aggregate  is  £2539  19s.  4d.  for  the  same  period. 
The  whole  charge  on  the  fee  fund  connected  with  the 
maintenance  of  the  County  and  Division  Courts  is 
under  £19,000  for  the  whole  of  the  year.  The  net 
fees  received  the  last  half  year  considerably  exceed 
£10,000. 

These  facts  and  figures  afford  material  for  reflection 
and  observation  ;  at  present  we  merely  refer  to  them 
as  showing  that  the  Local  Courts  are  more  than  self- 
supporting,  and  that  this  important  branch  of  the 
public  service  in  Upper  Canada  does  not  cost  the 
Province  one  shilling  to  maintain. 


TILE  ACTS  OF  LAST  SESSION. 


Admission  of  Attorneys,  20  Fic,  cap.  63. 

The  professed  object  of  th^  Legislature  when  passing 
the  Statute  20  Vic.  cap.  63,  was  to  provide  that  no 
persons  should  be  admitted  attorneys  of  the  Courts, 
unless  those  having  the  necessary  "capacity,"  and  in 
other  respects  "fit "  to  act  as  such :  (20  Vic.  cap.  63, 
s.  6.)  It  is  intended  that  every  person  before  he 
shall  be  admitted  as  an  attorney  shall  acquire  com- 
petent skill  and  knowledge  to  conduct  the  business 
of  an  attorney :  (per  Abbott,  C.  J.,  in  re  Taylor,  4 
B.  &  C.  344.)  Each  and  all  of  the  provisions  of  the 
Act  have  these  objects,  and  these  only,  in  view,  and 
must  be  construed  so  as  to  carry  them  into  effect. 
No  section  is  more  important  than  that  which 
enacts  that  "  every  person  who  now  is  or  hereafter 
shall  be  bound  by  contract  in  writing  to  serve  as  a 
clerk  to  any  attorney  or  solicitor  shall,  during  the 
whole  time  and  term  of  9ueh  service  to  be  specified  in 
such  contract  (not  exceeding  the  term  of  five  years), 
continue  and  be  actually  employed  by  such  attorney 
or  solicitor  in  the  proper  business,  practice,  or  em- 
ployment of  an  attorney  or  solicitor:''  (s.  9.)  It  may 
be  that  there  is  no  new  principle  unfolded  in  this 
section ;  but  one  cannot  help  feeling  that  the  principle 
though  not  new  is  couched  in  no  doubtful  language. 
In  Upper  Canada,  where  the  struggle  to  serve  con- 
tinuously for  five  years  is  one  that  often  necessitates 
engagements  not  purely  professional,  it  is  proper  to 
inquire  to  what  extent  an  articled  clerk  may  accept 
employment  beyond  the  pale  of  his  profession.  We, 
in  the  first  place,  premise  that  the  operation  of  the 
section  is  so  far  retrospective  that  it  applies  to  persons 
under  articles  at  the  time  of  the  passing  of  the  Act, 
which  was  10th  June,  1857.  We  also  premise  that 
the  section  is  identical  with  s.  12  of  English  Statute 
6  &  7  Vic.  cap.  73.  We  find  upon  reading  the  section 
that,  first,  th^  subject  of  It  is  "a  person  who  now  is 
or  hereafter  shall  be  bound,  &c.  ;*'  and  that,  secondly, 
particular  duties  are  required  of  such  person — that  he 
"  continue  and  be  actually  employed  by  such  attorney, 
&c.,  in  the  proper  business,  practice,  or  employment 
of  an  attorney,  &c.,  during  the  whole  time  and  term 
of  service.*' 

First — Any  person  sui  juris  may  be  articled  as  a 
clerk  to  an  attorney.  There  is  no  statute  which  dis- 
qualifies any  class  of  Her  Majesty's  subjects ;  but  as 
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there  is  a  power  of  admission  belonging  to  the  Courts 
that  power  involves  the  power  of  rejection.  It  is  the 
duty  of  the  Court  in  a  doubtful  case  to  make  inquiries 
as  to  imputations  thrown  upon  the  conduct  of  an 
applicant.  In  England,  as  the  office  of  barrister  and 
that  of  an  attorney  cannot  b#  held  together,  it  has 
been  decided  that  a  person  who  has  served  under 
articles,  being  at  the  same  time  a  barrister,  cannot 
claim  to  be  admitted  an  attorney  by  virtue  of  such 
service :  (ex  parte  Bateman,  6  Q.  B.  853.)  As  the 
reason  of  this  decision  does  not  hold  good  in  Upper 
Canada,  the  decision  itself,  it  is  apprehended,  cannot 
be  received  without  grave  misgivings.  In  Upper 
Canada  both  branches  of  the  profession  are  generally 
united  in  the  one  person.  Besides  our  recent  Act  in 
certain  cases  not  only  authorises,  but  makes  necessary, 
the  service  of  barristers  to  attorneys,  whereupon  such 
persons  are  entitled  themselves  to  be  admitted  as 
attorneys :  (20  Vic.  cap.  63,  s.  5.) 

Second — The  clerk  must  continue  during  the  whole 
five  years  to  serve  the  attorney  to  whom  he  is  articled, 
and  to  serve  him  in  the  proper  bueineesj  practice^  or 
employment  of  an  attorney.  The  service  must  not 
only  be  for  five  years,  but  be  continuous  for  the  whole 
of  that  time.  A  service  broken  by  devoting  a  part 
of  the  time  to  a  different  employment  will  not  suffice 
though  the  actual  service  rendered  may  be  more  than 
five  years.  Therefore  a  person  who,  while  under  arti- 
cles, held  a  situation  incompatible  with  his  profession, 
as  surveyor  of  assessed  taxes,  was  decided  to  be  incom- 
petent though  the  business  of  his  office  did  not  occupy 
more  than  one-eighth  of  his  time :  (In  re  Taylor,  5 
B.  &  Al.  538.)  So  where  an  articled  clerk,  during 
the  entire  period  he  was  under  articles,  was  a  salaried 
clerk  attending  a  public  office :  {In  re  Ridout,  T.  T. 
2  &  3  Vic,  MS.,  R.  &  II.  Dig,"  Attorney,"  L  4.) 
The  court  cannot,  where  an  articled  clerk  has  devoted 
part  of  the  five  years  to  employments  other  than  that 
of  the  profession,  allow  him  for  the  months,  weeks, 
and  days  actually  served,  and  then  allow  him  to 
re-article  himself  for  the  fractional  part  remaining : 
{In  re  Taylor,  4  B.  &  C.  341.)  In  such  a  case  the 
service  under  the  first  articles  cannot  be  coupled  with 
the  services  under  the  second  articles  so  as  to  make 
the  period  of  five  years :  {lb.)  In  some  instances, 
where  a  service  has  been  put  an  end  to  before  the 
five  years  have  expired,  and  there  has  been  a  definite 
ai^d  P^^<^^B^  interval,  and  afterwards  an  additional 


binding  and  service,  it  has  been  held  that  the  defi- 
ciency might  be  in  that  manner  supplied :  {lb.  per 
Abbott,  C.  J.)  Clerks  whose  masters  have,  during 
the  currency  of  the  articles,  died  or  left  off  practice, 
may  enter  into  fresh  contracts  for  the  residue  of  their 
term :  (20  Vic.  cap.  63,  s.  14.)  So  in  case  the  mas- 
ter become  bankrupt  or  insolvent  under  the  direction 
of  a  Court  the  articles  may  be  discharged  or  assigned : 
{lb.  s.  13.)  Occasional  and  unavoidable  absence  by 
illness  {ez  parte  Mathews,  1  B.  &  Ad.  160),  even  for 
a  year  {In  re  Hagarty,  6  0.  S.  188  ;  ez  parte  Hodge, 
2  Jur.  989),  will  not  render  the  service  inoperative. 
Nor  will  an  absence  for  several  months,  with  the 
master's  assent,  if  the  whole  period  of  five  years  be 
actually  served :  {ez  parte  Hubbard,  1  Dowl.  P.  C. 
438 ;  ez  parte  Frost,  8  Dowl.  P.  C.  323 ;  ez  parte 
Peel,  7  Jur.  724;  ex  parte  Mathews,  1  B.  &  Ad.  160 ; 
ez  parte  Cross,  9  Dowl.  P.C.  692.)  If  a  clerk  under 
articles  to  one  attorney  serve  a  part  of  his  five  years 
to  another  attorney,  even  with  his  master's  assent, 
this  is  not  a  service  under  articles  such  as  intended 
by  the  Act  {ex  parte  Angell,  4  Jur.  656;  ez  parte 
Hill,  7  T.  R.  456  ;  ez  paHe  Rowle,  2  Chit. 
Rep.  54),  but  service  for  one  year  with  the  Toronto 
agent  of  his  master  is  allowable:  {In  re  Gilkeson, 
H.T.  7  Wm.  IV.  MS.,  R.  &  H.,  Dig.  "  Attorney,"  I; 
see  also  s.  4  of  20  Vic.  cap.  63.)  There  is  nothing 
to  prevent  a  clerk  from  devoting  his  extra  hours  in 
the  employment  of  an  attorney  other  than  his  maeter : 
{ez  parte  Blunt,  2  W.  Bla.  764 ;  ez  parte  Llewellen,  2 
Dowl.  N.  S.  701.)  Where  a  person  who  had  articled 
himself  for  three  years  served  only  two  months  and 
then  abandoned  the  contract,  and  after  the  expiration 
of  three  years  mentioned  in  the  contract  his  articles 
were  assigned  to  another  attorney  with  whom  he 
served  the  residue  of  the  time  it  was  held  that  as  the 
original  articles  had  expired  the  assignment  and  ser- 
vice after  the  assignment  was  ineffectual :  {ex  parte 
Unthank,  2  M.  &  P.  453.)  The  service  must  not  only 
be  in  the  ^^ proper  Imsiness'*  (L's  case  Barnes  89, 
the  Scrivener's  Co.  v.  the  Queen^  12  L.  J.,  Ex.  492) 
of  the  attorney,  but  at  the  place  of  business  where 
the  attorney  resides:  (In  re  Mcintosh  v.  McKenziej 
M.  T.  1  Vic,  MS.,  R.  &  H.  Dig.  "  Attorney,"  I.  2.) 
If  the  master  be  a  lunatic  during  a  part  of  the  service 
the  service  during  that  time  is  inoperative :  {ex  parte 
Brown,  9  Dowl.  P.  C.  526 ;  ex  parte  Turner,  10  L.  J., 
Q.  B.  856.) 
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NOT  PROVEN. 


The  trial  of  Madeleine  Smith  in  Glasgow,  for  the 
murder  of  Emile  L'Angelier,  in  consequence  of  the 
wide  spread  interest  it  excited,  has  had  the  effect  of 
provoking  some  comparisons  between  the  English 
and  Scotch  systems  of  jurisprudence  as  to  trial  by 
jury.  According  to  the  English  law  there  is  no 
verdict  of  "  Not  Proven."  The  jury  is  called  upon 
to  pronounce  the  accused  either  "  guilty  "  or  "  not 
guilty."  When  the  accused  is  tried,  and  a  verdict 
pronounced,  he  is  no  longer  liable  to  be  again 
put  upon  his  trial  for  the  same  offence.  It  now 
seems  contrary  to  the  general  impression  that  the 
Scotch  verdict  of  "Not  Proven"  is  in  effect  the  same 
as  our  verdict  of  "  Not  Guilty,"  and  that  a  prisoner 
such  as  Madaleme  Smith,  as  to  whom  the  verdict  of 
"  Not  Proven  "  is  pronounced,  may  plead  that  verdict 
in  bar  of  future  proceedings  for  the  same  offence.  In 
another  place  we  give  an  extract  from  an  article 
recently  published  in  the  Law  Times  of  England,  in 
which  the  writer  conclusively  establishes  the  legal 
effect  of  the  verdict  of  "Not  Proven"  to  be  as  we 
have  stated. 

The  law  of  husband  and  wife  does  not  fail  to  engage 
a  fair  share  of  public  attention  in  England.  Recently 
in  Canada  there  was  much  discussion  amongst 
newspapers  upon  the  same  topic.  A  Bill  to  amend 
the  law  as  to  husband  and  wife  was  introduced  during 
the  last  Session  of  the  Legislature,  but  did  not  be- 
come law.  There  is  certainly  a  feeling  which  day  by 
day  gains  strength  that  the  law  as  to  married  women 
is  not  as  it  ought  to  be,  and  must  be  amended.  In 
this  number  we  offer  our  readers  a  short  article  from 
the  English  Law  Magazine  and  Law  Review,  headed 
"The  Married  Woman  Question." 


We  have  not  been  able  in  this  number  to  find  a 
place  for  our  usual  Monthly  Repertory.  It  will 
however  appear  in  our  next.  Owing  to  our  change 
of  publishers,  our  arrangements  are  not  yet  in  all  res- 
pects as  complete  and  satisfactory  as  we  would  desire. 


By  the  obliging  attention  of  Mr.  Robikson,  the 
Reporter  to  the  Court  of  Queen's  Bench,  and  of  Mr. 
Grant  the  Reporter  to  the  Court  of  Chancery,  we 
are  enabled  to  publish  several  cases  of  importance  in 
those  Courts  in  advance  of  the  regular  series.  Our 
Chamber  Reports  by  Mr.  English,  are  also  continued 
in  this  number. 


Trinity  Term,  1857,  the  following  gentlemen  have 
been  duly  called  to  the  Bar : — Mr.  Patrick  McGregor, 
Mr.  Robert  Mahon  Allen,  Mr.  Shubael  Park,  Mr.  G. 
D'Arcy  Boulton,  Mr.  R.  T.  Wilkinson. 


We  find  that  Messrs.  Armour  &  Co.,  have  the 
American  edition  of  Shelford  on  the  Law  of  Railways, 
The  work  is  noticed  on  this  page. 

This  extensive  firm  have  always  early  supplies  of 
standard  American  Law  Books,  and  speaking  from 
experience  we  can  assure  our  readers  of  their  punctu- 
ality and  fair  dealing  with  customers  who  send  orders 
for  English  or  American  books. 

NOTICES  OF  LAW  BOOKS, 

"  The  Law  ofBaiheays,  including  the  Consolidation  and  other 
General  Acts  for  Regulating  Raihoaye  in  England  and  Ireland^ 
with  copious  notes  of  decided  cases  on  their  construction^  includ- 
ing the  rights  and  liabilities  of  Shareholders,  allotees  of  Shares, 
and  Personal  Committee-men,  wiihjorms,  dec,  by  Leonard  SheU 
ford,  Esq,,  of  the  Middle  Thnpie,  Barrister  at  Law.  First  Ameri- 
can, from  the  I%ird  London  JSdUion with  copious  notes  andrefer- 
enoes  to  late  English  Cases;  and  American  Statutes  and  De- 
cisions, by  MUo  L.  Bennett,  LL.D.,  one  of  the  Jitdges  of  the 
Supreme  Court  of  Vermont"  In  two  Yolomes  large  Octavo. 
Published  by  Cnaucey  Goodrioh,  Burlington. 

Although  we  have  now  Railroads  in  ever^  direction,  it  is  not 
more  than  four  years  since  the  first  line  of  Railroad  of  any  extent 
came  into  operation  in  Canada,  consequently  the  attention  of  the 

Erofession  has  not  been  yet  much  directed  to  the  study  of  the 
aw  of  Railways.  With  the  many  statutes  passed  by  the 
Legislature  authorizing  the  construction  of  new  lines,  and  the 
numberless  schemes  for  the  like  purpose  before  the  public,  it 
has  become  a  matter  of  necessity  that  the  profession  should 
be  thoroughly  up  in  the  Law  bearing  upon  Railways. 

The  best  English  work  upon  this  important  topic  is  by  Shel- 
ford. The  last  edition  was  published  in  1823.  The  American 
Edition  before  us  brings  the  law  down  to  July,  1855. 

Our  opinion  of  the  superior  yalue  of  the  American  Editions 
of  English  works  when  produced  by  reliable  authors  is  well 
known  to  the  readers  of  this  Journal,  and  is  fully  sustained 
by  ihe  work  now  before  us.  The  original  text  is  preseryed, 
and  the  notes  and  additions  of  the  learned  Editor  "  Judge 
Bennett"  is  disUnguished  from  Mr.  Shelford's  work.  We 
haye  examined  with  care  a  large  portion  of  the  yery  copious 
and  yery  yaluable  matter  with  which  the  American  Editor  has 
enriched  the  original  work.  No  one  can  doubt  that  he 
thoroughly  understands  his  subject,  and  possesses  the  peculiar 
talent  necessary  to  impart  the  knowledge  he  has  acquired. 

It  seems  to  hiaye  been  made  an  objection  in  the  United  States 
that  the  work  contains  too  many  English  statutes.  This  fact 
lends  it  peculiar  yalue  to  us,  in  Canada,  most  of  our  statutes 
being  tjerbatim  copies  from  the  English  ones,  while  the  Ameri- 
can decision  coyer  ground  common  to  this  country  and  the 
United  States,  which  is  scarcely  touched  on  by  the  decisions  at 
home,  for  instance,  in  relation  to  the  subject  offences,  taxes, 
&c.,  and  many  other  subjects  as  yiewed  in  reference  to  a  state 
of  things  in  a  new  country. 

It  is  with  peculiar  satisfaction  we  recommend  this  edition 
of  Shelford  to  our  readers,  and  we  trust  they  will  be  induced 
to  ayail  themselyes  of  the  instruction  which  an  attentive  per- 
usal cannot  fail  to  bestow. 

Messrs.  Armour  &  Co.  of  Toronto,  haye  the  book  for  sale. 
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CORRESPONDENCE. 

• ^^^_ 

Townships  Clihk's  Office. 
Olinton,  Aug.  11th  1857. 

lb  the  Editor  qfiheU.  C.  Law  Journal: 

Sir, — I  have  been  requested  by  the  Reeve  and  Coanoillon 
of  the  Township  of  Clinton,  to  pat  the  following  questions, 
and  to  request  an  answer  through  the  Law  Journal,  viz : 

1st. — How  and  in  what  manner  can  Township  Councils 
legally  invest  the  Moneys  derived  from  "  the  Upper  Canada 
Municipalities  Fund.'' 

2nd.— Can  Township  Councils  Levy  and  Collect  Tolls  on  any 
Plank  or  Macadamized  Road  less  than  two  miles  in  length. 
I  remain  your  obedient  servant, 

Robert  Hsnrt, 
Township  Clerk,  Clinton. 

Query  1.— ''The  Upper  Canada  Municipalities  Fund,''  (18 
Vic,  cap.  2,  sec.  1,)  apportioned  among  the  City,  Towns,  Incor- 
porated Village,  and  Township  Muaioipalities  in  Upper 
Canada,  (19  «  20  Vic,  cap.  lo,  see.  1,)  makes  part  of  the 
Municipality  and  is  applicable  to  any  purpose  for  which  fands 
are  applicable,  (18  Vic,  cap.  2,  sec.  5,)  and  may  be  by  By-law 
set  apart  for  any  purpose,  which  special  purpose  shall  be 
mentioned  in  such  By-law  and  invested  in  the  purchase  of  Pro- 
vincial Consolidated  Loan  Fund  or  Municipal  Debenture  for 
the  purposes  mentioned  in  such  By-law,  (19  &  20  Vic,  cap. 
71,  sec.  2.) 

Query  2. — Tovmship  Municipalities  may,  we  think,  levy  and 
collect  Tolls  on  Plank  and  Macadamised  Roads  less  than  two 
miles  in  length,  when  such  road  though  less  than  two  miles 
are  complete,  (12  Vic,  cap.  81,  sec  191,  as  amended  by  14 
&  15  Vic,  cap.  109,  Sch.  A.  Nos.  26.  28.  also  16  Vic  cap. 
190,  sec  28-50.)     [Ed.,  L.  J.,  U.  C] 


APPOINTMENTS  TO  OFFICE,  AC. 

JUDGES  OF  ERROR  AND  APPEAL. 

The  HoDonblo  JAMES  BUCHANAN  HAOAULAT.Ute  Chief  JoBtke  of  the 
Court  of  Common  Pleas  for  Upper  Canada,  a  Judge  of  the  Court  of  Error  and  Ap- 
peal for  Upper  Canada ;  to  take  rank  or  preoedenoe  therein  alter  the  Chief  Juatke 
of  the  Mid  Court  of  Common  Pleas  for  the  time  beingw->(Qazetted  Jnlf  25, 1867). 

COUNTY  JUDGES. 

GEORGE  McKENZIS  CLARKE,  of  Osgoode  Uall,  Esquire,*  Barrister  at  Law, 
to  be  Judge  of  the  Cotintj  Ooart  of  the  United  Counties  of  Northnmberland  ana 
Durham,  in  the  place  of  George  M.  BoaireU,  EaqoJre^  granted  laaTe  of  abeenee  for 
giz  months.— (Oawtted  Aug.  1 1857.) 

RECORDERS. 

JOHN  BOWER  LEWIS,  to  be  Recorder  and  Police  Magistrate  in  and  for  the 
Citj  of  Ottawa.— (Ga&etted  Aug.  1, 1857.) 

SHEROfFS. 

JAMES  BONWSLL  FOmniNB,  of  Cobourg,  SscfnirB,  to  be  Sheriff  of  thetJnlted 
Counties  of  NorthuAberlsad  and  Durbam,  In  the  plaee  of  Ueoij&ntten,  Smoiie^ 
resigned.— (Oasetted  Aug.  1, 1867.) 

ASSOCIATE  C0R0NOR8. 

JAMES  BOWIE,  Esquire,  M.D.,  and  PETER  ROLPR  SHAVER,  Ssouirei  MJ)., 
to  be  Associate  Coroners  for  the  Couatv  of  Perth.— (Gaaetted  May  2, 1857.) 

PETER  MAITLAND,  of  Montagnok  Esquire,  to  be  an  AssoelaAe  Ooftmsr  for  the 
United  Counties  of  Lanark  and  Uenfrew— (Qaietted  Majr  9  1867.) 

Gi£ORG£  BR0WN80N,  WILUAM  800TT,  SIMEONW.  TRUMPOUR,  CHRTS- 
TOPHHK  S.  McKIM,  JOSEPH  CONNOLT,  ALLKK  RUTTAN,  JOSEPH  NORTH. 
MORE.  DEMETRIUS  SPINNING,  and  WILLIAM  R.  ALUiN,  BL  D^  £squires»  to 
be  Asaoelate  Coroners  for  Uie  United  Counties  of  Frontenac,  Lennox  and  Addlng- 
ton/-(Gaaetted  June  IG.  1857.) 

JOHN  IRONS,  Esquire,  M.  D.,  to  be  an  AasoolAte  Coroner  for  the  United  Coun- 
ties of  Peterborough  and  VietorlA.  (Gaaetted  June  20, 1857.) 

JOHN  SCOTT,  Esquire,  M.  D.,  to  be  an  Associate  Coroner  for  the  United  Ootin- 
ties  of  York  and  Peel.— (Gaaetted  June  20, 1857.) 

CHARLES  ROLLS,  Esquire,  M.  D.,  to  be  an  Assodaie  Coroner  for  the  Oouaty 
of  Middlesex.  (OaMtted  Maf  25, 1857.) 

ORMAN  SKINNER,  Esquht),  M.  D.,  to  be  Associate  Ooroner  of  Wentwwth^ 
(GaMtted  Juij  25, 1867.) 

CLERKS  OF  THE  PBAC:E. 

JOHN  M.  LAWDER,  of  Niagara,  Esquire,  to  be  (Herk  of  the  Peace  for  the 
County  of  Lincoln,  in  the  room  of  J.  A.  WoodrulT,  Ex  quire,  reeigned.^GaKetted 
MiV  2, 1867.) 

NOTARIES  PUBLIC. 

THOMAS  MOORE  BENSON,  of  Toronto,  Esquire,  to  be  a  Notary  Public  in 
Upper  Canada.— (Gazetted  May  2, 1857.) 

GEORGE  MACAULAT  HAWKE,  ol  Toronto,  EMuire,  BoUdtor,  Ac,  to  be  « 
Notary  Public  In  Upper  Otoada^Gaaetted  May  10, 1857.) 


ANDREW  JACKSON  PETERSON,  of  Berlin,  Gentleman  and  ADAM  CROOKS, 
of  Toronto,  Esqufre,  Barrister  stt  Law,  to  be  Notaries  Publle  for  Upper  Canada.— 
(Gazetted  May  10, 18570 

NICHOLAS  HUTCHB80N,  of  Peterborough  Gentleman,  to  be  a  Notary  Pnblie 
In  Upper  Oinada.— (Gaaetted  June  20, 1357^ 

RORERT  LYON,  of  OtUwa,  Esquire  Barrister  at  Law,  and 

NEIL  MeLEAN  TREW,  of  Windsor,  Etaqulre,  Attorney  at  Law,  to  be  Notvfas 
Public  in  Upper  Canadav-<Gazetted  July  25, 1857). 

JOSEPH  DEWITT  VANNORMAN.  of  Slmcoe,  Estniire,  Attorney  at  Law,  to  be 
a  Notary  Public  for  Upper  (Canada.— {Gazetted  Aug.  8, 1857.) 

RICHARD  BATLY,  of  the  Oty  of  London,  Esquire,  Barxlitsr  at  Law,  to  be  • 
Notary  Public  in  Upper  Canada.--(Gazetted  Aug.  22, 1867.) 

RETURNING  OFFICERS. 

LEVI  WILSON,  Esquire,  to  be  Returning  Officer  fQr  the  Town  of  MUton.  (Ga- 
aetted June  20, 1867.) 

WILLIAM  ROBERTS,  Esquire,  to  be  Retumhig  Officer  for  the  YiUage  of 
Watorloo.>-v  Gaaetted  June  20, 1867.) 

JUSTUS  WILLIAMS,  Enquire,  to  bo  Returning  Officer  for  the  Town  of  OakTille. 
—(Gazetted  June  20, 1867.) 

WILLIAM  A.  THOMSON,  Esquire,  to  be  Returning  Officer  ibr  the  Tillage  of 
Fort  Erie.— (Gazetted  June  20, 1857.)  » 

ROBERT  WILLIAM  CAN  A.  Esquire,  to  be  Returning  Officer  for  the  YHlage  of 
BUtohell.  Oranty  of  Perth.-^asetted  July  25, 1857.) 

GEORGE  W.  BROUSE.  Esquire,  to  be  Returning  Officer  for  the  Tillage  of  Iro" 
quois,  Omnty  of  Dundas.— (Gaaetted  July  25, 1867.) 

S  U  P  E  R  I  O  R     O  O  U  R  T  S  . 

AUTUMN  CIRCUITS,  18o7. 

EASTERN— SIR  J.  B.  ROBINSON.,  a  J. 
L'Original Wedneeday,  28d  Sept. 

Ptorth ^ ^ Toesday,  6lh  Oct 

BrockTille Tuesday,  13th  Oct. 

Cornwall Thursday,  22nd  Oct. 

MIDLAND— )IR.  JUSTICE  RICHARDS. 

Whitby Monday,  31st  SepC 

Peterboro' Moud^.  28tk  ^t. 

WODOU^K  *********  •■••#*  ••••••••e  •«••••  ••••••eee**«  ••••••••••«•        Jl  a1Q£ OUBjf f    Xvli  IjCv* 

BeUeTiUe Monday,  12ih  Oct 

Pioton Thursday,  22nd  Oct. 

Kingston Tuesday,  27th  Oct 

HOME— MB.  JUSTICE  HAGART7. 

Sydenham Tuesday,  22nd  Sept. 

Milton Monday,  28th  Sept. 

MerrittsTllle ^ Monday,  6ih  Oct. 

Barrie » Monday,  12th  Oct 

Niagara Monday,  19th  Oct 

Haadlton WedneaOay,  28th Oct. 

OXF0RI>-MR.  JUSTKTB  BURNS. 

Cayuga Tuesday,  72od  Sept. 

Slmooe Wednesday,  80th  Sept. 

Brantford Tuesday,  6th  Oct 

Woodstock *. Friday,  16th  Oct 

Guelph Blonday,  26th  Oct 

Berlin. ..*...*..•«.... M...M....M.. .•.••*.... ....*n......M«  Monday,  2nd  Not. 

Stratford Monday,  9th  Not. 

WESTERN— MB.  JUSTICE  MoLEAN. 

Goderich Tuesday,  22nd  Sept 

St  Thomas ,. Tuesday,  29th  Sept. 

(Latham Tuesday,  6th  Oct 

DHOQ^nOD  ••«**«e*eee«**«««*e*a  eeev*a»««9«*e»«*e«Be«e»a*«»»*e»         JLvWtOmmjt  XoUl  vCw 

Samia Tuesday,  20th  Oct 

Ix>ndon  ............M. ..MM ......... .M... r>.....M...    Tuesday,  87th  Oct* 

TORONTO-CHIEF  JUSTICE,  COMMON  PLEAS. 
Monday,  12th  October. 

DIVISION  COURTS  OP  THE  COUNTY  OF  LAMBTON. 

FUni  VMHon^—derk,  Thoa.  Ibr«yth— Samti^-The  Town  and  Township  of 
Samia,  EnnisUUen,  and  Uie  flnt  to  the  sixth  Ooneesslotts  of  the  Town- 
ship of  Plympton,  both  inclusire. 

Steond  JKvtiioHf-^Cltrkf  James  F.  Elliot— Wsrwlek.— The  first  three  Notrfliem 
Conesssions  and  six  Soutliem  Concessions  of  the  Township  of  Warwick| 
such  Northern  and  Southern  Concessions  commencing  from  the  Egrcmont 
Road  in  the  said  Township  and  the  ten  Northern  Concessions  of  tka 
IbwDddp  of  Brooke. 

Thtrd  JHmtimu—CUtk,  Qwrga  M.  Webster,— Drtadtai.*— The  four  Southern  Con- 
eessions  of  the  Township  of  Brooke  and  all  the  Tbwnships  of  Enphsmia 
and  Dawn. 

Bntrth  JHvitirni^—CUrky  Thomas  Corolan,- Wallaoeburgh.— The  Township  of 
Sombra. 

Fsph  Pivisian.'—CleTkf  Thomas  Scott,- Errol.- The  nine  Northwu  Conoessiona 
of  the  Township  of  Plympton  and  the  sixteenth  and  asT^teenth  Oonea»> 
sions  and  the  Lake  Shore  Roads  from  Lot  63  to  88  Induidye  of  the  Town- 
ship  of  Bosanquet 

SKalh  DMtitm.—Ckrk^  James  Wyld,— Wldder.— The  Ato  Northern  Concessions 
of  Warwick  and  the  first  to  the  fifteenth  Concesrions  InduslTe  of  the 
Township  of  Bosanquet,  and  the  eighteenth  and  Nineteenth  Ooaesaslona 
and  the  Lake  Shore  Road  of  the  said  Townslilp  from  Lots  number  one  to 
aixty^two  induslTe. 

Seventh  I>Mtum,^Clerk,  Wm.  MePhanon^— Moor^town.— The  Townahip  of 
Moore. 
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DIVISION    COURTS. 


V  It  £  Ik  K  S  • 

Duties  of  Division  Court  Clerks  under  4^A  See.  of 
County  Courts  Amendment  Act  1857. 

( Continued  from  page  142.) 

The  order  under  this  section  made  by  the  Judge  will 
be  placed  in  the  Clerk's  hands  by  the  party  on  whose 
behalf  it  has  been  obtained  or  by  his  attorney.  The 
order  is  the  only  foundation  for  the  interference  of  the 
Clerk.  On  receiving  the  order  the  Clerk  should 
examine  it  to  ascertain  the  day,  hour  and  place  ap- 
pointed for  the  attendance  of  the  party  {(tamishee) 
named  therein.  At  such  time  and  place  the  Clerk 
should  attend.  If  the  Garnishee  do  not  attend  at 
the  exact  hour  named,  the  Clerk  should  nevertheless 
remain  a  reasonable  time,  say  for  an  hour  thereafter, 
or  if  the  order  be  to  appear  before  him,  the  Clerk, 
between  two  hours  named  he  should  remain  for  at 
least  half  an  hour  after  the  last  hour  named. 

Should  the  Garnishee  make  default  in  appearance 
the  Clerk  must  make  an  endorsement  to  that  effect 
on  the  Judges  order.  The  following  form  will  answer. 

Clerks  memorandum  of  non-appearance  of 

Q-amishee. 

Memorandnm.    I ,  in  the  within  order  named 

attended  this day  of  •^—  185  ,  at  the  place  within  men- 
tioned ;  at  which  time  and  place'  the  within  named did 

not  appear  before  me  according  to  the  said  order,  although  I 
attended  at  the  place  within  mentioned,  in  expectation  of  such 

appearance,  from o'clock  in  the  forenoon,  till  past 

in  the  afternoon  of  the  same  day. 


Clerk. 


Should  the  Garnishee  appear  he  may  either  admit 
or  deny  the  debt.  Such  admission  or  denial  should 
be  likewise  endorsed  on  the  order. 

And  the  prudent  course  for  the  Clerk  will  be  to 
get  the  party  to  sign  the  statement  made  by  him. 

The  following  forms  will  be  suitable : 

Memorandum  of  admission  of  debt  when  signed  by 

Q-arnishee. 

Memorandum.    On  this day  of the  within  named 

appeared  before  me  according  to  the  within  order,*  and 

admitted  that  he  was  and  is  indebted  to  the  within  named 

in  the  sum  of (if^  whole  debt  be  not  admitted,  add 

"and  no  more") — (if  the  Oamiihee  be  willing  to  sign  the  ad- 
mission, ttddf  '*  and  signed  the  subjoined  admission  in  my  pro- 
aence.") 

"         Clerk. 


named. ("  If  the  Garnishee  bewilling  to  Btgn  the  denial  of 

debt,  add  and   signed  the  suljoined  denial  of  debt  in  my 
presence.") 

Clerk. 


1  dispute  the  debt  claimid  to  be  due  from  me  to* 
within  named. 


within  named  admit  that  there  is  a  debt  of 


pounds,  (if  the  whole  debt  be  not  admitted,  add  "  and  no  more") 
due  from  me  to  the  within  named . 


At  present  it  seems  unnecessary  to  add  more  for 
the  Clerk's  guidance  than  this,  namely : — 

When  the  proper  endorsement  is  made,  the  order 
should  be  handed  to  the  party  or  his  attorney  who 
prosecutes  the  order,  but  if  neither  be  present  to  re* 
ceive  it  and  no  direction  concerning  it  have  been  given 
to  the  Clerk,  it  should  be  transmitted  by  mail  to  the 
Clerk  of  the  County  Court,  Hereafter  perhaps  we 
shall  have  occasion  to  return  to  this  subject* 


BAILIFFS. 

Duties  of  acting  under  Executions — Provisions  of  a 

late  Act. 

( Continued  jrom  page  142.) 
Should  the  Sheriff  or  any  of  his  officers  lay  claim 
to  goods  seized  by  a  Bailiff,  founding  such  claim  on 
a  previous  execution,  the  Bailiff  ought  to  make  a  de- 
mand on  the  Sheriff  to  be  informed  of  the  precise 
time  of  the  delivery  of  the  writ  to  hitn,  which  demand 
the  Sheriff  is  obliged  to  comply  with  in  writing,  sign* 
ed  by  the  Sheriff  or  any  clerk  in  his  office. 

If  that  day  be  previous  to  the  day  and  hour  when 
the  Bailiff  received  the  warrant  to  execute,  he  should 
withdraw  from  the  seizure  in  favour  of  the  Sheriff. 

On  the  other  hand  should  the  Sheriff  or  any  of  his 
officers  make  demand  upon  the  Bailiff^  the  latter 
should  show  his  warrant  to  the  Sheriff  or  officer  with 
his,  the  Bailiflb,  endorsement  thereon  of  the  time  when 
he  received  it.  So  far  as  the  protection  of  Sheriff 
and  Bailiff  is  conoerned  the  statute  declares,  that 
'^such  writing  purporting  to  be  so  signed,  and  the 
endorsement  on  the  warrant  showing  the  precise 
time  of  the  delivery  of  the  same  to  such  Bailiff  shall 
respectivelv  be  sufficient  justification  to  any  Bailiff  or 
Sheriff  acting  thereon. ' ' 


Memorandum  where  Q-arnishee  denies  Debt* 

On  &c.»  (sAMB  as  previous  form  to  the  asterisk,*)  and  dis- 
putes the  debt  claimed  to  be  due  from  him  to  the  within 


SUITORS. 
(Continued  from  page  143.) 

Punishment  of  Fraudulent  Debtors— The  ^^  Judg- 
ment Summons'*  Clauses  in  the  Division  Courts'  Act, 

1st.  Touching  his,  the  debtor's,  estate  and  effects. 

2ndly.   Touching  the  manner  and  circumstances 

under  which  he  contracted  the  debt,  or  incurred  the 
damage  or  liability,  the  subject  of  the  action. 

Srdly.  As  to  the  means  and  expectations  he  then 
had,  and  as  to  the  property  and  means  he  still  hath, 
of  discharging  the  debt,  damage,  or  liability. 
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4tlily.  As  to  the  disposal  he  may  have  made  of 
any  property. 

Now,  whatever  may  be  the  cause,  it  appears  in 
many  cases  that  creditors  suing  out  judgment  sum- 
monses have  no  very  definite  object  in  view ;  they 
have  some  vague  notion  of  its  efficacy,  or  suppose 
that  their  business  is  to  be  done  by  the  Judge ;  that 
he  is  to  institute  a  rigid  examination,  to  ^^  ferret  out" 
grounds  for  commitment — ^in  fact,  that  he  is  to  act  as 
counsel  for  the  plaintiff.  Such  a  course  would  be 
foreign  to  the  Judicial  station  ;  and  although  a 
Oounty  Judge,  if  a  case  of  fraud  be  presented  to 
him,  or  if  from  the  questions  asked  he  perceives 
ground  for  a  strict  inquiry,  which  a  defendant  evinces 
a  determination  to  evade,  may  follow  up  and  push 
home  questions — ^yet  plaintiffs  should  understand  that 
they  themselves  must  come  prepared  with  some  tan- 
gible ground  upon  which  to  examine,  and,  which  they 
can,  support  by  evidence ;  yet  how  common  is  it  for 
plaintiffs,  when  asked  by  the  Judge  on  what  ground 
or  point  it  is  they  desire  to  examine  the  defendants,  to 
say — "  he  has  owed  the  money  for  a  long  time  and  I 
want  my  own,"  or  something  to  that  effect,  and  no 
more.  But  a  plaintiff  has  no  right  to  bring  up  a 
defendant  in  tms  way  unless  he  can  make  out  some 
fraud  or  improper  conduct  against  him,  or  elicit 
information  as  to  property  existing ;  and  a  plaintiff 
renders  himself  liable  in  costs  to  defendant  if  he 
wantonly  and  without  reasonable  cause  issue  a  judg- 
ment summons. 

It  is  recommended  that  no  defendant  be  brought  up 
on  a  judgment  summons  unless  the  plaintiff  can  show 
or  has  reason  to  believe  that  some  of  the  before 
mentioned  grounds  exist,  or  will  bo  able  to  show  that 
the  defendant  earns  or  might  earn  something  above 
what  is  necessary  for  the  support  of  himself  and 
fiimily* 

Bdngin  such  a  position  then,  let  the  plaintiff  when 
the  ease  is  called  on  at  Court,  state  at  once  that  he  is 
desirous  to  have  the  defendant  examined  upon  oath, 
and  when  he  is  sworn  let  him  examine,  asking  such 
questions  as  seem  necessary  to  establish  the  ground 
he  goes  upon. 

If  the  plaintiff  have  witnesses  he  can  then  have 
them  examined  unless  the  defendant  in  his  examina- 
tion has  admitted  all  they  could  prove.  If  by  the 
examination  or  evidence  it  is  shewn  to  the  Judge 
satisfaction : — 

1st.  That  the  defendant  in  incurring  the  debt  or 
liability  has  obtained  credit  from  the  plaintiff  under 
faUe  pretences^  or  by  means  of  frauds  or  breach  of 
tru9tj  or  has  wilfully  contracted  such  debt  without 
having  at  the  same  time  a  reasonable  expectation  of 
being  able  to  pay  or  discharge  the  same. 

2nd.     Or  has  made  or  caused  to  be  made  any  gift 


delivery  J  or  tranter  of  any  property,  or  removed^  or 
concealed  the  same  tcith  intent  to  defraud  creditore. 

8d.  Or  if  it  appear  that  the  defendant  then  ha» 
or  has  had  since  judgment  obtained  sufficient  means 
and  ability  to  pay  the  debt  and  has  not  paid  it. 

Then  the  plaintiff  will  be  entitled  to  an  order  to  com- 
mit  the  defendant  to  eaol  for  a  period  not  exceeding 
forty  days,  as  a  punishment  for  his  misconduct. 

Unless  in  gross  cases  of  fraud,  plaintiffs  wUl  find  it 
more  to  their  advantage  to  ask  for  an  order  to  pay  by 
instalments  and  our  own  experience  has  led  us  to  believe 
that  such  is  the  surest  means  of  collecting  a  judgment 
from  a  ^^  hard  case."  If  an  instalment  be  not  paid 
the  defendant  may  be  brought  up  from  time  to  time 
to  answer  for  the  default.  And  those  who  would 
brave  the  consequences  of  a  judgment  summons  where 
the  amount  was  ten  or  twelve  pounds,  would  not  be 
inclined  to  do  so  on  account  of  a  monthly  instalment 
of  fifteen  or  twenty  shillings. 

If  when  the  case  is  called  on  the  defendant  do  not 
appear,  the  plaintiff  should  request  the  Judge  to  make 
an  order  to  commit  him,  which  the  Judge  will  always 
do  upon  application  to  him,  not  otherwise,  if  the 
summons  have  been  duly  served  and  there  be  no  excuse 
given  for  the  defendants  non-appearance. 


MANUAL,   ON   THE   OFFICE  AND    DUTIES  OF 
BAILIFFS    IN    THE    DIVISION    COURTS. 


{For  the  Law  ,JoumaL — ^Bt  V- 
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Sale  of  Goods  (continued). 

So  soon  as  the  sale  is  over,  the  Bailiff  should 
with  all  convenient  speed,  deliver  to  purchasers  the 
articles  bought  by  them.  In  case  a  lease  or  term  for 
years,  belonging  to  the  person  against  whom  the 
execution  has  issued  be  sold,  the  Bailiff  should  perfect 
the  sale  by  executing  a  proper  deed  of  assignment  to 
the  purchaser,  for  until  this  be  done  the  term  will 
remain  vested  in  the  lessee :  {Playfatr  v.  Muegrove 
et  a/,  14  M.  &  W.  289  ;  Doe  d.  Hughee  v.  Jonee,  9 
M.  k  W.  372.)  If  the  lease  be  in  writing  and  the 
Bailiff  has  obtained  possession  of  the  document, 
he  may  execute  the  assignment  by  a  deed  en- 
dorsed thereon.  However  assigned,  the  lease,  when 
in  possession  of  the  Bailiff,  should  be  handed  over  to 
the  purchaser,  but  there  the  Bailiff's  duty  ends,  with 
respect  to  this  description  of  chattel. 

Return  of  Execution. 

Forthwith  after  the  execution  is  completed,  the 
Bailiff  should  return  the  result  to  the  Clerk   of 
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the  Court;  audit  is  expressly  provided' (Eule  12,) 
that  every  Bailiff  levying  and  receiving  any  money 
shall,  within  three  days  after  the  receipt  thereof, 
pay  or  transmit  the  same  to  the  proper  officer;  t.e., 
the  Clerk  of  the  Court.    (D.  C.  Act,  sec.  63.) 

Bailiffs  should  be  particular  in  observing  these 
requirements,  for  it  is  their  duty  to  do  so.  They  will 
also  consult  their  interests  by  punctuality,  for  if 
money  made  be  not  duly  paid  over,  it  will  be  the 
duty  of  the  Clerk  to  deduct  the  Bailiff's  fees  upon 
the  execution,  under  the  provision  of  the  14th  section 
which  by  the  Bailiff's  neglect  are  forfeited  to  the  fee 
fund  ; — and  further  it  is  enacted  by  the  69th  section 
of  the  Division  Courts  Act,  that  if  any  Bailiff  shall 
neglect  to  return  any  execution  within  three  days 
after  the  return  day  thereof,  the  party  having  sued  out 
such  writ  may  maintain  an  action  against  the  Bailiff, 
and  his  securities  on  the  security  covenant,  and  may 
recover  therein  the  amount  of  the  execution  with 
interest,  or  a  less  sum  in  the  discretion  of  the  Court, 
according  to  the  circumstances  of  the  case. 

An  execution  cannot  be  said  to  be  properly  return* 
ed  till  it  be  handed  to  the  Clerk  at  his  place  of  busi- 
ness, with  a  brief  statement  in  writing, ^signed  by  the 
Bailiff,  endorsed  thereon,  showing  what  he  has  done 
upon  such  execution.  This  statement  will,  of  course, 
vary  according  to  the  circumstances  of  each  case,  but 
it  should  in  all  cases  be  certain  and  definite.  Usually 
it  is  that  the  defendant  has  no  goods,  or  that  the 
amount  of  the  execution  has  been  made,  or  that  part 
of  the  amount  has  been  made,  and  no  goods  as  to  the 
residue : — 

The  following  forms  would  be  suitable. 

Return  of  the,  Goods, 
The  within  named  —^  bath  not  any  goods  or  chatteb  in 

the of  — — -  whereof  I  can  make  the  debt  (or  damages) 

and  costs  to  be  lef  led  as  the  within  wamat  oommaads  me. 

Dated  &o.  ,  ^ 

BaiUff. 

Return  when  money  made. 

By  virtae  of  this  warrant  to  me  directed,  I  have  made  of 

the  goods  and  chattels  of  the  within  named the  debt  (or 

damages)  and  costs  within  mentioned,  and  have  paid  over  the 

same  to  the  Clerk  of  the Division  Court,  County  of 

as  within  commanded. , 

Dated,  &c.  Bailiff. 


,  and  have  paid  the  same  over  to  the  Clerk  of  the  within 

named  Court — and  I  certify  that  the  said  hath  no  more  goods 
chattels  in  the  of whereof  I  may  make  the 


or 


residue  of  the  said  debt  (or  damages)  and  costs  or  any  part 
thereof  as  the  within  warrant  commands  me. 


Dated,  &c. 


Bailiff 


CONTEMPORARY  LITERATURE. 


Return  when  pari  has  been  madeand  no  goods  as  to  the  remainder. 

By  virtue  of  this  writ,  to  me  direoted,  I  hare  made  of  the 

goods  and  chattels  of  the  within  named to  the  value  of 


THE  LATE  FRAUDS. 
It  appears  now  manifest  that  the  proposed  change  in  the 
criminal  law,  making  a  breach  of  trust  a  punishable  offence, 
though  clearly  necessary  and  likely  to  prove  salutary  will 
not,  without  more,  effect  the  purpose  of  preventing  those 
frauds,  of  which  of  late  there  have  been  such  glaring  in* 
tances,  and  which  seem  generally  on  the  increase.     The 
measures  propounded  respecting  breaches  of  trust,  we  have 
more  than  once  brought  under  the  view  of  our  readers. 
The  Law  Amendment  Society,  at  the  desire  of  its  president, 
fully  inquired  into  the  subject,  and  found  that  the  offence 
was  much  more  frequently  committed  than  had  been  sup- 
posed, and  especially  among  traders  of  an  inferior  descrip- 
tion.    The  bill  proposed  as  the  result  pf  their  investigation, 
was  confined,  as  Lord  Brougham  had  recommended,  to 
the  case  of  trustees  appropriating  trust  funds  to  their  own 
use,  and  thus  •committing  the  breach  of  duty  for  their  per- 
sonal benefit.     His  lordship  has  since  given  a  preference 
to  the  measure  proposed  by  Mr.  Cox  in  the  Law  Times;  ^ 
but  we  incline  to  prefer  the  plan  of  the  Society.    One  thing, 
however,  is  apparent,  that  the  Government,  according  to 
the  announcement  of  the  Lord  Chancellor,  is  resolved  upon 
propoaine  to  extend  the  Bankers'  Act  to  all  trustees,  whe- 
ther receiving  payment  as  agents  or  not,  and  surely  to  this 
there  oan  be  no  possible  objection.    It  has  lately  been  urged 
in  the  House  of  Lords,  by  Lord  St.  Leonards,  that  care 
must  be  taken  to  protect  trustees  from  the  risk  of  falling 
within  the  scope  of  the  enactment,  when  they  violate  their 
duty  without  a  criminal  intent.     We  conceive  that  there 
will  be  found  no  difficulty  in  giving  them  this  protection^ 
if  indeed  they  have  it  not,  in  the  punishment  being  con- 
fined to  those  who  take  property  only  held  by  them  in  their 
fiduciary  character,  and  employ  it  for  their  own  profit,  and 
not  in  the  manner  prescribed  by  the  terms  of  the  trust. 
That  nothing  done  under  a  resulting  trust  should  be  within 
the  provisions  of  the  Act,  is  clear.    No  one  of  course  can 
be  affected  by  its  provisions  who  has  not  either  declared  a 
trust  or  acted  as  a  trustee,  and  in  that  capacity  received 
money  or  other  property.     The  suffering  trustees  to  receive 
remuneration,  is  another  essential  point  of  all  such  measures. 
But  though  this  improvement  of  our  law  is  of  great  moment, 
indeed  absolutely  necessary  to  remove  from  it  the  stigma 
under  which  it  now  labours — of  being  the  only  system  in 
the  civilized  world  which  does  not  treat  the  greatest  of 
frauds  as  any  offence  at  all ;  there  yet  remain  oUier  instan- 
ces of  a  scandalous  nature,  of  acts  which  every  man  regards 
as  highly  criminal,  being  yet  either  certainly  beyond  the 
scope  of  our  criminal  jurisprudence,  or  so  near  its  outer- 
most verge  as  to  make  more  than  doubtful  their  falling 
within  the  boundary  line. 

^  Letter  to  Lord  Badnor :  Law  Mag.  and  Rev.,  November,  I8661 
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The  owner  of  land  grants  an  equitable  mortgage  upon  it, 
by  depositing  his  title-deeds  with  his  banker,  or  other 
lender  of  money,  and  to  make  the  matter  clear,  he  gives  a 
memorandum  to  that  effect.  He  receives  the  money,  and 
next  day  conveys  the  property  to  some  one,  who,  not  see- 
ing the  title-deeds,  probably  gives  a  price  below  its  value, 
but  indeed  may  have  been  assured  that  there  has  been 
sixty  years'  possession,  and  that  there  are  no  title-deeds. 
The  owner  thus  commits  a  gross  fraud  upon  two  parties ', 
the  lender,  whom  he  compels  to  get  a  legal  conveyance  by 
a  chancery  suit,  and  the  purchaser,  who  has  paid  his  money 
for  a  parchment  worth  absolutely  nothing.  It  is  usually 
said  that  such  cases,  if  more  than  one  be  concerned  in  them, 
come  within  the  great  drag-net  of  the  law,  under  the  bead  of 
"conspiracy  to  defraud."  It  would,  we  believe,  be  diffi- 
cult to  frame  an  indictment  if  only  one  offender  were  im- 
plicated. It  would  hardly  be  held  an  obtaining  money  on 
fklse  pretences.  But  indeed  the  gross  fraud,  the  crime, 
we  venture  to  call  it,  though  the  law  does  not,  of  conceal- 
ing a  prior  mortgage  and  granting  a  second,  only  works  a 
foreclosure ;  though  instances  of  this  kind  are  of  daily  oc- 
curence, offences  perpetated  by  persons,  some  of  whom,  we 
grieve  to  say,  have  belonged  to  the  profession  which  they 
disgraced,  and  had  risen  high  in  the  legal  ranks.  Person- 
al property  is  made  in  the  same  way  the  subject  of  gross 
ftnd  barefaced  frauds,  amounting  morally,  not  merely  to 
cheating,  but  to  robbery.  The  owner  of  goods  sells  them, 
or  pledges  them  again  and  again  ;  and  if  he  only  avoids 
that  which  amounts  to  larceny,  and  takes  care  that  he  shall 
not  be  held  to  obtain  money  on  false  pretences,  he  is  only 
a  debtor  and  not  a  criminal.  Take  the  instance  which  has 
recently  occured  of  a  shipowner :  he  eives,  to  cover  his  bal- 
ance due  to  his  banker  or  other  creaitor,  some  half-docen 
vessels  in  pledge;  l>ut  the  creditor  omitting  to  take  due 
precautions  as  to  the  register,  the  crafty  debtor  sells  all  the 
six,  pockets  the  price,  and  leaves  his  creditor's  security 
worth  absolutely  nothing. 

These  are,  compared  with  other  cases  of  fraud,  equally 
gross  in  reality,  somewhat  in  appearance  more  glaring,  be- 
cause more  plain  in  the  statement  But  perhaps,  the 
frauds  that  have  a  less  revolting  semblance  are  on  that  ac- 
count the  more  difficult  to  guard  against,  and  the  more 
likely  to  be  committed.  The  parties  to  a  banking  or  other 
speculation,  finding  that  they  have  been  unsuoc^isful,  and 
are  in  a  state  of  hopeles  insolvency,  besides  committing  the 
more  ordinary  breach  of  trust,  by  appropriating  to  them- 
selves the  funds  under  their  control,  and  thereby  carrying 
on  their  individual  speculations  unconnected  with  that  of 
the  joint  concern,  endeavour  to  protract  its  existence,  and 
to  obtain  more  funds  for  their  own  accomodation,  by  making 
false  statements  of  the  condition  of  the  partnership,  re- 
presenting to  some  as  profitable  a  concern  which  they  know 
and  to  others  confess,  to  bo  not  only  unprofitable,  but  des- 
perate ;  keep  up  this  delusion  by  paying  dividends  out  of 
the  almost  exhausted  capital,  and  thus  draw  in  solvent 
parties  to  become  associates  in  their  risks,  as  well  as  to 
contribute  towards  their  funds.  It  is  not  to  be  doubted 
that  a  trader,  be  he  banker  or  merchant,  may,  without 
committing  any  offence  even  in  a  moral  view,  conceal  from 
his  customers  a  momentary  embarrassment  in  his  affairs, 
amounting  to  a  risk  of  failure,  because  he  may  reasonably 
hope  that  this  cloud  shall  pass  away,  and  his  security  be 


restored,  whereas  a  discloenre  might  work  his  ruin,  and 
also  injure  his  creditoFS  at  large.  But  it  must  always  be 
a  question  how  far  he  shall  cany  this  concealment,  and 
how  long  continue  to  receive  money  or  goods  which  must 
be  involved  in  the  hazards  of  his  position.  But  there  is 
all  the  difference  in  the  world  between  the  mere  suppres- 
sion of  the  truth,  how  long  soever  it  may  be  continued,  and 
the  positive  affirmation  of  a  falsehood ;  not  merely  answer- 
ing a  question,  but  volunteering  a  statement  that  he  is 
solvent  and  thriving  in  his  trade,  when  he  knows  that  he 
is  in  hopeless,  irremediable  insolvency,  and  must  be  utterly 
ruined,  even  afler  receiving  the  contribution  he  seeks. 
That  this  is  a  fraud  of  the  deepest  die,  and,  morally  speak- 
ing, tantamount  to  robbery  can  admit  of  no  doubt.  That 
the  law  of  England  at  present  would  regard  it  as  an  indict- 
able ofience,  and  panbh  it  as  such,  is,  to  say  the  least  of 
it,  far  enough  from  certain.  We  may,  indeed,  positively 
affirm  that  it  would  not. 

Now,  for  all  such  frauds  as  we  have  been  describing,  it 
appears  to  be  absolutely  necessary  that  specific  penal  enact- 
ments should  be  provided.  In  matters  of  criminal  juris- 
prudence there  can  be  no  such  thing  as  declaratory  laws. 
There  must  be  a  distinct  statu toiy  provision  denouncing 
the  practice  as  an  offence,  and  attaching  to  its  commission 
condign  punishment.  We  cannot  in  this  case  adopt  the 
maxim  of  Cicero,  ''  sunt  animadvertenda  peccata  maxims 
quse  difficillim^  pnecaventur,"*  if  by  maxitni  is  to 
be  intended  the  heaviness  of  the  penal  visitation ; 
because  regard  must  always  be  had  to  the  novelty 
of  the  infliction,  and  to  the  circumstance  of  the 
matter  having  hitherto  so  long  been  treated  as  not 
legally,  but  only  morally,  criminal.  But  if  it  be  only 
meant  that  such  offences  are  peculiariy  deserving  of  some 
punishment,  as  are  with  difficulty  prevented  ftom  injuring 
society  by  the  &cilities  afforded  for  their  perpetration,  and 
by  the  tendency  of  unprincipled  persons  to  commit  them — 
then,  doubtlen,  the  great  moralist's  dietum,  anticipating 
in  his  earliest  orations  his  ftitare  ethical  eminence,  is  weS 
entitled  to  our  respect. 

That  there  may  be  considerable  difficulty  in  framing 
statutory  provisions  with  this  view,  we  are  far  from  deny- 
ing; but  we  can,  on  no  account,  believe  that  this  may  not 
be  surmounted.  We  trust  that  the  same  committee  of  the 
Law  Amendment  Society  which  examined  the  other  and 
kindred  scbject  of  criminal  breaches  of  trust,  may  speedily 
apply  itself  to  this  enquiry  likewise ;  and  it  is  with  the  hope 
of  drawing  their  attention  to  it  that  we  have  put  together 
these  remarks.     {Law  Mag,  and  Rev,j  May,  1857.) 


AUBIS. 

There  is  no  more  curious  and  mysterious  subject  in  the 
annals  of  the  criminal  courts  than  the  question  of  alibis. 
Occasionally,  and  it  is  to  be  feared  frequently,  it  comes  be- 
fore a  jury  under  the  perplexing  and  painful  aspect  of  an 


*  It  is  singiilar  that  he  is  reallj  speakiDg  of  the  kind  of  fravda- 
lent  practices  which  form  the  subject  of  this  article. — <*  Tecti  esse  ad 
alienos  possamns;  intimi  multa  aportiora  videant,  necesse  est 
Socium  vero  cavere  qui  possumus  ?  Quern  etiam  si  metuimus,  jus 
officii  laodimns.  Recte  igitur  majores  eum,  qui  soeium  fefellisset, 
in  Tiromm  bonorum  numero  non  putarunt  haberi  oportere." — 
(^Pro  S.  Ro9cia,  Amer.  XL.) 


1857.] 
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issue  iQ  whiohy  on  directly  coDflicting  statements  of  opposite 
witnesses,  it  has  to  be  determined  which  side  is  telling  the 
plain  truth,  and  which  is  committing  flat  perjury.  But 
generally  it  may  bo  hoped  and  believed  that  there  is  no  per- 
jury in  the  case ;  that  the  witnesses  on  both  sides  are  speak- 
ing alike  what  they  believe  to  be  true ;  and  that  the  solution 
of  the  enigma  is  to  ba  found  in  the  common  error  of  mistaken 
identity. 

A  case  which  was  tried  on  the  25th  July,  1857,  in  the 
Grown  Court  at  Exeter,  before  Crompton,  J,  is  a  striking  illus- 
tration of  this  hypothesis.  The  prisoner  was  a  naval  officer, 
and  the  son  of  an  admiral ;  and  he  was  placed  in  the  dock 
on  a  charge  of  having  presented  at  a  Plymouth  bank  a  fcr- 
gcd  order  for  the  payment  of  money  in  the  name  of  the 
Paymaster-General.  The  order  was  undoubtedly  forged, 
and  it  was  proved  to  have  been  presented  at  the  bank  in 
the.  presence  of  two  or  three  clerks,  by  one  of  whom  it  was 
cashed,  and  the  money  handed  to  the  person  who  presented 
it.  The  transaction  lasted  only  three  minutes,  and  does 
not  seem  to  have  attracted  much  attention  at  the  time  on 
the  part  of  any  of  the  clerks  :  nor  had  any  one  of  them  any 
previous  acquaintance  with  the  prisoner's  person.  '  But 
subsequently,  when  the  forgery  had  been  discovered,  one 
of  the  clerks  picked  out  the  prisoner  from  among  a  number 
of  men  on  board  one  of  her  Majesty's  ships  and  identified 
him  as  the  man  by  whom  the  forged  order  had  been  pre- 
sented. The  same  clerk  and  other  clerks  swore  at  the 
trial — not,  indeed,  positively,  but  to  the  best  of  their  belief 
and  apparently  without  any  inward  doubt  or  misgiving — 
that  the  prisoner  was  the  man  who  had  presented  the  cheque. 
This  was  the  case  for  the  prosecution.  For  the  defence, 
witnesses  of  the  highest  respectability — officers  in  the  navy 
and  friends  of  the  prisoner — ^were  called,  who  deposed  in 
the  most  distinct  manner  that  the  prisoner  had  been  in  their 
company  during  the  afternoon,  and  especially  at  and  about 
the  precise  time  when,  according  to  the  case  for  the  prose- 
cution, it  was  stated  that  he  had  been  alone  in  the  bank. 
The  cross  examinaton^  as  to  the  identity  of  the  day,  the 
hour,  and  the  minute,  did  not  seem  to  be  very  scrutinising, 
but  enough  was  elicited  to  induce  thejudges  to  recommend 
the  counsel  for  tho  Crown  to  retire  from  the  prosecution — 
a  recommendation  which,  of  course,  was  acted  on,  and  a 
verdict  of  not  guilty  was  taken  accordingly. 

The  propriety  of  this  course  was  unquestionable, 
although  it  must  be  held  at  the  same  time  to  involve 
considerations  of  great  import.  It  would  not  have  been 
fair  or  expedient  to  have  reduced  the  jury  to  the  necessity 
of  pronouncing  on  the  value  of  such  evenly-balanced 
evidence.  There  was  it  is  true,  a  slight  preponderance 
of  direq};  evidence  in  favour  of  the  prisoner;  but  the 
unbiassed  and  unimpeachable  evidence  of  the  bank  clerks 
although  less  formally  affirmative,  and  positive  could  not  by 
conscientious  men  of  common  sense  be  regarded  as  in  any 
degree  le<?s  weighty  than  the  evidence  for  the  prisoner. 
It  was  just  and  charitable,  and  therefore  reasonable  and  ex- 
pedient, that  the  prisoner  should  have  the  benefit  of  the  in- 
extricable doubt  which  had  been  raised  and  attached  in- 
separably ts  the  case ;  and  fortunately  the  supposition  that 
in  the  hurry  of  business,  the  witnesses  for  the  prosecution 
had  been  misled  by  tho  casual  resemblance  between  the 
prisoner  and  the  actual  passer  of  the  forged  order,  affi>rded 
the  desirable  outlet  from  the  difficulty. 


This  case,  like  most  others  in  which  the  identity  of  the 
prisoner  as  the  perpretator  of  a  crime  is  questioned,  points, 
as  its  moral,  the  danger  and  injustice  of  ever  convicting 
any  prisoner  on  mere  evidence  of  identity  alone.  Where 
such  evidence  is  given  by  witnesses  who  have  been  previ- 
ously well  acquainted  with  a  prisoner,  it  maybe  received  per- 
haps ex  neccssitnte  rei,  although  even  then  with  great  reluc- 
tance, to  fix  the  identity  of  a  prisoner ;  yet  even  in  such 
cases  the  value  or  such  evidence  may  be  reduced  to  nothing 
virtually,  if  the  surrounding  circumstances  raise  a  reason- 
able presumption  that  the  witness's  attention  or  perception 
was  attracted  insufficiently  to  the  person  alleged  to  have 
been  identical  with  the  prisoner  None  of  us  are  wanting 
in  personal  experience  of  cases — such  as  that  which  Mr. 
Collier  cited  from  his  own  recent  case — in  which  even 
our  intimate  friends  are  prepared  to  declare  unhesitatingly 
that  they  have  seen  and  even  talked  with  us  in  places  and 
and  at  times  when  we  know  and  can  prove  by  other  similar 
evidence  that  we  were  far  away,  or  elsewhere  and  otherwise 
engaged.  A  careless  glance,  an  abstracted  thought,  an  in- 
ward vision,  or  a  passing  hallucination,  are  the  causes  of 
optical  delusions  fiir  stronger,  and  quite  as  unquestionable 
as  that  which  acted  simultaneously  on  the  witnesses  for  the 
prosecution  in  the  case  we  have  cited.  The  singular  thing 
is,  that  such  delusions  are  known  to  be  produced  on  several 
persons  at  the  same  moment  of  time,  not  only  where,  as  in 
the  case  cited,  the  accidental  resemblance  of  external  ob- 
jects, acting  on  diverted  minds,  excites  the  same  sentiment 
of  identity,  but  even  where  there  is  either  no  external 
counterpart  or  object,  or  none  adequate  to  produce  the  sen- 
timent ;  but  the  impression  is  created  by  the  same  imagi- 
native conception  being  suggested  by  different  persons  by 
one  and  the  same  mental  process  or  fortuitous  sympathy, 
In  all  such  cases  juries  will  do  well  to  take  a  practical  les- 
son from  the  laws  of  metaphysics^  and  to  refuse  in  all  rea- 
sonable cases  of  disputed  identity,  to  convict  a  prisoner  un- 
less his  guilt  or  complicity  be  established  or  corroborated 
by  extrinsic  evidence.  It  is  seldom  that  some  scrap  of  cir- 
cumstantial evidence  cannot  be  adduced  to  resolve  a  doubt 
on  such  a  question ;  but  where  it  is  wanting,  it  is  only  com- 
mon law  and  common  sense  that  the  prisoner  should  have 
the  benefit  of  that  doubt. — Law  Times,  August  Ist,  1857. 
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QUEEN'S    BENCH. 

(Rfpofted  by  0.  RomNSOir,  Esq.,  Barrider^itrTdtw. 
(miiary  Twin,  20th  Vic.) 

IltTOH0HCO«K  V.   ObOZTKITB. 

&iii6fe.  that  a  partner  of  the  plaintiff,  not  joined  in  tlio  action,  is  admlssablo  ai  a 
'vitnoss. 

This  was  an  action  of  replevin,  tried  at  Samia,  before  Draper^ 
C.  J.  A  witness  was  called  for  the  plaintiffs,  nVilliani  J.  Mills) 
who  it  tarned  out  was  *  partner  with  the  plaintiff,  and  therefore 
ought  to  have  been  joined  in  the  action,  but  was  not.  His  com- 
petency was  objected  to,  but  the  learned  judge  received  his  evi- 
dence. 

A  verdict  having  been  found  for  defendants,  7>.  B,  Read  obtained 
a  rale  niii  for  a  new  trial.  • 

KoBiwsoN,  G.  J.,  delivered  tho  judgment  of  the  court. 
Mill's  evidence,  though  he  was  a  partner  of  the  plaintiff,  was 
properly  received,  we  think,  because  not  being  a  party  to  the  re- 
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oord,  the  objection  to  his  evidenoe  seems  to  be  redaoed  to  the 
ground  of  mere  pecuniary  interest,  which  is  no  longer  an  objection. 
The  defendants  might  have  pleaded  in  abatement,  if  they  knew  of 
Mills  being  a  partner;  but  it  is  very  possible  they  did  not  know 
it,  and  there  is  much  force  in  the  argument,  that  admitting  the 
witness  under  such  circumstances  may  lead  to  abase,  for  a  partner 
may  be  intentionally  omitted  to  be  joined,  in  order  that  ho  may  make 
his  appearance  on  the  trial  as  a  witness.  That  is  true,  but  still 
the  act  must  be  carried  into  effect,  and  I  hardly  think  that  such 
a  case  comes  within  the  meaning  of  the  exception  of  persons  on 
whose  behalf  an  action  is  brought.  We  need  not,  however,  pursue 
that  question  further,  for  the  plaintififs  witness  was  receiTed,  and 
the  yerdict  is  in  favour  of  the  party  objecting,  so  that  can  form 
no  ground  for  our  interfering. 

The  jury  seem  not  to  have  credited  fully  his  account  of  the 
transaction,  and  when  wo  look  at  the  whole  case,  we  cannot  say 
that  they  certainly  came  to  a  wrong  conclusion. 


Hawkiivs  v.  Pattxeson. 

TThare  a  iadg«*a  order  has  been  obtalDed  to  alter  the  vttnir*  facias  to  another  aa> 
size,  It  la  no  otJecUon  that  the  trial  took  place  without  the  alteration  having 
been  actually  made. 

In  this  case,  Eeclet^  Q.  C.  moved  for  a  new  trial,  on  the  ground 
that  the  niti  pritu  record  did  not  authorize  the  trial,  there  being 
no  alteration  made  in  the  venire  facitu  from  the  previous  assizes  ; 
and  on  affidavits. 

Upon  the  affidavits  a  new  trial  was  granted,  and  that  part  of  the 
case  is  not  material  to  be  reported.  As  to  the  defect  in  the  record, 
Robinson,  C.  J.,  in  delivering  the  judgment  of  the  court,  said: — 

**  There  is  an  order  of  a  judge  endorsed,  allowing  the  venire  to 
be  altered  to  the  assizes  in  October,  but  the  yenire  for  the  previous 
assizes  in  May  is  left  as  it  was,  with  a  copy  of  the  fiat  for  the  alter- 
ation written  opposite  to  it  in  the  margin.  The  right  day  might 
be  inserted  at  any  time  according  to  thejudge*8)fa^ 


In  KB  Stoddakt  and  Thi  Municipalitt  or  thi  Unitid  Town- 
ships or  WiLBX&TOBCK,  Geattan,  and  Fbasbb. 

By-law — Overeeere  of  higkwaye^  Statute  labour, 

A  by-law  directing  that  the  oreneem  of  highways  should  bring  any  person  refus- 
ing or  neglecting  to  perform  statute  labour,  before  the  reeve  of  the  municipidlty, 
or  the  nearest  J.  P.  who  upon  conviction,  should  impose  a  fine  of  6s.  for  each 
day's  neglect,  with  costs,  andat^udge  that  the  nayment  of  the  said  fine  and 
costs,  shonld  not  relieve  him  fh)m  perfbrmanee  or  the  labour ;  and  in  ds&ult  ot 
payment,  should  issue  a  distress  warrant. 
Held  good. 

PhUlpotte  obtained  a  rule  en  defendants  to  show  cause  "why 
their  by-law,  passed  on  the  16th  of  April,  1866,  No.  18,  should  not 
be  quashed  in  part — that  is,  as  to  the  6th  section  thereof — ^with 
costs,  on  the  ground  that  such  part  is  void  and  illegal,  and  beyond 
the  power  of  the  municipality  to  pass. 

The  by-law  moved  against  was  passed  for  defining  the  duties  of 
everseers  of  highways,  and  determining  the  fines  to  be  paid  by  per- 
sons neglecting  to  perform  statute  labour. 

The  sixth  clause  was  in  these  words,  «  And  it  is  further  enact- 
ed that  the  said  overseers  of  highways  are  hereby  directed  and  re- 
quired, on  the  refusal  or  neglect  of  any  person  within  their  section 
liable  to  perform  statute  labour,  to  go  before  the  reeve  of  this  mu- 
nicipality, or  the  nearest  justice  of  the  peace,  and  make  oath  of 
the  refusal  or  neglect  of  such  person,  whereupon  the  said  reeve  or 
justice  shall  issue  a  summons  to  have  the  party  so  offending 
brought  before  him,  the  said  reeve  or  justice,  and  upon  conviction 
shall  impose  a  fine  of  five  shillings  for  every  day  he  has  refused  or 
neglected  to  perform  the  statute  labour  due  by  him,  with  the  costs 
of  prosecution,  and  adjudge  that  the  payment  of  the  said  fine  and 
costs  shall  not  relieve  him  f^om  the  performance  of  the  said  statute 
labour,  but  that  the  defaulters  shall  still  be  required  to  perform 
the  same,  notwithstanding  the  payment  of  the  said  fine  and  eosts ; 
and  in  default  of  the  payment  of  the  same,  the  said  reeve  or  just- 
ice of  the  peace  shall  issue  a  distress  warrant  against  the  goods 
and  chattels  of  the  defaulters,  that  the  amount  of  the|fine  and  costs 
may  be  recovered  by  sale  of  the  same." 

The  objections  were  that  there  is  no  provision  made  by  statute 
16  Vic.  ch.  182  (the  assessment  act),  for  enabling  municipalities 
to  enforce  the  performance  of  statute  labour,  or  to  inflict  penalties 


for  the  non-perfbrmance.  That  no  by-law  had  been  passed,  authox  - 
ising  a  commutation  of  the  labour  by  paying  money  in  lieu,  accord- 
ing to  the  3Qth  section  of  16  Vic,  ch.  182 ;  and  that  there  was  no 
special  or  otlier  promulgation  of  this  by-law,  according  to  the 
ir)r)th  section  of  12  Vic.  ch.  81;  as  amended  by  14  &  15  Vic. 
ch.  120. 

i2urAar(/f  shewed  cause,  Conner,  Q.  C,  supported  the  rule. 

Robinson,  0.  J.,  delivered  the  judgment  of  the  court 

We  see  no  valid  objecdon  to  the  sixth  section  of  this  by-law. 
There  is  no  question  about  commutation.  For  all  that  is  shewn, 
all  persons  in  these  townships  have  to  perform  their  statute  labour 
when  warned,  and  this  by-law  provides  only  for  enforcing  the  per- 
performance  of  such  labour,  and  in  a  manner  in  which  the  munici- 
pality has  power  by  law  to  enforce  it — that  is,  by  fine.  This  au- 
thority is  given  by  12  Vic,  ch.  81,  sec.  81,  sub  sec.  28. 

We  cannot  conceive  what  can  have  been  meant  by  the  last  ob- 
jection taken  to  this  by-law — that  it  was  not  promulgated  accord- 
ing to  12  Vic,  ch.  81,  sec  166,  as  amended.  That  provision  ap- 
plies only  to  a  certain  class  of  by-laws  very  different  from  this. 

Rule  discharged,  with  costs. 


Tbb  QBiaT  WxsTBBN  Railwat  Coxpant  t.  Rovsi. 
Railway — Aeeesement  of. 

Under  the  16th  Vie.,  ch.  182,  see.  21,  only  the  land  ocapled  by  a  railway  b  sul^ert 
to  assessment,  and  not  the  superstructure. 

The  dedskm  of  a  county  court  Jadge  is  not  final. 

This  was  an  action  of  replevin,  brought  by  the  plainUffs  against 
the  defendant  to  replevy  two  hundred  cords  of  wood,  lying  at  the 
Princeton  station,  inUie  township  of  Blenheim,  in  the  county  of  Ox- 
ford, and  of  the  value  of  £62  10s. ;  and  by  the  consent  of  the  par- 
ties, and  by  the  order  of  the  Hon.  Mr.  Justice  Bums,  dated  Snl  of 
February,  according  to  the  Common  Law  Procedure  Act,  1866, 
the  following  case  was  stated  fer  the  opinion  of  the  court,  without 
any  pleadings : — 

1.  The  Qreat  Western  Railway  Company's  line  of  railway  passes 
through  the  township  of  Blenheim,  which  is  a  Municipal  Cor- 
poration under  the  Upper  Canada  Monioipal  Corporations  Acts. 

2.  For  the  year  1866,  the  assessor  for  the  Municipal  council  as- 
sessed the  railway  company  thus : 

Land  in  roadway  through  township  124y'^9  acres...  £1,0C0    0    0 

Station  grounds  6^9  acres 1,000    0    0 

Value  of  roadway 80,000    0    0 

£32,000    0    O 


8.  That  the  item  of  £80,000  is  for  the  superstructure  of  the  road, 
in  addition  to  the  value  of  the  land  itself,  which  is  included  in  the 
first  sum  of  £1000. 

4.  That  the  land  itself  was  assessed  according  to  the  average 
value  of  land  in  the  locality,  and  the  sum  of  £1000  expresses 
such  value  excluding  superstructure. 

6.  That  the  railway  company  appealed  to  the  court  of  revision 
of  the  municipal  council,  who  confirmed  the  assessment  made  by 
the  assessor,  and  from  this  decision  the  railroad  company  appeal- 
ed to  the  judge  of  the  county  court,  who,  upon  hearing  the  mat- 
ter, amended  the  roll  thus : 

"Station  and  buildings £1,00^    0    0 

Roadway ond superstructure., 2], 000    0    0 

£22,000    0     0 


6.  That  the  judge,  in  the  item  of  £21,000,  included  the  land, 
and  also  the  superstructure,  which  he  reduced  to  £2000  per  mile, 
instead  of  £8,000  per  mile  as  set  down  by  the  assessor. 

7.  That  the  superstructure  at  £2,000  per  mile  includes  rails, 
ties,  chairs,  and  gravel  for  ballast. 

8.  That  the  defendant  is  the  regular  authorised  collector  for  the 
municipal  council,  and  has  seized  the  wood  to  recover  £44  3s.  6^d. 
the  amount  due  by  the  plaintiffs  for  their  proportion  of  the  year's 
assessment  according  to  the  valuation  of  £22,000. 
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9.  That  the  rate,  appointment  of  collector,  leTy  and  seizure, 
have  been  regularly  and  lawfully  performed,  subject  to  the  le- 
gality of  the  assessment  in  respect  of  the  superstructure. 

The  questions  for  the  opinion  of  the  court  are : 

First — Whether  the  assessment  roll  shows  that  the  company  are 
illegally  charged  for  superstructure. 

i^fcofirf— Whether  the  decision  of  the  judge  of  the  county  court 
is  final,  so  as  to  debar  the  plaintiffs  from  now  repeating  the  objec- 
tion to  the  assessment  and  rate  in  respect  to  superstructure,  and 
from  resisting  the  payment  of  the  rate  imposed  in  respect  thereof/ 

Third — Whether  the  assessor  having  taken  into  consideration 
the  average  value  of  the  land  as  aforesaid,  his  duty  was  at  an  end, 
and  he  could  not  add  thereto  the  value  of  the  superstructure. 

If  the  court  shall  be  of  opinion  in  the  afiirmative  on  the  first  and 
third  questions,  and  in  the  negative  on  the  second  question,  then 
judgment  shall  be  entered  up  for  the  plaintiffs  for  one  shilling 
damages,  and  costs  of  suit 

If  the  court  shall  be  of  opinion  in  the  negative  on  cither  the  first 
or  third  question,  or  in  the  afiirmative  on  the  second  question, 
tlien  that  the  defendant  have  judgment  for  a  return  of  the  said  two 
hundred  cords  of  wood,  to  hold  to  him  irreplevisable  forever,  and 
his  costs  of  defence. 

Irving  for  the  plaintiffs ;  Ecclety  Q.  C,  for  defendant. 

RoBiNflOK,  C.  J  ,  delivered  the  judgment  of  the  court 

We  find  nothing  in  any  statute  which  relates  to  the  question 
submitted  in  this  case,  besides  the  2lst  clause  of  IG  Vic,  ch.  182, 
and  it  was  admitted  on  the  argument  that  there  is  no  other  enact- 
ment on  the  subject. 

The  language  of  that  clause  is  too  plain  to  admit  of  doubt.  The 
legislature  has  expressly  directed  what  is  to  be  assessed ;  and  in 
respect  to  the  roadway,  it  is  the  actual  value  of  the  land  occupied 
by  the  road  which  the  assessors  are  to  place  on  the  roll,  and  it  is 
in  so  many  words  directed  that  the  value  shall  be  estimated  accord- 
ing  to  the  average  value  of  land  in  the  locality.  That  excludes  the 
superstructure,  such  as  the  iron  rails,  bridges,  &c.,  and  we  have 
flo  doubt  that  was  the  intention  of  the  legislature. 

It  is  true  that  by  the  third  clause  of  the  same  act  the  term  land 
is  made  to  include  all  buildings,  or  other  things  erected  upon  or 
afilxed  to  the  land,  so  as  to  form  part  of  the  realty ;  but  that  is  a 
general  direction ;  the  subsequent  clause  (21st)  provides  in  a  pecu- 
liar manner  for  the  case  of  railways,  and  makes  it  an  exception  to 
the  general  rule.  The  26th  and  28th  clauses  of  ch,  182  only 
make  the  decision  of  the  judge  of  the  county  court  final  in  regard 
to  such  matters  as  are  to  be  submitted  to  him :  that  is,  any  alleged 
over-charge  or  under-charge,  or  the  wrongful  insertion  or  omis- 
sion of  any  persons'  name.  We  think,  therefore,  that  the  plain- 
tiffs should  have  judgment  for  a  shilling  damages,  for  the  question 
is  not  whether  the  superstructure  upon  the  roadway  has  been  over- 
valued, but  whether  there  was  any  authority  for  assessing  it  at  all, 
and  upon  this  point  the  judgment  of  the  county  court  is  not  to  be 
final.    It  is  the  act  of  parliament  that  must  govern. 

Judgment  for  plaintiffs. 


The  learned  judge  held,  that  if  he  had  before  that,  by  his  con- 
duct, rendered  himself  liable  as  a  general  partner,  he  would  not 
cease  to  be  liable  because  he  had  afterwards  abstained ;  and  otL 
that  direction  the  jury  found  for  plaintiff. 

A.  Wilson,  Q.  C,  obtained  a  rule  nisi  for  a  new  trial,  to  which 
J.  Duggan  shewed  cause,  citing  Andrews  v.  Schott,  10  Barr  47  ; 
Coll.  on  Part,  sec.  99. 

BoBiNsoN,  C.  J.,  delivered  the  judgment  of  the  court. 

We  think  the  verdict  is  consistent  with  the  evidence.  Upon  the 
testimony  of  Holland  we  think  it  clear  the  defendant,  Mr.  Uowes^ 
did  not  confine  himself  '*  to  examining  into  the  state  and  progress 
of  the  partnership  concerns,  and  advising  as  to  their  management," 
which  he  might  have  done  without  making  himself  liable  as  a  gen- 
eral partner,  but  that  he  did,  as  well  as  the  other  members  of  the 
committee,  ^^  transact  business  oii  account  of  the  partnership  "  ihere- 
by  interfering  in  such  a  manner  as  under  the  14th  clause  of  the 
act  subjects  him  to  be  deemed  a  general  partner. 

The  committee  were  nothing  less  than  a  committee  of  manage- 
ment, of  which  Mr.  Bowes  was  for  a  considerable  time  the  chair- 
man. They  did  more  than  advise,  they  directed  and  acted  and 
while  they  did  that  they  could  not  escape  the  consequence  of 
interfering  in  the  transaction  of  the  business  by  calling  themselves 
an  advising  committee. 

We  are  of  opinion  also,  that  there  was  sufiicient  evidence  of 
Holland  being  authorised  as  general  agent  to  make  notes  in  the 
name  of  the  firm,  and  that  he  was  known  by  the  defendants  to  be 
in  the  habit  of  doing  so  ;  and  besides,  these  notes  were  given  for 
the  price  of  supplies  furnished  to  the  boats,  for  which  the  plain- 
tiffs would  bo  entitled  to  recover  under  the  common  counts. 

The  defendant,  Bowes,  having  once  rendered  himself  liable  to 
be  deemed  a  general  partner,  stands  thenceforward  upon  the  same 
footing  as  the  other  general  partners,  and  we  think  there  is 
nothing  in  the  point  of  his  having  ceased  to  interfere  in  the  busi- 
ness before  these  goods  were  furnished,  if  the  fact  were  so. 

Rule  di8chai*ged. 


Hutchison  v.  Bowes,  McDohell  akd  Cottoh. 
Limited  partnership — 12  Fic,  eh.  75.  sec.  14. 

\nierd  a  Bporial  partoer  of  a  limited  partnership  has  onoe  rendered  himself  liable 
as  a  general  pvtner,  under  sec.  14,  by  interftring  In  the  bnslneei,  he  continues 
80  lijU>le,  and  Is  not  relieved  after  he  has  ceased  to  intermeddle. 

This  was  an  action  upon  three  notes,  alleged  to  have  been  made 
by  defendants  under  the  name  and  firm  of  Donald  Bethune  &  Co., 
payable  to  the  plaintiff  or  order ;  and  upon  common  counts  for 
goods  sold  and  delivered,  money  paid,  and  account  stated.  The 
trial  took  place  at  Toronto,  before  Hagariy,  J.  There  was 
nothing  to  distinguish  the  case  in  substance  from  that  of  Bowes 
and  Hall  v.  Holland,  et  al.,  14  U.  C.  R.  815^,  in  which  it  was  de- 
termined, upon  the  facts  found  by  the  jury,  that  the  defendant 
Bowes  had  so  intermeddled  in  the  business  of  the  association  as  to 
make  himself  liable  under  the  statute  as  a  general  partner,  unless 
the  finding  of  the  jury  that  Bowes  had  not  so  intermeddled  during 
the  time  Uiat  these  causes  of  action  of  the  present  plaintiff  were 
accruing;  that  is,  since  the  summer  of  1853. 


CHAMBKBS. 


{Reported  far  the  Law  Journal,  b]f  C.  £.  EirousH,  Sao.) 

Tbs  QuiBN  V.  Rel.  of  Milton  Davis  and  Alexander  Hamil- 
ton, AOAiJiST  Michael  Wilson,  Baown  and 
Lawrence  Devanet. 

Municipal  l!leeti&n — Polling  Places — Costs* 

It  Is  necessary  that  eleetors  shosdd  hare  Ibll  acoeas  to  the  polling  place.  The  ftct 
that  a  large  number  of  difly  qualified  electors  could  not  cast  their  Totee,  is  a 
saflldent  reason  for  lettlnfi^  aside  an  Section,  if  tlife  result  would  have  been 
affected  by  the  unpolled  votes.  As  to  costs,  the  tendency  of  modem  decisions 
is  not  to  compel  a  party  to  pay  costs  unless  it  be  shewn  that  he  participated  in 
the  improper  conduct  for  wliidi  the  election  is  set  aside. 

This  matter  came  on  to  be  heard  on  16th  February,  1857.  i/ir. 
Start  of  Hamilton,  for  defendant  Devaney — as  to  defendant 
Brown  the  matter  ^as  delayed  on  account  of  his  illness  for  three 
weeks  from  that  day.  Mr.  Fertie  of  Hamilton,  and  Paterson  tot 
Relators. 

The  Relators  by  their  statement,  filed  80th  January,  1857,  com- 
plained that  defendants  had  not,  nor  had  either  of  them  been 
duly  elected  to  the  office  of  Aldermen  for  St.  Andrews  Ward  in 
the  City  of  Hamilton.  The  Election  was  held  on  Monday  and 
Tuesday,  5th  and  6th  January,  1857.  They  stated  they  were  in- 
terested in  the  election  as  candidates  for  the  oflSce  of  Aldermen  for 
the  ward ;  and  shewed  the  following  causes  why  the  election  of 
the  defendants  should  be  declared  void : — 

First. — That  the  Election  was  not  conducted  according  to  law, 
as  the  place  appointed  for  taking  the  TOtes  was  wholly  unfit  for 
the  purpose,  in  consequence  of  which  a  largo  number  of  the  voters 
in  the  ward  necessarily  remained  unpolled. 

Second. — That  the  returning  officer  took  an  unnecessary  length 
of  time  in  searching  for,  receiying  and  recording  the  yotes  ten- 
dered at  the  election,  in  consequence  of  which  a  largo  number  of 
the  Totes  in  the  ward  necessarily  remained  uijpolled. 

Third. — That  the  entrance  of  the  polling  place  was  continually 
obstructed  by  a  mob  of  persons  who  forcibly  preyented  the  access 
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thereto  of  duly  qualified  TOters,  in  ooDaequenoe  of  which  a  large 
number  of  the  Totes  of  the  ward  necessarily  remained  unpolled. 

.  Fourth. — That  many  persons  duly  qualified  and  entitled  lo  TOte 
at  the  election,  whilst  exercising  their  right  were  assaulted  and 
maltreated  in  presence  of  the  returning  officer,  without  receiving 
any  protection  from  him,  in  consequence  of  which  many  Toters 
were  deterred  by  fear  from  tendering  their  totes. 

Fifth, — That  the  returning  officer — although  requested  so  to  do 
— ^neglected  to  keep  the  entrance  to  the  polling  place  clear  from 
obstructions,  that  it  remained  continuously  obstructed  by  parties 
in  the  interest  of  the  defendants,  in  consequence  of  which  a  large 
number  of  the  votes  of  the  ward  remained  unpolled. 

Sixth. — That  the  entrance  to  the  polling  place  at  the  election 
was  continuously  obstructed  by  a  mob  of  persons  in  the  interest  of 
defendants,  who  used  force  and  yiolcutfe  to  prevent  access  of  the 
voters  of  relators  to  the  poll,  in  consequence  of  which  a  number 
of  persons  duly  qualified  to  vote  at  the  election,  who  would  have 
voted  in  favour  of  relators  and  against  defendants  as  Aldermen, 
were  forcibly  prevented  from  voting  at  the  election. 

Seventh, — That  a  mob  of  persons  in  the  interest  of  defendants, 
violently  and  forcibly  assaulted  and  maltreated  several  persons 
duly  qualified  to  vote  at  said  election,  and  who  voted  thereat  in 
favour  of  relators,  in  consequence  of  which  many  persons  duly 
qualified  to  vote,  and  who  would  have  voted  at  the  election  in 
favor  of  relators  were  deterred  by  fear  from  voting  thereat. 

Richards,  J. — I  have  read  and  considered  the  affidavits  filed  on  both 
sides,  their  great  number, — about  60 — ^prevents  anything  like  an 
abstract  being  made  of  them.  The  general  tenor  of  the  affidavits 
filed  on  the  part  of  the  Relators  is,  that  the  friends  or  supporters 
of  the  defendants  took  possession  of  the  poll  and  the  avenues  lead- 
ing thereto,  and  kept  possession  thereol  during  the  whole  election, 
and  by  violence  in  some  cases  amounting  to  assaults  and  breaches 
of  the  peace,  preventing  and  hindering  the  Relators'  voters  from 
coming  forward  to  vote,  and  that  some  of  their  voters  were 
assaulted  after  having  voted.  That  thereby  many  of  their  voters 
were  deterred  and  prevented  from  coming  forward.  That  some  of 
them  who  make  aJidavit  to  that  effect,  were  unable  to  vote  after 
making  great  exertions  to  do  so,  in  consequence  of  being  violently 
prevented  by  the  crowd,  some  of  whom  were  voters  and  some  not. 

That  those  persons  who  came  forward  to  vote  for  defendants, 
were  allowed  by  the  crowd  or  mob,  as  it  was  sometimes  called,  to 
pass  in  to  vote,  little  or  no  obstructions  being  offered  to  them, 
whilst  those  voters  who  were  known  to  be  the  friends  and  sup- 
porters of  the  Relators  were  hindered. from  coming  forward,  and 
that  most  of  those  who  were  able  to  poll  their  votes  suceeded  in 
doing  so  by  using  determined  and  vigorous  efforts  to  force  their 
way  through  the  crowd  which  strove  to  keep  them  back. 

The  affidavits  filed  on  behalf  of  defendants,  stated  that  there  was 
no  obstruction  of  the  poll.  That  the  returning  officer  was  contin- 
uously employed  from  the  time  he  commenced  taking  votes  on  the 
first  day,  until  the  adjournment  at  the  proper  hour — that  he  was 
similarly  employed  from  the  opening  of  the  poll  on  the  second  day 
until  the  legal  hour  of  closing.  That  there  was  a  good  deal  of 
'*  emulation"  for  priority  of  voting,  but  that  there  was  no  intefer- 
ence  or  obstruction  in  actual,  voting  regularly  and  continuously 
both  on  the  first  and  second  days.   That  on  the  second  day  the  Hall 

as  always  clear  and  unobstructed,  for  the  voters  who  came  in  as 
fadt  as  the  retaming  officer  could  dispose  of  them.  That  they 
saw  nothing  to  disturb  or  endanger  the  election  beyond  the  invari- 
able concomitants  of  a  contested  election,  such  as  denunciatory 
language,  cheering,  shouting,  Jostling  for  priority,  &c.  The 
returning  officer  says  all  of  this  was  excluded  from  the  Hall  when 
the  votes  were  taken  on  the  second  day,  and  only  happened,  if  at 
all,  on  the  streets  in  which  the  Hall  is  built.  Some  of  the  affida- 
vits were  to  the  effect  that  the  parties  making  them  were  detained 
an  hour  in  order  to  vote  for  defendants — that  the  detention  was 
caused  by  the  number  of  persons  pushing  forward  to  vote.  That 
every  person  was  allowed  to  vote  in  his  turn,  and  that  the  pro- 
ceedings on  the  second  day  were  orderly  aud  quiet,  and  that  every 
one  had  the  same  facilities  to  reach  the  Poll. 

The  election  was  held  in  a  hall  about  twelve  feet  wide  and  thirty 
feet  long — on  the  first  day  the  returning  officer  received  the  votes 
at  the  extremity  of  the  hall.     As  this  crowded  the  voters,  on  the 


suggestion  of  Relators,  the  votes  on  the  second  day  were  taken 
near  the  entrance,  ftbont  which  the  way  was  kept  clear.  It  does 
not  appear  that  on  the  first  day  there  was  any  mode  of  egress  for 
the  electors  who  had  voted,  except  by  pushing  back  through  the 
crowd  who  were  striving  to  get  forward  to  poll  their  votes.  This 
under  ordinary  oircumstaces  would  doubtless  create  disorder  and 
confusion. 

The  list  of  voters  of  the  ward  fumiiihed  the  returning  officer  was 
not  alphabetically  arranged,  and  this  omission  necessarily  caused 
great  delay,  when  it  became  neceseary  to  refer  to  that  list  in  order 
to  ascertain  if  any  person  whose  vote  was  objected  to  was  named 
on  the  roll  or  list.  On  referring  to  the  25th  section  of  the  Assess- 
ment Act,  16  Vic.  c.  182,  I  find  it  is  the  doty  of  the  clerk,  on  the 
reclipt  of  the  Assessment  Roll  from  the  Assessor,  to  make  a  copy 
arranged  in  the  alphabetical  order  of  the  several  names  to  be  put  up 
in  a  convenient  plaee  within  the  municipality,  and  to  be  main- 
tiuned  there  until  the  meetiog  of  the  court  of  revision.  If  this 
course  hod  been  pursued  in  Hamilton,  I  do  not  see  why  the  list  of 
voters  handed  to  the  returning  officer  was  not  arranged  alphabeti- 
cally. I  should  think  it  would  be  much  more  convenient  for  all 
parties  that  it  should  be  so  arranged,  and  in  a  populous  ward  or 
township  where  a  contest  was  anticipated.  I  should  suppose  the 
returning  officer  himself  would  so  arrange  it  to  facilitate  a  refer- 
ence to  it  when  required.  On  the  first  day  of  the  election  they 
commenced  taking  votes  about  half-past  one  o'clock  p.m.,  and 
at  the  close  of  the  poll  on  the  first  day,  the  votes  stood  for  Davis, 
24,  Hamilton,  28,  Brown  60,  Devaney,  46,— -72  votes  having  been 
polled  that  day. 

On  the  second  day  about  one  o'clock,  Relators  retired  under 
protest ;  at  that  time  the  votes  stood  for  Davis,  72,  Hamiton  65, 
Brown,  126,  Devaney,  113. 

At  the  close  of  the  poll  at  4  o'clock  in  the  afternoon,  the  num- 
bers were  Davis  76,  Hamilton  71,  Brown  187»  Devaney  166— ,one 
hundred  and  eighty-four  votes  having  been  polled  the  second  day ; 
the  whole  number  of  votes  offered  was  297,  of  these  wer«  rejected 
40,  leaving  of  votes  actually  polled  267. 

It  is  stated  that  the  delay  in  opening  the  poll  on  the  first  day, 
arose  from  the  long  speeches  inade  by  the  Relators  and  their 
friends. 

It  is  further  stated  by  defendants  that  much  time  was  taken  up 
nnneoessarily  by  the  counsel  for  the  Relators,  sorutimiiag  the 
votes  offered,  and  that  this  delayed  the  taking  of  the  votes  rather 
than  any  mob  or  oombixuition  of  persons  in  d^endant's  interest 

The  Relators  urge  that  the  Returning  Officer  was  an  unneceesaiy 
time  in  examining  the  voters  list,  &o.  He  denies  this,  stating  he 
acted  impartially,  that  he  has  been  returning  officer  for  several 
years  in  that  ward  when  the  elections  have  been  warmly  contested, 
and  that  more  votes  were  polled  at  the  election  complained  of 
than  at  any  previous  election. 

The  arrangement  for  the  first  day's  polling  seems  to  me  to  have 
been  very  imperfect  and  would  suggest  to  violent  and  most  over- 
scrupulous supporters  of  candidates,  the  feasibility  of  the  plan 
which  the  Relators  contended  was  adopted  to  prevent  their  sup- 
porters from  voting,  and  if  by  so  doing  on  the  first  day  they  were 
able  to  get  their  candidates  ahead,  any  voting  after  that,  by  vot- 
ters  would  have  little  itiflaeuce  on  the  result  of  the  election, 
unless  the  strength  of  the  party  first  getting  the  majority  would 
soon  be  polled  out.  The  delay  complained  of  in  examining  the 
votes  would  of  itself  fill  up  the  time  until  by  law  the  returning 
officer  would  be  compelled  to  close  the  poll. 

By  the  167  sec.  of  the  Municipal  Corporation's  Act,  the  Return- 
ing Officer,  possesses  large  powers  for  the  preservation  of  peace 
and  order  at  elections,  and  he  may  summarily  punish  notoriuus 
and  disorderly  persons.  He  ought  to  exercise  these  powers  when- 
ever it  beeomes  necessary  that  it  should  do  so.  The  Returning 
Officer  in  this  affidavit  with  regard  to  this  election,  emphatically 
denies  that  he  was  guilty  of  any  partiality. 

I  havO  not  been  pressed  by  either  party  to  call  upon  him  to  ex- 
plain bis  conduct,  and  must  take  it  for  granted  that  any  act  which 
may  have  been  done  by  him,  or  anything  which  ho  omitted  to  do  and 
which  he  ought  to  have  done  which  may  have  had  the  effect  of 
preventing  a  fair  election,  has  resulted  rather  from  want  of  due 
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roflection  and  consideration  than  from  a  design  to  favor  any  one. 
Btill,  as  I  have  intimated,  it  docs  seem  to  me  extraordinary  if  a 
warm  contest  were  anticipated  in  a  populous  ward,  why  proper 
arrangements  should  not  have  been  made  not  only  to  keep  the 
poll  free  about  the  entrance  or  dodr,  but  to  preserve  free  access 
to  it  f^om  all  quarters.  Then  why  was  not  the  list  of  voters 
alphabetically  arranged  either  by  the  officer  who  had  charge  of 
the  roll  or  by  the  Aeturning  Officer  himself?  The  Returning 
Officer  may  say  it  is  not  his  business  to  make  ont  this  list,  per- 
haps it  is  not ;  but  if  ho  desire  to  perform  his  duties  creditably 
to  himself  and  with  advantage  to  the  public,  whose  servant  he  Is, 
he  should  see  that  what  is  necessary  for  that  purpose  is  done. 

The  statement  as  to  the  obstruction  of  voters  on  the  part  of  the 
Relators  is  clear  and  distinct — some  of  the  witnesses  stating  they 
could  not  vote,  and  that  others  could  not,  and  that  they  were  re* 
strained  by  fear  from  doing  so.  The  answer  to  the  statement  is, 
that  they  had  as  good  an  opportunity  for  doing  so  as  defendants 
friends  if  they  had  chosen  to  stay  on  the  ground  and  take  their 
turn. 

I  have  not  seen  however  any  statement  that  any  Elector  who 
wished  to  vote  for  defendants  was  not  able  to  do  so,  whilst  it  is 
manifest  that  there  were  many  who  wished  to  vote  for  Relators  that 
were  not  permitted  to  do  so. 

The  very  first  principle  connected  with  all  Electors  is,  that  they 
should  be  free :  if  they  are  not  how  can  there  be  any  election  or 
choice  ?  If  a  minority  of  the  Electors  can  take  possession  of  the 
poll,  or  get  forward  and  by  force  or  fraud  prevent  the  opinion  of 
the  majority  from  l>eing  expresed  by  their  votes,  I  cannot  see  how 
that  can  be  considered  a  fair  election. 

The  law  certainly  contemplated  that  free  access  to  the  polls 
should  be  had  bv  all  electors.  In  the  159  sec.  of  the  Municipal  Cor- 
porations Act,  the  poll  is  not  to  be  closed  before  the  hour  of  four  of 
the  second  day,  unless  the  Returning  Officer  shall  see  that  all  the 
Electors  intending  to  vote  have  had  a  fair  opportunity  of  being 
polled^  and  one  full  hour  at  one  time  shall  have  elapsed,  and  no 
qualified  Elector  shall  during  such  time  give  or  tendered  his  vote, 
free  access  being  allowed  to  Electors  for  euch  purpose. 

This  clearly  shows  that  the  Legislature  oontemplated  Uiat  the 
electors  should  ''have  a  fair  opportunity  of  being  polled,"  and 
that  free  access  should  be  allowed  to  them  to  the  polls  for  that 
purpose.  The  evidence  in  this  case  does  not  satisfy  me  that  eUl 
the  electors  in  this  ward  had  that  opportunity,  and  that  free  access. 
On  the  contrary,  I  think  many  of  them  had  It  not.  Whether  this 
arose  &om  the  slowness  of  the  Returning  Officer  in  taking  the 
votes,  or  from  the  obstructions  put  in  the  way  of  voters  coming 
forward  to  vote,  or  from  any  of  the  other  causes  suggested  in  the 
affidavits  filed,  I  am  of  ppinion  that  the  fact  that  a  large  number 
of  duly  qualified  electors  could  not  oast  their  votes  is  a  sufficient 
reason  for  setting  aside  an  election*  if  the  result  wore  influenced 
by  the  unpolled  TOtes. 

The  next  question  there  is,  can  the  result  of  the  election  be  said 
to  be  affected  by  this  want  of  free  access.  It  is  stated  in  one  of 
the  affidavits  that  the  number  of  voters  in  the  ward  is  estimated  to 
be  between  five  and  six  hundred,  which  is  believed  to  be  eorrect. 
On  looking  over  the  list  of  voters,  from  a  rough  estimate  I  should 
think  the  number  would  exceed  seven  hundred,  but  of  course  they 
might  not  all  be  voters  in  this  ward. 

If  we  take  600  as  the  number  of  voters  in  the  ward,  there  were 
only  267  votes  polled,  leaving  neaily  800  votes  unpolled. 

Had  the  800  unpolled  electors  free  access  to  the  poll  T  If  not, 
can  I  say  that  if  those  of  them  who  had  desired  to  vote  had  boen 
allowed  to  do  so,  that  it  would  not  have  influenced  the  result?  I 
think  not. 

It  may  be  contended  that  500  yotes  could  not  be  polled  in  the 
time  permitted  by  law.  I  am  not  satified  it  cannot  be  done  if  all 
parties  really  desire  it.  Mr.  Ambridge,  in  his  affidavit,  says  he 
has  been  Returning  Officer  for  the  last  five  years  in  St.  Mary's 
Ward  in  Hamilton,  and  that  he  has  on  several  occasions  taken 
from  260  to  400  votes  during  the  two  days  on  which  the  municipal 
oleotions  have  been  held,  and  has  no  doubt  500  could  be  polled  if 
free  access  could  be  had  to  the  poll,  and  there  were  no  obstruc- 
tions.    I  have  seen  over  600  votes  polled  in  two  days  at  a  Par- 


liamentary election,  and  there  were  intervals  of  a  considerable 
length  during  the  two  days  wherein  no  votes  wore  polled,  but  at 
these  elections  the  Poll  opens  each  day  at  9  a.m.  and  closes  at 
6  p.m. 

On  the  whole  then,  as  to  the  defendant  Lawrence  Devaoey,  I  am  of 
opinion  the  election  should  be  set  aside  and  a  new  election  had. 

As  the  defendant  Brown  has  not  yet  been  heard,  of  course  as  to 
him  I  express  no  opinion. 

As  to  the  question  of  costs  I  have  more  difficulty.  I  think  the 
tendency  of  modem  decisions  is  not  to  compel  a  party  to  pay  costs 
unless  it  can  bo  shown  that  he  participated  in  the  improper  con- 
duct for  which  the  election  is  set  aside ;  the  defendant  Devany 
denies  such  participation  expressly,  and  I  do  not  in  consequence 
feel  warranted  in  directing  him  to  pay.  costs*  If,  however,  an 
election  at  some  future  period  should  be  set  aside  because  the 
electors  had  not  had  free  access  to  tho  Polls,  and  a  candidate, 
aft^r  proceedings  had  been  instituted  to  avoid  the  election,  should 
persist  in  his  right  to  hold  his  seat,  it  would  be  a  subject  for  con-  * 
sideration  whether  the  rule  ought  not  to  be  laid  down  that  he 
should  pay  the  costs.  In  this  case  I  am  not  prepared  to  direct 
the  defendant  Devany  to  pay  the  costs. 

In  the  event  of  a  new  election  being  ordered,  it  is  to  be  hoped 
that  the  proper  preliminary  arrangements  will  be  made  to  facili- 
tate the  approach  of  the  electors  to  the  polls,  and  to  hasten  the 
mode  of  ascertaining  if  a  party  offering  is  really  entitled  to  vote. 

As  there  seems  to  have  been  an  understanding  that  the  affidavits 
should  apply  equally  to  all  the  defendants,  Mr.  Read  now  appears 
for  Brown  and  refers  to  these  affidavits,  and  the  same  judgment 
will  be  given  as  to  defendant  Brown. 

The  election  will  be  set  aside,  without  costs,  and  a  new  election 
ordered. 


Ih  rb  J.  R.  Jones  v.  J.  I^stohuh,  Jr. 

Attorney* t  Bill Thxation  and  Revision— Uhprofesiionai  CJtarge*. 

An  AttcHney's  BUI  settled  for  more  ihan  tvoIvA  months  will  not  be  ordered  to  he 
taxed,  and,  if  taxed  by  mistake,  taxation  will  be  set  aside  as  Irregular. 

Items  charged  in  an  Attorney's  Bill  not  appertaining  to  tho  businefls  of  an 
Attorney  cannot  be  taxed  by  the  master,  but  must  be  determined  as  an  ordinary 
bnsinen  transaction. 

A  BevisitHi  of  Taxation  will  be  granted  when  the  master,  upon  a  reference  to  him 
under  the  order  of  a  Judge  directing  taxation  of  an  Attorney's  Bill  "for  fees 
and  dlsbarsements  In  his  professional  boslness,"  has  allowed  charges  In  the  BUI 
lor  business  not  appnlBiniiig  to  tlw  office  of  an  Attomoj. 

(JiiQ*22,1867.) 
The  facts  of  the  case  sufficiently  appear  in  the  Judgment 

MoLsAN,  J. — This  is  an  application  for  a  Revision  of  Taxation. 
On  the  6th  of  April,  an  order  was  made  by  the  Chief  Justice, 
directing  Mr.  Jones  to  render  his  Bills  of  Costs  with  dates  for 
fees  and  disbursements  in  his  professional  business,  for  and  on 
account  of  the  said  Jesse  Ketchum,  and  that  the  same  be  referred 
to  the  master  to  moderate  and  tax. 

The  Bills  being  rendered  in  pursuance  of  this  order  an  appoint* 
ment  was  made  by  the  master,  on  the  11th  May,  for  taxation  on 
the  12th,  at  10  o'clock.  On  the  12th  the  time  was  enlarged  by 
consent  of  parties  till  Thursday  following,  and  on  the  15th  May 
the  master  proceeded  with  the  taxation ;  and»  as  appears  by  the 
affidavits  now  filed,  would  not  allow  a  further  enlargement  without 
the  consent  of  Mr.  Jones,  though  urged  to  do  so  with  a  view  of 
procuring  original  documents,  the  charges  for  which  was  disputed 
on  the  part  of  Ketchum. 

By  the  master's  allocatur  a  sum  of  £67  4s.  4d.  was  found  to  be 
due  to  Mr.  Jones  on  the  Bills  of  Costs  taxed,  including  in  that 
amount,  according  to  the  Bills  filed,  charges  for  services  not  whcdly 
of  a  professional  character,  such  as  receiving  and  keeping  posses- 
sion and  taking  care  of  a  house,  the  examination  of  sundry  ac- 
counts between  Ketchum  and  other  parties,  and  various  other 
items  not  necessarily  belonging  to  the  business  of  an  Attorney, 
and  including  also  a  sum  taxed  in  a  suit  alleged  to  have  been  long 
since  settled  and  satisfied  by  Ketchum  with  Mr.  Jones.  I  am  now 
asked  to  order  a  Revision  of  Taxation,  and  to  direct  the  master  to 
strike  out  all  charges  not  strictly  professional,  as  well  as  that 
which  relates  to  the  Bill  of  Costs  alleged  to  have  been  rendered  to 
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Ketoham,  and  paid  or  Batisfied  bj  him ;  and  affidayits  are  filed 
with  a  Tiew  of  shewing  that  the  charges  for  drawing  deeds  and 
leases  and  other  instrumenta  are  extraragant  and  should  be 
reduced  in  amount. 

In  rendering  his  Bills  of  Costs  Mr.  Jones  has  not  confined  him- 
self strictly  to  the  order  of  the  Chief  Justice,  for  that  applies  only 
to  Bills  of  Costs  **  for  fees  and  disbursements  in  his  professional 
business,"  but  haring  included  Tarious  items  not  connected  with 
such  business  the  master  has  exercised  his  judgment  on  all  that 
was  submitted,  and  has  giTen  his  allocatur,  as  if  the  whole  were 
for  prcfessional  serTioes. 

The  Statute  2  Qeo.  II.  cap.  28,  sec.  23,  prorides  that  a  Bill 
deliTcred  may,  upon  application,  the  party  charged,  to  Me  Court 
in  which  the  butinetSf  or  the  greater  part  thereof  in,  amount  or 
▼alue,  shall  haTO  been  transacted,  and  upon  tubmittion  to  pay  the 
whole  sum  that  upon  taxation  shall  be  allowed,  be  referred  for 
taxation  to  the  proper  officer,  although  no  action  or  suit  shall  be 
then  depending ;  and  if  upon  due  notice  either  party  shall  not 
attend,  the  officer  may  proceed  sx  parte;  payment  of  the  sum 
allowed  to  be  a  discharge,  and  in  default  may  be  enforced  by 
attachment  or  other  proceedings ;  and,  independently  of  the 
poweni  given  by  this  Statute,  it  is  said  in  the  case  of  Wilson  t. 
Outteridge,  4  D.  &  R.  786,  that  the  Courts  have  an  inherent  juris- 
diction at  Common  Law  to  tax  the  Bills  of  Attorneys,  practising 
in  them ;  and  this  doctrine  is  sustained  to  some  extent,  though 
certainly  not  conclusively  by  the  case  Watson  t.  Faston,  2  Tyr. 
406,  2  C.  &  J.  8/0,  1  DowL  556  but  in  the  case  of  Day  In/  t. 
Kentish,  2  B.  &  Ad.  411,  Tenteden  in  deliTering  the  judgment 
of  the  Court,  on  an  application  to  tax  the  Bill  of  an  Attorney 
against  an  ordinary  client,  the  Bill  containing  no  taxable  item, 
said,  **  We  have  referred  to  the  other  judges  on  this  case,  and 
no  much  doubt  is  entertained  on  the  point  that  we  cannot  send  the 
Bill  to  be  taxed. 

Then  in  the  case  of  Weymouth  t.  Wriyht  (1886),  8  Scott,  764, 
C.  J.  Tindal  referring  to  the  case  of  Dayley  ▼.  Kentish^  says, 
**  The  result  of  the  conference  of  the  Judges  on  that  case  was  that 
they  almost  unanimously  concluded  that  the  Courts  had  no  au- 
thority independently  of  the  Statute  to  direct  the  taxation  of 
Attorney's  Bills,  unless  under  special  circumstances  as  when  the 
Attorney  has  been  guilty  of  fraud." 

In  the  case  ex  parte  King  8  N.  &  M.  487  (1834),  an  application 
was  made  to  refer  Bills  of  Costs  for  Taxation,  which  related  to 
business  done  by  an  Attorney  in  effecting  mortgages  on  property, 
and  which  oontMued  a  charge  <i  for  preparing  and  engrossing  a 
Warrant  of  Attorney  as  a  collateral  security."  It  was  argued 
that  this  was  a  taxable  item,  and  being  included  in  Uie  same 
account  with  other  items  not  taxable  that  the  whole  became  subject 
to  taxation.  Littledale,  J,,  said,  "The  Court  has  no  general 
power  to  order  a  Bill  to  be  taxed,  and  this  had  been  frequently 
decided." 

In  another  case  ez  jvar/e  Bowliss*  Trustees  (1835),  an  application 
was  made  to  refer  to  the  Prothonotary  for  taxation  an  Attorney's 
Bill  for  preparing  a  settlement  and  certain  couTcyances.  The 
Bill  contained  charges  for  searches  and  disbursements  at  the 
Warrant  of  Attorney  office,  and  it  was  contended  that  the  item 
rendered  the  Bill  taxable,  Lord  C.  J.  Tindal,  in  deliyering  judg- 
ment, sud,  **  In  eyery  case  of  conyeyancing  there  must  be  searches 
for  judgments  and  incumbrances,  and  it  seems  to  me  that  charges 
for  such  searches  were  not  intended  by  the  Legislature  to  be 
included  in  the  terms  *  fees,  charges,  and  disbursements  at  law  or 
in  equity.*  Wilson  y.  Outteridge  has  been  expressly  oyerruled  on 
several  occasions.  I  cannot  hold  that  the  mere  going  to  the  War- 
rant of  Attorney's  office,  and  then  making  searches  is  h  proceeding 
in  a  suit.    Consequently  I  think  we  haye  no  authority  to  interfere." 

In  re  Lord  Cardross,  5  M.  &  W.  644,  it  was  decided  that  an 
application  by  a  client  for  the  deliyery  of  an  Attorney's  Bill  of 
Costs,  containing  taxable  items,  must  be  made  in  a  Court  in  which 
some  of  the  business  was  done.  And  Parke,  B.,  in  deliyering 
judgment^  says,  that  the  Courts  haye  by  construction  limited  the 
qualification  imposed  by  the  Statute  2  Geo.  II.  cap.  28,  and  now 
hold  that  if  any  of  the  business  were  done  in  the  Court  to  which 
the  client  applies  it  will  suffice.  But  he  says,  in  reference  to 
the  case  of  Lord  Cardross,  **  there  is  no*  business  done  in  this 


Court,"  and  from  this  it  must  be  inferred  that  in  his  opinion  Bills 
must  be  for  business  done  in  Court,  in  order  to  entitle  the  Court 
to  refer  them  for  taxation  under  the  Statute.  In  that  case  the 
rule  laid  down  In  re  Aitken,  4  B.  &  Al.  47,  was  recognised  as 
correct — that  the  Court  will  interfere  to  compel  an  Attorney  to  do 
that  which  in  justice  he  ought  to  do,  when  the  employment  is  so 
connected  with  his  professiol^al  character  as  to  aflford  a  preBUmp- 
tion  that  his  character  formed  the  ground  of  his  employment  by 
the  client 

Though  the  Court  will  thus  interfere  from  its  Common  Law 
jurisdiction  to  compel  an  Attorney  to  do  what  is  right,  the  weight 
of  the  most  recent  authorities  I  think  establishes  satisfactorily 
that  the  Bill  or  Account  of  ai|  Attorney  will  not  be  ordered  to  be 
referred  to  the  master  for  taxation  unless  it  contain  some  taxable 
items,  and  that  an  Attorney  may  recover  for  services  rendered  in 
any  matters  not  so  taxable,  without  rendering  a  Bill  a  month  pre- 
vious to  the  commencement  of  an  action.  And  it  appears  to  me 
that  the  power  to  refer  an  Attorney's  Bill  for  taxation,  till  the 
passing  of  the  Provincial  Statute  16  Vic.  cap.  175,  sec.  20,  must 
have  been  derived  entirely  from  the  Act  2  Geo.  II.  cap.  28,  sec.  23, 
which  relates  only  to  business  done  in  Court,  Our  Statute  is  similar 
in  its  provisions  to  the  2  Geo.  II.  cap.  23.  It  restrains,  except 
under  special  circumstances,  any  action  from  being  brought  until 
the  expiration  of  one  month  after  the  delivery  of  an  Attorney's 
Bill  for  fees,  charges,  or  disbursements,  and  it  provides  that  upon 
the  application  of  the  party  chargeable  with  such  Bill  within  such 
month  any  Judge  of  the  Superior  Courts  of  Law  or  Equity,  or  any 
Judge  of  a  County  Court  may  refer  siteh  Bill,  and  the  demand  of 
an  Attorney  to  be  taxed  and  settled  by  the  proper  officer  of  any  of 
the  Courts  in  which  any  of  the  business  charged  for  in  such  Bill 
may  have  been  done ;  but  no  such  reference  can  be  made  after  a 
yei^ict  shall  have  been  obtained  or  Writ  of  Enquiry  executed, 
except  under  special  circumstances  to  be  proved  to  the  satisfaction 
of  the  Court  or  Judge  to  whom  the  application  for  such  reference 
shall  be  made.  The  28rd  section  provides  that  the  payment  of 
any  Attorney's  Bill  shall  in  no  case  preclude  the  Court  or  a 
Judge  fh>m  referring  such  Bill  for  taxation,  if  the  special  circum- 
stances of  the  case  appear  to  eigoin  it  upon  such  terms  as  shall 
seem  rights  provided  Uie  application  for  such  reference  be  made 
within  twelve  months  <^erpaymenL 

From  this  latter  provision  it  appears  to  be  the  necessary  infe- 
rence that  the  Court  or  Judge  cannot  direct  a  reference  to  be 
made  when  twelve  calendar  months  have  elapsed  after  the  payment 
of  a  Bill  of  Costs,  however  special  the  circumstances,  and  if  so 
then  the  reference  of  a  Bill  of  Costs  in  the  suit  of  Ketehmm  y.  Jhtfy, 
which  appears  to  have  been  paid  and  settled  upwards  of-  twelve 
months,  and  the  taxation  under  such  reference  must  be  irregular. 

With  respect  to  that  Bill  and  its  taxation  there  are  seyeral  affi- 
dayits filed  on  the  one  side  stating  that  a  Bill  was  delivered  as 
required  by  the  party  chargeable,  with  the  payment,  and  on  the 
other  shewing  that  BUIs  were  only  required  of  the  items  contained 
in  a  more  recent  general  account,  and  that  the  payment  and  set- 
tlement of  the  costs  in  the  suit  of  Ketehum  y.  Duffy,  was  unknown 
to  Mr.  Mclntyre,  who  was  employed  to  procure  the  Bills  of  Costs 
for  taxation. 

These  affidayits  are  proper  to  be  laid  before  the  master  for  his 
guidance,  and  should  he  find  that  the  costs  in  that  case  have  in 
fact  been  paid  and  settled  more  than  twelve  munths,  he  will 
scarcely  feel  at  liberty  to  open  the  matter  on  taxation  at  the 
instance  of  either  of  the  parties. 

In  the  application  for  a  Revision  of  Taxation  I  am  asked  to  give 
specific  directions  to  the  master  in  reference  to  particular  items  of 
the  Bills  or  accounts  taxed ;  but  this  I  do  not  feel  called  upon  to 
do  until  he  has  exercised  his  judgment,  after  seeing  the  affidavits 
now  laid  before  me.  I  will  only  add  that  with  respect  to  the 
taxation  of  items  in  a  Bill  which  are  not  strictly  taxable,  as  for 
fees,  charges,  or  disbursements,  for  business  done  by  an  Attorney 
or  Solicitor  in  Court,  or  in  some  cause  depending  in  Court.  Such 
taxation,  in  my  opinion,  will  not  be  binding  on  either  party,  and 
that  for  such  services  parties  must  be  guided,  as  in  other  cases 
between  individuals.  Under  all  the  circumstances  of  this  case  I 
think  it  should  be  referred  back  to  the  master  to  revise  his  taxa- 
tion on  the  affidavits  and  papers  now  produced. 

Order  granted. 
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COUNTY    COURTS,    U.  C. 

In  the  Ooanty  Ooort  of  Enez.— A.  Csswrt,  Esq^  Judge. 

RiTNOLDS  ▼.    OFFITT. 

THtU  to  land  in  guealion — JurUdiction  ousted. 

Plaintiff  Declared  against  Defendant,  Lessee,  for  removing  and 
spoiling  a  Tenement,  &c.,*  let  to  Defendant,  and  in  2nd  count, 
for  oonyerting  the  materials  of  the  building  to  his  own  use. 
Ist  Plea. — That  before  remoTal  defendant  acquired  the  freehold 

of  tenement  by  purchase. 
2nd. — That  before  remoTal  defendant  acquired  the  soil  by  purchase 
on  which  the  tenement  was  erected,  and  remoFod  same  after  due 
notice  to  plaintiff  because  it  encumbered  defendants  land  and  soil. 
8rd. — That  the  building  was  not  plaintiff's,  as  alleged. 
Demurrer  that  defendants  first  and  second  pleas  are  bad  in  sub- 
stances stating  some  matters  intended  to  be  argued — and  takes 
issue  on  third  plea. 

The  Court  was  of  opinion  that  the  pleas  demurred  to  haying 
been  pleaded  under  the  18  sec.,  8  Vic,  chap.  18,  with  the  proper 
affidavits  did  under  the  5th  sec.  of  the  same  Act  and  the  20 
S.  of  Co.  C.  P.  Act,  1866,  bring  the  title  to  the  land  in 
question,  t.  0.,  "  That  no  plea  whereby  any  title  to  land  or  to 
any  thing  relating  to  lands  or  Tenements  (among  other  things) 
shall  be  brought  in  question,  shall  be  receiyed  by  the  District 
Court  without  an  affidavit  thereto  annexed,  that  such  plea, 
&o.,  is  not  pleaded  yexatiously,  or  for  the  purpose  of  excluding 
the  Court  from  having  jurisdiction,  but  that  the  same  does  contain 
matter  that  the  defendant  believes  necessary  to  enable  him  to  go 
into  the  merits  of  his  case." — And  that  the  Court  was  ousted  of 
its  jurisdiction  as  to  the  whole  case,  and  could  not  even  hear  the 
demurrer  which  brought  the  soundness  of  the  plea  in  qutotion. 

Mountney  v.  Collier^  16  L.  &  £q.  282,  and  Marsh  v.  Dewet,  20 
L.  &  £q.  866,  show  the  same,  and  in  LiUey  v.  Harvey^  reported 
in  11  Law  THmet,  in  Q.  B.,  278,  the  Court  said  where  there  are 
special  pleadinyt,  and  the  question  is  raised  upon  them  as  to  the 
title  to  land ;  ti^e  Judge  can  go  no  farther,  and  in  7  U.C.  Rep.  648, 
Trainer  v.  Holcomb^  that  when  the  title  to  land  comes  only  inciden' 
tally  in  question,  the  judge  must  stop. 

*  The  word  tenement  in  general  not  only  includes  land  but  every 
modification  of  right  concerning  it,  to  which  tiie  law  has  attributed 
a  substantive  though  invisible  being.  It  has  also  a  popular  meaning 
signifying  a  habitable  building  with  its  appurtenances ;  1  B  &  C,  680^ 

TO     C  O  R  R  ESPO N  D  E  N  T  8 . 

J.  EASTWOODj^Tonr  oommuDleation  is  answered  under  title  "Oorreapondenoe.', 

0.  M.— Will  find  the  information  he  asks  tor  in  Vol.  I.  of  this  Jounud,  p.  181. 

H.  T. — ^There  are  yet  some  eoples  of  Yols.  1  and  2  of  this  Joomal — Ibr  sale  bj 
If  emrs.  Maclear  A  CO.,  Toronto,  onr  PabUshenu 

A  "J.  P."— The  parties  may,  we  think,  lawftiUy  oompromlee. 

JuDOB  C  Penetan^re.— Yoor  letter  recelTed  too  Uta  tot  this  nnmbar,  will 
receive  attention  in  our  next. 

—  -  % 

TO  READERS  AND  CX>RRBSPONDENTS. 

No  notice  taken  of  any  oommuolcation  unless  aooompanied  with  the  true  name 
and  address  of  the  writer^not  neoeesanly  ft>r  pabiloation,  but  as  a  guarantee  of 
good  faith. 

We  do  not  nndertake  to  return  r^eeted  oommuninatlona. 

Matter  fur  publication  should  be  in  the  hands  of  tho  Edlton  at  least  two  weeks 
prior  to  the  number  for  which  it  is  intended. 

Editorial  oommonications  should  bo  addressed  to  *'  Tks  BlUort  of  tfae  Law 
JourHol,  Toronto." 

,  AdTartlaements,  Business  letters,  and  communications  of  a  Financial  nature, 
Khould  be  addressed  to  **i&sir<.  Madear  «C  (h.,  FuhHahert  of  ths  Lav  Jo¥rnaL 
Jbrrmto" 

Letters  enclosing  money  should  be  rtgitterei;^iiM  words  *< Money  Letter" 
written  on  an  euTelope  are  of  no  arail. 

Correspondents  giving  instructions  with  reference  to  the  Law  JoinurAi,  should 
be  careful  to  gire  the  name  of  their  iVd  Office.  When  a  change  of  address  Is  made, 
the  old  as  well  as  the  new  Post  Offlee  should  be  glren. 


PUBLISHERS*  NOTICE. 


FINANCIAL  MATTERS. 

Parties  in  arrears  for  the  Law  Jourxal  will  partkmlarly  oblige  the  Propri^itors 
by  remitting  the  amounts  due  to  them  immedlHtely.  Tho  aggregate  of  the  sums 
now  outstanding  and  unpaid  is  very  large,  and  while  the  prompt  payment  of  a 
ftuisll  debt  cannot  be  of  any  moment  to  tho  indlTidual,  dalay  at  this  time  T«ry 
seriously  affects  the  Proprietors  of  the  JoumaL  Wo  expect,  thorefora,  VtaA  onr 
frionds  will  pay  promjit  attention  to  tills  nntira. 


M&.  Tbo|IA8,  of  our  Establishment^  purports  making  a  tour  in 
the  Western  portions  of  the  Upper  Province  during  the  present  months 
and  will  take  the  opportunity  thus  afforded  o/soUeiting  subscriptions, 
and  making  eollections,  for  this  Journal, 


TERMS  AND  ADVERTISING  CHARGES. 

The  Terms  are  20s.  per  annum,  if  paid  before  1st  of  March  in 
each  year ;  258.  if  paid  after  that  period. 

The  Advertising  Charges  are : — 

Osrd  for  one  year,  not  exceeding  fbur  lines £1    0  0 

'    One  Column  (80  lines)  per  issne 1    0  0 

Half  a  Column  (40  lines)  per  Issue 0  12  6 

Quarter  Column  (20  lines)  per  Issue 0    7  0 

Eighth  of  a  Column  (10  lines) 0    6  0 


NOTICE. 

The  Upper  Canada  Law  Journal,  when  mailed  from  the  Office 
of  the  Publishers,  is  not  liable  to  postage. 


THE    LAW   JOURNAL. 

SEPTEMBER,  1857. 

THE  EXPENSES  OF  THE  ADMINISTRATION  OF 
JUSTICE  IN  CRIMINAL  MATTERS. 

The  Munictpalities  and  their  Rights  in  the  Premises. 


Previous  to  the  year  1846,  the  expenses  of  the 
administration  of  criminal  justice  in  Upper  Canada 
were  paid  by  local  taxation,  while  in  Lower  Canada 
they  were  paid  out  of  the  public  funds  of  the  Pro- 
vince. A  state  of  things  so  strangely  anomalous,  and 
at  jthe  same  time  so  unjust  towards  Upper  Canada, 
could  not  fail  to  engage  public  attention.  Under  any 
circumstances  the  General  Funds  of  the  country  ought 
to  bear  all  the  expenses  of  the  establishment  of 
Courts  of  Justice,  and  the  costs  incurred  in  the 
prevention  and  punishment  of  crime.  Every  indivi- 
dual in  the  community,  is  entitled  to  the  protection 
of  the  law  against  criminal  wrong — all  localities  are 
alike  interested  in  this  particular,  and  none  should 
be  required  to  pay  by  local  taxation  for  the  requisite 
legal  machinery.  The  fact  of  this  principle  being 
maintained  as  respected  Lower  Canada,  and  ignored 
as  respected  Upper  Canada,  was  recognized  as  a 
special  ground  of  injustice.  Why,  it  was  asked, 
should  sheriffs,  clerks,  constables,  &c.  be  paid  in  the 
several  counties  in  Upper  Canada  by  local  taxation, 
while  in  Lower  Canada  the  people  are  freed  from  tax- 
ation, and  the  public  fund  supplies. the  money  to  pay 
such  officers.     The  subject  we  say  engaged  public 
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attention,  and  resulted  in  the  Act  9  Vic.  ch.  58, 
which  provides  for  the  future  payment  of  tjie  expen- 
ses of  criminal  justice  in  Upper  Canada,  out  of  the 
public  funds  of  the  Province. 

It  does  not  fall  within  our  province  to  examine 
the  expediency  and  political  necessity  foi  this  Act. 
We  purpose  merely  to  draw  attention  to  the  Law  as  it 
stands,  and  the  administration  of  it  which  rightly  or 
otherwise,  has  caused  mudb  dissatisfaction  to  the 
County  Municipalities  in  Upper  Canada.  If  the  act 
has  not  been  fairly  construed,  a  partial  remedy  exists 
without  fresh  legislation.  If  it  have  received  the  Itbe- 
ral  and  beneficial  construction  it  is  entitled  to,  the 
legislature  alone  can  grant  adequate  redress  to  the 
people  of  Upper  Canada. 

Before  proceeding  to  examine  the  Act,  we  would 
observe  that  there  are  certain  fixed  principles  which 
must  guide  in  the  exposition  of  a  written  law,  and  that 
neither  the  Government  nor  the  Courts  of  Justice 
may  depart  from  the  rules  of  interpretation  which  the 
law  has  firmly  established.  It  is  neither  the  pro- 
vince nor  the  right  of  a  Judge,  (much  less  the  head  of 
a  department),  to  determine  on  his  individual  private 
views.  The  judicial  mind  in  which  the  law  is  said  to 
repose  is  quite  distinct  from  his  personal  conscience. 
The  party  undertaking  to  determine  the  scope  and 
efiect  of  a  statute,  and  with  power  to  act  on  such  con- 
struction, assumes  the  ofiice  of  a  Judge ;  so  let  it 
not  be  said  that  the  principle  will  not  apply  to  the 
heads  of  departments,  or  the  public  functionaries — 
they  are  bound  by  the  same  rules  which  prevail  in  the 
Courts — they  must  pursue  precisely  the  same  process 
in  arriving  at  the  meaning  of  the  Legislature.  An 
absolute  power  to  pronounce,  would  be  manifestly 
unconstitutional  and  dangerous  in  the  highest  degree 
— it  does  not  exist.  With  the  aid  then  of  the  recog- 
nized principles  of  construction,  we  proceed  to 
examine  the  Act  in  detail. 

The  Statute  is  entitled  "  An  Act /or  defraying  the 
expenses  of  the  Administration  of  Justice  in  criminal 
matters,  in  that  part  of  the  Province  formerly  Upper 
Canada.*'  The  preamble  reads  thus,  "  Whereas  it  is 
expedient  to  provide  that  the  expenses  of  the  admin- 
istration of  criminal  justice  in  Upper  Canada,  now 
paid  by  local  taxation,  shall  in  time  to  come  be  paid 
out  of  the  public  funds  of  this  Province,  under  the 
provisions  hereinafter  made." 


"  That  the  expenses  of  the  administration  of  cri- 
minal justice^  <ftf."    *     * 

We  do  not  pause  to  consider  the  meaning  of  the  word 
'^administration'*  in  the  connection  here  used, — it 
always  has  the  same  signification — the  act  of  admin- 
istering, conducting,  dispensing. 

"  Administration  o{  criminal  justice.'*  These  terms 
are  commonly  and  appropriately  used  in  contradistinc- 
tion to  administration  of  justice  in  civil  matters,  and  it 
is  submitted  are  so  employed  here.  Jurisprudence  is 
divided  into  two  great  departments — comprehending 
matters  criminal^  and  matters  civil — ^he  one  treat- 
ing of  and  embracing  the  relations  of  men  to  the  su- 
preme power  in  the  State,  and  to  each  other  in  those 
things  which  concern  the  State — the  other — the  rela- 
tions of  men  to  each  other — ^in  other  words — PiMic 
wrongs  and  private  wrongs,  crimes,  and  civil  injuries. 
Public  wrongs  or  crimes  "are  a  breach  and  violation 
of  the  public  rights  due  to  the  whole  community,  qouA- 
^&[qA  as  a  community  in  its  social  aggregate  capacity." 
Private  wrongs  "  are  an  infringement  and  privation  of 
the  civil  rights,  which  belong  to  individuals  considered 
as  individuals,**  Public  wrongs  or  crimes  fall  within 
the/r«^  department — ^private  wrongs  or  civil  injuries 
within  the  second.  The  main  object  of  law  is  the 
prevention  and  punishment  of  crime,  and  this  is  com- 
prehended in  the  terms — "  administration  of  criminal 
justice.**  The  power  to  prevent  as  well  as  punish 
crime  is  given  to  inferior  tribunals,  or  to  particular 
functionaries,  as  well  as  to  the  Superior  Courts  of 
criminal  jurisdiction,  and  when  exercising  this  power 
these  tribunals  or  functionaries  are  engaged  in  the 
administration  of  criminal  justice. 

"  Now  paid  by  local  taxation.**  As  before  re- 
marked, all  these  expenses  were  before  the  passing 
of  the  act,  9  Vic.  paid  out  of  the  County  funds  under 
the  act  of  1792,  U.C.  adopting  the  body  of  the  English 
law,  or  under  some  act  of  the  Parliament  of  Upper 
Canada  or  of  this  Province,  making  some  special  pro- 
vision concerning  them.  The  words,  "  now  paid  by 
local  taxation^**  are  evidently  not  intended  as  descrip- 
tive of  the  particular  kind  of  expenses  which  arc 
before  accurately  and  plainly  stated,  but  merely  as  a 
statement  of  fact  in  connection  with  the  after  altera- 
tion or  remedy, — "  shall  in  time  to  come  be  paid  out 
of  ike  public  funds  of  this  Province,** 

The  Legislature  announced  the  remedy  designed, 
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by  declaring  that  Municipalities  should  no  longer  be 
compelled  to  tax  themselves  to  pay  for  the  adminis- 
tration of  criminal  justice, — ^that  in  time  to  come,  it 
should  be  paid  for  out  of  the  public  funds.  The 
words,  local  taxation  and  pvhlic  or  general  funds,  are 
manifestly  suggestive  of  designed  contrast  in  terms 
by  the  Legislature.  In  the  enacting  part  of  the  first 
section,  the  same  terms  are  employed,  and  rejecting 
the  portion,  making  temporary  provision  for  the 
years  1846  and  1847,  the  clause  may  be  read  thus: — 
"  That  the  whole  of  the  expenses  of  the  administra- 
tion of  criminal  justice  shall,  during  every  year  after 
1847,  be  paid  out  of  the  consolidated  revenue  fund  of 
this  Province,  and  so  much  of  any  law  as  may  be  in- 
consistent with  this  act  is  hereby  repealed."  No 
sentence  or  form  of  words  can  have  more  than  one 
true  sense, — to  have  two  meanings  is  equivalent  to 
having  no  meaning.  And  can  we  ask  any  other  inter- 
pretation to  be  given  to  this  enactment  than  that  all 
lawful  fees — all  necessary  expenses  legally  incurred 
in  the  prevention  of  crime,  in  the  arrest,  prosecution, 
and  trial  of  criminal  offenders  before  Courts  and  Func- 
tionaries thereto  authorized  should  be  paid  out  of  the 
General  Revenue  fund  ?  If  we  go  beyond  the  bare 
words  and  seek  to  penetrate  further  into  the  intent 
of  the  Legislature,  this  interpretation  will  have  addi- 
tional support  from  the  reason  and  objects  of  the  law 
to  which  we  before  briefly  referred. 

The  second  section  provides  for  the  audit  of  ac- 
counts, and  does  not  affect  the  question  as  to  the  scope 
oJT  the  act,  but  the  third  section  it  seems,  is  considered 
by  the  department  of  public  accounts  to  limit  the  en- 
actment in  the  first  section.  Acting  upon  this,  that 
department  has  assumed  the  right  to  reject  certain  ex- 
penses in  the  administration  of  Justice,  and  to  throw 
the  payment  thereof  upon  the  Municipalities.  It 
would  appear  that  the  admission  and  rejection  of 
items  is  arbitrary ;  at  all  events,  it  is  difficult  to  per- 
ceive where  a  sound  discretion  has  been  exercised,  or 
what  principles  have  guided  to  a  conclusion.  The 
observations  submitted  by  the  Inspector-General  for 
the  guidance  of  the  Boards  of  Audit  are,  it  is  said 
therein,  "believed  to  be  conformable  to  the  views  of 
the  Law  officers  of  the  Crown  "  upon  the  Act.  If  so 
we  venture  to  assert,  that  these  views  are  erroneous. 
We  cannot  suppose  that  the  Act  ha8  ever  been  taken 
up  as  a  whole,  and  the  opinion  of  any  Law  officer  of 
the  Crown  had  upon  it,  and  we  strongly  incline  to  |  But  to  our  mind  it  is  quite  evident  that  the  schedule, 


think  that  "  the  Law  officers  of  the  Crown  "  would 
not  be  prepared  to  father  the  observations  in  question, 
or  give  it  as  their  opinion,  that  a  correct  interpreta- 
tion has  been  pronounced  by  the  Inspector  General's  de- 
partment.  Opinions  probably  have  been  hastily  given 
on  isolated  items,  and  may  be,  for  aught  we  know, 
correct  enough,  but  the  document  before  us,  of  itself 
proves  that  no  general  principles  have  been  laid  down 
for  the  guidance  of  the  department.  We  do  not  de- 
sire to»find  fault  with  the  officers  or  the  department ; 
the  fault  lies  in  the  system, — ^but  we  desire  to  show 
wherein  we  believe,  justice  has  not  been  done  to  the 
Municipalities,  in  order  that  a  remedy  of  some  kind 
may  be  applied. 

Let  us  look  for  a  moment  at  the  third  section — ^it  is 
as  follows : — "  The  several  heads  of  expenses  men- 
tioned in  the  schedule  to  this  Act,  shall  be  deemed 
expenses  of  the  administration  of  justice  within  the 
meaning  of  this  Act.*'  It  does  not  say  the  several 
heads,  &c.,  and  no  others^  but  merely  that  certain 
specified  heads  shall  be  within  the  Act. 

Qui  hceret  in  litera  hoeret  in  cortieCy  is  a  sound 
maxim,  but  suppose  we  put  aside  for  a  moment  con- 
siderations of  a  general  character  that  should  weigh 
in  construction,  and  look  at  the  words  of  this  third 
section,  we  will  in  them  find  nothing  repugnant  to 
the  broad  and  comprehensive  terms  of  th%  first  section, 
which  as  we  before  said,  includes  all  expenses  con- 
nected with  the  administration  of  criminal  justice.  So 
far  from  controlling  or  limiting  the  terms  in  the  first 
section,  it  may  with  more  show  of  reason  be  contended 
that  the  words  of  the  third  section  enlarge  their  ope- 
ration, and  actually  bring  within  the  scope  of  the  act 
certain  expenses  not  properly  belonging  to  criminal 
justice.  There  are  no  less  than  six  items  in  the  sche- 
dule authorising  payment  for  certain  services  rendered 
in  connection  with  Division  Courts — Courts  of  purely 
civil  jurisdiction.  These  would  not  come  within  the 
Act  but  for  the  third  section,  for  certainly  in  no  sense 
are  they  expenses  connected  with  the  administration 
of  criminal  justice.  The  third  section,  may,  however, 
with  more  show  of  reason,  be  said  to  limit  the  amount 
payable  without  restraining  the  subject  matter  em- 
braced under  the  general  terms,  "  Administration  of 
criminal  justice ;"  and  it  certainly  appears  to  do  so 
in  the  case  of  the  Gaoler's  salary,  "  a  proportion  " 
only  being  chargeable  against  the  General  Revenue. 
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if  not  intended  to  enlarge  the  subject  matter,  was  for 
the  purposes  of  illustration  merel  j,  and  at  all  events  it 
must  be  taken  in  connection  with  the  main  express  en- 
actmenty  that  aU  the  ea^mes  of  the  administration  of 
justice  in  Upper  Canada,  shall  be  paid  out  of  the 
General  Bevenue.  If  any  argument  were  necessary 
to  fortify  this  obvious  view,  it  might  be  found  in  the 
last  item  in  the  schedule, — ^  Together  with  all  other 
charges  relating  to  criminal  justice,  payable  to  the 
foregoing  officers  specially  authorized  by  an  act  of  the 
Legislature,  and  heretofore  payable  out  of  District 
funds."  This  includes  nearly  every  item  for  which 
the  municipalities  have  contended. 

The  Act  4  &;  5  Vic,  cap.  10,  exhibits  the  neceft> 
sary  authority  and  the  rules  made  by  the  Judges 
thereunder,  fixed  the  amount  of  charge  that  may  be 
allowed,  the  Legislature  preferring  to  throw  upon  the 
Judges  the  work  of  making  a  schedule  to  their  A.ct. 
Before  the  9  Vic.  officers  demanded  and  received  fees 
under  the  authority  of  the  Act  4  &  &  Vic,  and  the 
Statutory  rules,  and  yet  it  appears  that  a  fact  of 
such  public  notoriety,  has  not  yet  found  its  way 
into  the  Inspector-General's  Department. 

Now  let  us  take  a  glance  at  the  '^observations  " 
from  the  Inspector  General's  department,  to  which  we 
have  before  referred. 

^Betoma  of^oonTictions  by  Not  ebargeable  to  tbeGoTem^ 
Magistrates;"  4  &  6  Vic.  oap.  ment;  nor  the  expense  of  publioa- 
12,  B60.  4,  fees  £1  each.  tion ;  nor  is  the  fee  of  58.  for  eopj 

of  Betnm  to  Inspeotor-Oeneral. 

The  rejection  of  this  charge  by  the  Government,  is 
palpably  incorrect  —for  it  is  distinctly  "  authorized 
by  an  act  of  the  Legislature,  and  payable  out  of  the 
County  funds."  The  4  &  5  Vic,  ch.  12,  sec.  4,  after 
requiring  the  Clerk  of  the  Peace  to  publish  and  put 
up  in  the  Court  house  the  returns  of  convictions  made 
by  Magistrates,  enacts  that  ^'  for  every  schedule  so 
made  and  exhibited  by  the  said  Clerk  of  the  Peace,  he 
shall  be  entitled  to  the  fee  or  sum  of  JSI,  besides  the 
expenses  of  publication ;  in  hie  accounts  with  the 
eaid  Dietrict  to  be  paid  by  the  Treasurer  thereof**' 
The  5th  section  requires  such  Clerk  of  the  Peace 
to  send  a  copy  to  the  Inspector  General.  We  can- 
not even  surmise  on  what  ground  this  item  is  dis- 
allowed— ^more  particularly  as  its  object  is  to  estab- 
lish a  check  on  the  fines,  Jcc,  received,  which  for  the 
most  part  belong  to  the  General  Revenue.  On  this 
item  alone,  the  Municipalities  of  Upper  Canada  lose 
probably  £700  yearly ! 


Under  the  head  of  "  Constable," 

** Mileage" generall J,  "Arrest  These  charges  and  the  ex- 
uoder  warrant,"  fee  b&  ;  **  Serr-  penses  appertaining  thereto  will 
Ing  Sammons  or  Subposna,"  fee  be  admitted  as  ehargeableagiuDst 
Is.  3d.,  &o.  the  OoTernment  only  in  eases  of 

the  following  deeoription  of  of- 
fences, tIs.*— "  Offenoes  tried  or 
to  be  tried  at  the  Court  of  Oyer 
and  Terminer,  or  at  theConrt  of 
Qnarter  Sessions  (eases  eonaect- 
ed  with  criminal  justice),  bat  not 
to  cases  falling  under  the  juris- 
diction of  Justices." 

If  by  the  cases  referred  to  as  falling  ^^  under  the 
jurisdiction  of  justices,'*  it  were  meant  to  designate 
disputes  between  master  and  servant,  or  other  semi- 
civil  cases,  there  might  be  some  ground  for  question 
as  to  allowance,  but  as  a  fact  the  expenses  in  all  cases 
summarily  disposed  of  before  magistrates  are  rejected 
in  the  Inspector  Generals's  office.  Take  cases  involving 
breaches  of  the  peace,  &c.     If  these  are  not  criminal 
cases,  what  are  they  ?     They  were  originally  punish- 
able only  on  indictment ;  they  may  be  so  proceeded 
with  still.     Their  character  is  not  changed  by  reason 
of  a  summary  and  cheap  mode  of  trial  before  Justices 
being  allowed.     It  is  impossible  to  estimate  the  loss 
on  this  item ;  but  the  pernicious  efiect  of  the  rejection 
is  dear  enough.     It  is  to  weaken  the  hands  of  the 
magistracy  on  the  one  hand,  or,  on  the  other,  to  in- 
duce  them  to  send  every  trivial  case  to  the  Sessions 
or  Assizes  for  trial  on  indictment,  to  the  great  loss 
and  inconvenience  of  prosecutor,  witnesses,  and  jurors, 
and  often  to  the  too  severe  punishment  of  ofienders. 
CoDunon  minds  would  be  ready  to  imagine  that,  how- 
ever numerous  the  modes  for  trial  of  an  offence,  the 
character  of  the  charge  would  remain  unchanged. 
Acts  of  last  Session  enable  magistrates  to  try  cases 
of  larceny,  and  also  to  try  juvenile  offenders  charged 
with  crime.    A  vast  number  of  cases  will  in  this  way 
come  before  magistrates;   and  as  the  expenses  of 
cases  disposed  of  before  magistrates  are  not  paid 
out  of  the  general  revenue,  there  is  a  certain  tempta- 
tion  to  relieve  the  County  funds  by  making  them 
cases  for  trial  on  indictment — in  fact,  a  premium  for 
not  exercising  a  beneficial  jurisdiction  conferred  on 
magistrates  for  the  public  good. 

Under  the  head  of  the  maintenance  of  criminal  pri- 
soners, one  half  of  the  expenses  of  washing  and  clean- 
ing jury  rooms  (wonderful  liberality !)  is  allowed ;  but 
fuel  and  light  for  the  Court-house  are  ^'  not  chargeable 
to  Government,  as  it  is  considered  such  expenses  should 
be  borne  by  the  Municipal  Council."  There  is  warrant 
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of  law  for  keeping  a  jury  without  fire  when  they  retire 
to  consider  their  verdict ;  but  Judges,  and  juries,  and 
the  public  are  not  expected  to  ait  during  a  long  criminal 
trial  in  a  Canadian  winter  without  fire,  and  candles, 
if  nothing  better  than  "dips,  ten  to  the  pound,"  will 
occasionally  be  required.  So,  notwithstanding  the 
official  "  pronounciamento,*'  we  continue  to  think  fire 
and  light  within  the  meaning  of  "  expenses  of  the  ad- 
ministration of  criminal  justice."  But  we  need  not 
further  examine  details — ex  pede  HercuUm.  Our 
readers  will  easily  judge  of  the  tenor  of  the  whole 
from  the  items  specified. 

Under  "general  remarks"  it  is  stated: 

<<  Fees  for  setrioeB,  although  proTided  for  bj  the  tariif  estob- 
lished  by  the  Judges,  are  not  chargeable  to  the  Qoyernment  unless 
specified  in  the  Schedule  to  the  Act  9  Vic.  cap.  68,  but  are  as 
formerly  payable  by  the  Municipal  Council  or  othentise." 

This  illiberal  and  unwarrantable  construction  lies 
near  the  basis  of  the  whole  fabric  of  injustice  to  Upper 
Canada.  We  have  already  shoym  that  it  is  erroneous. 
It  appears  to  have  entirely  escaped  the  attention 
of  the  department  that  the  Judges'  rules  have  statu- 
tory effect — are,  as  it  were,  a  schedule  to  the  Act, 
under  the  authority  of  which  they  were  framed.  The 
rules  themselves  declare  that  it  is  to  he  understood — 

**  That  besides  the  fees  set  down  in  this  table,  the  scTeral  officers 
will  be  entitled  as  heretofore  to  reoeiTC  fees  for  other  serrices  ren- 
dered by  them  respectiTely,  which  are  not  mentioned  in  this  table, 
whereTer  specific  fees  for  such  senrices  are  fixed  by  any  statute ;" 

That  the  laflt  item  in  the  schedule  covers  other 
charges  besides  those  specified  in  the  schedule,  is  very 
clear — ^the  words,  we  will  repeat  them,  clearly  show  it — 

<*  Together  with  all  other  charges  relating  to  criminal  justice 
payable  to  the  foregoing  officers,  especially  authorised  by  an  Act 
of  the  Legislature,  and  heretofore  pliable  out  of  the  district  funds.*' 

It  will  be  seen  that  the  subject  has  been  examined 
from  a  strictly  legal  point  of  view.  We  have  not  urged 
as  a  ground  for  change,  that  while  Lower  Canada 
draws  over  £80,000  annually  for  the  administration 
of  justice,  Upper  Canada  receives  less  than  JS40,000 
that — ^Crown  witaessses  are  paid  for  their  loss  of  time 
in  Lower  and  not  in  Upper  Canada — ^that  there  they 
receive  monies  to  build  their  Court  Houses,  which  we 
do  not — ^that  the  General  Revenue  is  taken  for 
many  other  like  expenses  which  we  pay  by  local 
taxation — and  that  in  every  instance,  the  rule  for 
payment  out  of  the  General  Revenue,  as  applied  to 
Lower  Canada  receives  a  liberal  construction  ;  as  ap- 
plied to  Upper  Canada,  a  narrow  one.  This  is 
another  point  of  view  from  which  the  subject  may  be 


regarded.  Our  criminal  jurisprudence  is  the  same. 
There  should  not  beany  distinction  as  to  the  mode  oj 
supporting  the  machinery  of  ^^  criminal  justice ' '  in  dif* 
ferent  sections  of  our  common  country. — The  writer 
has,  at  various  times  within  the  last  eighteen  months 
been  called  upon  to  examine  this  subject  editorially. 
The  best  excuse  he  can  ofiiBr  for  not  doing  so  hitherto 
is,  that  those  most  interested— the  Municipalities—* 
have  not  taken  any  definite  combined  step  to  obtain 
justice.  The  Statute,  we  believe,  has  not  received  the 
liberal  construction  it  ought.  We  have  endeavoured 
to  show  that  the  legal  rules  of  interpretation  have 
been  violated  in  the  interpretation  put  upon  it;  and 
there,  for  the  present,  we  must  leave  the  matter. 


BREACHES  OF  TRUST. 


It  is  vain  to  hope  for  perfection  in  anything  of  human 
institution  and  yet  we  yearn  for  perfection  in  that  of  the 
law.  When  we  survey  the  magnitude  of  the  interests  at 
stake— being  nothing  less  than  the  salvation  of  society 
itself — ^we  grieve  to  have  forced  from  us  an  admission 
that  it,  like  other  human  institutions,  is  imperfect. 

Since  law  is  made  for  the  good  government  of  so- 
ciety, it  must  be  suited  to  the  circumstances  of  society. 
Since  society  is  progressive,  and  daily  becoming  more 
complex  in  its  parts  and  more  stupendous  as  a  wholci 
the  law  must  strive  to  keep  pace.  Just  so  much  as 
water  is  necessary  for  the  subjection  of  fire,  just  so 
much  is  a  criminal  code  necessary  for  the  subjection 
of  crime.  If  the  supjdy  of  the  aqueous  element  is 
too  slendw  the  evil  which  it  is  sought  to  overcome 
only  rages  with  the  more  nngovemable  fury.  So  if 
the  criminal  code  of  a  country  is  not  of  sufficient 
capacity  to  embrace  •all  offences  against  society,  the 
ofikices  not  embraced  increase  and  multiply  till  their 
very  hideousness  causes  wide  spread  alarm. 

It  is  an  ofiRsnce  against  society  for  one  man  without 
the  consent  of  the  owner  to  misappropriate  the  funds 
or  other  property  of  another  man.  The  offence  is 
not  lessened  because  the  property  misapplied  was 
entrusted  by  the  one  to  the  other.  On  the  contrary, 
such  a  plea,  instead  of  being  a  palliation,  is  an 
aggravation  of  the  moral  wrong  committed.  The 
temptation  to  commit  the  offence  is  singularly  great, 
and  in  consequence  the  frequency  of  the  offence 
singularly  common.    But  is  not  this  offence  branded 
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as  swindling  or  as  robbery  ?  Is  not  the  perpetrator 
a  robber  in  fact  and  a  felon  in  law  ?  Is  iie  not  an 
outcast  of  the  law,  visited  with  all  the  strength  of 
insulted  justice  ?  Nothing  of  the  kind.  If  we  search 
through  law  books  under  such  titles  we  shall  search 
hopelessly  for  the  punishment  of  such  an  offence.  It 
is  only  to  be  found  under  the  mild  und  assuaging 
title  of  "breach  of  trust."  A  few  years  ago  a  silly 
grocer's  clerk  who  applied  his  master's  money  to  his 
own  use  was  a  great,  if  not  the  greatest  of  felons. 
To-day,  what  do  we  find,?  Defalcations  and  frauds 
unparalleled  in  the  history  of  the  world — thousands 
and  tens  of  thousands  coolly  appropriated  by  men 
whose  extravagance  in  life  is  supported  by  dishonesty 
till  death. 

If  an  old  woman  take  her  neighbor's  goose,  she  is 
branded  as  a  thief,  prosecuted  as  an  outlaw,  and 
punished  as  a  felon.  But  the  refined  scoundrel  who 
makes  use  of  his  position  in  Society  and  his  attain- 
ments in  education  to  steal — ^we  shall  say  steal,  though 
the  law  does  not  say  it — ^to  steal  the  value  of  hundreds 
of  thousands  of  pounds,  simply  commits  a  "breach  of 
trust."  Why  should  not  such  an  one  be  punished 
with  as  much  certainty  and  severity  as  the  starving 
beggar  or  the  houseless,  vagrant  ?  Why  not 
punish  him  more  severely,  as  the  magnitude  of  his 
offence  is  great  and  the  danger  of  his  example  very 
great  ?  Not  to  do  so  is  to  hold  out  a  premium  for 
the  commissson  of  great  offences,  while  those  of  petty 
import  are  visited  with  pains  and  penalties. 

During  a  recent  investigation  in  the  City  of  To- 
ronto we  had  the  sorry  spectacle  of  a  man,  upon  whom 
suspicion  of  a  grave  crime  rested,  boasting  in  Court 
that  he  had  counseUed  one  equally  suspected  of  the 
success  of  a  noted  bank  swindler  in  New  York,  who, 
by  increasing  the  amount  of  his  peculation,  ensured 
his  escape  from  the  grasp  of  the  law.  Is  this  not  the 
baneful  influence  of  bad  example  overspreading  the  land 
because  of  defective  laws  ?  Men  who  would  not  steal 
a  goose,  because  it  m  a  felony,  fear  not  to  pocket  thou- 
sands of  the  money  of  otht3rs,^because  it  is  onl^  a 
breach  of  trust.  The  moral  sense  of  right  and  wrong 
is  in  this  way  blunted  by  the  impotency  of  the  law. 

Our  moral  perceptions  when  in  a  normal  state  show 
us  that  it  is  wrong  to  use  the  property  of  another 
without  his  consent  as  our  own.  But  a  knowedge 
of  the  law  makes  us  aware  that  though  wrong  it  is 
not  unlawful — that  is  to  say, — ^not  punishable  as  a 
crime. 

When  we  find  men  in  positions  of  trust  not 
only  abusing  their  trust,  but  indulging  in  wild  expen- 
diture by  the  commission  of  acts  grossly  dishonest, 
hoping  that  they  will  not  be  discovered,  and  knowing 
that  if  discovered  there  is  no  danger  of  occupying 
the  felon's  dungeon — when  we  witness  these  things 
every  day  and  everywhere  we  are  compelled  to  de- 


mand an  amendment  of  the  law.  Let  the  law  be 
extended,  and  the  offence  be  called  by  its  true  name 
— ^felony — and  then  shall  we  find  men  choose  rather 
the  imputation  of  poverty  than  of  crime. 

We  believe  that  if  breaches  of  trust,  when  wilful 
and  for  the  benefit  of  the  party  offending,  are  not 
made  crimes,  frauds  the  most  astounding  will  flap 
their  wings  in  the  very  portals  of  our  Courts  of 
Justice. 

We  affirm  the  principle  that  law  must  expand  as 
society  expands  and  crimes  essays  to  increase.  How 
is  the  law  at  present  7  It  is  prim  with  nicety,  and 
characterized  for  the  finest  distinctions  that  the  mind 
can  well  conceive. 

1.  Larceny  is  the  felonious  taking  of  valuable  pro- 
perty fromthe  po88e8$ion  of  another  with<mt  hi$  can- 
sent  and  againet  hie  will. 

2.  False  pretence  is  the  obtaining  of  valuable  pro- 
perty from  tne  possession  of  another,  with  his  consent 
and  willy  by  means  of  some  artful  device. 

3.  Embezzlement  is  in  general  the  misapplying, 
without  the  consent  and  against  the  will  of  the  ownery 
of  property  received  from  third  parties  by  persons 
in  situations  of  trust  for  the  use  of  the  ownery  but 
which  had  never  been  in  the  owner's  possession. 
With  respect  to  bankers  and  others  entrusted  with 
valuable  securities  for  a  special  purpose,  the  rule  is 
slightly  extended. 

4.  Breach  of  trust  is  the  misimng  of  that  property 
which  the  owner  has  without  any  fraudulent  seduce^ 
ment  and  with  his  own  free  will  and  consent  put  or 
permitted  to  be  put  into  the  possession  of  a  trustee, 
agent,  or  servant. 

Here  are  four  descriptions  of  offence,  three  only 
of  which  are  punishable  as  crimes.  The  first,  and 
the  only  one  punishable  at  common  law,  is  that  of 
larceny.  To  meet  the  exigencies  of  society  the 
second,  and  third,  have  been  made  crimes  by  statute. 
To  meet  the  exigencies  of  society  we  are  of  opuiion  that 
the  time  is  come  for  making  the  fourth,  also  a  crime 
by  statute.  No  one  who  reads  the  newspapers  of  the 
day — ^no  one  who  reflects  upon  what  he  reads— can 
deny  the  propriety  of  this  position.  There  may  be 
some  difficulty  experienced  in  framing  a  remedy 
which  will  be  neither  too  severe  nor  too  lenient ;  but 
as  regards  leniency,  surely  no  remedy  can  be  less 
lenient  than  no  remedy  at  all. 

We  shall  watch  with  anxiety  the  movement 
now  going  on  in  England  under  the  combined  direc- 
tion 4)f  Sir  Richard  Bethell  and  Lord  Brougham. 
Better  is  it  to  have  a  measure  imperfect  in  details 
than  no  measure  at  all.  Several  of  the  United  States 
are  in  advance  of  England  in  this  particular,  and  their 
laws  though  not  all  that  is  desirable  are  found  to 
work  beneficially.     The  law  of  France  is  also  in  the 
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same  respect  in  advance  of  that  of  England.  We  are 
unable  to  see  mach  difficulty  in  enacting  that  persons 
occupying  positions  of  trust,  wilfully  abusing  their 
trust  for  their  own  gain  and  benefit,  shall  be  pun- 
ished by  imprisonment  in  like  manner  as  the  clerk 
who,  receiving  money  for  his  master,  prefers  to  pocket 
it  instead  of  putting  it  in  his  master's  till.  We, 
however,  recommend  the  entire  subject  to  the  atten- 
tion of  our  readers,  earnestly  hoping  that  by  the 
efforts  of  some  of  them,  a  most  scandalous  defect  in 
our  laws  may  be  remedied. 

We  direct  attention  to  the  case  of  Jones  v.  Ket- 
ehunij  reported  amongst  our  Chamber  Cases  of  this 
issue.  The  points  decided  in  it,  as  to  when  and  un- 
der what  circumstances  the  Courts  will  refer  Attor- 
neys' Bills  for  taxation,  and  the  duty  of  the  master 
upon  such  references  are  of  no  ordinary  interest. 

Now  that  the  world  is  startled  by  the  perpetra- 
tion of  astounding  frauds  in  England,  France,  the 
United  States  and  Canada,,  it  is  time  for  peo- 
ple to  look  well  to  their  laws.  That  the  English 
criminal  law  is  defective  is  a  mater  of  notoriety — 
that  our  law  is  equally  so  cannot  be  concealed."  In 
another  place  we  give  in  addition  to  our  own  editorial 
remarks,  an  article  from  the  English  Law  Magazine 
and  Law  Review^  headed  ^'  The  Late  Frauds."* 

We  insert  in  other  columns  a  short  and  instructive 
article  on  the  subject  of  Alibis,  copied  from  the 
Law  Times. 


We  have  watched  with  much  interest,  the  progress 
of  the  Consolidation  Bills  in  England.  Until  very 
recently  everything  augured  well  for  their  success  ; 
but  now  we  learn  that  some  of  the  bills,  though  in- 
troduced, have  been  dropped  by  the  English  Govern- 
ment. The  cause  assigned,  is  that  a  coterie  of 
members  bent  on  codification  and  not  consolidation, 
in  order  to  prevent  the  success  of  a  rival  scheme,  de- 
termined to  obstruct  the  Consolidation  Bills.  With 
opposition  of  any  kind,  resulting  in  amendments, 
consolidation  would  become  the  work  of  a  century, 
instead  of  a  session.  We  hope  better  things  for  our 
Consolidation  measures  when  introduced. 


MONTHLY  REPERTORY. 


A  measure  has  passed  the  English  House  of  Com- 
mons, the  effect  of  which  will  be  to  throw  open  the 
Ecclesiastical  Courts  to  the  entire  profession,  by  des- 
troying the  exclusive  privileges  of  proctors. 

The  Chief  Justices  and  Judges  of  the  Superior 
Courts  have,  pursuant  to  Co.  C.  Jr.  A.,  1857,  framed 
rules  for  Pleading  and  Practice  in  County  Courts. 
They  are  published,  and  may  be  had  from  Maclear 
&  Co.,  Toronto.     Price,  28.  6d. 


CHANCERY. 


L.J. 


July  16. 


PSASJ*  V.  DiACOV. 

Principal  and  Surety — Diaekarge, 

A  Boretj  joined  in  a  note  to  secore  one  half  of  a  debt  dne  from 
a  tenant  to  his  landlord,  the  debt  being  also  secared  by  a  bill  of 
sale  of  the  debtors  famitnre.  The  creditor  afterwads  took  the 
fornitare  under  a  distress  for  rent 

Hdd^  that  the  creditor  thereby  discharged  the  surety  to  the  ex- 
tent of  one  half  of  the  whole  distress. 


V .  C  •  W .     ^H*  British  Expibi  Stiam  SHippuro 

CoHPANT  V.  SoxBS.  JtifM  2,  July  21. 

Diteovery — Common  Law  Procedure  Aet^  186i,  eec,  8 — Compul" 
Mory  reference  to  Arbitration — Production  of  Voeumente, 
The  defendants  to  an  action  brought  to  reooTcr  Arom  them  the 
excess  upon  a  bill  paid  under  pressure,  obtained  on  order  under 
the  Common  Law  Procedure  Act  1854,  sec.  8,  for  a  compulsory 
reference  to  arbitration.    The  plaintiffs  had  filed  a  bill  for  dis- 
coTery  as  to  matters  relating  to  alleged  OYcrcharges  in  the  account 
of  the  defendants  in  ud  of  Uie  arbitration.     Demurrer  to  this  bill 
over-ruled,  the  compulsory  arbitration  provided  by  the  Common 
Law  Procedure  Act,  being  like  other  legal  proceedings  which 
Courts  of  Equity  will  aid  by  discovery,  and  not  in  the  nature  of 
a  reference  to  a  tribunal  agreed  upon  by  both  parties. 
Upon  motion  for  prodaction  of  documents. 
Held^  that  the  plaintiffs  were  not  entitled  to  see  the  accounts  of 
the  prices  actually  paid  by  the  defendants  to  their  workman  in 
reference  to  the  work,  in  respect  of  which  the  bill  in  dispute  had 
been  sent  in,  but  that  the  plaintiffs  were  entitled  to  see  the  returns 
as  to  labour  done  and  materiali  used. 


V  •  C  •  W  •  Stmpsoh  V,  P&OTUBBO.  July  28. 

Solicitor  and  Client — Common  Law  Procedure,  Ad  1864,  eec,  65 

By  an  order  made  in  a  suit,  £600  is  ordered  to  be  paid  by  C.  D.. 
to  E.  F.  A.  B.  who  has  acted  as  Solicitor  in  the  suit  for  E.  F., 
claims  a  lien  upon  this  money  for  his  costs  and  serves  C.  D, 
with  notice  not  to  part  with  it.  Subsequently  to  this  notice  an 
order  is  obtained  at  Common  Law,  directing  C.  D.,  as  Qamishee 
to  pay  the  £600  to  O.  H.,  as  judgment  creditor  towards  satisfying 
a  judgment  debt  due  from  E.  F. 

Udd,  that  A.  B.  did  not  thereby  lose  his  lien. 


V  •  C  .  K  •  Wilson  t».  Lsslii.  July  16,  20. 

DtfauUwg  Etecutor-rDq^oeit  by  of  property  belonging  to  TMator 
for  debt  of  Executor — Debtor  and  Creditor, 

R.  B.  L.  a  surviving  executor,  entitled  as  next  of  kin  and  per- 
sonal representative  of  W.  L.  a  decease  Co  executor,  deposits  a 
lease  belonging  to  his  testator  with  creditors  for  a  private  debt  of 
own.  W.  L.  is  an  appointee  under  a  power  created  by  the  will  of 
the  testator.  In  au  administration  suit  R.  B.  L.  is  found  to  be  a 
defaulting  executor ;  and  a  bill  being  filed  to  recover  the  lease  by 
parties  interested  under  the  testator's  will. 

Held,  that  R.  B.  L.'s  interest  as  personal  representative  and 
next  of  kin  of  W.  L.  is  not  liable  for  R.  B.  L's.  default,  that  the 
lease  must  be  brought  into  Court  with  an  inquiry  as  to  what  was 
due  from  the  estate  of  the  deceased  executor  W.  L. 


COMMON  LAW. 


EX.  CoLLETT  ».  FosTEB.  June,  9, 

Attorney  and  Client — ReeponeibilUy  of  Client  for  irregular proeete. 

An  Attorney  retained  to  enforce  a  judgment,  issued  a  Ca,  Sa, 
when  the  debt  was  reduced  below  £20,  under  which  the  defendant 
was  arrested.  The  Ca,  Sa,  was  set  aside  and  defendant  ordered 
to  be  discharged. 

Held,  that  the  plaintiff  on  whose  behalf  the  writ  issued  was 
liable  for  the  arrest  and  imprisonment  that  followed  upon  it. 
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EX •  GO0FM%  it  al  V.  WootriT.  May  4. 

JEmbUmenU-^Biffhi  of  Executor  to — TitU  o/deviteeto  embUmenU. 

The  devisee  of  land  is  entitled  to  the  emblements  unless  they 
are  expressly  bequeathed  by  the  will  to  another.  A  mere  beqneit 
of  all  the  testators  residuary  personal  estate  to  his  executors, 
does  not  entitle  them  to  the  emblements  aa  against  a  devisee  of 
land. 


EX. 


HouHTON  V.  Bon. 


May  28. 


Diacovery^^feetnunt—TUU  of  D^tndant  Stat.  17  and  IS  Vie.  Ch, 
126,  Sec,  51. 

A  plaintiff  in  igectment  is  not  entitled  to  a  disoovery  of  the  de- 
fendants title. 


EX. 


E&UIX  0.  HOOPKB. 


JUM  12. 


Itumnmec  Voyage  Policy — Ituurimee  of  Salvage  ImfUed  Warranty 
of  teaworthinese. 

The  interest  of  salvors  in  a  ship  and  cargo,  was  insured  on  a 
Toyage  from  T.  a  foreign  port  to  England,  by  a  policy  containing 
these  words.  '*  The  vessel  having  been  abandoned  by  her  original 
crew  and  taken  into  T.  by  the  sailors  on  whose  interest  the  said 
insurance  is  effected." 

Held,  that  the  policy  was  subject  to  an  implied  condition  >f  sea- 
worthiness. 


Q.  B 


Whsslton  V,  Hakoistt.    May  4,  5, 7.  July  4. 


Life  Ineuranu — The  lift  and  hie  referecM  not  the  agents  of  the  aoewrod 
— Effect  of  Company* o  protpectue — Eoidcnee. 

Where  a  person  insuring  the  life  of  a  third  party  is,  on  negotia- 
ting the  insurance,  requir^  merely  to  state  his  belief  in  the  infor- 
mation furnished  by  the  life  and  his  referees,  and  the  truth  of 
such  information  is  not  made  the  basis  of  the  contract,  the  person 
insuring  is  not  affected  by  fraud  of  these  parties  in  furnishing 
information,  it  not  appearing  either  that  he  was  aware  of  this 
f^aud,  or  that  they  were  employed  by  him  as  agents  in  affecting 
the  insurance.  In  the  prospectus  usually  issued  by  an  insurance 
Company  to  its  customers,  it  was  stated  that  any  insurance  should 
be  unquestionable,  unless  fraud  was  practised  in  obtaining  it. — 
Held^  (per  Wiohtxan,  Ebli,  and  Crokpton,  J.  J.,  dietentiente, 
LoBD  Cakpbbll,  C.  J.,)  that  this  included  fraud  of  the  life  and  his 
referees,  and  was  not  confined  to  fraud  of  the  assured  qucerCf  how 
far  a  policy  ought  to  be  controlled  by  such  a  prospectus. 

The  mere  fact,  that  a  prospectus  has  been  usually  circulated  by 
a  company,  affords  no  evidence  from  which  a  jury  is  entitied  to 
infer  that,  it  has  come  to  the  knowledge  of,  and  has  been  acted 
upon  by  a  party  insuring,  and  positive  evidence  must  be  given 
that  it  has  actually  come  to  his  knowledge — (dioeentiente  Lou> 
Campbbll,  G.J.) 


Q.  B-  Faasbb  v.  Gobdan.  June  28,  July  4. 

Bille  of  Exchange — Endoreee  againet  drawer — Agreement  with  third 
party  to  give  time  to  acceptor — Prineipal  and  Surety, 

It  is  no  answer  to  an  action  against  a  surety  that  in  pursuance 
of  a  binding  agreement  with  a  third  party  time  has  been  given  to 
the  principal  debtor,  and  therefore  the  drawer  of  a  bill  of  exchange 
is  not  discharged  by  an  indorsee  agreeing  for  good  consideration 
with  a  stranger  to  give  time  to  tiie  acceptor,  and  giving  time 
accordingly. 


Q.  B*  Fbbhbbni  9.  Qabdnbb.  June  9,  July  ^. 

Coeti — Allowance  of  the  defendent  where  there  it  a  diatributive  ieeue 
and  he  hat  eucceeded  in  reducing  plaintiff* e  claim — Taxation, 

In  an  action  to  receive  a  number  of  items  alleged  to  have  been 
OTer-paid  to  the  lord  and  steward  of  a  manor  in  respect  of  admit- 
tances to  copy-hold,  the  declaration  consisted  of  the  common 


counts,  to  which  there  was  one  plea  of  **  never  indebted ;"  and 
the  plaintiff  at  the  trial  had  a  veniict  by  consent,  subject  to  the 
opinion  of  the  Court  on  a  special  case  which  raised  several  ques- 
tions of  principle.  These  were  decided  by  the  Court  partly  for 
the  plaintiff  and  partly  for  the  defendant;  and  the  amount  to 
which  the  plaintiff  was  eutitied  having  been  to  the  master,  the 
plaintiff  ultimately  recovered  something  in  respect  of  each  item, 
but  an  amount  in  the  aggregate  smaller  than  he  had  originally 
claimed.  Held,  that  the  taxation  of  the  master  was  right  in  dis- 
tributing the  oosts,  and  allowing  costs  to  the  defendent,  where  he 
had  in  part  anecesstuUy  resisted  any  claim  of  the  Plaintiff. 


mm 


CORRESPONDENCE. 


Mr.  J.  Eastwood,  Division  Oonrt  Clerk,  Saugeen,  writes  as 
follows : — 

SaugMD,  Aaguat  6th,  1867. 
After  a  careful  perusal  of  the  Law  Journal  since  its  com- 
mencement, I  am  unable  to  find  a  solution  of  a  diffioalty  un- 
der which  I  am  labouring. 

At  the  instance  of  P.  the  plaintiff,  an  attachment  was 
issued  by  a  J.  P.  and  direeted  to  a  constable,  who  seised  a 
horse  and  dock  belonginc  to  D.  the  defendant,  and  delivered 
them  to  the  Clerk  of  the  Division  Court.  P.  then  furnished  a 
Supersedeas  Bond  upon  which  the  property  was  restored  to 
him.  The  cause  came  on  for  trial  and  by  oonsent  of  the  par- 
ties, was  referred  to  arbitration .  The  arbitrators  gave  an  award 
for  the  whole  amount  olaimed,  which  aitard  was  duly  entered 
in  the  Procedure  Book.  Before  execotion  issued,  D.  absconded 
taking  the  horse  with  him,  but  leaving  the  clock  and  other 
property,  all  of  which  except  the  dock  was  seised  by  Tirtoeof 
two  attachments,  issued  by  a  J.  P.  While  in  poeeeeaion  of 
the  oonetoble,  and  before  delivery  to  the  Clerk,  an  execution 
was  issued  acainst  the  goods  and  chattels  of  D.  and  a  levy 
made  on  the  clock,  leaving  the  other  property  untouched.  The 
question  now  arises,  can  the  other  proper^  be  seised  and  sold  by 
virtue  of  the  execution,  I  apprehend  w4,  as  P.  is  protected 
from  loss  by  the  Supersedeas  Bond.  Am  I  right?  The  other 
property  has  since  been  ddivered  to  the  Clerk.  An  answer  to 
my  query  in  the  Law  Jowmal,  will  much  oblige. 

[We  think  you  are  right.  The  oondition  of  the  Bond  on 
Supersedeas  is  that  in  the  event  of  judgment  being  recovered, 
the  amount  thereof,  or  the  Talue  of  the  goods  shall  be  paid  or 
the  property  itself  restored  to  eatiefy  the  judgment,  Kone  of 
the  qpnditions  appear  to  have  been  oomplied  with  and  such 
remedy  as  P.  has,  appears  to  be  on  the  Bond.  The  question, 
however,  might  be  ndsed  for  the  disposal  of  the  Judge  on 
Interpleader.  Perhaps  we  should  add  that  the  original  suit 
bdng  referred  to  arbitration,  if  not  with  oonsent  of  the  bail 
may  affect  iheir  liability  on  the  Bond.] — ^Eds.  L.  J, 


APPOINTMENTS  TO   OFFICE,    &C. 

A880GIATB  OORONKRS. 

ROBBRT  HBND1SRS0N,  Kiqttirv.  to  be  an  Aflsorlato  Ooroner  Mr  th«  Uatod 
Ooontles  of  Peterborough  and  YictorU— (Gasettod,  *29tb  Angnut,  3857.) 

JAMKS  8TIHS0N,  of  PlattanUev  Oranty  of  Oxford.  Eaqnlre,  H.  IK.  to  be  an 
Aaaodate  Coroner  for  the  Connty  of  Oxford.— (Gazetted  5th  September,  1S&7.} 


NOTABIKS  PUBUa 

JOHN  SIMONS,  of  Toronto,  Bnqniro,  Attorney  at  Lav.  JAMBS  McPADDBN, 
of  St.  Mary's,  Knquiro,  Attormty  at  Law.  SHUBAEL  PARK,  of  Hamilton,  Eequiie, 
BarHfter  at  Uw.  OHARLKS  RICHARD  ATKINSON,  of  Chatham.  EMjiiiye. 
Attorney  at  Law.  RICHARD  LKONARD  MARSH,  of  Bridgetown,  County  "f 
Rent,  Gentleman;  and  ERNBSTUS  OROMSTB.  of  Toronto,  Oentleman,  to  be 
Notaries  Public  for  Upper  Canada^Gaacttod  6th  September,  18&7.) 


Printed  and  Published  by  M\olxa«  ft  Co.,  16  King  Streot  Kant,  Toronto. 


1857.] 


LAW    JOURNAL. 


177 


DIVISION    COURTS. 


OFFICERS  AND  SUITORS. 


Clerks — ( Correspondence). 


To 


the  Editors  of  the  Tf,  C,  Law  Journal. 

Hawkeavillo,  26th  August,  1857. 

Gbntlihkn, — I  perceWe  that  the  Journal  is  to  be  published 
in  Toronto,  and  that  if  is  to  make  its  appearance  more  regu- 
larly. It  will  not  matter  much  to  your  readers  where  it  is  to 
be  published ;  but  that  it  is  to  appear  more  regularly  is  very 
important. 

Among  all  the  good  things  you  are  to  do,  I  have  to  intreat 
you  to  reoommend  and  advocate  some  plan  by  which  a  Sche- 
dule exhibiting  a  tariff  of  fees  for  Clerks  and  Bailiffs  can  be 
framed  so  plain  that  all  Judges,  Clerks,  and  Bailiffs  can  have 
but  one  opinion  respecting  it.  There  are  two  items  in  the 
tariffs  which  are  causing  much  jarring  and  controversy.  In 
cases  of  foreign  service,  "  for  entering  Bailiff's  return  to  sum- 
mons to  Defendant,  3d,"  is  taken  by  some  Clerks  and  Judges 
to  mean  that  the  original  Clerk  is  entitled  to  this  fee ;  others 
that  the  foreign  Clerk  must  have  it ;  and  another  class  con- 
tend that  each  Clerk  has  a  right  to  charge  it  I  -belong  to  the 
latter  class  ;  both  the  foreign  and  original  Clerk  have  to  receive 
these  returns,  and  must  enter  them  m  a  book.  Then  if  they 
must  perform  the  service^  they  are  clearly  entitled  to  the  fee. 
In  the  Schedule  of  Bailiff's  fees,  '*  drawing  and  attending  to 
Bwear  to  every  affidavit  of  service  of  summons  when  served  out 
of  the  Division,  Is."  In  some  counties  the  bailiffs  are  not 
allowed  to  make  this  charge  at  all ;  in  this  county  the  Bailiff 
is  allowed  this  item  on  every  summons  sent  from  another 
county  or  Division  for  service  in  this  Division,  and  for  everj 
service  he  makes  beyond  the  bounds  of  the  Division.  This 
unfortunate  state  of  things  gives  rise  to  frequent  disputes,  and 
elaborate  correspondence  between  the  Clerks.  Still  they  can- 
not settle  the  question. 

The  foregoing  was  written  at  the  time  the  June  No.  of  the 
Law  Journal  was  received,  and  thrown  by  from  pressure  of 
other  business.  The  July  No.  afterwards  came  to  nand,  from 
which  it  appears  you  have  not  received  any  comipanioations 
on  the  subject  of  *'  Protection  of  Court  Books  and  Court  Pa- 
pers." My  impression  was,  after  reading  that  article,  and 
considering  the  immense  importance  of  the  question,  that 
almost  every  Clerk  in  the  lana  would  applj  himself  to  the  sub- 
ject of  a  strong  letter  in  support  of  your  views.  That  kept  me 
from  touching  it.  It  is  snrprisins  none  have  taken  it  up,  but 
possibly  each  one  thought  as  I  <ud,  "  aU  the  rest  will  oo  it" 
The  personal  interest  of  the  Clerks,  the  first  oonsideration  with 
most  men,  is  or  should  be  quite  sufficient  to  enlist  every  Clerk 
in  the  cause ;  but  the  importance  to  the  community  of  having 
those  books  and  papers  safely  kept  is  of  such  vast  magnitude 
as  cannot  be  properly  estimated.  You  have  stated  the  subject 
correctly.  I  can  add  nothing  to  the  force  of  your  remarks, 
but  will  mention  that  for  the  six  months  from  1st  January  to 
30th  June,  1857,  the  amount  of  dums  entered  for  suit  in  this 
Court  is  about  £4000 ;  that  about  £2000  has  passed  through 
my  hands  from  defendant  to  plaintiff;  that  about  £1000  re- 
mains in  the  shape  of  unsatisfied  Judgments ;  and  the  differ- 
ence of  about  £1000  is  made  up  of  sums  which  plaintiffs  have 
abandoned,  failed  to  establish,  withdraw,  Ac.  I  have  not 
eone  thoroughly  into  the  matter,  not  having  the  time  to  spare 
for  so  extensive  a  labour,  but  from  a  rough  estimate  I  feel  con- 
fident the  above  figures  are  near  the  mark.  When  it  is  consi- 
dered that  this  is  an  inland  county ;  that  this  division  is  com- 
posed of  only  one  township,  and  that  the  newest,  thinnest  popu- 
lated, and  most  remote  of  any  township  in  the  county,  some 
idea  may  be  formed  of  the  enormous  sums  of  money  passing 
through  the  hands  of  Clerks,  and  of  the  vast  importance  of  the 
business  transacted  by  them  in  the  older  and  more  populous 
localities. 


I  have  purchased  one  of  Wilder's  Safes  at  a  cost  of  nearly 
£50,  in  which  I  can  keep  the  books  and  most  important  par 
pers,  but  there  is  not  room  for  all  the  papers.  Now  I  am  out 
of  pocket  that  large  sum,  and  for  all  the  books  and  stationery. 
The  public  receive  the  benefit ;  I  receive  fees,  it  is  true — ^the 
fees  m  the  tariff,  which  ture  meagre  enough  for  the  labour  per- 
formed ;  but  there  are  a  great  many  things  Clerks  have  to  do 
for  which  no  fees  are  allowed.  Should  any  dispute  this,  I  will 
furnish  the  figures  and  items  for  their  information. 

The  simple  fact  of  the  matter  is,  that  just  so  long  as  Clerks  are 
compelled  to  furnish  books,  stationery,  office  room,  fuel,  &c., 
so  long  are  they  suffering  an  injustice,  for  Division  Courts  are 
now  fixtures.  Had  this  remuneration  to  Clerks  been  withheld 
only  in  the  beginning,  while  the  institution  was  only  an  expe- 
riment, and  yielded  so  soon  as  the  utility  of  the  Courts  was 
known  and  appreciated,  there  would  not  have  been  much  cause 
of  complaint  But  they  are  now  a  permanent  institution  of 
the  country ;  and  it  would  be  about  as  safe  for  Government  or 
Parliament  to  attempt  to  gag  the  Press  as  to  dispense^  with 
Division  Courte.  Then  why  continue  the  anomaly  and  injus- 
tice? M.  P.  E. 

M.  P.  E.  must  not  expect  what  the  wisdom  of  man 
has  not  yet  attained.  It  is  impossible  to  produce  a 
document  ^'  so  plain  that  all  concerned  can  have  but 
one  opinion  respecting  it."  There  is,  however,  a  body 
in  existence  having  power  to  pronounce  authorita- 
tively on  all  questions  affecting  the  Courts — the  Com- 
mittee of  County  Judges.  And  we  have  no  doubt 
that  should  it  be  made  to  appear  that  the  points  on 
which  doubts  have  arisen,  or  upon  which  there  have 
been  conflicting  decisions  are  numerous,  the  Judges 
would  assemble  to  determine  them  by  rule.  At  page 
220,  Vol.  2  of  this  Journal  are  some  notes  upon  the 
points  specified. 

*Our  correspondent's  statistics '  and  remarks  give 
very  full  support  to  the  observations  made  by  us  in  a 
previous  number.  We  hope  to  see  other  Clerks  fol- 
lowing his  example. — JSds.  L.  J. 


BAILIFFS. 


We  have  beard  nothing  lately  concerning  a  move- 
ment by  Bailiffs  towards  securing  a  better  remu- 
neration for  their  services.  Nothing  like  an  early 
commencement.  Parliament  will  probably  meet  in 
February  next,  and  petitions  should  be  prepared  from 
the  various  localities,  and  be  in  the  hands  of  members, 
so  as  to  be  presented  in  the  early  part  of  the  Session. 

But  let  not  officers  flatter  themselves  with  the  belief 
that  it  will  be  only  necessary  to  lay  their  case  before 
the  Legislature  to  obtain  relief.  Petitions  are  of  very 
little  value  unless  properly  backed  up.  They  will  be 
quietly  laid  on  the  table  unless  the  matter  set  forth 
be  fully  explained,  and  the  reliief  prayed  for  urged 
with  vigor.  The  just  claims  of  Bailiffs  must  be  advo- 
cated. Now  no  aidvQcate  can  accomplish  much  unless 
he  be  properly  instructed,  and  the  more  strongly  he 
is  impressed  with  the  justice  of  the  case  the  more 
effective  will  be  his  advocacy. 

What  we  advise  is  this — ^Let  one  or  more  of  the 
best  infonned  Bailiffis  in  each  County  be  selected  to 
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wait  upon  the  member  or  members  representing  the 
locality.  Let  this  committee  ascertain  where  it  will 
suit  their  member's  convenience  to  receive  them,  and 
give  an  hour  or  two  to  the  acquirement  of  a  know- 
ledge of  their  position  and  claims.  At  the  appointed 
time  the  Committee  should  be  prepared  with  a  memo- 
randum, to  be  left  with  the  member,  explaining  every- 
thing in  full ;  but  they  should  not  content  themselves 
with  this ;  the  whole  matter  should  be  fully  opened  to 
their  representative,  any  additional  information  he 
might  ask  given,  and  any  objections  that  might  occur 
to  him  answered,  so  as  to  convince  him  of  the  justice, 
of  the  Bailiff's  claims  and  the  reasonableness  of  the 
alterations  in  the  law  asked  for,  and  thus  to  secure  his 
hearty  assistance  in  the  House. 

The  Committee  should,  before  leaving,  take  care  to 
learn  his  impressions  and  intentions  respecting  their 
petition,  and  the  same  should  be  reported  to  a  Central 
Committee.  By  taking  a  course  such  as  this,  the 
eflfort  could  not  fail  to  be  efiFective. 

We  have  now  told  Bailiffs,  and  in  good  time  how 
to  look  after  their  own  interests,  and  how  they  may 
best  rccomplish  the  legitimate  improvements  which 
they  seek  in  their  condition.  If  they  act  with  prompt- 
ness and  decision  success  awaits  them.  If  they  choose 
to  confine  themselves  to  mere  grumbling  or  to  desul- 
tory action,  they  will  be  left  as  they  are  to  the  end 
of  the  chapter. 

SUITOBS. 

[CONTINUID  FROM  PAOI   160.] 

I\mi$hment  of  Fraudvlent  Dehtoin — The  Judgment  Sum- 
tnon»  clante  in  the  Divisum  Courts  Act, 

The  grounds  on  which  a  debtor  may  be  committed, 
as  mentioned  in  the  last  number,  must  be  shown  to 
exist  by  legal  testimony.  The  proceeding,  it  will  be 
borne  in  mind,  is  one  affecting  the  personal  liberty  of 
.the  debtor.  A  proceeding  to  jpuniah — ^and  therefore 
the  Judge  will  always  require  reasonable  strictness  in 
proof*  where  proof  can  be  obtained  of  facts  war- 
ranting s^  commitment,  it  should  be  prepared  before 
the  hearing,  that  is,  the  witnesses  necessary  to  make 
out  the  facts  should  be  Summoned  in  the  usual  way. 
The  plaintiff  can  in  such  cases  obtain  subpoenas  for 
his  witnesses  just  as  he  might  on  an  ordinary  trial. 
Let  it  be  particularly  noticed  in  getting  up  proofs  that 
any  written  document — such  as  a  bill  of  sale,  assign- 
ment, or  the  like,  the  contents  of  which  it  is  necessary 
to  prove,  cannot  be  given  in  evidence  as  a  conversation 
between  parties  or  a  contract  committed  to  writing 
might.  The  original  must  be  produced,  and  proved, 
as  a  eeneral  rule,  oy  the  aubscribing  witness.  Parties 
in  whose  posseission  such  instrutaents  are,  can  be  sub- 
poenaed to  produce  them,  or  if  'they  have  been  lost, 
or  destroyed,  or  cannot  be  bbtaaned,  a  oopy  of  them, 
where  possible,  should  be  giyeil  m  evidence.  If  they 
are  in  possession  of  the  d^tbr,  lie  ahbuld  be  notified 


to  produce  them;  if  he  do  not  do  so  after  notice, 
secondary  evidence  may  be  given  Of  their  contents. 

In  cases  under  the  2nd  head,  as  mentioned  in  the 
previous  number,  very  nice  and  difScult  questions  fre* 
quently  arise,  and  we  would  strongly  recommend 
parties  to  obtain  professional  advice  as  to  wnat  will 
be  necessary  to  prove  in  the  case,  and  also  the  services 
of  a  professional  man  to  conduQt  the  inquiry  before 
the  Court. 

After  a  party  has  been  once  committed  for  a  fraud, 
&c.,  he  cannot  be  again  committed  on  the  same  ground, 
though  he  may,  in  case  of  fresh  fraud  or  fraudulent 
omission  to  pay,  be  committed  a  second  time. 

No  imprisonment,  however,  operates  as  a  satisfac- 
tion of  the  debt  or  judgment,  or  deprives  the  plaintiff 
of  the  right  to  take  out  execution  in  the  samcmanner 
as  if  the  imprisonment  had  not  taken  place. 

In  conclusion,  we  would  suggest  the  propriety  of 
registering  every  judgment  over  JEIO,  where  the  debtor 
is  supposed  to  have  any  claim  to  real  estate.  It  costs 
very  little,  and  it  will  be  an  additional  security  to  the 
creditor.  An  execution  against  lands  may  be  obtained 
where  the  judgment  is  beyond  £10 ;  but  as  these  acts 
must  be  done  through  an  attorney,  we  need  not 
further  notice  them. 


MANUAL,  ON   THE   OFFICE  AND    DUTIES  OF 
BAILIFFS    IN    THE    DIVISION    COURTS. 


(For  the  Law  Journal, — Br  V — • — .) 

[OOMTZHUKD  VROIC  PAQB   160.] 

Executiont  from  other  Oourft. 

A  provision  in  the  Common  Law  Proeednre  Act, 
1857,  sec.  24,  may  be  here  noticed.  It  places  execu- 
tions from  the  Courts  of  Queen's  Bench,  Common 
Pleas,  County  Courts,  and  Division  Courts  on  a  com- 
mon footing.  One  is  not  to  have  precedence  over  the 
other ;  but  priority  of  ftm«,  when  the  execution  is  de- 
livered to  the  officer  to  be  executed,  is  in  all  cases  to 
determine  the  right  to  the  goods  seized.  *  The  subject 
as  being  one  of  pressing  importance,  was  examined  in 
the  August  and  September  numbers  of  the  Jjaw 
Journal^  and  the  matter  set  down  may  be  considered 
as  engrafted  on  this  treatise. 

Claims  to  Goods  seized. 

It  has  so  far  been  presumed  that  the  goods  seised 
under  execution  are  the  undisputed  property  of  the 
defendant  or  execution  debtor,  and  that  no  opposition 
has  been  made  to  seizure  by  the  Bailiff.  But  this  is 
not  always  so.  The  6ffider  mttking  a  >rei2^e  is  fre- 
quently met  with  claims  by  third  parties  to  the  -whole 
or  some  portion  of  the  property  seized.  S6ixietim[es 
two  or  more  persons  appear  laying  claim  to  different 
portions  of  the  property  seised :  or  the  1)^dB6l?d  of 
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the  premises  on  which  the  defendant's  goods  have 
been  seized  puts  in  a  claim  for  back  rent  alleged  to 
be  due  to  him. 

Such  claims,  until  the  law  of  Interpleader  was  in- 
troduced into  Division  Courts,  often  placed  Bailiffs  in 
a  most  awkward  position.  Claims  of  this  kind, 
grounded  on  fraud,  were  and  are  common  enough,  but 
bona  fide  claims  have  been  and  may  every  day  be  made 
involving  fair  questions  as  to  right  of  property.  The 
dilemma  of  both  Bailiff  and  judgment  creditor  under 
the  old  law  was  this — ^When  a  claim  was  made,  the 
bailiff  naturally  enough  required  an  indemnity  before 
proceeding  to  a  sale ;  he  had  «no  sufficient  means  of 
finding  out  the  character  of  a  claim  made ;  if  the 
plaintiff  refused  an  indemnity,  he  still  had  his  remedy 
against  the  officer  refusing  to  act,  if  it  could  be  estab- 
lished that  the  goods  seized  were  in  fact  the  property 
of  the  defendant ;  but  this  might  not  be  easily  done. 
If  the  plaintiff  gave  an  indemnity,  he  was  exposed  to 
the  expensive  process  of  a  suit  in  the  Superior  Courts 
to  determine  the  question ;  while  the  bailiff  to  whom 
an  indemnity  was  refused  was  open  to  an  action  by 
one  person  for  "not  selling,"  and  was  threatened  or 
in  danger  of  another  action  by  another  person  "  if  he 
did  sell ;"  and  there  was  no  middle  course  for  the 
Bailiff — he  was  compelled  to  take  one  risk  or  the 
othe^* 

Under  the  seventh  section  of  the  Division  Courts 
Amendment  Act  (which  superseded  a  similar  provi- 
sion in  the  Act  of  1851),  should  a  claim  be  made  to 
goods,  property,  or  security  taken  in  execution  or 
attached  by  thurd  parties,  those  really  interested  in 
the  matter,  namely,  the  judgment  creditor  and  the 
claimant,  may  be  brought  into  Court  by  the  Bailiff, 
in  order  that  the  question  may  be  tried  between  them, 
and  when  the  case  is  determined  the  Bailiff  of  course 
knows  the  course  proper  for  him  to  pursue. 

It  is  now  proposed  to  consider  claims  by  third  par- 
ties to  goods  seized — claims  of  landlord  to  rent  in 
arrear — ^and  the  practice  or  proceedings  b^  way  of 
Interpleader  under  the  statute  to  determme  such 
claims. 

(2b  he  contintied,) 


*  Jadge  OowAn,  writing  in  1851,  mentions  a  ease  in  point.  The 
baitiff  of  a  DiTislon  Court  acting  nnderan  execution,  eeiaed  I  believe, 
a  cow  and  calf  as  the  property  of  the  defendant  in  the  execution. 
A  relative  of  the  defendant  laid  claim  to  the  property  seited ;  the 
bailiff  declined  proceeding  unless  indemnified.  The  plaintiff, 
thinking  the  claim  unfounded  from  certain  suspicious  circum- 
stances in  the  matter,  gave  a  bond  of  indemnity  to  the  bailiff,  wIk> 
then  sold  under  the  execution.  An  action  was  then  brought  by 
the  claimant  against  the  bailiff  to  recover  damages  for  the  seizure ; 
it  was  defended.  When  the  record  was  carried  down  for  trial,  the 
parties  and  their  witnesses  were  obliged  to  come  to  the  county 
town-— a  considerable  distance.  A  verdict  was  given  in  favour  of 
the  claimant  for  £6.  6s. ;  and  no  doubt  the  original  plaintiff  had 
to  pay  the  damages  and  costs.  That  suit  must  have  caused  the 
parties'  a  loss  and  outlay  of  upwards  of  £40.  A  similar  claim 
eould  now  be  tried  and  aidQudicated  upon  in  the  township  where 
the  parties  reside,  at  the  cost  of  408. 
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(Itq>qflied  by  0.  Boanrsoir,  Esq.,  BorrMer-al-Iaw. 
(Illlarj  Term,  SOth  Tie.) 

Davy  and  Russbl  y.  Gamek()n. 

Deatii  o/FUxUUifftohiU  rule  nisi  pending—PraeUee^C.  L.  P.  A^  fee.  218— Jee(re> 

spective  effed  of. 

A  trial  in  ^eciment  wu  had  in  1854,  and  a  Terdlct  found  for  the  plaintiff.  In  the 
following  term  a  rule  nisi  wae  obtained  for  a  new  trial,  whleh,  owing  to  the  loes 
of  some  exhibits,  was  not  argued  until  1856,  and  was  then  dischaiied;  in  the 
meantime  the  plaintiff  died,  leaTlng  a  will  by  which  he  deyised  the  land  to  oer* 
tain  persona  in  trust. 

The  oourt,  on  application,  allowed  jndrment  to  be  entered  nunc  pro  Itme,  and  a 
suggestion  to  bo  entered  of  the  duath,  leaving  it  to  be  afterwards  determined 
whether  the  G.  L.  P.  A^  sec.  248,  would  apply  retrospectively. 

Ejectment,  brought  on  the  14th  of  September,  1858,  for  part  of 
the  west  half  of  lot  No.  1,  in  the  sixth  concession  of  Madoc  (about 
ten  acres.) 

This  cause  was  tried  in  1854,  and  a  verdict  rendered  for  the 
plaintiff,  Colin  Russell. 

In  Eastei*  term,  1854,  a  rule  niti  was  granted  for  a  new  trial, 
or  to  restrain  plaintiff  from  taking  possession  of  any  but  a  certain 
specified  portion  of  the  premises,  which  rule  nut  was  enlarged  from 
time  to  time  at  the  request  of  Russell's  counsel,  and  was  discharged 
in  Trinity  term,  1866— (See  14  U.  C.  E.,  488.) 

In  Febuary,  1855,  Bussell  died,  and  defendant  bad  conUnued 
still  in  posession.  ^ 

In  Sepetember,  1856,  a  judge's  summons  was  taken  out  and 
served  on  defendant,  to  shew  cause  why  the  legal  representatives 
of  Colin  Russell  should  not  be  allowed  to  enter  a  suggestion  of  his 
death  afles  verdict,  having  first  made  a  will  duly  executed,  where- 
by he  devised  all  his  real  estate  to  his  wife,  and  two  others,  as 
trustees;  and  why  upon  such  suggestion  the  devisees  in  trust 
should  not  have  execution,  ftc. 

This  summons  was  enlarged  till  Michaelmas  term,  that  the  ap- 
plication might  be  made  to  thtf  court. 

Crooks,  in  that  term  obtained  a  rule  to  shew  cause  why  the  de- 
visees should  not  be  at  liberty  to  enter  a  suggestion  on  the  roll  of 
the  death  of  Russell  after  verdict,  and  of  tiie  devise  to  them  in 
trust ;  and  why,  on  such  suggestion  being  entered,  the  devisees 
should  not  be  entitled  to  have  execution  upon  the  verdict,  by  de- 
livery of  possession  to  tbem :  or  why  Judgment  should  not  be 
entered  as  of  Easter  tcfrm,  18  Vic,  on  the  ground  that  the  death 
of  Colin  Bussell  occurred  during  the  pendency  af  the  rule  niii 
against  the  verdict,  and  before  judgment  was  given  thereon. 

RiehardSf  shewed  cause,  and  cited  Vaughan  v.  Wilson,  4  Bing. 
N.  C.  116;  Freeman  v.  Tranah,  12  C.  B.  406 ;  Lawrence  v.  Hodg- 
son, 1  T.  &  J.  868 ;  Doe  dem.  Taylor  v.  Crisp,  7  Dowl.  584;  Fish- 
mongers* Company  v.  Bobertson,  3  C.  B.  970. 

BoBiNsov,  C.  J. — I  doubt  whether  we  could  properly  make  the 
order  desired  as  to  entering  a  suggestion.  If  the  248Ui  clause  of 
the  Common  Law  Procedure  Act  could  be  applied  in  an  action  of 
ejectment  commenced  before  that  act  was  passed,  which  it  is  not  ne- 
cessary now  to  determine,  I  think  it  clearly  could  not  be  applied 
where  as  in  this  case,  the  plaintiff  died  before  the  passing  of  the 
act. 

The  suit,  it  is  contended  on  the  other  side,  had  abated,  thfe  long 
delay  (much  more  than  two  terms,)  after  the  verdict,  not  being 
from  any  d^ay  of  the  court  in  determining  upon  the  application 
but  firom  the  delay  af  the  parties  in  urging  it ;  and  whether  it  was 
an  intentional  delay  of  theirs,  or  occasioned  by  any  accident  which 
the  court  could  not  be  responsible  for,  would  make  no  difference, 
as  the  defendant  contends,  but  that  the  action  must  be  looked  upon 
as  abated  for  that  judgment  could  not  be  entered  in  the  name  of 
the  deceased  plaintiff,  as  it  might  have  been  under  the  statute  of 
17  Car.  11.,  ch.  8,  if  within  two  terms,  or  void  after  two  terms,  if 
the  delay  had  been  clearly  the  act  of  the  court. 

The  circumstances  which  occasioned  the  delay  in  bringing  on 
the  rule  nUi  for  argument,  are  stated  in  the  report  of  the  case. 

When  it  was  last  before  us  (14  U.  C.  B.,  488,)  I  entertained  then 
a  strong  opinion  that  we  could  not  prop«nrly  «Uow-jndgmettt  to  be 
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entered  nunc  pro  tune  under  the  circamsUncee.  My  brothers  in- 
clined to  the  contrary  opinion ;  and  as  the  c-iuse  of  delay  was 
rather  an  accident  than  laches^  and  there  are  some  modern  cases 
which  shew  a  disposition  in  the  courts  to  extend  the  indulgence, 
in  thtir  discretion,  to  cases  where  it  cannot  be  said  that  the  delay 
arose  from  the  act  of  the  court  (a),  I  do  not  oppose  the  allowing 
judgment  to  be  entered  as  of  the  term  after  the  trial.  This,  how- 
ever, will  only  give  to  the  personal  representatives  of  Rui^sell  the 
means  of  recorering  the  costs  of  the  action.  The  roost  important 
object  is  to  obtain  possession.  It  is  no  longer  possible  to  give  pos- 
session to  the  plaintiff  Mr.  Russell,  in  whose  favour  the  verdict 
was. 

If  this  case  could  be  treated  as  coming  under  the  Common  Law 
Procedure  Act,  sec.  248,  wo  should  have  to  ooUHider  whether  the 
words,  *'  legal  representative  of  such  claimant,*'  as  they  8tand  in 
that  clause,  mean  the  representative  of  the  title,  or  the  heir  or  ex- 
ecutor of  the  deceased  plaintiff,  according  as  he  died  seised  of  a 
freehold  or  a  term.  Considering  the  nature  of  the  proceeding  di- 
rected by  the  statute,  and  that  it  affords  fair  opportunity  to  the 
defendant  to  put  the  party  who  is  dispossessing  him  to  the  proof 
of  his  title,  I  think  the  legislature  probably  intended  that  a  person 
claiming  from  the  deceas^  plaintiff  as  devisee,  should  be  allowed 
to  sue  out  a  writ  of  revivor ;  and  if  so,  that  leaves  no  other  diffi- 
culty than  that  which  I  have  stated,  that  this  proceeding  given  by 
the  act  can  hardly  be  extended  to  a  cose  where  net  only  the  action 
was  brought,  but  the  plaintiff^s  death  also  occurred  before  the  act 
WM  passed. 

I  doubt  whether  we  can  properly  cany  it  back,  but  as  I  under- 
stand my  brothers  do  not  feel  any  difficulty  on  that  point  the  rule 
can  go,  snd  the  question  can  be  brought  up  formally,  if  it  shall  be 
contended  on  the  other  side  that  the  Common  Law  Procedure  Act 
cannot  be  applied  to  this  case. 

BuBirs,  J. — I  think  the  rule  should  be  made  absolute,  that  the 
judgment  may  be  entered  nunc  pro  tunc  in  favour  of  Colin  Russell, 
for  whom  the  verdict  was  found.  The  court  granted  a  rule  ntst  on 
the  application  of  the  defendant,  in  the  term  after  the  verdict  was 
rendered,  which  rule  oonld  not  be  brought  on  to  be  argued  by  rea- 
son of  the  exhibits  filed  at  the  trial  having  been  mislaid,  and  the 
rule  was  enlarged  from  time  to  time.  Now  although  it  may  be  ar- 
gued that  it  was  not  the  act  of  the  court  that  the  exhibits  were 
mislaid,  and  could  not  be  found,  yet  it  was  certainly  the  act  of  the 
court  in  granting  the  rule  niti,  which  prevented  the  plaintiff  from 
entering  up  judgment  upon  the  Terdict ;  and  if  that  rule  bad  not 
been  granted,  the  plaintiff  could  have  entered  up  the  judgment, 
whether  the  exhibits  had  been  forthcoming  or  not  The  want  of 
the  exhibits  both  parties  have  felt  impeded  their  pressing  an  argu- 
ment upon  the  court,  and  if  they  had  argued  the  case  without  them 
the  ooort  wonld  have  feh  it  impossible  to  give  any  satisfactory  de- 
cision. The  oases  are  all  collected  in  Evans  v.  Rees  (12  A.  &  £. 
16.7.)  Six  years  later  Mr.  Justice  Wightman,  in  Miles  v.  Bough, 
(8  D.  ft  L:  105,  10  Jnr.  890)  considered  the  point  a^in.  There, 
as  in  this  ease,  there  was  an  argument  upon  the  death  of  the  plain- 
tiff. It  was  a  case  involving  questions  of  law  and  fact.  After  the 
trial  of  the  issues  in  fact,  the  defendant  moved  for  a  new  trial,  and 
obtained  a  rule  nisi,  which  upon  argument  was  disharged,  and  then 
the  plaintiff  set  down  the  issues  in  law  to  be  argued,  which  did 
not  come  on  to  be  argued  till  a  year  afterwards,  before  which  time 
the  plaintiff  died.  Mr.  Justice  Wightman  said,  <*  It  was  contend- 
ed for  the  defendant,  that  the  only  cases  in  which  judgment  could 
be  entered  nunc  pro  tunct  were  thaie  in  which  nothing  remained 
to  be  done  at  the  time  of  the  death  of  the  parties,  but  to  pronounce 
judgment ;  and  the  case  having  been  heard,  the  court,  instead  of 
giving  judgment  immediately,  took  time  to  consider,  and  the  death 
intervened  before  the  judgment  was  pronounced.  Upon  examina- 
tion, however,  of  the  cases  which  are  reported  on  this  point,  it  ap- 
pears to  me  that  the  practice  is  of  far  more  liberal  extent ;  and  in 
8«ch  cases  as  the  present  the  court  has  allowed  judgment  to  be 
entered  nunc  pro  tunc,  unless  the  delay  was  occasioned  by  the  la- 
thu  of  the  plaintiff,  or  some  prejudice  arose  to  the  other  party,  to 
which  he  would  not  otherwise  be  subject  *' 

Suppose  then  the  judgment  to  be  entered  nunc  pro  tunc,  the 
next  question  is  whether,  the  judgment  having  been  entered,  and 

(a),  88S  XTans V.  Bms,  13  A.  A  X.,  107  >  Unesv.  Bongh,  3  D.  *  L.,  105 


the  death  of  the  plaintiff  having  happened  before  the  passing  of 
the  Common  Law  Procedure  Act,  the  parties  claiming  through  the 
plaintiff  are  entitled  to  the  benefits  of  the  240th  section,  to  enter 
a  suggestion  upon  which  to  have  the  benefitof  the  judgment,  with- 
out being  driven  to  a  new  action.  I  do  not  think  that  the  repre- 
sentatives of  the  deceased  plaintiff  would  be  driven  to  a  new  action, 
even  if  the  Common  Law  Procedure  Act  had  not  passed,  for  it  ap- 
pears to  me  their  course  would  be  to  sue  out  a  Mcirc  jacutM  quart 
haberent  pouettwnem  non  as  respects  the  land,  joining  the  person- 
al representative  in  the  writ  as  plaintiff,  in  order  to  have  execu- 
tion for  the  cosU.  See  Foster  on  Scire  Facias,  189,  quoting 
Bac.  Abr.  **  Scire  Facias,**  C.  6. ;  Roll.  Abr.  880,  where  it  is  said 
that  in  a  real  action  the  heir  shall  have  the  scire  facias,  and  in  a 
mixed  action,  if  the  lands  to  be  recovered  be  fee  simple,  the  heir 
and  executor  shall  join  in  the  scire  facias,  and  the  heir  shall  have 
the  execution  as  to  the  lands,  aad  the  executor  execution  as  to  the 
damages.  I  understand  the  meaning  and  effect  of  the  Common 
Law  Procedure  Act  to  be,  that  the  writ  of  revivor  and  suggestion, 
the  truth  of  which  may  be  tried,  are  substituted  for  the  sdre  facias 
It  appears  to  me  the  248th  section  affected  the  state  of  the  case  as 
it  then  would  have  stood,  if  judgment  had  been  entered  and  no  de- 
livery of  possession  thereupon  had  taken  place.  I  see  nothing  to 
prevent  the  claimants  having  the  benefit  of  entering  a  suggestion, 
and  if  the  defendant  denies  the  truth  of  it,  then  of  course  there 
must  be  a  trial  thereupon.  ^  It  would  be  absurd  to  compel  them  to 
go  over  the  same  ground  again  in  establishing  their  title,  upon 
which  the  court  has  given  judgment  in  Ikvour  of  the  person  from 
whom  they  claim. 

McLvAN,  J,  concurred. 

Rule  absolute. 


(£MterTenn,20Ylo.) 

Gbimshawb  v.  Thi  Oeaud  Tritnk  Railway  Co.  or  Cakada. 

14  4-  16  Vic,  ch,  61,  sec,  11,  sub-see.  l^^ArbitnUion^^Notice 

of  desistmcnt. 

Under  the  IMh  4 16  Vie.  eh.  51,  tM.  11  mib^ee.  le,  a  notSoe  ftv  laade  aaj  be  4»* 
tired  frmn,  and  new  notiee  gtren  fat  the  iiBM  landa.  even  after  Um  aitltrm- 
tore  named  In  the  flrtt  notlee  have  met  and  are  engaged  lo  the  artitration;  and 
an  award  made  by  them  after  eoch  aotloe  of  deafotmaat  ia  vc4d. 

Qiiarv,  whether  the  arbitratloo  voder  the  eeeond  notioa  can  aleo  ba  deatated  from, 
or  whether  the  poww  extenda  only  to  the  arUtratore  flnt  appolatad. 

Ar  MelMuh  J-— The  award  made  t^  the  flrat  arUtratora  waa  alao  bad  to  thii 
caae,  for  onderanb-see.  1ft,  aa  award  oaaaot  he  made  by  two  arhilnAara^  when 
the  third  wfaaee  to  set 

This  was  a  special  case,  stated  in  effect: — 

This  is  an  action  brought  by  the  plaintiff  against  tho  defisttd- 
ants  for  the  recovery  of  £8,116  6s.  9d.,  which  sum  wns  nwmrded 
to  the  plaintiff  upon  reference  pnrtnant  to  tho  Bailwaj  Clanses 
Consolidttion  Act,  in  manner  and  form  as  set  fvtrth  in  tho  decla- 
ration and  plea  in  this  cause  (which  was  referred  to  as  part  of  the 
statement  of  this  cause),  and  by  the  consent  of  the  partiea  and 
by  the  order  of  the  Honourable  Sir  John  Beverley  Bobison,  Bar- 
onet, Chief  Justice  of  our  Court  of  Queen*s  Bench,  dated  the  29th 
of  May,  1857,  according  to  the  Common  Law  Procedure  Act,  1850 
the  following  case  has  been  stated  for  the  opinion  of  the  court, 
without  any  pleadings. 

The  plaintiff  was  seised  in  fee  of  certun  lands  in  the  townabsp 
of  Hamilton,  in  the  county  of  Northumberland,  being  part  of 
lots  Nos.  8,  4  and  6,  in  concession  B ;  and  the  defendants  laid  out 
their  railway  over  and  across  the  same,  and  occupied  a  portion 
of  the  same,oontaining  seven  acres  and  twenty-nine  hundredths 
of  an  acre  of  meadow  land,  and  served  the  nsual  notice  reqairing 
tho  same  for  the  purposes  of  their  railway,  said  notioe  hnving 
been  so  served  on  the  14th  day  of  March,  18i56. 

And  they,  the  defendants,  immediately  thereafter  took  possess- 
ion of  the  land  mentioned  therein,  and  enclosed  and  fenced  the 
same,  and  made  their  railway  theroon,  long  before  the  said  award 
was  made,  and  long  before  the  service  of  the  said  notice  by  them, 
the  defendants,  of  their  intention  to  desist  from  their  said  first 
notioe ;  and  the  defendants  have  continued  ever  since  to  posnees 
and  use  tho  said  land  for  their  said  railway. 

That  the  notice  so  served  on  the  14th  day  of  Maroh  waa  in  the 
words  and  figures  following,  that  is  to  say; 

"  Notioe.-*To  Thomas  Qrimshawo,  of  the  township  of  Hamilton, 
in  the  ooiuty  of  Northumberland,  Esquire.    Take  notice,    that 
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the  Grand  Trank  Railway  Company  of  Canada  reqnire,  for  the 
porpoae  of  their  railway,  that  portion  of  lots  numbers  three,  four 
and  five  in  concession  B,  in  the  township  of  Hamilton  aforesaid, 
in  which  you  otaim  to  be  seised  of  an  estate  in  fee  simple^  com- 
prised within  the  description  following,  that  is  to  say,  scTen 
adtes  and  twenty-nine  hundredths  of  an  acre,  and  being,  composed 
of  parts  of  lots  three,  four  and  five  in  concession  B  of  the  township 
of  Hamilton  aforesaid,  the  same  baTing  been  selected  by  the  afore- 
said company  for  the  nte  of  the  Grand  Trunk  Railway  of  Canada 
and  which  has  been  staked  olF  by  the  said  company  according  to 
the  plan  of  the  said  railway :  and  take  notice  further,  that  the 
company  are  willing  to  pay,  in  accordance  with  the  proTisions  of 
the  **  Railway  Clauses  Consolidation  Act,'*  the  sum  of  £438  168., 
as  compensation  for  the  fee  simple  of  the  said  piece  of  land  herein- 
before described,  and  damages  sustained  in  consequence  of  the 
said  Railway ;  and  that  unless  such  sum  shall  be  accepted  by  you 
as  such  compensation  aforesaid,  and  unlers,  upon  your  signifying 
your  acceptance  thereof  to  the  said  company,  you  shall  procure 
all  proper  and  necessary  parties  to  join  in  conveying  the  said  piece 
of  land  unto  the  said  Grand  Trunk  Railway  Company  of  Canada, 
proceedings  will  be  taken  by  the  said  company,  in  accordance  with 
the  provisions  of  the  said  *<  Railway  Clauses  Consolidation  Act," 
for  the  purpose  of  obtaining  a  title  to  the  said  piece  of  land ;  and 
take  notice  further,  that  in  the  event  of  the  sum  above  mentioned 
not  being  accepted  as  lull  compensation  for  the  fee  simple  of  the 
said  piece  of  land,  Thomas  Ejrre,  of  the  town  of  Cobourg,  Esquire, 
will  be  appointed  as  the  arbitrator  of  the  said  Grand  Trunk  Rail- 
way Company  of  Canada,  and  as  such  to  act  in  pursuance  of  the 
provisions  of  the  said  "  BAilway  Clauses  Consolidation  Aof 
Dated  this  18th  day  of  March,  A.D.,  1856. 

Thok AS  Galt,  Solicitor, 

G.  T.  R.,  of  Canada. 

And  on  the  said  notice  was  endorsed  a  certificate  by  John  K. 
Roche,  a  sworn  surveyor  for  Upper  Canada,  in  the  words  and 
figures  following,  that  is  to  say : 

•*  I,  John  Roche,  of  the  town  of  Port  Hope,  being  a  swpm  sur- 
Teyor  cf  that  part  of  the  province  of  Canada,  formerly  constitut- 
ing the  province  of  Upper  Canada,  do  hereby  certify  and  declare, 
that  the  piece  of  land  in  the  annexed  notice  described,  Is  shewn  on 
the  map  or  plan  of  the  Grand  Trunk  Railway,  deposited  in  the 
oflSce  of  the  clerk  of  the  peace  of  the  county  of  Northumberland, 
in  which  county  the  said  piece  of  land  is  situate,  and  that  the 
said  piece  of  land  is  required  for  the  railway  of  the  said  company : 
and  I  do  hereby  further  certify  and  declare,  that  I  know  the  said 
piece  of  land  in  the  said  annexed  notice  described^  and  that  the 
sum  of  £488  16e.  in  the  said  annexed  notice  offered  by  and  on  be- 
half of  the  said  Grand  Trunk  Railway  Company  of  Canada,  is,  in 
my  opinion,  a  fair  compensation  for  the  said  piece  of  land,  and 
for  all  damages  sustained  by  the  construction  of  the  said  railway. 
In  testimony  whereof  I  do  hereby  give  this  my  certificate,  in  pur^ 
suance  of  the  provisions  of  the  *<  Railway  Clauses  Consolidation 
Act." 

Dated  this  18th  day  of  Mareh,  A.D.,  1856. 

(Signature)  John  E.  Roche. 

And  the  plaintiff,  within  ten  days  after  the  service  of  the  afore- 
said notice  op  him,  caused  a  notice  to  be  served  on  the  defendants, 
of  which  the  following  is  a  copy,  th£t  is  to  say : 

"  To  the  Grand  Trunk  Railway  Company  of  Canada. — I,  Thomas 
Gnmshawe,  of  the  township  of  Hamilton,  in  the  County  of  North- 
umberland, Esquire,  hereby  give  you  notice  that  I  refuse  to  ac- 
cept the  sum  of  money  mentioned  as  compensation  in  the  notice 
served  on  mo  under  date  of  the  thirteenth  day  of  March  instant ; 
and  further,  that  I  have  appointed  John  Montgomery  Campbell, 
of  the  township  of  Haldimand,  and  in  said  county.  Esquire,  as 
my  arbitrator. 

<*Th0S.    GaiKSHAWB. 

"  Dated  this  20th  day  of  March,  1856.'* 

And  after  service  of  the  last  mentioned  notice,  the  arbitrators 
BO  appointed  by  the  plaintiff  and  the  defendants  duly  appointed 
John  Shuter  Smith,  Esquire,  as  third  arbitrator,  of  which  the 
plaintiff  and  the  defendants  had  notice ;  and  the  said  three  arbi- 
trators had  a  sitting  on  the  24th  day  of  June,  1856,  pursuant  to 
appointment,  of  which  due  notice  was  given  the  plaintiff  and  to 
the  defendants ;  and  they  the  said  arbitrators  wore  duly  sworn, 


and  took  the  oaths  prescribed  by  the  said  statute  to  perform  the 
duties  of  their  office,  and  then  adjourned  their  sitting,  at  the  re- 
quest of  the  said  Thomas  Eyre,  till  the  3rd  day  of  July  following, 
at  a  certain  hour  and  placo,  of  which  the  plaintiff  and  the  defend- 
ants had  due  notice : 

That  on  the  said  8rd  day  of  July,  before  the  meeting  of  said  ar- 
bitrators, a  notice  of  which  the  following  is  a  copy,  was,  by  di- 
rection of  the  Grand  Trunk  Railway  Company  of  Canada,  served 
personally  on  the  plaintiff: 

*'Take  notice,  that  the  Grand  Trunk  Railway  Company  of 
Canada  do  not  desire  to  proceed  any  further  under  the  notice 
served  upon  you  of  the  14th  day  of  March  last  past,  and  that  the 
same  is,  in  pursuance  of  the  16th  sub-section  of  the  eleventh  clause 
of  the  **  Railway  Consolidation  Act,"  thereby  desisted  from :  any 
damage  or  costs  sustained  or  incurred  by  you  in  consequence  of  the 
said  notice  and  desistment  will  be  promptly  paid  by  the  company," 

That  on  the  said  8rd  day  of  July,  at  the  said  time  that  the  above 
notice  was  served,  and  before  the  meeting  of  the  arbitrators,  ^ 
new  notice  was  given  by  the  company,  under  the  provisions  of 
tho  said  16th  sub-section,  for  the  same  lands  as  those  mentioned 
in  the  first  notice,  but  with  an  alteration  in  the  amount,  the 
company  thereby  offering  £450  in  place  of  £483  15s.  and  naming 
the  said  Thomas  Eyre  as  arbitrator  for  the  company  in  case  the 
sum  therein  mentioned  was  refused,  %hich  said  notice  was  accom- 
panied by  the  certificate  of  a  sworn  surveyor  of  Upper  Canada, 
disinterested  in  a  matter,  and  not  being  the  arbitrator  named  in 
the  notice,  that  the  land  named  in  the  notice  is  shewn  on  the  map 
or  plan  of  the  Grand  Trunk  Railway,  deposited  in  the  office  of  the 
clerk  of  the  peace  of  the  county  of  Northumberland,  in  which  the 
land  is  situated :  that  he,  the  said  surveyor,  knew  the  said  land, 
and  that  the  sum  so  offered  was  in  his  opinion  a  fair  coniMnsation 
for  the  land,  and  for  all  damages  sustained  by  the  construction  of 
the  said  railway. 

That  after  said  new  notice  had  been  given,  the  said  arbitrators, 
John  Shuter  Smith  and  John  Montgomery  Campbell,  knowing  that 
the  said  new  notice  had  been  given,  and  Uiat  defendants  had  given 
notice  as  aforesaid  of  their  having  desisted  from  said  first  notice, 
having  met  at  the  place  and  hour  appointed,  the  said  other  arbi- 
trator, Thomas  Eyre,  then  stated  his  intention  of  not  being  present 
(he  having  been  informed  by  the  defendants  of  their  having 
desisted  ftom  said  first  notice)  the  said  two  arbitrators,  John 
Shuter  Smith  and  John  Montgomery  Campbell,  then  present  at 
the  request  of  the  plitintiff  proSdeded  to  take  evidence  on  the  part 
of  the  plaintiff,  and  at  the  said  meeting  adjourned  the  said  meeting 
until  the  ninth  day  of  July  then  next,  at  a  time  and  place  of  which 
the  said  Thomas  Eyre  had  doe  notice,  on  which  said  ninth  day  of 
July  the  said  Smith  and  Campbell  (the  said  Thomas  fiyre  not  being 
present),  at  the  time  and  place  so  appointed  made  an  award 
of  which  the  defendants  had  immediate  notice,  neither  tho  said 
defendants  nor  any  one  on  their  behalf  attending  before  the  said 
arbitrators  on  dther  of  the  two  last  mentioned  occasions. 

That  on  the  16th  day  of  August,  1856,  the  sud  Thomas  Gnms- 
hawe not  having  appointed  any  arbitrator  to  act  on  his  behalf, 
pursuant  to  the  said  new  notice,  an  order,  of  which  the  following 
is  a  copy,  was  mado  by  George  M.  Boswell,  then  being  Judge  of 
the  county  court  of  the  United  Counties  of  Northumberland  and 
Durham : 

''In  the  matter  of  the  arbitration  between  the  Grand  Trunk  Railway 
Company  of  Canada^  and  Thomas  Qrimehawe. 

"  Upon  reading  the  notice  and  certificate  served  upon  the  said 
Thomas  Grimshawe,  on  the  8rd  day  of  July  lost  past,  and  the 
affidavits  and  papers  attached  thereto,  this  day  filed,  and  it  appear- 
ing to  my  satisfaction  that  the  said  Thomas  Grimshawe  has  not), 
within  the  time  appointed  by  statute  for  that  purpose,  notified  to 
the  said  company  his  acceptance  of  the  sum  offered  by  them  in 
the  said  notice  so  served  upon  him,  1  do  hereby,  in  pursuance  of 
the  Railway  Clauses  Consolidation  Aot,  and  upon  application  of 
the  said  company  by  their  counsel,  appoint  J.  Stoughton  Dennis, 
of  the  city  of  Toronto,  a  sworn  surveyor  for  Upper  Canada,  to  be 
sole  arbitrator  for  determining  tho  compensation  to  be  paid  for 
the  land  and  damages  referred  to  in  the  said  notice ;  and  I  do 
hereby  fix  and  appoint  Monday,  the  15th  day  of  September  in- 
stant, as  the  day  on  or  before  which  the  award  of  such  sole  arbi- 
trator shall  be  made  in  the  premises." 
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That  the  said  ovder  was  made  by  the  said  Judg«  at  tlie  request 
of  the  defomlants  and  that  the  sole  arbitrator  thereby  appointed 
proceeded  thereunder  to  make,  and  did  make  au  award,  which 
award  in  agreed  to  he  considered  for  the  purpose  of  this  action  a 
valid  award,  if  the  defendants  had  power  to  desist  from  the  first 
notice  aforesaid,  and  the  reference  thereunder.  (But  the  plaiutifT 
expresseiy  reserves  his  right  to  object  to  the  tftiid  last* mentioned 
award,  if  the  judgment  of  the  court  shall  bo  ugaiuKt  him  in  this 
case. ) 

That  the  said  judge's  order  was  made  after  a  protest  by  the 
plaintiff,  he  having  attended  before  tbe  said  judge  at  the  time  of 
making  such  order,  and  having  formally  protested  against  the 
same,  and  having  given  notice  to  the  said  Judge,  and  also  to  the 
defendants,  of  the  8aid  fi^rst-meutioned  award,  uud  the  aforesaid 
proeedings  prior  thereto. 

The  questions  for  the  opinion  of  the  court  are: 

First.  Whether  under  the  acts  stated  in  the  foregoing  case  the 
nwoi'd  made  by  the  said  Smith  and  Campbell  is  a  valid  and  good 
award,  and  binding  on  defendants. 

Secondly.  Whether  under  the  facts,  as  hcrcinbefoi*o  stated,  the 
defeudants  had  power  to  desist  (in  manner  aforesaid)  from  pro- 
ceeding under  the  firet  notice,  so  as  to  put  an  end  to  the  arbitra- 
tion thereunder. 

If  the  court  shall  be  of  opinion  that  the  defendants  had  power 
to  desist  from  proceeding  under  the  first  notice,  ^o  as  to  put  an 
end  to  the  said  arbitration,  or  that  the  award  in  the  declaration 
mentioned  is  not  a  valid  award,  then  judgment  of  nolle  jirouqui, 
with  costs  of  defence,  shall  be  entered  for  the  defendants. 

*^  If  t4e  court  shall  be  of  opinion  that  under  the  facts  stated  the 
award  in  the  declaration  mentioned  is  a  valid  award,  and  binding 
on  the  defiendants,  then  judgment  shall  be  entered  for  the  plaintiff 
for  £3.216  5s.  9d.,  and  interest  on  the  sum  of  £3,116  6s.  9d.  from 
the  said  ninth  day  of  July  until  judgment,  and  costs  of  suit,  upon 
payment  whereof  the  defendants  shall  bo  entitled  to  a  good  and 
sufficient  deed  in  fee  simple  from  the  plaintiff  for  the  land  mention- 
ed aiid  described  in  said  first  notice. 

v.  B.  Jteadj  for  the  plaintiff,  cited  Webb  ▼.  Manchester,  &c. 
R.  W.  Co.  1  R.  W.  Cas.  599 ;  Schwinge  v.  London  and  Blackwall 
R.  Co.,  1.  Jur.  X.  S.  368;  Meynell  v.  Surtees,  lb.  742;  £vans  v. 
Lanoaahire  and  Yorkshire  R.  W.  Co.,  17  Jur.  880;  7  R.  W.  Cap. 
126. 

Oalt  for  defendants. 

The  statutes  referred  to  are  notloed  in  the  judgment. 

RoBiKSON,  C.  J. — The  11th  clause  of  the  Railway  Clauses  Con- 
solidation Act,  14  &  15  Vic.  oh.  61,  provides,  in  a  manner  sub- 
stantially tbe  same  as  the  English  Railway  Clauses  Consolidation 
Aot,  for  enabling  companies  to  oeoupy  and  acquire  sueh  land  as 
they  may  find  necessary  for  the  construction  of  thair  railway,  and 
for  giving  compensation  to  the  proprietors  of  the  lands  taken. 

The  provisions  are  much  the  same  in  both,  which  require  tbe 
company  to  mark  out  and  give  notice  of  the  land  which  they  will 
require,  and  to  tender  the  sum  which  they  assume  to  be  the  reason- 
able value  of  such  land,  naming  at  the  same  time  an  arbitrator  on 
their  part,  to  join  with  others-to  be  chosen,  for  assessing  the  value 
in  case  the  sum  tendered  shall  be  rejected,  and  providing  for  the 
arbitration  which  in  such  cases  is  to  follow. 

But  our  statute  14  &  15  Vic,  ch.  51,  sec.  11,  sub-sec.  16,  con- 
tains the  following  enactment,  which  is  not  to  be  found  in  the  Im- 
perial Statute  (8  &  9  Vic,  cb.  20) :  "  Any  such  notice  for  lands, 
as  aforesaid,  may  be  desisted  from,  and  new  notice  given,  teith  re- 
gard to  the  eame  or  other  lande,  to  the  same  or  any  other  party ; 
but  in  such  case  the  liability  to  the  party  first  notified,  for  all 
damages  or  costs  by  him  incurred  in  consequence  of  such  first 
notice  and  desistment,  shall  subsist.^' 

We  have  to  determine  in  this  case  what  is  the  proper  oonstru- 
Uon  and  effect  of  that  clause. 

1st  Does  it  apply  to  so  late  a  stage  of  the  proceedings  as  bad 
been  arrived  at  in  this  case ;  that  is,  when  the  arbitrators  had 
been  all  appointed,  and  bad  met,  and  were  engaged  in  the  duty 
which  they  had  undertaken,  though  they  had  not  yet  determined 
upon  the  value  ? 

2nd.  If  so,  does  it  necessarily  put  an  end  to  the  authority  to 
proceed  further  in  the  arbitration,  so  that  an  award  afterwards 
made  under  that  notice  is  void  T 


We  need  not  go  further,  ani  consider  what  proceedings  shoald 
take  place  under  the  new  notice,  because  the  whole  question  noir 
before  us  is  whether  the  award  made  under  the  first  notice  can  bo 
enforced,  notwithstanding  a  new  notiee  was  given  before  the  awsrd 
was  made. 

On  the  plaintiff*8  side  it  has  been  contended  that  it  can  netrr 
have  been  meant  that  under  this  provison  the  authority  of  tbe 
arbitrators  who  were  proceeding  under  it  should  be  in  effect 
revoked,  which  is  what  the  defendants  contend  for,  because  theo, 
if  the  compare  should  be  dissatisfied  with  the  third  arbitrator 
chosen,  or  should  be  alarmedby  or  dissatisfied  with  the  disposition 
shewn  by  the  three  after  they  have  met,  they  can  disable  them  br 
giving  a  ncW  notice ;  and  that  by  persevering  in  that  course,  and 
giving  new  notices  till  they  are  satisfied  by  what  they  bear  and 
see  that  such  an  award  will  be  made  as  may  suit  their  views,  they 
can  effectually  control  the  whole  proceedings :  and  they  argue  that 
no  such  privilege  of  interrupting  tbe  arbitration  being  giren  to 
the  proprietor  of  the  land,  it  never  ean  have  been  meant  to  b« 
applied  as  the  defendants  are  endeavouring  to  apply  it,  or  tbe 
parties  would  stand  on  a  very  unequal  footing. 

There  is  much  force  in  this  argument,  though  to  push  it  to  its 
length  as  Tfaave  stated,  it  assumes  what  is  perhaps  not  clear— that 
if  the  defendants  by  the  new  notice  they  hare  given  have  in  effect 
revoked  the  authority  of  these  arbitrators,  it  must  follow  that  thej 
can  go  on  giving  new  notioes  under  tbe  same  provision  until  thej 
have  procured  such  arbitrators  as  will  suit  them. 

That  may  or  may  not  follow.  At  present  I  do  not  oonsider  that 
it  would.  We  are  not  now  called  upon  to  detemine  that  point,  bat 
only  whether  the  proceedings  of  the  arbitrators  first  appointed  caa 
bo  thus  cut  short 

By  the  Imperial  statute  8  &  9  Vic.  ch.  20,  sec.  126,  it  is  enacted 
that  after  any  appointment  (of  arbitrators  under  the  act)  sball 
have  been  made,  neither  party  shall  have  power  to  revoke  the  same 
without  the  consent  of  the  other. 

This  shews  plainly  enough  what  the  parliament  which  pawed 
that  statute  thought  just  to  provide  in  such  eases. 

Whoever  framed  our  sUtute  14  &  15  Vic.  oh.  51,  must,  it  u 
plain,  have  had  these  English  clauses  under  his  view.  Ko  one 
who  compares  the  two  acts  can  doubt  it ;  and  so  we  must  assume 
had  the  Pirliament  of  Canada  which  passed  the  act  now  in  ques- 
tion. And  when  we  find  that  the  Parliamant  of  this  Province  net 
only  left  out  of  their  statute  that  express  enactment  of  the  Eoglisb 
act  which  prevents  revocation  of  the  submission  by  either  party, 
but  also  inserted  this  16th  sub-section  of  the  11th  clause,  vbicli 
they  found  no  precedent  for  in  the  other,  a  strong  argument  arises 
from  it  that  they  did  intend  to  allow  the  company  to  put  an  end  to 
the  authority  of  the  arbitrators  who  should  be  cboeen  under  the 
first  notice,  at  least,  by  giving  a  new  notice. 

I  do  not  know  whether  a  precedent  was  found  for  such  a  olaose 
in  other  enactments  for  similar  purposes  either  in  England  or 
elsewhere. 

It  is  contrary  to  the  general  'principles  of  legislation,  and  the 
decisions  of  courts  in  England,  that  a  power  should  exist  of  recal- 
ing  the  first  notice. 

The  question  had  been  discussed  in  England  both  in  reference 
to  the  Railway  Consolidation  Clauses  Act,  8  &  9  Victoria,  ch.  20, 
and  the  general  act  which  provides  power  to  take  lands  for  othef 
public  works,  8  &  9  Vic.  cli.  18,  and  other  statutes  of  an  earlier 
date  giving  similar  powers.  I  refer  to  the  cases  of  Rex  v.  Hunger- 
ford  Market  Company  (4  B.  &  Al.  827),  and  Tower  v.  Lynn  Rail- 
way (4  R.  W.  Cas.  615)  Regiua  v.  Commissioners  of  Woods,  &c., 
(19  L.  J.,)  (Q.  B.)  497. 

It  is  very  clear  that  we  cannot  deny  that  the  notice  given  under 
our  general  act  can  be  recalled,  for  the  language  on  that  point  is 
perfectly  explicit ;  and  one  can  imagine  the  considerations  that 
might  suggest  such  a  clause,  and  might  make  the  Legislfttnre 
think  it  proper  to  adopt  it,  and  with  the  intention  too  that  it 
should  have  the  effect  which  the  defendants  in  this  case  contend 
for. 

But  we  have  only  to  consider  what  is  in  fact  its  obvious  import 
and  effect. 

The  company,  after  serving  a  notice  of  land  required  by  thei»i 
might  for  good  reasons  change  their  mind,  either  in  regard  to  the 
quantity  which  they  had  specified,  or  its  precise  locality,  and  the 
proprietor  could  hardly  object  to  the  reasonableness  c^  tiie  Legis* 
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lature  allowing  them  to  do  so  before  the  arbitration  had  been  pro- 
oeeded  in,  or  at  any  time  before  it  was  closed ;  but  here,  it  may 
he  urged,  there  has  been  no  such  change  of  intention,  the  same 
hind  being  specified  in  the  second  notice  as  in  the  first. 

Still  thit  is  no  argument  that  we  can  accede  to,  for  the  16ih 
sub-section,  whis  we  are  considering,  expressly  allows  a  new 
notice  be  giren  '*  with  regard  to  the  tame  or  other  lands."  There 
is  no  doubt  on  that  point. 

Aoother  ground  on  which  it  might  seem  just  to  allow  the  first 
notice  to  be  recalled,  and  a  new  one  giTen,  would  be  when  the 
company  might,  on  more  mature  deliberation,  desire  to  increase 
their  offer,  which  might  perhaps  supersede  the  necessity  of  going  on 
with  the  arbitration,  and  might  save  them  costs. 

Here  there  is  just  a  semblance,  and  that  is  all,  of  the  defendants 
having  proceeded  on  that  ground,  for  they  do  specify  in  their  new 
notice  a  Talue  a  few  pounds  higher  than  they  had  offered  in  their 
first.  We  can  have  little  doubt,  however,  that  this  slight  differ- 
ence does  not  account  for  the  steps  taken  by  them.  They  desired 
no  doubt,  and  have  not  disavowed  it,  to  submit  the  matter  to  other 
arlHtrators,  because  they  were  not  content  with  those  who  had 
been  chosen. 

Can  they  then,  as  a  matter  of  right,  and  under  a  fair  applica- 
tion  of  the  statute,  attain  that  object  ?  I  do  not  think  that  we 
can  decide  otherwise.  The  position  in  which  the  1 6th  sub-section 
stands  in  the  11th  clause  makes  it  evident,  I  think,  that  it  was 
meant  the  discretion  might  be  used  after  all  the  arbitrators  had 
been  appointed,  and  they  had  entered  upon  their  duties. 

And  I  can  only  look  upon  the  notice  of  desistance  from  the  first 
notice  as  a  discontinuance  of  all  further  proceedings  under  it. 
This  I  think  is  shewn  by  the  provision  that  the  company  shall  be 
liable  to  the  other  party  for  any  costs  incurred  by  him  in  conse- 
quence of  the  first  notice.  And  indeed,  without  that  consideration 
I  do  not  see  what  we  could  hold  to  be  the  moaning  of  desisting 
firom  the  notice,  which  the  company  is  in  express  terms  allowed  to 
do,  if  all  might  still  go  on  under,  the  notice  desisted  from  as  it 
would  have  done  otherwise. 

In  the  absence  of  any  explanation  in  the  statnte  to  the  contrary 
I  can  only  understand  by  the  16th  sub-section  that  all  future  pro- 
ceedings under  the  notice  duuted  from  ave  to  cease,  and  that  a 
new  arbitration  is  to  be  entered  upon  under  the  new  notice. 

Tberfope  in  my  opinion,  according  to  the  terms  of  the  case  sub- 
mitted to  us,  a  nolU  prosequi  is  to  be  entered,  for  according  to  the 
view  which  I  take  of/ the  clause  submitted  to  us,  the  act  of  the 
arbitrators  in  going  on  and  making  an  award  after  the  notice  had 
been  **  deeieted/rom,"  to  use  the  phraseology  of  the  statute,  was  a 
void  act. 

I  do  not  think  that  the  legal  question  raised  here  is  at  all 
affected  by  the  fact  of  the  defendants  having  erected  and  con- 
structed their  road,  and  being  now  in  possession  of  the  plaintiff's 
land.  That  is  not  necessarily  wrongful,  because  the  statute 
allows  them  to  take  possession  in  certain  cases  before  an  award 
made,  aud  when  no  agreement  has  been  come  to.  If  this  is  not 
opo  of  those  cases,  it  would  only  follow  that  the  right  to  take  and 
keep  possession  is  subject  to  be  questioned : — it  could  havo  no 
influence  on  the  legal  construction  of  this  clause. 

McLban,  J. — The  Railway  Clauses  Consolidation  Act,  section 
11,  establishes  a  mode  by  which  a  railway  company  may  obtain 
any  lands  necessary  for  the  construction  of  their  road,  and  the 
miinner  of  proceeding  by  arbitration,  to  asortain  the  value  of  such 
lands,  when  there  is  a  difference  of  opinion  upon  that  subject.  A 
part  of  the  plaintiff's  property  being  required  by  the  defendants 
for  their  railway  track,  they  offered  to  the  plaintiff  £483  ISs.  as 
compensation  for  the  land  they  desired  to  obtain,  at  the  same  time 
accompanying  their  proposition  with  the  certificate  of  a  sworn 
surveyor,  in  the  form  prescribed  by  the  seventh  sub-section  of  the 
section  referred  to.  The  plaintiff  promptly  rejected  the  amount 
proposed,  and  named  an  arbitrator  to  act  in  his  behalf,  with  one 
previously  appointed  by  the  defendants,  to  settle  the  question  of 
value.  They  appointed  a  third  arbitrator,  and  all  met,  at  a  time 
appointed,  for  the  purpose  of  deciding  upon  the  matter  submitted 
to  them,  on  the  26th  of  June,  1856.  At  the  request  of  the  arbitrator 
named  by  the  defendants  the  meeting  was  adjourned  from  that 
day  till  the  8rdof  July  following  of  which  due  notice  was  given 
before  the  orbitrators  met  on  the  8rd  July,  a  notice  was  served 
on    the    plaintiff,    by  direction  of    the  defendants    under    the 


16th  sub-section  of  the  same  clause,  '*that  the  defendants 
did  not  desire  to  proceed  any  further  under  the  notice  served 
upon  the  plaintiff  on  the  14th  of  March  last  paet,  and  that 
the  same  was  in  pursuance  of  that  sub-section  desisted  from, 
and  that  any  damages  or  costs  sustained  or  incurred  by 
the  plaintiff  in  consequenco  of '  such  notice,  and  of  the 
defendants*  detistment  (the  term  used  in  the  act)  would  be  prompt- 
ly paid  by  defendants  After  the  giving  of  such  notice  the  arbi- 
trator appointed  by  defendants  refused  to  attend,  or  to  go  on  with 
the  reference  under  th«  notice  of  the  14th  of  March. 

On  the  8rd  of  July  the  Defendants  gave  to  the  plaintiff  a  new 
notice,  and  offered  £450,  the  only  variance  between  it  and  the  for- 
mer notice  being  a  slight  variance  in  the  amount  which  they  were 
willing  to  pay ;  and  they  at  the  same  timo  notified  the  plaintiff  to 
appoint  an  arbitrator  on  his  behalf,  to  act  with  the  tame  arbitrator 
for  the  defendants,  in  reference  to  the  valuation  of  the  land,  in  the 
event  of  the  last  proposition  not  being  accepted. 

The  plaintiff  not  considering  that  the  defendants  could  legally 
abandon  the  first  reference,  and  so  require  him  to  enter  into 
another,  did  not  again  appoint  an  arbitrator,  but  two  of  the  arbi- 
trators previously  appointed  proceeded  to  mako  an  award  in  the 
absence  of  the  third,  and  allowed  by  such  award  to  the  plaintiff 
t^e  sum  of  £8,116  68.  9d.  as  the  value  of  his  land  and  damages — 
upon  which  award  this  action  is  brought  The  statement 
of  the  case  shews  that  the  plaintiff  not  having  appointed  an  arbi- 
trator to  act  with  the  arbitrator  named  in  the  second  notice  of 
the  defendants,  an  application  was  made  to  Qeorge  M.  Boswell, 
Esquire,  judge  of  the  county  court,  to  appoint  a  sole  arbitrator 
between  the  parties,  and  that  on  such  application  a  sworn  sur- 
veyor was  appointed,  in  pursuance  of  the  9th  sub-section  of  the 
11th  clause  of  the  statute,  who  duly  made  his  aw.ird  in  the  matter. 

The  questions  now  submitted  in  the  special  case  agreed  upon, 
are — 1st.  Whether  under  the  facts  stated  the  award  made  by  two 
arbitrators  after  notice  of  the  defendants  desisting  to  act  on  the 
first  notice,  and  in  the  absence  of  the  arbitrator  who  refused  to 
act,  is  a  valid  and  good  award,  and  binding  on  the  defendants. 
2ndly.  Whether  under  the  facte  stated  the  defendants  had  power 
to  desist,  in  the  manner  mentioned,  from  proceeding  under  the 
first  notice,  so  as  to  put  an  end  to  the  arbitration  thereunder. 

The  answer  to  each  of  these  questions  depends  upon  the  view 
taken  of  the  other,  for  if  the  a*ward  be  held  valid,  then  the  defend- 
ants must  be  held  to  have  had  no  right,  by  desisting  from  their 
first  notice,  to  put  an  end  to  all  proceedings  under  it ;  and  if  they 
had  that  right,  then  the  award  cannot  be  maintained. 

The  Idth  sub-section  referred  to,  certainly  confers  an  extraordi- 
nary authority  on  a  railway  company,  in  giving  them  the  pow<;r 
to  desist  from  or  stay  proceedings  on  any  notice  such  as  that  served 
on  the  plaintiff  on  the  14th  of  March,  and  to  give  a  new  notice  to 
the  same  party,  with  regard  to  the  same  or  other  lands,  at  any 
time  before  award,  when  it  may  suit  the  convenience  or  caprice  of 
the  agents  of  a  company.  The  exercise  of  this  power  in  this  case 
can  scarcely  be  regarded  as  otherwise  than  a  vexatious  proceeding, 
for  the  detendants  could  scarcely  have  desisted  from  their  first 
notice  for  the  purpose  of  adding  so  paltry  a  sum  as  £16. 5s.  to  their 
former  offer,  as  a  temptation  to  the  plaintiff  to  accept  their  jffo- 
position,  and  at  the  same  time  ask  the  plaintiff  to  appoint  an  arbi- 
trator to  meet  the  very  same  individual,  who  having  taken  upon 
him  the  duties  at  the  first  meeting  subsequently  refused  to  attend 
or  to  act  under  the  original  notice. 

No  doubt  some  object  was  expected  to  be  gained  by  the  defend- 
ants in  desisting  from  their  first  notice,  or  they  would  not  havo 
done  so ;  but  it  certainly  bears  the  appearance  of  trifling  with  the 
plaintiff,  and  it  may  have  been  that  the  defendants  desired  to  get 
rid  of  some  one  of  the  arbitrators,  whoso  decision  was  likely  to  be 
less  favourable  than  suited  their  views.  While  the  plaintiff  ^as 
bound  to  submit  to  the  award,  whatever  it  might  be,  and  had  no 
means  of  getting  rid  of  any  of  the  arbitrators,  the  defendants  could 
avail  themselves  of  the  very  unusual  authcrity  referred  to,  to  dis- 
solve the  reference  whenever  they  had  reason  to  think  the  award 
was  likely  to  exceed  to  any  extent  their  ideas  of  the  value  of  the 
plaintiff's  land. 

But  the  question  is  not  whether  the  power  which  they  have  ex- 
ercised in  the  case  was  rightly  or  wrongly  conferred ;  the  only 
question  is  whether  in  fact  they  have  it,  and  on  this  I  must  soy 
that  I  can  scarcely  think  there  is  any  doubt. 
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Woolly  v.  Twbdli. 

Jmfftdaritf—Bnlargement  of  Summ^nu—Serviet  of  St$mmanM. 
In  genenl  Uwro  mott  bo  a  tme  copy  of  »  summons  grftntod  In  Cbambtrs  serred 

on  the  opposite  party ;  »t  least  there  mtut  be  nothing  oaleuiatod  to  mislead  in 

Uie  copy  served. 
Irre<alarities  in  technical  applications,  whore  there  are  no  merits,  cannot  in  gone> 

ral  be  rsmedled.    An  enlargement  of  a  summons  will  not  be  granted  for  the 

purpose  of  remedying  them  In  snch  cases. 

F    i~—  /  -•  ^j^^  August,  1867. 

Action  of  Ejeotment — Blevint,  on  the  part  of  the  Plaintiff,  ap- 
plied to  set  aside  the  Appearance  entered,  &o.,  for  irregularity , 
on  the  ground  that  the  notice  of  claim  filed  with  the  appearance 
and  served,  was  not  directed  to  the  Plaintiff,  as  required  by  the 
Statute  (though  it  was  regular  in  every  other  respect). 

.A  summons  was  granted  and  signed  by  Ro&imson,  C.  J., ;  but 
in  making  the  copy  served  the  name  "  Hak&ison  ''  (the  Co.  C. 
Judge)  was  subscribed  thereto,  instead  of  «*RoBUisoN,''  as  shown 
by  the  opposite  party,  who  therefore  refused  to  appear  to  the 
summons,  he  happening  to  be  in  Chambers  on  other  business. 

Bleviiu  urged — that  the  summons  should  be  made  absolute,  on 
the  ground,  as  he  contended,  that  a  true  copy  of  the  summons 
need  not  be  served,  but  it  is  sufficient  that  the  opposite  psrty 
have  due  notice  of  the  application,  which  it  was  evident  be  had 
in  this  case.  2nd.  If  this  notice  be  not  deemed  sufficient,  then 
be  applied  for  an  enlargement,  for  the  purpose  of  re-terving  it. 

RoBiKSOM,  C.  J.,  decided  against  him  on  the  first  ground,  and 
as  the  application  was  purely  technical  and  had  no  merits  what- 
ever to  be  considered — Ifeldy  that  the  party  making  it  should  be 
held  strictly  to  the  regularity  of  his  own  proceedings ;  and  that 
if  he  should  happen  to  make  a  flip,  as  was  done  in  this  case,  it 
ought  not  to  be  overlooked. 


MlTCHBLLT.    DOBSON. 


InaobBfncy— Pinal  Di$duiry€—lltptdlmg  qf  StaluU. 

Tht  fraetien  of  a  day  Is  newr  taken  Into  consideration  in  determining  the  opera- 
tion of  a  Statute. 

If  an  order  is  obtained  under  a  St^tuto  which  Is  repealed  by  another  Statute  the 
aauM  d«y  the  order  Is  made,  the  repealing  Statute  wUI  be  held  to  operate 
ftom  the  first  part  c»f  that  day,  and  OTerrule  the  order. 

Jarvia  (&  M,)  applied  to  set  aside  the  writ  of  fi,  fa.  issued  in 
this  case,  and  all  proceedings  thereon,  on  the  ground  that  the  de- 
fendant had  obtained  his  final  discharge  under  the  Statute  as  an 
Insolvent  Debtor,  after  judgment  had  been  signed  but  before  ex- 
ecution issued  in  this  cause. 

McDonald^  for  the  plaintiff,  replied  that  there  is  some  doubt 
whether  all  the  discharges  obtained  under  the  Insolvent  Debtors* 
Act,  1856,  are  valid  and  final,  or  will  operate  as  a  complete  dis- 
charge of  all  previously  existing  claims.  He  contended  that  as 
the  finsJ  order  for  defendant's  discharge  was  made,  in  this  case, 
on  81st  March  last,  the  day  on  which  the  Statute  repealing  the 
above  Act  received  the  consent  of  the  Crown,  and  came  into  ope- 
ration, the  fraction  of  a  day  could  not  be  taken  into  consideration 
in  determining  the  time  of  the  operation  of  a  Statute  of  Parlia- 
ment ;  and  that  as  every  Statute  takes  precedence  of  all  other 
transactions  on  the  day  on  which  it  comee  into  operation,  this 
order  was  invalid  (a). 

Jarvit  replied  that  the  final  order  wns  rigned  at  one  o'clock, 
and  the  Repealing  Act  assented  to  at  four  o'clock,  f.  m.,  on  the 
same  day,  and  that  the  Statute  could  not,  in  its  operation,  revert 
back  and  vitiate  this  order. 

BiTBNS,  J.,  refused  the  order  on  the  ground  that  a  flracUon  of  a 
day  is  never  taken  into  coni^deration,  in  fixing  the  time  of  the 
operation  of  a  Statute. 


debt,  together  with  the  costs  of  the  application  to  be  tried  by  the 
master. 

Robinson,  C.  J.,  granted  an  order  for  the  garnishee  to  pay 
over  the  amount  of  the  judgment  debt,  but  declined  to  order  costs, 
on  the  groun<|  that  this  is  a  special  provision  for  the  accommoda- 
tion of  tho  creditor,  and  therefore  it  is  sufficient  for  him  to  re- 
ceive the  designed  benefit  by  paying  for  it.  A  judgment  creditor 
is  not  entitled  to  put  the  debtor  to  additional  cost,  by  availing 
himself  of  a  special  provision  of  this  kind  instead  of  pursuing 
the  ordinary  method.  He  said  if  any  authority  were  shown  for 
giving  costs,  he  would  re-consider  it. 


Lbviscomptb,  £xbs.,  &o.,  y.  Pbucel. 
^feetmmU^Sennee  qf  Wit^-JudgwuMt  for  fcamt  tuf  AppeeoFfmoe, 

Where  a  landlord  applies  to  be  allowed  to  enter  Judgment  In  ejectment,  ftr  want 
of  appearance,  against  a  tenant  who  has  abaoonded  and  cannot  be  personally 
serred— the  action  beirg  on  a  power  to  reenter  tx  non-payment  of  rent— he 
must,  if  possible^  prodnoe  the  lease  and  show  that  he  Is  entitled  to  re-enter. 

(August  6,  1857.) 

This  was  an  action  of  ejectment,  and  A,  R,  DougaU  moved  for 
an  order  that  the  claimants  (plaintifis)  might  be  allowed  to  enter 
judgment  for  want  of  appebranoe  by  defendant,  and  tax  costs, 
pursuant  to  the  Statute.  (C.  L.  P.  A.  1856.) 

The  affidavit  produced  shewed  that  the  action  was  to  dispossess 
a  tenant  on  account  of  a  forfeiture  of  the  term  by  non-payment  of 
rent.  And  it  was  sworn  that  the  defendant  had  abandoned  the 
premises  and  the  country,  leaving  the  dwelling  house  on  the 
premises  locked  up  and  secured. 

It  was  also  sworn  that  the  writ  had  been  served  by  nailing  up  a 
copy,  with  notice  of  plaintiff's  title,  on  the  door  of  the  house ; 
that  it  remained  up  some  days  and  was  then  torn  down  by  some 
one  unknown. 

Robinson,  C.  J  — The  method  of  proceeding  is  pointed  out  by 
sec.  263  C.  L.  P.  Act,  1856;  and  I  do  not  see  the  occasion  for  an 
order  to  enable  plaintiff  to  enter  judgment  after  such  service  as  this 
clause  authorises,  and  as  has  been  made  in  this  case  when  de- 
fendant does  not  appear — though  there  is  an  obscurity,  or  ri^thcr 
an  inconsistency,  in  that  respect,  in  the  clause. 

^If  I  make  any  order  to  allow  judgment  to  be  entered,  which,  ac- 
cording to  one  part  of  the  clause,  seems  to  be  contemplated,  I 
must  be  satisfied  as  to  the  lessor's  power  to  re-enter;  and  I  should 
see  the  lease,  if  it  can  be  produce^  (a). 


Bahk  or  Montbbal  ▼.  YABmntaTON. 

GamUhet-'AptXioiMim — Cotlt, 

A  Jndgment  Oadltor  will  not  be  allowed  the  eoata  of  a  GamiBhee  Application, 
either  against  the  Judgment  Debtor  or  the  Oamlshesb 

The  usual  Garnishee  order  and  summons  had  been  granted  in 
this  cause,  and  no  one  appearing  on  behalf  of  the  Garnishee  at 
the  return  day  of  the  summons,  &e  judgment  creditor  applied  for 
an  order  for  the  garnishee  to  pay  over  the  amount  of  the  judgment 


(a)  Regina  v.  Edwards,  0  KxRhr.  32  A  628; 
TlM  King  V.  BUrs,  1  Ad^  A  B.  827. 


Latlsss  V.  Holmoa,  4  T.  R.  MO; 


IMPERIAL   STATUTE. 


21  Vic,  Cap.  LIV. 

An  Act  to  make  better  Provision  for  the  Punishment  of  Frauds 
committed  by  Trustees,  Bankers  and  other  Persons  intiusted 
with  Property. 

(August  17,  1857.) 

Whereas  it  is  expedient  to  make  better  provision  for  the  punish- 
ment of  frauds  committed  by  trustees,  bankers,  and  other  persons 
intrusted  with  property :  be  it  enacted  by  the  Queen's  most  excel- 
lent Mi^esty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  Trueteee  fraudulent^  dieponng  of  properly  guilty  of  a  miede- 
meanor, — If  any  person  being  a  trustee  of  any  property  for  the 
benefit,  either  wholly  or  partially,  of  some  other  person,  or  for 
any  public  or  charitable  purpose,  shall,  with  intent  to  defraud, 
convert  or  appropriate  the  same  or  any  part  thereof  to  or  for  his 
own  use  or  purposes,  or  shall,  with  intent  aforesaid,  otherwise 
dispose  of  or  destroy  such  property  or  any  part  thereof,  he  shall 
be  guilty  of  a  misdemeanor. 

2.  Sankere^  fc,  fraudulently  eeUing,  ^e,  property  nUrueted  to 
tkdr  earef  guilty  of  miedemeanor. — If  aqy  person  being  a  banker, 
merchant^  broker,  attorney  or  agent,  and  being  intrustiBd  for  safe 
custody  with  the  property  of  any  other  person,  shall,  with  intent 
to  defraud,  sell,  negotiate,  transfer,  pledge,  or  in  any  manner  con* 
vert  or  appropriate  to  or  for  his  own  use  such  property  or  any 
part  thereof,  he  shall  be  guilty  of  a  misdemeanor. 

(a)  The  lesae  was  afterwards  prodnosd,  and  npoa  that  and  the  affldaTit  annexed 
to  it,  the  offder  was  made. 
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8.  Persons  under  povsr  of  aiUtmey  frauduUtUlff  selling  properly 
guilty  of  misdemeanor, — If  any  persoa  intmsted  with  any  power 
of  attorney  for  the  sale  or  transfer  of  any  property  shall  fraadn- 
lently  sell  or  transfer  or  otherwise  conrert  such  property  or  any 
part  thereof  to  his  own  use  or  benefit,  he  shall  be  guilty  of  a  mis- 
demeanor. * 

4.  Bailees  fraudulently  converting  property  to  their  otpn  use  guilty 
of  larceny. — ^If  any  person,  being  a  bailee  of  any  property,  shall 
IVaadulently  take  or  convert  the  same  to  his  own  use,  or  the  iiae 
of  any  person  other  than  the  owner  thereof,  although  he  shall  not 
break  bulk  or  otherwise  determine  the  bailment,  he  shall  be 
guilty  of  larceny. 

6.  Directors,  j*e.  of  any  body  corporate  or  public  company 
fraudulently  appropriating  property, — If  any  person,  being  a  direc- 
tor, member,  or  publio  officer  of  any  body  corporate  or  public 
company,  shall  fraudulently  take  or  apply,  for  his  omi  use,  any 
of  the  money  or  other  property  of  such  body  corporate  or  public 
company,  he  shall  be  guilty  of  a  misdemeanor. 

6.  Or  keeping  fraudulent  accounts, — If  any  person,  being  a 
director,  public  officer,  or  manager  of  any  body  corporate  or  pub- 
lic company,  shall  as  such  receive  or  possess  himself  of  any  of  the 
money  or  other  property  of  such  body  corporate  or  public  com- 
pany, otherwise  than  in  payment  of  a  just  debt  or  demand,  and 
shall,  with  intent  to  defraud,  omit  to  make  or  to  cause  or  direct 
to  be  made  a  full  and  true  entry  thereof  in  the  books  and  accounts 
of  such  body  corporate  or  publio  company,  he  shall  be  guilty  of  a 
misdemeanor. 

7.  Or  wilfully  destroying  books,  Jfc, — ^If  any  director,  manager, 
public  officer,  or  member  of  any  body  corporate  or  public  com- 
pany shall,  with  intent  to  defraud,  destroy,  alter,  mutilate,  or 
falsify  any  of  the  books,  papers,  writings,  or  securities  belonging 
to  the  body  corporate  or  public  company  of  which  he  is  a  director 
or  manager,  publio  officer  or  member,  or  make  or  concur  ia  the 
making  of  any  false  entry,  or  any  material  omission  iu  any  book 
of  account  or  other  document,  he  shall  be  guilty  of  a  misde- 
meanof*. 

8.  Or  publishing  fraudulent  statements  guilty  of  misdemeanor. — If 
any  director,  manager,  or  public  officer  of  any  body  corporate  or 
public  company  shall  make,  circulate,  or  publish  or  concur  in 
making,  circulating  or  publishing,  any  written  statement  or  ac- 
count which  he  shall  know  to  be  false  in  any  material  particular, 
with  intent  to  deceive  or  defraud  any  member,  shareholder,  or 
creditor  of  such  body  corporate  or  public  company,  or  with  in- 
tent to  induce  any  person  to  become  a  shareholder  or  partner 
therein,  or  to  intrust  or  advance  any  money  or  property  to  such 
body  corporate  or  public  company,  or  to  enter  into  any  security 
for  the  benefit  thereof,  he  shall  be  guilty  of  a  misdemeanor. 

9.  Persons  receiving  property  fraudulenlly  disposed  of  knowing 
the  same  to  have  been  so,  guilty  of  misdemeanor, — If  any  person 
shall  receive  any  chattel,  money  or  valuable  security  which  shall 
have  been  so  fraudulently  disposed  of  as  to  render  the  party  dis- 
posing thereof  guilty  of  a  misdemeanor,  under  any  of  the  provi- 
sions of  this  Act,  knowing  the  same  to  be  so  fraudulently  disposed 
of,  he  shall  be  guilty  of  a  misdemeanor,  and  may  be  indicted  and 
convicted  thereof,  whether  the  party  guilty  of  the  principal  mis- 
demeanor shall  or  shall  not  have  been  previously  convicted,  or 
shall  or  shall  not  be  amenable  to  justice. 

10.  Punishment  for  a  misdemeanor  under  this  Act. — Every  per- 
son found  guilty  of  a  misdemeanor  under  this  Act  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for 
the  term  of  three  years,  or  to  suffer  such  other  punishment,  by 
imprisonment,  for  not  more  than  two  years,  with  or  without  hard 
labour,  or  by  fine,  as  the  court  shall  award. 

11.  No  person  exempt  ftom  answering  questions  in  any  courts- 
evidence  not  admissible  in  prosecutions  under  this  Act, — ^Nothing  in 
this  Act  contained  shall  enable  or  entitle  any  person  to  refuse  to 
make  a  full  and  complete  discovery  by  answer  to  any  bill  in  equity, 
or  to  answer  any  question  or  interrqgatory  in  any  civil  proceeding 
in  any  court  of  law  or  equity,  or  in  the  courts  of  bonkruptcy  and 
insolvency  ;  but  no  answer  to  any  such  bill,  question  or  interroga- 
tory shall  be  admissible  in  evidenee  against  snch  person  in  any 
proceeding  under  this  Act. 

12.  No  remedy  at  law  or  equity  shall  be  affected;  convictions  shall 
not  be  received  in  evidence  in  civil  suits. — Nothing  In  this  Act  con- 


tained, nor  any  proceeding,  conviction  or  judgment  to  be  had  or 
taken  thereon  against  any  person  under  this  Act,  shall  prevent, 
lessen  or  impeach  any  remedy  at  law  or  in  equity  which  any  party 
aggrieved  by  any  offence  against  this  Act  might,  have  had  if  this 
Act  had  not  been  passed ;  but  no  conviction  of  any  such  offender 
shall  be  received  in  evidence  in  any  action  at  law  or  suit  in  equity 
against  him ;  and  nothing  in  this  Act  contained  shall  affect  or  pre- 
judice any  agreement  entered  into  or  security  given  by  any  trus- 
tee, having  for  its  object  the  restoration  or  repayment  of  any  trust 
property  misappropriated. 

18.  JVo  prosecution  shall  be  commenced  without  the  sanction  of 
some  Judge  or  the  Attomey-Oeneral, — No  proceeding  or  prosecution 
for  any  offence  included  in  the  first  section,  but  not  included  in 
any  other  section  of  this  Act,  shall  be  commenced  without  the 
sanction  of  her  Majesty's  Attorney-General,  or,  in  case  that  office 
be  vacant,  of  her  Majesty's  Solici tor-General :  provided  that  where 
any  civil  proceeding  shall  have  been  taken  against  any  person  to 
whom  the  provisions  of  the  said  first  section,  but  not  of  any  other 
section  of  thts^Act,  may  apply,  no  person  who  shall  have  taken 
such  civil  proceeding  shall  commence  any  prosecution  under  this 
Act  without  the  sanction  of  the  court  or  judge  before  whom  such 
civil  proceeding  shall  have  been  had  or  shall  be  pending. 

14.  /jf  offence  amounts  to  larceny,  person  not  to  be  acquitted  of  a 
misdemeanor, — If  upon  the  trial  of  any  person  under  this  Act  i# 
shall  appear  that  the  offepee  prbved  amounts  to  larceny,  he  thali 
not  by  reason  thereof  be  entitled  to  be  acquitted  of  a  misdemeanor 
under  this  Act. 

15.  Cbsts  of  prosecutions, — In  every  prosecution  fbr  any  misde- 
meanor against  this  Act  the  court  before  which  any  such  offence 
shall  be  prosecuted  or  tried  may  allow  the  expenses  of  the  prose- 
cution in  all  respects  as  in  casen  of  felony. 

16.  Misdemeanors  not  triable  at  sessions, — No  misdemeanor 
against  this  Act  slvall  be  prosecuted  or  tried  at  any  court  of  gene- 
ral or  quarter  sessions  of  the  peace. 

17.  Interpretation  of  certain  terms. — The  word  ** trustee"  shall 
in  this  Act  mean  a  trustee  on  some  express  trust  created  by  some 
deed,  will  or  instrument  in  writing,  and  shall  also  include  the  hdr 
and  personal  representative  of.any  such  tpustee,  and  also  all  exe- 
cutors and  administrators,  liquidators  under  the  Joint-Stock 
Companies  Act  1866,  and  all  assignees  in  bankruptcy  and  insol- 
vency. 

The  word  ** property*'  shall  include  every  description  of  real 
and  personal  property,  goods,  raw  or  other  materials,  money, 
debts,  and  legacies,  and  all  deeds  and  instruments  relathig  to  or 
evidencing  the  title  or  right  to  any  propmty,  or  giving  a  right  to 
recover  or  receive  any  money  or  goods ;  and  such  word  property 
shall  also  denote  and  include  not  only  such  real  and  personal  pro- 
perty as  may  have  been  the  original  subject  of  a  trust,  but  also 
any  real  or  personal  property  into  which  the  same  may  have  been 
converted  or  exchanged,  and  the  proceeds  thereof  reepectivelT, 
and  anything  acquir^  by  such  proceeds. 

18.  Act  not  to  extend  to  Scotland, — This  Act  shall  not  extend  to 
Scotland. 


PUBLISHERS'  NOTICE. 


Mb.  Thomas,  of  our  Establishment,  purports  making  a  tour  in 
the  Western  portions  of  the  Upper  Province  during  the  present  month, 
and  will  take  the  opportunity  thus  afforded  of  soliciting  sHhseriptionf, 
and  making  collections,  for  this  Journal, 


TO     C  O  R  R  E8  PO  N  D  E  N  T  S  . 

T.  B.  P.— Your  tiiqiitry  Is  aMvered  nodar  hsading  **  OorvMipondeDee.** 

II.  T. — ^The  iofurmatioik  you  vant  wmj  be  found  on  page  1G2  of  Vol.  T.  of  Ihm 
Journal. 

W.  K.— ToQ  are  wrong;  tiM  latest  ease  Is  Bo^le  v.  WUewtan.  11  Ex.  360.     It  i» 
quite  opposed  to  your  opinloa. 

M.  P.  £.^Vofttr  eonmunicatioB  taannro-ed  on  first  pagu,  unto  beadinc  **!>»- 
Tislon  Oouf  U." — **  Orrefspondvncv.** 

K.  W.  &~-Yoar  Istter  Ui  too  persona]  In  Its  refleettons  for  insertfon  In  this 
JonraaL 

A  Ji'KOR. — No  Gnmoer  has  a  rigbt  to  rMfose  the  prerentineQt  of  his  Jury,  bov 
much  voftrer  be  dlOer  from  It. 

A  Maoisteati. — A  Magistrate's  Sommonf  mnst.  afagipni>ra]  rale,  be  pwowtfy 
servwl. 

Jo<>nTrA. — ^Your  letter  ie  answered  und^r  faesding  **  Corrwyoaiifnee.'* 
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TO  READERS  AND  CORKKSPONDENTS. 

Ko  notlco  Ukeo  of  any  oomniuDlcatiun  nnloM  aooompanied  with  the  trae  name 
and  addreM  of  the  writer^— not  neoeeaarlly  for  yablleation,  but  as  a  guarantee  of 
good  fiiith. 

We  do  not  undertake  to  return  rc^Joeted  eommunlmtfoofl. 

Matter  for  publlcaiion  should  be  in  the  hands  of  tiie  Editora  at  leatt  two  weeks 
prior  to  the  number  ftir  which  it  i«  intended. 

Editorial  oommnnicatinns  should  be  addressed  to  **  The  Editort  of  tJw  Lena 
JotamaL,  Toronto  or  Barrie." 

Adverti.<ements,  Busln«««  lettara,  and  communications  of  a  Financial  natnre, 
should  be  addieosod  to  *'lfeMrt.  Madmr  dt  iU»  i^iUuAert  ^  the  Lmo  Jtmnudf 
Tbronio." 

Letters  endodng  money  should  be  nyiikred,*— the  words  ^  Money  Letter" 
written  on  an  enrelope  are  of  no  arail. 

Correspondents  giving  instrnetioos  with  reference  to  the  L&w  Journal,  should 
be  careful  to  gire  Me  name  of  their  I^mt  O^ee.  AVhen  a  change  of  address  is  madej 
the  old  ss  well  as  the  new  Post  Office  should  tte  given. 


nNA^^CIAL  MATTERS. 

Parties  in  arrears  for  the  Law  Jouutal  will  partioularly  oblige  the  Proprietors 
by  remitting  the  amounts  due  to  them  immediately.  Tbtf  aggregate  of  the  sums 
now  outstanding  and  unpaid  is  very  large,  and  while  tlie  prompt  payment  of  a 
small  debt  cannot  be  of  any  moment  to  the  individual,  delay  at  this  time  very 
seriously  affects  the  Proprietors  of  the  Journal.  We  expect,  therefore,  that  our 
friends  will  pay  prompt  attention  to  this  notice. 


NOTICE. 
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THE  ACTS  OF  LAST  SESSION. 


The  Eight  of  Appeal  in  Criminal  Cases, — (20  Yic,  Cap.  61.) 

It  is  a  oommon  Baying  that  ^'second  thought  iB 
the  beat  thought."  Often  men  resolve  to  do  things 
which  in  cooler  moments  they  heartily  repent. 
Many  a  yerdict  has  been  pronounced  that  the  jurors 
would  give  worlds  to  be  able  to  re-eall  and  re^consider. 
How  often  hare  men  lost  their  property, — ^nay,  their 
lives  owing  to  mistaken  impressions  produced  on  the 
minds  of  jurors  ?  How  often  have  the  same  results 
followed  a  want  of  preparation  or  an  unexpected  turn 
in  the  course  of  testimony?  It  is  the  wisdom  of  the 
law  to  preserve  life,  liberty,  and  property^  It  is  the 
design  of  the  administration  of  the  law  ^^  to  attain 
the  justice  of  the  case."  The  practice  of  granting 
new  trials  in  cases  where  property  and  civil  rights 
are  at  stake  is  of  the  greatest  antiquity.  The  policy 
of  the  practice  has  never  been  questioned,  but  on  the 
contrary,  been  the  subject  of  just  admiration.  It 
is  a  graceful  acknowledgment  of  human  frailty,  and 
an  unmistakeable  proof  of  the  laws  anxiety  to  do 
wrong  to  no  man.  It  is  that  feeling  defined  in  the 
Institutes  of  Justinian  ad  "  constans  perpettta  vOlun-* 
tas  jus  suum  cnique  tribuere,"-*^a  constant  ftnd  per- 
petual will  to  render  to  every  one  that  which  belongs 
to  him.  But  of  all  rights  appertaining  to  men  in  the 
social  state  that  of  property  is  much  inferior  to  both 
liberty  and  life*    It  having  been  ascertained  that  fcHr 


^^  the  doing  of  complete  justice^  between  man  and 
man"  in  civil  cases,  an  opportunity  of  re-considering 
verdicts  was  essential,  so  in  criminal  cases  for  a  like 
purpose  the  like  opportunity  is  desirable.  Jurors,  judges 
and  witnesses  are  quite  as  liable  to  err  in  a  criminal 
as  in  a  civil  case.  To  admit  the  ^^  soft  impeachment" 
in  the  one  instance  and  deny  it  in  the  other,  is  simply 
childish  and  absurd.  Every  verdict  involves  one  or 
more  propositions  of  fact,  each  having  its  legal  con- 
sequences. It  is  for  the  jury,  under  the  direction  of 
the  presiding  Judge  as  to  the  law,  to  find  the  facts  of 
a  case,  which  if  found  in  the  general  form  of  *^  guilty" 
or  ^^not  guilty"  which  as  usually  happens  is  the  ver- 
dict in  a  criminal  case,  may  be  the  doom  of  the  ac' 
cused.  For  the  prevention  of  the  consequences  of 
mistakes  in  law  there  has  been  in  Upper  Canada 
since  1851  a  Statute  allowing  the  reservation  of 
points  of  law  arising  out  of  criminal  cases  for  the 
deliberation  and  opinion  of  the  full  Courts — ^upon  the 
adjudication  of  which  either  for  or  against  the  ac^ 
cused  is  the  judgment  to  stand  or  le  reversed :  (14 
&  16  Vic,  .cap.  13).  Judges,  however,  are  not  less 
likely — indeed  not  so  likely  to  err  as  jurors.  Hence  i 
the  propositions  of  fact,  either  owing  to  prejudice, 
indifierence,.or  want  of  comprehension,  may  be  un- 
truly found.  Were  the  finding  under  such  circum- 
stances to  be  conclusive,  the  law  would  be  an  instru- 
ment of  wrong  and  not  the  arbiter  of  right.  Hitherto 
such,  much  to  tho  reproach  of  our  system  of  jurispru- 
dence, has  been  the  state  of  the  law.  No  longer  shall 
it  be  so-*— thanks  to  the  legislature  of  last  Session. 

The  Act,  in  its  preamble,  takes  no  pains  to  conceal 
the  defect,  but  boldly  and  plainly  recites  that  '*  by 
law  the  right  of  appeal  on  convictions  for  criminal 
offences  is  allowed  only  on  questions  of  law  reserved 
by  the  Judge,  by  whom  such  offences  are  tried :  "  (20 
Vic,  cap.  61).  This  is  the  mischief— now  for  the  , 
remedy.  "Where  any  person  shall  be  convicted 
before  any  Court  of  Oyer  and  Terminer  or  Gaol 
Delivery  or  Quarter  Sessions  of  any  treason^  felony 
or  niiedemeanor^  such  person  may  apply  for  a  new; 
trial  to  either  of  the  Superior  Courts  of  common  law 
where  such  conviction  has  taken  place  before  a  judge 
of  either  of  such  Courts,  or  to  such  Court  of  Quarter 
Sessions  when  the  conviction  has  taken  place  at  such 
sessions  upon  any  point  of  law  or  question  of  facttn 
as  full  and  ample  a  manner  as  any  person  may  now 
apply  to  such  Superior  Court  for  a  New  Trial  in  a 
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civil  action^  ^c:*'  (s.  1).  The  significance  of  this 
language  is  not  to  be  miBunderstood,  and  the  effect  of 
it  not  to  be  depreciated.  In  all  cases,  whether  civil 
or  criminal,  there  shall  be  the  right  to  apply  for  a  new 
trial  in  as  full  a  manner  as  by  law  application  may 
now  be  made  in  civil  cases.  Hitherto,  though  in  some 
cases  of  midemeanor  new  trials  might  be  had,  yet  in 
no  case  of  felony  was  there  the  right  to  make  the  ap- 
plication :  (Archd.  Cr.,  Office,  96),  Now  for  all  crimes, 
whether  treason,  felony,  or  misdemeanor,  there  is  the 
right.  The  Act  is  remedial  to  the  fullest  extent.  In 
its  construction  it  must  be  borne  in  mind  that  there  is 
a  subject  and  an  object.  The  subject  is,  ''any  person 
convicted,  &c."  The  object  is,  "a  new  trial,  &c." 
The  person  convicted  may  not  only  apply  for  a  new 
trial,  but  is  allowed  to  do  so  in  a  certain  manner  ''  in 
as  full  and  ample  a  manner  as  any  person  may  now 
do  &c.,  in  a  civil  action."  The  application  may  be 
grounded  ''upon  any  point  of  law  or  question  of 
fact."  It  must  be  made  to  either  of  the  Superior 
Courts  where  such  conviction  has  taken  place  before 
a  Judge  of  either  of  such  Courts, — ^that  ifi  to  say, — 
"  before  any  Court  of  Oyer  and  Terminer  or  Gaol 
Delivery,"  and  to  "  the  Court  of  Quarter  Sessions 
when  the  conviction  has  taken  place  at  such  Sessions." 
The  time  of  the  application  is  not  however  so  clearly 
expressed  as  the  place  of  the  application.  With  re- 
spect to  convictions  before  Courts  of  Oyer  or  Graol 
Delivery  it  is  enacted  that  the  person  convicted 
"  shall  not  be  allowed  to  make  any  application  to 
either  of  the  Superior  Courts  for  a  new  trial,  unless 
such  application  shall  be  made  to  such  Superior  Court 
on  or  before  the  last  day  of  the  first  week  of  the  term 
next  succeeding  such  Court  of  Oyer  and  Terminer 
or  Grool  Delivery.**  But  with  respect  to  convictions 
before  Courts  of  Quarter  Sessions  upon  which  applica- 
tions for  New  Trial  must  be  made  to  Quarter  Sessions, 
which  Courts  have  no  terms  as  distinct  from  sittings, 
there  is  much  difficulty  in  ascertaining  the  real  mean- 
ing of  the  legislature.  The  part  material  reads  thus, 
"  or  to  such  Court  of  Quarter  Sessions  when  the  con- 
viction has  taken  place  at  such  Sessions : "  (s.  1). 
Does  not  this  intend  an  application  during  the  same 
Sessions  as  the  verdict  is  rendered  ?  We  apprehend 
that  it  does.  The  Legislature  is,  however,  much  to 
blame  for  using  language  so  doubtful  in  an  Act  so 
important.  The  whole  of  the  sessions,  like  a  term 
of  the  Superior  Court,  is  considered  but  as  one  day 


in  law,  and  therefore  the  justices  may  alter  and  set 
aside  their  own  judgment  or  order  at  any  time 
during  the  sessions,  {In  re  The  Inhabitants  of  /St. 
AndretcSj  JEColbomy  and  St.  Clement^  Danes.  2  Salk. 
606),  but  cannot  do  so  at  any  subsequent  Sessions : 
{The  King  v.  the  Justices  of  LeicestershirSy  1  M  & 
S,  442).  The  Court,  though  bound  to'  assemble  at 
the  times  prescribed  by  Statute,  may  adjourn  to  a 
day  subsequent  to  the  time  so  appointed,  (5  Chitty*s, 
Bums,  Justice,  204,  note),  provided  the  adjourn- 
ment be  not  to  a  period  beyond  the  time  fixed 
by  Statute  for  the  meeting  of  the  next  Sessions: 
{Rex  V.  Orince^  19  Vin.  Abr.,  858).  In  doubtful 
cases,  if  time  for  deliberation  were  required,  there  is 
nothing  to  prevent  the  Court  adjourning  for  days, 
weeks,  or  months,  as  deemed  most  expedient,  and 
then  hearing  and  determining  the  application  for  a 
new  trial.  These  observations,  of  course,  are  mere 
expressions  of  opinion  which  can  not  be  taken  as 
positive  law,  so  long  as  the  Statute  is  unexplained  by 
the  Courts. 

We  have  to  mention  that  from  the  rule  or  order  of 
Sessions  granting  or  refusing  a  new  trial,  there  may 
be  an  appeal  "to  either  of  the  Superior  Courts  of 
Common  Law:"  (s.  2).     The  case  must  be  trans- 
mitted by  the  Sessions  to  the  Superior  Court  '^  on  or 
before  "  the  first  day  of  the  term  of  such  Superior 
Court  next  after  the  time  when  su^h  rule  or  order 
shall  have  been  made  J**  and  "  tAereujpon  such  Superior 
Court  shall  have  full  power  and  authority  to  hear 
sjkd  finally  determine j  ^c.**  In  like  manner  any  per- 
son convicted  before  a  Court  of  Oyer  and  Terminer 
or  gaol  delivery  who  has  the  right  to  apply  for  a  new- 
trial  to  either  of  the  Superior  Courts  of  Common 
Law  if  dissatisfied  with  the  decision  of  stich  Court, 
may  appeal  to  the  Court  of  Error  and  Appeal :  (s.  4). 
In  this  case  also  there  are  limitations  as  to  time : 
"Provided  no  appeal  shall  be  made  to  such  Court  of 
Error  and  Appeal,  unless  allowed  by  such  Superior 
Court  or  two  of  the  Judges  thereof  in  term  or  vaca- 
tion— and  provided  also  that  such  allowance  shall  be 
granted  and  appeal  heard  within  six  calendar  months 
after    such    conviction    affirmedj  unless    otherwise 
ordered : "  (s.  4).     The  rule  or  order  of  the  Cotirt  of 
Error  and  Appeal  is  final  and  conclusive :  {lb). 

It  is  also  enacted  that  "  no  sentence  of  death  in 
any  case  of  capital  felony  shall  be  passed  to  taJ^e 
effect,  until  after  the  expiration  of  the  Terms  next 
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succeeding  the  sitting  of  the  Court  at  which  such 
sentence  of  death  shall  be  passed."  (s.  6.)  Is  it  in- 
tended that  no  sentence  of  death  shall  be  carried  in- 
to execution  until  the  expiration  of  more  than  one 
term,  next  after  the  sitting,  when  such  sentence  was 
pronounced?  If  more  than  one— how  many  terms 
are  intended  ?  If  one  only  be  intended,  why  is  the 
word  "terms''  used?  "Terms,"  strictly  speaking, 
must  mean  at  least  two  terms.  .  There  is  one  term 

* 

allowed  for  an  appeal  to  either  of  the  Superior 
Courts — this  is  of  right.  Then  with  the  allowtzce 
of  two  judges  of  that  Court,  there  mat/  be  an  appeal 
to  the  Court  of  Error  and  Appeal.  But  suppose  the 
judges  decline  to  allow  the  appeal — ^what  then?  Is 
it  still  necessary  that  more  than  one  term  should 
expire  before  carrying  the  sentence  into  execution  ? 
May  not  the  word  "terms"  be  an  error,  and  the 
word  "  term  "  intended?  There  is  much  to  be  said 
for  and  against  this  supposition.  It  is  well  that  "  the 
Judges  of  the  Superior  courts  of  Common  Law,  or  a 
majority  of  them  and  the  said  Court  of  Error  and 
Appeal  "  have  "  full  power  and  authority  from  time 
to  time  to  make  such  rules  and  orders  as  they  may 
consider  necessary  more  effectually  to  carry  out  all 
or  any  of  the  provisions  of  this  Act:'*  (s.  6.)  Un- 
less we  are  greatly  mistaken,  there  are  two  or  three 
of  the  proyisions  which  much  need  rules  or  orders  to 
carry  them  out.  We  have  done  our  duty  in  directing 
attention  to  them. 


THE  FLOUR  TRADE. 

In  Upper  Canada  there  is  a  very  large  class  of 
persons  engaged  in  the  buying  and  selling  of  flour. 
For  the  benefit  of  such  persons,  and  of  such  of  the 
profession  as  may  be  called  upon  to  advise  them,  we 
purpose  in  this  article  to  notice  some  recent  and  im- 
portant decisions  of  commercial  interest. 

The  quality  of  a  barrel  of  flour,  like  the  quality  of 
any  other  commodity,  greatly  influences  its  price — 
the  better  the  quality  the  greater  the  price,  and  vice 
versa*  But  when  flour  in  quantities  of  hundreds 
or  thousands  of  barrels  exchanges  hands,  it  is  utterly 
impossible  for  the  purchaser  to  examine  each  parti- 
cular barrel.  For  this  reason  it  has  become  the  custom 
of  millers  to  stamp  each  barrel  as  being  of  a  certain 
quality  having  reference  to  the  standards  established 
by  law.    Thd  standards  or  grades  rank  thus  :-* 


Very  superior "  Extra  Superfine." 

Second  quality...."  Fancy  Superfine." 

Third  quality "  Superfine." 

Fourth  quality "  Superfine,  No.  2." 

Fifth  quality "Fine." 

Sixth  quality "Fine  Middliiigs." 

Seventh  quality..."  Ship  Stuff,"  or  "Pollards." 

Farine  Entiere E.   T.  K   (19  k  20  Vic.  c. 

87,  s.  23.) 

Until  recently,  there  was  no  expresssed  opinion  of  the 
Courts  as  to  the  effect  of  flour  brands.  Everybody 
knows  that  no  brand  can  make  bad  flour  good,  or  vice 
versa^  and  that  Inspectors  appointed  bylaw  in  Quebec, 
Montreal,  Toronto,  and  other  large  cities,  daily  alter 
millers'  brands.  The  question,  then,  naturally  arises 
— ^Does  not  a  miller  who  brands  flour  "  Extra  Super- 
fine," and  sells  it  as  such,  warrant  to  his  vendee  that 
such  is  the  quality  of  the  flour  ?  At  a  trial  in  the 
City  of  Toronto,  a  member  of  a  firm  most  extensively 
engaged  in  flour-dealing,  swore  that  "  he  should  not 
value  the  millers'  brand  as  anything,  for  that  they 
brand  according  to  their  fancy  !"  His  opinion  seems 
to  have  been  that  of  many  others  of  a  similar  occupa- 
tion ;  but  at  length  turns  out  to  be  wholly  erroneous. 
Our  Court  of  Queen's  Bench,  after  the  most  careful 
consideration,  has  decided  that  "  a  person  manufac- 
turing flour,  who  marks  it  of  a  particular  quality, 
warrants  its  being  of  that  quality :"  {Ohisholm  v. 
Proudfoot,  15  U.  C.  R.  203.)  We  do  not  think  it 
necessary  to  detail  the  facts  of  this  case;  for  the 
principle  was  fairly  and  prominently  recognized.  The 
reason  of  the  decision  is  beyond  all  dispute.  A  man 
who  manufactures  flour  must  be  assumed  to  be  ac- 
quainted with  the  different  qualities  of  the  article, 
and  when  he  brands  a  barrel  of  a  certain  quality  must 
be  taken  to  have  exercised  his  judgihent  and  arrived 
at  the  conclusion  that  the  barrel  so  branded  deserves 
to  be  described  as  branded.  Upon  the  faith  of  this 
brand  the  purchaser  deals  and  pays  his  price.  If  the 
brand  be  untrue,  the  purchaser  is  deceived.  If  not 
intended  to  be  true,  wherefore  is  it  used, — unless  to 
deceive  ?  Thi&  the  law  cannot  and  will  not  counten- 
The    fact    that   Inspectors   are    appointed 


ance. 


whose  dujty  it  is,  upon  request  and  payment,  to  examine 
flour,  does  not  at  all  affect  the  legal  question.  It  is 
assuredly  important  and  in  fact  necessary  for  men 
sending  flour  abroad  to  send  with  it  some  evidence- of 
its  having  been  officially  inspected.    This  the  course 
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TO  T,ATV  STOrfiNTS. 


STA' &*S.*  at <»> A  W  Ifei 


Sj^i'Mss  W  "">  I"  II'" '■-■•-• 

lot  according  tOi 


I  ^9n''.i'<l  for  !:":'ie  C'  ti-i 
--,-♦11  •■  warH*^^  examination   bj-l     ^^  ],„,,,  jj^g^  infornicri  thnt  -luring  last  Trinity 
|*S-|l'/iC§;^,S'|l''^''*'''^''^"°"''**°'''nT*''"'"'    **'*^   ^"'    ^'"''•^^y    refused  to  entertain  the 
feOfiWv  9-jg,*X!l8^W*'  '^''^""^  ^'"^  "='^''-  application  of  thii'L:  geiiLkmen  «Lo  desired  to  be  ex- 
l'.li.l?j§*W*^.fftjH  Mnincflat"!  ^dmiif"!  aftnrnejs  'inder  the  new  act, 

.lit^-doc;  iiotapplv  gppjj  [ijg  gpQm,^  ^jj-^j  ^jj,,  applicants  were  not  in  a 
rand  Si«  vendee,  p^  j^j^^   ^,j    j-^jj  tL.msLlvx.i  of  tL^  proviaioaa  of  the 
gfcticle  aad  the  use  of  |  Act.     The  ^ronn.l   of  rejection  I*  easUy  explained, 
g^iitrn!  of  tli^sellrv,  j^^j  ([jq  c.xplunation  of  it  may  be  yf  service  to  otbem 
AYhen  parcels  of|f|;i,„    .^^^    ,,f  p.,v!...e    of ,  ach    '-f  these   genUemen 
amungiin^iohaiit^,'     pi^gj    ^n    jIjp    g„t    ^^.    second    day    of    the 
a  of  (he  ^rtJole^-^lilltp,.,,!  Jurui./  w/uVA  the/  ^nade  ij^plieation  for  ad- 
hn.     Now  it  ;-  provi<Vd  by  P.  8  of  20  Vic.  cap. 
,  that  "no  application  for  examination  and  admis- 
f  any  p<.i'30u  iii.der  this  ^...'lloa  shall   be  enter- 
^.^,  ...  .        ■  shall  any  person  be   examined,  sTom, 

*.!?.  ^'"* '''""'"T'''"''|admitted,  or  enrolled  as  an  Attorney  or  Solictor, 
».  -  ™.._  .„.„  ™.  Si^"""ig'ttobeuntrue,;nnKv-he^lwllo*l,:3t  fnv.rtecr:  Ixyn  next  before  th£ 
^^*W^l'^%-*^-^^-^  jjirsi  A^o/(Ae(eminicAicA  Ae«<;e*t<»foiMtwnhaTe 

*®^..^7i^'l*lr*§^;^l_.^»rk<.lof  ap:irticuUr|lefL  -nitli  lUc  Scurctaij-  of  the  Law  Society  of 
S*'|f'"^  "S^^^i^^^^*'  ^''■»  ''  ™^^  bo  Upper  Cnnarla,  hi*"  contract  of  f^ervice  and  any  as- 
2:  s  .S5:fcS2.re,''3&i.M  ^>..,.  !,.,► .,      Ourigignmont  thereof,  together  with   an  affidavit  of  the 

■  due  Liocutii^i.  tL^iTjf  a.:d  of  Jiu-  atrvice  thereunder 
t  and  a  certificate  of  his  having  attended  the  sittings 
'  of  tlie  court  or  courts  duriog  the  Tena  as  hereia- 

■  befor;^' prcviled."  Befor.'  :m  nm<lavit  of  dae  service 
'  can  be  made  the  service  must  have  been  effected  i.  «., 
'  thu  term  of  scrvii:^:  hiiTe  uiipireil.     This  affidavit  most 

only  bo  mado  but  filed  with  the  Secretary  of  the 

:  Laiv  Society,  fifteen  days  next  before  the  first  day  of 

'  the  t^rm  i[i  whk'h    the  :ipplic..ut  seeks    admission. 

.  It  i*"  therefore  manifest  that  no  person  whose  articles 

<|rji-  ^U^^^  fifl;^  dAT^r«  ^'I'LOf  during  aterm, 

l«<OMnii^^;««^^'i|^|l  0^&cr  examination. 

gs^    m^    «*    S™     E~ 

li^^PKR  CANADA. 


^H'*^f'S^'iSt«g>i|  (gjihty  but  «?< 

'        •;'^^Vgug.i^iition  of  it,  only  that 
"^idJISbSDon  the  point,  it  ' 
"--** '^idi*. it  oQ  :    {Bain 

Defendants,  fiour 
la.reU  (more 


/ect  a  statement  in 

4i  appeared  in  the 

%   (says   our   corres- 

'i)l«^roduce  a  surplus  in 

'"^      ■    flay,  that   in  all 

all"  would  indtide 

of  as  one  of  the 
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Our  correspondent  goes  on  to  say  hei  feels  "  toler- 
ably confident  there  was  no  deficit  for  the  last  half  of 
the  year  1856,  and  I  believe  there  was  not  for  the 
first  half ;  as  to  1857, 1  can  speak  positively  for  the 
half  year,  ending  30th  June  last.  There  was  a  con- 
siderable surplus,  although  the  charge  upon  the  fund 
had  been  increaaed,  and  the  income  was  in  fact  more 
than  enougli  to  have  met  the  full  charge  upon  any 
County  fund  under  the  present  law  as  to  salaries." 

We  were  at  great  trouble  to  procure  ac^^te  infor- 
mation for  the  article  in  question,  and  have  since 
made  further  enquiries  as  to  Huron  and  Bruce.  We 
will  give  figureg,  and  let  them  speak  for  themselves. 

For  the  half  year  ending  Slst  December,  1866^ 
there  was  a  deficiency  in  Huron  and  Bruce  of  £180 
19s.  8d.;  forthehalf  year  ending  SOth  June  last,  there 
was  a  surplus  of  jC160  5s.  Td.  For  the  year  ending 
SOth  June  last,  there  was  a  deficiency  of  £20  14s.  Id. 

If  our  figures  be  right,  our  correspondent  is  wrong 
— ^first  in  the  particular  of  which  he  feels  '^  tolerably 
confident " — ^for  there  was  a  "  deficiency  in  the  last 
half  of  the  year  1856," — and  secondly^  in  the  asser- 
tion that  the  income  for  the  half  year  ending  Jvne, 
1857,  ^^  was  m  fact  more  than  enough  to  meet  the 
full  charge  upon  anjf  County  fund,"  &c.,  whereas, 
^^  id  fact  aud  in  truth"  it  Would  fUl  short  of  doin^  so 
by  £189  148.  5d. ! ! 

The  obj^t  of  our  article  Iras  to  show,  tbat  the 
Provinee  WM  ^actually  deriving  an  income  from  the 
Local  Courts  for  the  pMt  half  yeur,  whidi  would 
probably  exceed  £2,000  at  ,ihe  end  6f  the  year. 

.  This  position  would  not  be  controverted  by  any 
defective  information  as  to  Huron  and  Bruce,  but  the 
reverse :  nor  should  we  have  noticed  the  supposed 
error,  if  our  correspondent's  position  did  not  call  for 
some  answer  to  his  request. 

The  latest  information  we  have  been  able  to  obtain 
shows  a  surplus  of  over  £2,759  for  the  last  half  year, 
which  would  indicate  a  surplus  for  the  year  of  £4,800, 
just  £2,300  more  J  instead  of  less,  than  we  originally 
inserted.  Our  language  was  to  the  efifect  that,  at  the 
close  of  this  year  the  Province  would  derive  a  re- 
Tame  from  the  Local  Courts  of  over  £2,000. 

We  quite  agree  that  ^'the  increase  of  population, 
^vt^th  and  business  in  the  it^tem  part^of  Canada, 
renders  it  unsafe  to  rely  upon  any  but  recent  statis* 
tics;  cad  this  (we  ure  wSling  to  beH^ve  it,  as  no  ^le 


'  is  more  competent  to  speak  on  the  point  than  our 
correspondent,)  is  especially  true  of  these  Counties" 

,  (Huron  and  Bruce.) 

Our  statistics  were  the  very  latest  that  could  be 
procured  at  the  time  we  wrote.  Statements  of  facta, 
in  this  Journal  are  always  founded  on  reliable  evi- 
dence— and  even  if  in  error  in  any  trifling  detail,  our 
friends  ought  scarcely  to  expect  us  to  enter  into  long 
explanations  of  points  which  do  not  afiect  the  cor- 
rectness of  a  broad  position. 

CHAMBER  REPORTS. 


We  subjoin  short  notes  of  several  cases,  which  have 
been  handed  to  us  too  late  for  publication  *in  full  in 
our  present  issue : — 

WiLSOH  ST  AL.  V.  Bull  bt  al. 

« 

Interpleader, — Lose  of  elaimanCe  aJfldaviL 

If  elaittiftntB  affidavit  be  lost  in  the  ooane  of  tranBiniBsion,  he 
may  be  allowed  to  tile  another  affidaTit.  Or  if  bis  elaim  snffioientlj 
appear  from  the  affidavit  of  the  execution  creditor,  the  usaal  isBue 
maj  be  at  onoe  directed.— -Fsr  Roblkison,  C.  J.-^6th  August. 

Iir  Bi  JoNXS  (ex  parte  Ebtchux). 

€o$i»,^-'Attomey  and  Client. — Taacation, 
A  bill  settled  for  more  than  one  year  eannot  be  referred  to  tax- 
ation. When  a  reference  is  allowable,  it  can  only  be  of  charges 
for  professional  services.  A  revision  of  taxation  wiU  not  be  ordered 
where  the  gronnds  of  the  original  reference  to  taxation  have  for  any 
reason  failed  or  become  or  be  found  invalid.— >PerBobmsony  C.  J. — 
7th  August. 

Bia^  «c  Hn..  Oaoih  «.  Smith  n  al. 

Municipal  EUetUme, — Duty  of  returning  tfieer. 

A  retnmittg  offieer  should  literally  observe  the  directions  of  Ae 
Statute  as  to  keeping  poU-books.  Though  he  fail  to  do  so,  his  con- 
duct wiU  not  in  all  respects  vitiate  an  election  in  other  respects 
regular.  A  returning  officer  cannot  after  the  close  of  the  poll  add 
his  vote  for  eneof  the  candidates. — Per  Robin8on,C.  J.— 18th  April. 

BlOHMOllO  BT  AL.   V.  PbOOTOB  BT  AL. 

FbuUfiU^ffU  on  eonfeM9%on,^^Re0ularihf,-^Jhwer  of  Judge  in 

Ckambere, 

A  cognovit  may  b6  executed  by  the  attorney  of  the  party  giving 
it.  A  Judge  in  Chambers  will  not  set  aside  a'flnal  Judgment  regu- 
larly entered.— Per  Robinson,  C.J. — 6th  August 

SOHOriBLD  BT  AL.    V.    BlTLL  XT  AL. 

Interlocutory  judgment, — Setting  aside. — Power  of  Judge  m 

Chambers, 
An  interlocutory  judgment  will  not  be  set  aside  to  enable  a  de- 
fendant to  plead  matters  arising  subsequent  thereto.     A  Judge  in 
Chambers  will  not  in  general  entertain  a  question  as  to  the  vali- 
dity of  an  order  of  discharge  for  insolvencv  in,  the  nature  of  a 

bankruptcy  certificate,  granted  under  19  &  20  Tic.  cap.  93 ^Bums, 

J.-^dth  Avgint 


Racbt  V,  Cavbboh. 

4fidiNnt  to  hold  to  hask^Irre§ftUifify,^\ 
An  affidavit  to  hold  to  bail  on  a  promissory  note  must  show  the 
note  to  be  overdue,  either  directly  by  stating  the  fact,  or  indirectly 
by  giving  the  da(te  of  the  note  and  time  it  beealae  due.  If  a  4e- 
fendant  after  application  to  set  aside  an  arrest  for  irregularity  put 
in  bail,  be  thereby  iraltea  the  ixiregnlarity.>^Per  Robinson,  C.  J. — 
ISthAngnst 
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C.  Gooderich  4;  Co.,  Burlington,  Va.,  we  see  are 
about  to  publish  ^'  Ghalmer's  Opinions,"  a  valuable 
work  now  out  of  print,  and  most  diflScult  to  be  pro- 
cured at  any  price.  They  are  requesting  orders  for 
the  work  which  ^^ill  be  printed  with  all  ^^  convenient 
despatdi."  The  proposed  Edition  will  contain  about 
800  pages,  medium  Octavo.  The  price  in  Law  bind- 
ing will  be  Five  Dollars— the  price  asked  for  the 
English  edition  is  Five  Guineas.  To  show  the 
character  of  the  work,  the  publisher  submits  the 
opinions  of  Mr.  Justice  Aylwin,  Honorable  C.  J, 
Lafontaine  and  others,  but  its  best  recommendation 
to  the  Lawyer  and  the  Statesman  ix|  Upper  Canada 
who  has  has  examined  the  work^  will  be  found  in 
the  letter  which  we  subjoin  from  the  Chief  Justice  of 
Upper  Canada,  and  it  would  be  superfluous  for  us  to 
add  a  word  in  commendation.  We  heartily  wish  the 
spirited  publishers  every  success.  Orders  should  be 
sent  in  at  once  to  the  publishers,  or  to  their  Agents 
Messrs.  Armour  &;  Co.,  Toronto. 

Toronto,  March  28, 1857. 
Dear  Sir, — I  am  glad  to  see  that  it  is  proposed  to  repablish 
Chalmer's  ooUection  of  Opinions  of  eminent  Lawyers  on  ques- 
tions chiefly  relating  to  the  British  Colonies.  It  is  a  work 
difficult  to  be  procured  in  England,  and  it  will  be  a  valuable 
senrice  rendered  to  the  profession  to  afford  them  more  general 
access  to  a  work  which  contains  many  abU  discussions  by 
Lawyers  of  great  eminence,  on  both  sides  of  the  Atlantic,  of 
questions  highly  interesting,  both  in  an  historical  and  legal 
point  of  yiew. 

I  am,  dear  Sir,  yours  very  truly, 

J.  B.  Robinson. 
Ghauacey  Gooderich,  Esq . 

We  occasionally  see  The  Quarterly  Journal  of 
Richmond^  Va.  It  contains  original  articles,  reports 
of  cases  and  other  interesting  matter.  So  far  as  we 
have  had  opportunities  of  judging,  the  work  we 
should  say  is  conducted  with  much  ability,  and 
might  well  find  a  place  in  every  law  library.  There 
is  a  very  good  article  in  the  July  number,  on  Impri- 
eonment  for  debt,  in  which  the  "  mawkish  lamenta- 
tion and  misapplied  sympathy"  of  the  day  are  well 
handled ;  and  correct  and  enlightened  views  are  pro- 
pounded on  the  subject. 

The  editor  has  very  freely  expressed  sentiments 
which  he  ^^  knows  run  counter  to  a  great  mass  of  pre- 
judice and  misapprehension."  We  admire  the  cou- 
rage of  our  Virginian  cotemporary,  and  trust  his  able 
advocacy  will  be  followed  by  favorable  results. 


In  other  columns  will  be  found  a  copy  of  the  recent 
Imperial  Statute  intitled,  ^'  An  Act  to  make  better 
provision  for  the  punishment  of  Frauds  committed  by 
Trustees,  Bankers  and  other  persons  ^itrusted  with 
property."  We  commend  it  to  the  law  officers  of  the 
crown  in  this  colony.  One  clause  which  provides 
that  persons  receiving  property  fraudulently  disposed 
of  knowingly,  the  same  to  have  been  so  shall  be 
guilty  of  a  misdemeanor,  will  be  read  with  interest  at 
the  preseAtime  in  Upper  Canada. 


Amongst  other  Acts  of  importance  passed  during 
the  recent  Session  of  the  Imperial  Legislature,  there 
is  one  of  especial  concern  to  the  legal  profession  in 
the  colonies.  It  provides  that  attorneys  and  solici- 
tors of  Colonial  Courts  may  under  certain  conditions 
be  admitted  to  practise  in  Courts  of  Law  and  Equity 
in  England. 


The  provisions  of  the  recent  English  divorce  Act 
are  widely  discussed.  At  an  early  date  we  shall  lay 
the  Act  or  a  reliable  summary  of  it  before  our  readers. 


The  Report  of  the  English  ^^  Common  Law  Judi- 
cial Commissioners"  is  at  length  published.  It  is  a  blue 
book  of  181  pages,  and  is  described  by  a  cotempo- 
rary as  being  ^^much  ado  about  nothing."  The 
changes  recommended  as  to  the  business  of  the  Courts 
are  few  and  unimportant. 


The  Law  Society  of  Upper  Canada  has  passed 
rules,  under  the  authority  of  the  new  Act,  for  the 
admission  of  Attorneys. 

MONTHLY     REPERTORY. 

CHANCERY. 


L.O.  FaRUTA  9.    SlLYlELOK.  Jul^  S. 

InJuncHon, — Lihttty  to  hrmg  aeUan, — Extmtnon  of  time. 

Where  the  plaintilTs  biU  was  retained  for  a  twelremonthy  irith 
liberty  to  bring  an  action,  the  time  was  extended  the  day  b^ore 
the  twelTomonth  had  expired — it  appearing  that  the  plaiDtlff  had 
a  bona  fide  intention  of  bringing  the  aotion,  and  had  not  been  en\- 
pably  slow  in  taking  steps  towards  bringing  the  matter  to  ac^iidi* 
cation.  • 

In  this  case  the  matter  had  been  proceeded  with  np  to  tbe  beai^ 
ing,  bat  the  plaintiff  withdrew  the  record  in  oonsequenoe  of  the 
absence  of  his  eounsel. 


1857,] 
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CooKB  V.  Cholmomdblbt. 


July  28. 


Right  ofttnanUfor  lift  in  a  suit  to  have  a  sale, — Ineumbranees. 

A  testator  directs  his  trustees  to  apply  his  personalty  in  paying 
debts  and  legacies,  contemplating  that  there  may  be  a  surplus, 
and  he  directs  the  application  of  the  rents  of  the  realty  on  payment 
of  such  of  his  debts  (except  his  mortgage  debts)  and  legacies  as 
his  personalties  should  be  insufficient  to  pay.  A  suit  is  instituted 
to  administer  his  estate,  and  the  personalty  being  insufficient  to 
pay  the  debts  and  legacies,  mortgage  debts  created  by  the  testator 
remain  unpaid,  and  no  direction  is  given  in  the  suit  respecting 
them.  The  two  first  tenants  for  life  and  a  remainder  man  concur 
in  a  petition  for  a  sale  of  such  part  of  the  realty  as  shall  be  suffi- 
cient to  pay  off  the  mortgages,  and  for  an  account. 

Held,  that  there  ought  to  be  an  inquiry  what  part  of  the  real 
estate  it  will  be  fit  and  proper  to  sell,  to  pay  off  the  mortgages,  and 
for  ao  account,  the  Court  having  power  aft«r  a  decree  to  direct  sale. 


L..J.  Thx  Habbrdashvks  Co.  v.  Isaac.      JulyZO,  31. 

Speeifie  performance, — Covenants  in  hmlding  lease. —  Want  ofpro' 

fessional  assistance. 

The  defendant  agreed  in  writing  with  the  plaintiffs  to  take  a 
building  lease  of  certain  land,  which  was  to  contain  stipulations 
that  the  lessee  was  to  build  a  number  of  houses,  and  not  to  sublet 
or  assign  without  licence.  In  previous  negotiations  about  the  same 
matter,  the  defendant  had  acted  under  the  advice  of  a  solicitor, 
but  at  the  time  of  the  execution  of  the  agreement  he  had  no  soli- 
citor, though  he  was  assisted  by  a  surveyor.  The  defendant  after- 
wards refused  to  complete  the  contract  on  the  ground  of  unreason- 
ableness, surprise,  and  want  of  professional  assistance. 

Held  that  the  defendant  had  no  ground  for  being  released  from 
his  agreement,  and  specific  performance  was  decreed. 


COMMON  LAW. 


EX.  C.  RowBOTHAM  V,  WiLSON.  Feb,  2,  July  1. 

Mining, — Sight  to  support  when  the  surface  is  owned  by  one  person 

and  the  minerals  beneath  by  another, — Inclosure  of  lands  and 

award  nearly  100  years  ago.^^Covenant, — Easement, 

Upon  a  special  case,  stated  in  an  action  for  injuring  the  plaintiff's 
reversion  by  removing  minerals  without  leaving  support  to  the 
surface,  upon  which  were  houses  more  than  20  years  old,  whereby 
the  houses  were  injured — it  appeared  that  the  locus  in  quo  was 
enclosed  by  an  award  made  in  1770,  under  an  inclosure  act ;  that 
the  surface  was  allotted  to  a  person  under  whom  the  plaintiff 
olatmed,and  the  minerals  to  one  under  whom  the  defendant  claimed. 
By  a  clause  in  the  award,  all  the  allottees  of  the  surface,  parties 
to  the  award,  covenanted  that  the  allottees  of  the  minerals,  parties 
to  the  award,  their  heirs  and  assigns,  should  be  at  liberty  to  work 
the  mines,  and  the  allottees  of  the  surface  should  have  no  claim  to 
compensation  for  any  sinking  of  the  surface.  The  plaintiff's  pre- 
deceasor  executed  the  award  as  a  deed ;  the  defendant's  prede- 
cessor did  not  execute  it  but  accepted  the  allotment  under  it  The 
houses  were  afterwards  built,  and  after  having  stood  undisturbed 
for  more  than  20  years,  were  injured  from  the  working  of  the  mi- 
nerals by  the  defendant,  by  which,  though  the  defendant's  mining 
operations  were  carried  on  without  negigence,  the  surface  una- 
voidably sunk. 

Held,  affirming  the  judgment  of  the  Queen's  Bench  (Cuswsll, 
J,  and  Watson,  B,  differing  from  the  rest  of  the  Court),  that  the 
plaintiff  was  not  entitled  to  maintain  the  actioi). 


EX.  CfiUBCHWASD  XT  AL.  V,  FoRD.  May  28. 

Pleading, — Use  and  Occupation. —  When  action  lies. 
A  cestui  que  trust  of  lands  for  life  let  them  in  her  own  name. 


The  devisee  in  trust  brought  an  action  for  use  and  occupation 
against  the  tenant. 

Heldf  that  the  action  was  not  maintainable. 


EX. 


Cbouck  V,  Obxat  Wbstbbb  Eailwat  Co.        July  7. 


Carriers. — Railways. — Duty  of  carriers  where  goods  refused  by 

consignee. — Liability  of  Railway  Company  for  servants  of 

other  Cgmpany  over  whose  line  they  have  contracted  to  convey  goods. 

The  plaintiff  delivered  a  parcel  of  goods  in  London  to  the  Great 
Western  Railway  Co.  for  conveyance  to  Plymouth,  addressed  to  his 
agent  there.  The  parcel  was  duly  tendered  at  Plymouth ;  but  the 
consignee  refusing  to  pay  the  proper  charge  for  its  carriage,  the 
S.  D.  Railway  Co,  by  whom  it  had  been  carried  from  an  interme- 
diate place  to  Plymouth,  declined  to  leave  it,  and  informed  him  that 
it  should  be  returned  to  London,  and  accordingly  it  was  on  the 
morning  of  the  following  day  sent  to  London,  wMoh  the  jury  found 
to  be  not  a  proper  course,  and  to  be  before  a  reasonable  time  had 
e^fpired.  The  consignee  at  Plymouth  at  a  later  period  of  the  same 
day  tendered  the  proper  charge  and  demanded  the  parcel ;  and  it 
was  demanded  by  the  plaintiff  in  London,  but  was  never  returned 
to  him  or  delivered,  the  parcel  being  lost 

Held,  dissentiente  Bbamwbll,  B,  first,  that  there  was  evidence  of 
negligence  on  the  part  of  the  Great  Western  Railway  Co.  in  deal- 
ing with  the  parcel,  to  support  an  action  against  them ;  secondly, 
thai  the  issue  as  to  whether  they  had  performed  their  duty  was 
raised  by  a  plea  traversing  an  allegation  of  the  carriage  and  deli- 
very of  the  parcel ;  thirdly,  that  there  was  evidence  of  a  conversion 
to  support  a  count  in  trover. 

The  responsibility  of  a  carrier  who  contracts  to  carry  goods  to 
and  deliver  them  at  a  particular  place,  is  precisely  the  same  whe- 
ther his  own  conveyance  goes  the  entire  way  or  stops  short  at  an 
intermediate  place,  and  the  goods  are  carried  on  by  another  car- 
rier. Such  other  carrier  or  his  clerk  at  the  place  of  destination  is 
the  agent  of  the  original  carrier  for  all  purposes  connected  with  the 
conveyance,  and  delivery,  and  dealing  with  the  goods. 


EX.  Whallbt  o.  Laxo.  July!. 

Action. — Injury. — Damage  by  fouling  water. — Title  of  person  to 

sue  who  usee  witter  merely  by  licence  of  owner. 

The  plaintiff  by  permission  of  the  proprietors  of  a  canal  made  a 
communication  between  a  cistern  on  his  premises  and  the  canal, 
by  which  the  cistern  was  filled.  The  water  in  the  cistern  fed  his 
Iboilers.  A  wrong-doer  fouled  the  water  in  the  canal,  and  by  means 
thereof  foul  water  got  into  the  cistern,  and  the  plaintiff's  boilers 
were  injured. 

Held,  that  the  plaintiff  might  maintain  an  action  against  him, 
although  he  had  no  right  to  Uie  water  in  the  canal. 


O.P.  GowAN  V,  Pabbott.  June  12,  July  4. 

Practice — Inspection  of  document  in  possession  of  opposite  party — 
Dower — Purchaser  for  value  without  notice — Common  Law  Pro^ 
cedure  Act — Bill  for  discovery. 

In  an  action  for  dower  the  demandant  had  obtained  a  rule  nisi 
for  her  attorney  to  have  inspection  of,  and,  if  necessary,  to  take 
extracts  from,  a  certain  deed  in  the  possession  of  the  tenant,  on 
the  ground  that  her  claim  to  dower  arose  under  the  purchase- 
deed  and  conveyance  (the  deed  in  question)  to  her  late  husband ; 
and  that  the  tenant  had  become  the  purchaser  of  the  properly  out 
of  which  she  was  suing  for  dower ;  and  that  she  was  advised  that 
it  was  material  and  necessary  that  her  attorney  should  have  the 
inspection,  &c.  It  appeared  that  the  tenant  had  beeome  the  pur- 
chaser of  the  lands  in  question  for  value,  and  without  notice  that 
they  were  subject  to  dower.  The  Court  discharged  the  rule  with 
costs,  on  the  ground  that  the  weight  of  authority  was  greatly  in 
favor  of  the  proposition  that  no  bill  for  a  discovery  could  have 
been  maintained,  under  such  circumstances,  before  the  Common 
Law  Procedure  Act 
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Lkioh  and  Wm  (Executor  and  JExeeutrix,  j-c.)  v. 
C .  P .  Bakbr  (Executrix),  May  5. 

Summary  proceeding$  on  BilU  of  Exchange  Aet^  1856 — Common 

Law  Procedure  Act,  1852,  «.  222. 

A  writ  improperly  sued  out  under  the  Summary  Procedure  on 
Bill  of  Exchaoge  Aot,  1855,  in  a  ease  to  which  the  Act  does  not 
apply,  may  be  amended  under  Sec.  222  of  the  Common  Law  Pro- 
cedure Act,  1852,  80  as  to  make  it  a  good  writ  under  the  last  men- 
tioned Act. 


CORRESPONDENCE. 


Bhsbtibq  o.  Thi  PaorsssioHAL  Luri  Ivsurascs 
C.P.  CoMTAMT.  April  27,  June  9, 

Praetiee — SubHUuHon  of  service  of  process — 48  Geo,  3,  e,  58 — 
18   Vie.  c,  18 — Jrreyuletrity — Action  on  judgment. 

If  the  9tb  Sec.  of  the  Act  IS  Vic.  ch.  18,  does  not  apply  to  cor- 
porate bodies,  (quctre  whether  it  does),  then  there  is  nothing  in 
that  act  to  take  away  the  jurisdicUon  before  existing  in  the  Supe- 
rior Courts  of  Common  I>aw  in  Ireland,  under  48  Qeo.  8,  c.  58,  .to 
substitute  serTice  on  the  agent  in  Ireland  of  an  English  incorpo- 
rate company. 

Semble  that  an  appearance  entered  under  Sec.  8  of  the  18  Vic. 
c.  18,  is  not  Yoid  in  consequence  of  a  notice  of  the  iB^uing  of  the 
writ  not  being  given  in  the  Dublin  Gazette  and  a  newspaper,  as 
provided  by  Sec.  8 ;  but  that  such  an  omission  to  give  notice  is 
an  irregularity  which  cannot  be  used  as  an  answer  to  an  action^ on 
the  judgment  obtained  in  the  action  in  which  the  appearance  under 
Sec.  8  was  entered. 


EX.  SuiTH  V,  RiNDSB.  June  26. 

Landlord  and  tenant — Fixtures — Incomplete  building — Rigkt  of 

owner  of  land  to, 

A  tenant,  by  the  permission  of  his  landlord,  cut  down  some 
trees  for  the  purpose  of  building  a  cattle  house  upon  the  land. 
When  the  buitding  was  completed,  with  the  exception  of  the  roof, 
the  landlord  sold  his  reversion,  and  the  tenant  gave  the  new  land- 
lord notice  to  quit,  and  took  down  the  unfini^ed  building,  and 
removed  the  materials. 

Heldy  that  th«  new  landlord  was  vntiUed  to  the  building  although 
it  was  not  completed,  since  the  materials  of  which  it  was  con- 
structed consisted  of  timber  taken  from  the  land  by  the  permission 
of  the  owner,  for  the  purpose  of  its  erection. 

Qumre — ^whether  where  a  tenant  uses  his  own  materials  in  the 
eooetruction  of  a  building,  he  may,  before  it  is  completed,  pull  it 
down  again,  doing  no  iigury  to  the  soil. 


C.P. 


StrrroH  v,  Sadlib  k  Davbmpobt.  June  26,  July  4. 


WiU — Competency  of  testator — Onus  probandi. 

The  presumption  of  sanity  is  not  a  merely  artificial  or  legal 
presumption,  but  at  the  utmost  a  presumption  of  law  and  fact ; 
thrt  is  an  inference  to  be  made  by  a  jury  from  the  absence  of  evi- 
dence to  show  that  a  party  does  not  enjoy  that  soundness  which 
experience  proves  to  be  the  general  condition  of  the  human  mind. 
But  in  such  cases,  when  evidence  is  laid  before  a  jury  they  must 
decide  according  to  what  they  believe  to  be  the  truth  ;  and  when  a 
will  is  set  up  as  a  valid  will,  the  jury  ought  not  to  pronounce  it  to 
be  so  unless  they  are  convinced  of  the  affirmative. 

Therefore  in  an  ejectment  where  the  defendant  admitted  that  the 
claimant  was  heir  at  law  of  the  person  last  served,  and  claimed 
as  devisee  and  produced  &  will,  and  after  proving  the  execution  of 
it,  called  witnesses  to  prove  the  competency  of  the  testator ;  and 
the  claimant  then  gave  evidence  to  impeach  his  competency  ;  and 
the  judge,  in  summing  up,  told  the  jury  thiit  the  law  presumed 
sanity,  and  -therefore  the  burden  of  proof  was  shifted,  and  that 
the  devisee  must  prevail  unless  the  heir-at-law  eBtablitrhed  the 
incompetency  of  the  testator ;  and  that  if  the  evidence  was  such 
as  to  make  it  a  measuring  cast  and  leave  them  in  doubt,  they 
ought  to  find  for  the  defendant 

Mddy  that  the  Judge  had  misdirected  the  jury. 


7b  the  Editors  of  the  Law  JoumaL 

Sarnia,  September  9th,  1857. 

Gentlemen : — In  the  beginning  of  1850  I  was  articled  as 

clerk  in  a  lawyers  office, — during  the  same  year  I  passed  and 

was  admitted  a  etodent  of  the  law.    I  remained  as  such  clerk 

antil  1852  (say  two  years,)  and  then  abandoned  the  professioo. 

Now,  after  an  interval  of  nearly  five  years,  I  wish  to  resume 

my  studies.    I  desire  to  know  if  the  two  years  I  have  pnt  in 

will  count.  Yours  &c., 

J.  B.  P. 

[We  think  not.  The  nearest  case  in  point,  is  Ctvrter^B  case, 
2  W.  Bl.  957,  but  there  the  clerk,  though  for  several  years  not 
ander  articles, "  served  the  intermediate  time  as  if  he  had  been 
regnlarly  articled.'^  We  know  of  no  case  where,  afler  a  clear 
and  distinct  dbandonmewi  for  a  aeries  ofytars^  a  term  previooel  j 
served  has  been  allowed  to  count  Our  correspondent  is  re- 
ferfed  to  an  Article  in  the  August  No.  of  the  present  vol.  of 
this  Journal,  p.  155,  as  bearing  vpoD  the  subject  of  his  in- 
quiry.]— Eds.  X.  /. 


To  iht  Editors  of  the  Law  Journal, 

Gentlemen : — Please  have  the  goodness  to  give  yonr  opinion 

on  the  following  case : — 

Suppose  a  man  is  found  drowned,  a  Coroner's  inquest  is 

called ;  on  examination  of  the  deceased  no  money  or  valuables 

are  found  on  his  person ;  deceased  has  no  property,  friends  or 

relatives.    The  Coroner  orders  a  coffin  and  has  him  interred, 

and  the  expenses  are  $5,  and  the  Coroner  pays  the  said  sum. 

I  wish  to  know  will  the  law  recognize  his  claim  in  so  doing ; 

or  should  the  Coroner  refuse  to  bury  him — who  is  to  liquidate 

the  expenses  7 

I  am.  Sir,  yours  tmly, 

"  JCSTITIA." 

Cana4a  West,  Sept.  16th,  1857. 

[Oar  opinion  is,  that  the  Government  ought  to  pay  the 
Coroner  for  the  expense  of  interring  a  body  upon  which  an 
inquest  has  been  held,  being  an  aot  conneoted  with  adminis- 
tration  of  criminal  justice.  Upon  this  point  we  refer  "  Jus* 
titia''  to  a  leading  article  in  the  number  of  this  Journal  for 
September.  We  believe,  however,  that  the  Government  de- 
clines to  pay  the  charge,  and  until  the  question  is  settled  the 
Municipality  must  do  so.]    Eds.  Z.  /. 


APPOINTMENTS   TO   OFFICE^   ^C. 

ASSOCIATli  C0R0NEB8. 

Hte  ExflaUttDcy  the  Adatalrtrator  of  th«  Oovenimeiit  has  bMo  pi— iwd  to  apooiiit 
VINCENT  CORNWALL,  Kaqnire,  an  AaaocUtv Coroner  for  the  Coun^  of  WaUutd. 
— (QasettHi  12th  September.  1867.) 

ZKPUANIAH  8.  M.  HKRSJfiY,  Seq.,  to  be  an  AeKMrlate  Corooar  for  the  United 
pbanties  of  Treeoott  end  Bueeell.— ^Gaaetted  19th  Septem))er,  1867.) 

RBTURNINQ  OFFICKHS. 

ALFRED  FI8H1SR,  Kequlre,  to  be  Returning  Oflloer  for  holding  a  Fpedal  Elee- 
tion  of  two  Conncillon  for  the  Middle  Ward  of  the  Town  of  Sarula^  in  die  room  of 
Thomae  Fo^jth  and  John  Mackeoaie,  lieqalree,  removed  bcm  the  eald  oOee  of 
Onundllor  by  proceae  of  Law. 

GEOHOE  W.  THOMAS,  llaquire,  to  be  Returning  Ofll«vr  for  holding  a  Special 
Election  of  a  Conndllor  fur  the  South  Ward  of  the  Town  of  Samia,  in  the  room  of 
Frederlrk  DaTia,  Eequlre,  who  haa  reelgned  the  widofflce  of  Connclllor.-~(Gaaettvd 
10th  .*epten*er,  1857. 

l-rluted  nnd  PubUi>h«d  by  Maclbar  A  CX).,  lt>  King  Street  Seat,  Toronto. 
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OFFICERS  AND  SUITORS. 
OFFICERS. 

We  have  learned,  through  one  of  the  County  Court 
Judges,  that  a  circular  letter  has  been  issued  from  the 
Inspector-Generars  Department,  requiring  Officers 
to  renew  their  securities  to  Government;  that  new 
and  improved  forms  of  bonds  are  supplied ;  and  that 
each  bond  is  accompanied  with  an  affidavit  of  justifi- 
cation. 

This  is  as  it  should  be.  The  public  must  be  effec- 
tually protected,  and  securities  of  this  nature  ought 
on  every  account  to  be  uniform  and  in  the  most 
approved  form. 

We  have  no  doubt  that  officers  of  the  Courts  will 
promptly  respond  to  this  call,  and  that  the  Judges 
will  cordially  co-operate  with  the  Department  in 
b/inging  this  branch  of  the  public  service  into  the 
state  desired. 

By  the  way,  very  few  persons  have  an  adequate 
notion  of  the  heavy  securities  Clerks  and  Bailiffs  are 
required  to  enter  into.  Each  officer  gives  a  double 
security ;  first,  a  covenant ,  which  is  available  to  par- 
ties injured  by  the  officer's  default  or  misconduct; 
secondly,  a  bond  to  the  Crown  for  the  payment  over 
of  fees  collected,  and  for  the  due  performance  of  the 
duties  of  the  office. 

These  securities  vary  in  amount,  according  to  the 
business  done  in  each  locality.  Few,  we  should  say, 
are  under  j£400 ;  many  are  for  very  large  sums.  We 
know  one  officer,  having  a  business  not  much  beyond 
the  average,  who  has  given  obligations  amounting  in 
the  whole  to  over  £3000,  and  probably  the  general 
average  of  securities  would  be  about  £1000  (that  is, 
assuming  each  officer  to  have  given  in  sufficient  se- 
curity), which  would  make  for  Upper  Canada  about 
three  hundred  and  seventy-two  thousand  pounds,  as 
the  aggregate  amount  of  securities  given  by  Division 
Courts*  officers, — an  enormous  sum,  but  we  believe 
by  no  means  exaggerated  in  amount. 

This  induces  two  considerations:  first,  the  neces- 
sity for  intelligent,  strict,  and  careful  administration 
in  the  Inspector-Generars  Department,  as  respects 
these  securities,  and  the  inaportance  of  active  super- 
vision by  the  County  Judges ;  and,  secondlv,  the 
importance  of  the  class  of  public  officers  (Clerks  and 
Bailiffs)  from  whom  such  heavy  securities  are  neces- 
sary. Those  who  think  officers  sufficiently  remuner- 
ated by  their  present  fees,  we  dare  say,  are  not  at  all 
aware  of  the  heavy  securities  demanded  of  them,  and 
properly  so,  by  reason  of  the  important  and  res- 
ponsible duties  required  of  them. 

THE    NEW    RECEIVER   OF   FEES A   WORD   IN   SEASON 

TO   OFFICERS. 

After  the  first  day  of  January  next,  the  Crown 


Attorney  in  each  County  takes  the  place  of  the 
County  Treasurer ;  and  thereafter  the  Clerks  of  Divi- 
sion Courts  will  make  their  quarterly  returns,  and 
submit  their  accounts  to  that  officer. 

We  consider  this  change  a  decided  improvement. 
County  Treasurers  do  not  hold  their  offices  under 
Government,  but  are  appointed  by  and  amenable  to 
the  Municipalities.  Moreover,  we  are  not  aware  that 
they  have  been  required  to  give  security  to  the 
Government ;  whereas  the  County  Crown  Attorney 
18  an  officer  appointed  by  and  directly  responsible  to 
Government,  and  w  required  by  the  statute  to  give 
security  to  the  Crown. 

We  have  not  heard  of  any  defaulting  Treasurer, 
unless  the  late  Treasurer  of  Middlesex  may  prove  to 
be  one ;  but  we  have  heard  that  several  of  these  offi- 
cers have  been  remiss  in  making  their  returns,  as  well 
as  in  the  discharge  of  duties  assigned  to  them  in  con- 
nection with  the  fee  fund. 

For  this  there  was  no  adequate  remedy.  The 
Government  had  no  effectual  control  over  a  Treasurer. 
With  the  County  Attorney  it  will  be  otherwise.  In 
those  counties  in  which  Clerks  have  been  remiss  from 
the  negligence  of  the  Treasurer  in  not  furnishing  forms 
or  otherwise,  a  great  change  may  be  expected,  and 
we  recommend  every  Clert  to  "put  his  house  in 
order."  New  brooms  are  said  to  sweep  clean,  and  the 
new  officers  (lawyers,  by  the  way)  will  look  for  a 
rigidly  exact  and  punctual  discharge  of  duty  from 
Clerks. 

Clerks  who  have  been  in  the  habit  of  giving  indis- 
criminate credit  for  fees  will  be  obliged  to  abandon 
the  system,  for  they  may  depend  upon  it  no  excuse 
will  be  received  for  the  nonpayment  of  the  fees  on  the 
accounting  days.  The  action  of  the  Legislature  in 
respect  to  other  receivers  of  Court  fees — making  the 
appointment  void  and  vacating  the  office,  if  fees  are 
not  paid  over  within  twenty  days  after  each  quarter 
day — will  probably  be  taken  as  a  guiding  principle  in 
respect  to  Division  Court  officers. 

We  have  felt  it  necessary  to  warn  officers  generally, 
as  any  carelessness  or  want  of  punctuality  may  be 
attended  with  serious  consequences  to  them ;  but  we 
believe  that  the  great  body  of  Division  Courts*  officers 
perform  their  duties  with  all  punctuality  and  care. 

ANSWERS   TO   QUERIES. 

"T.  L."  I. — Desires  to  know  what  charges  he  should  make 
in  cases  of  Interpleader  Summons.  Such  cases,  he  remarks, 
are  not  like  ordinary  suits  where  the  amount  of  the  account 
entered  for  suit  suides. 

2.  lie  also  desires  to  ascertain  our  opinion  "  as  to  mileap;e, 
there  being  two  distinct  parties  to  serve — the  claimant  and  the 
judgment  creditor. — Is  the  bailifif  entitled  to  mileage  on  ser- 
vice of  each,  as  he  would  be  in  the  case  of  two  separate  suits  ?" 

1.  If  we  mistake  not,  the  question  has  been  answered 
some  time  since  in  this  journal ;  but  at  all  events  we 
now  answer  it,  as  some  of  our  new  subscribers  (the 
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querist  amongst  the  number)  may  not  have  the  back 
Tolnmes. 

Li  interpleader  cases,  the  valite  of  the  goods  in  dis- 
piUe  regulates  the  grade  in  which  the  fees  are  to  be 
charged.  The  bailiff  should  state  the  value  in  his 
application  for  the  summons.  If  he  do  not,  it  will 
be  settled  at  the  hearing.  In  the  meantime,  the  Clerk 
would  appear  to  be  warranted  in  claiming  the  highest 
fees,  subject  to  be  reduced  at  the  hearing. 

We  maj  remark  that  in  this  opinion  we  are  sup- 
ported by  the  author  of  "The Bailiff's  Manual,"  who 
has,  at  our  request,  kindly  set  down  his  views  on  the 
point. 

2.  The  interpleader  is  in  effect  a  suit  between  the 
claimant  and  the  judgment  creditor.  Sy  rule  53, 
"  the  claimant  shall  be  deemed  the  plaintiff,  the  judg- 
ment  creditor  the  defendant;**  and  if  both  claimant 
and  defendant  reside  at  the  same  place,  and  are 
served  on  the  same  day,  we  are  of  opinion  that  but 
single  mileage  should  be  allowed  in  taxation. 

^  "  A  Glvrk  who  does  his  Durr/'  complains  of  gross  inatten- 
tion on  the  part  of  a  certain  Clerk  in  another  count j,  "  in  the 
transmission  of  summonses  sent  to  him  for  service,  which  fre- 
qaentlj  arriTe  long  after  the  court  day  at  which  thej  are 
returnable  is  passed;"  and  also  that  he  "cannot  get  any 
return  from  the  same  Clerk  upon  transcripts  of  judgments  sent 
to  him  to  be  levied ;  and  (that)  he  will  not  even  answer  the 
letters  sent  to  him,  asking  him  what  is  done."  Our  correspon- 
dent desires  us  to  publish  the  name  of  the  alleged  "  delinquent," 
and  to  administer  to  him  "  the  castigation  such  conduct  de- 
serves." 

We  object  to  do  this.  The  parties  interested  can 
bring  an  action  against  the  officer  and  his  sureties, 
and  recover  damages  on  proving  the  facts  alleged :  or 
if  the  bringing  an  action  would  be  attended  with 
serious  inconvenience  to  the  parties,  they  should  for- 
ward a  statement  of  the  officer's  conduct  to  the  County 
Judge,  accompanied  with  an  affidavit  showing  the  state 
of  things.  Upon  this  the  Judge  would  at  once  act, 
and  if  the  officer  were  in  default  compel  him  to  make 
restitution,  or  remove  him  from  office.  It  is  no  doubt 
"very  important  that  Clerks  should  act  faithfully,  and 
so  as  to  secure  public  confidence,*'  but,  unless  in  gross 
cases,  we  cannot  undertake  to  "castigate,**  except  the 
ordinary  remedies  which  are  open  to  suitors  have 
been  tried  without  effect. 

Is  a  Clerk  of  Division*  Court  entitled  to  charge  Is.  for  filing 
and  swearing  to  affidavit  on  confessions.  Also  can  a  clerk 
charge  3d.  receiving  fee  on  a  summons  that  has  not  been  served 
when  the  Bailiff  fails  to  effect  a  service.  You  will  confer  a 
favour  by  answering  the  above  question  in  your  most  valuable 
paper.  T.  M. 

The  usual  and  better  practice  is  for  the  Judge  to 
take  viva  voce  proof  of  execution  of  confessions,  and 
this  is  commonly  done  at  the  opening  of  each  Court. 
Should  the  Judge,  however,  require  the  affidavit  to  be 
in  writing,  the  clerk  will  be  entitled  to  6d.  only. 
The  charge  for  entering  bailiff's  returns,  is  allowable 
in  every  case,  whether  service  be  made  or  not. 


SUITORS. 
Commitment  on  Judgment  Summons, 

It  has  been  suggested  to  us  by  a  County  Judge, 
that  some  *' notes  of  cases  tending  to  explain  the 
scope  and  meaning  of  the  grounds  on  which  a  defen- 
dant may  be  committed — such  as  breach  of  trufty  &c. — 
would  be  exceedingly  useful  to  suitors  as  well  as  offi- 
cers in  the  Division  Courts.  *  *  *  It  would  be 
just  in  place,  after  the  matter  in  your  last  number. 
I  do  not  mean,**  says  our  correspondent,  ^^  a  regular 
treatise,  but  short  cases,  or  notes  of  them,  without 
reference  to  the  order  in  which  the  grounds  of  com- 
mitment are  inserted  in  the  92nd  clause.*' 

Willing  at  all  times  to  receive  suggestions  from 
well-informed  quarters,  we  act  now  on  the  hint,  which 
we  thankfully  acknowledge. 

Breach  of  TrasL — ^A  case  decided  some  years  ago 
at  Northampton  County  Court,  England,  under  an 
enactment  similar  to  our  own,  will  serve  to  throw 
light  on  what  is  and  is  not  a  breach  of  trust,  within 
the  meaning  of  the  92nd  section  of  the  Division  Courts 
Act. 

Lake  v.  Shipp. — It  appeared  that  plaintiff  and 
defendant  were  in  the  habit  of  buying  cattle  together, 
and  that  on  a  particular  occasion  defendant  obtained 
from  plaintiff  k — ,  on  the  pretence  that  he  had  bought 
cattle  to  that  amount,  would  sell  next  day,  and  give 
plaintiff  his  share  of  the  profits.  A  day  or  two  after- 
wards defendant  told  plaintiff  he  lost  the  money  at 
cards,  but  promised  to  pay  plaintiff  back  the  amount. 
An  application  was  made  to  commit  the  defendant,  on 
the  ground  that  he  was  entrusted  with  the  money  for 
a  specific  purpose,  and  that  his  playing  at  cards  with, 
it  was  a  breach  of  trust. 

"  His  Honor  Judge  Wing  held  that  it  was  necessary 
plaintiff  should  give  strict  proof  that  the  credit  was 
obtained  on  false  pretences,  or  by  fraud  or  breach  of 
trust." 

The  plaintiff  contended  that  it  was  unreasonable  to 
suppose  that  the  words  ^^  obtaining  credit*'  applied  to 
the  breach  of  trust ;  for  in  every  case  where  there  was 
a  breach  of  trust,  credit  must  have  been  obtained  pre- 
viously, for  the  trust  must  have  been  created  prior  to 
the  breach  being  committed. 

^^  His  Honor  stated  that  it  was  clear  the  section 
was  very  ill  drawn,  and  probably  it  might  have  been 
intended  to  have  borne  a  different  signification ;  but 
he  was  bound  by  the  plain  grammatical  construction 
of  the  words ;  and  it  was  clear  that  the  words  ^  by 
means  of  fraud  or  breach  of  trust,'  must  be  read  in 
connection  with  the  words  'has  obtained  credit/ 
Unless,  therefore,  plaintiff  could  show  that  at  the 
time  defendant  obtained  the  money  he  made  use  of 
false  pretences,  or  that  he  obtained  it  by  fraud  or 
breach  of  trust,  no  subsequent  misappropriation  or 
breach  of  trust  would  bring  him  within  the  meaning 
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of  the  seetion.  As  he  looked  on  this  in  a  certain 
degree  as  a  criminal  proceeding,  he  felt  bound  by  the 
strict  words,  and  also  to  require  strict  legal  proof." 

(Coses  to  be  continned.) 


MANUAL,   ON    THE    OFFICE  AND    DUTIES  OF 
BAILIFFS    IN    THE    DIVISION    COURTS. 


(For  the  Law  Journal. — Br  V .) 

[continued  feok  paqb  179.] 


Claims  bi/  Third  Parties  to  Good^  seized. 

As  this  little  work  is  intended  exclusively  for  the 
assistance  of  Bailiffs,  it  is  proposed  to  notice  the 
Interpleader  clause  in  the  Division  Conrts  Act  only 
so  far  as  it  affects  the  discharge  of  their  duties. 

As  before  mentioned,  the  bailiff  making  a  seizure 
is  often  met  by  a  claim  to  all  or  to  a  portion  of  the 
goods  seized.  This  claim  is  advanced  by  some  third 
party,  who  alleges  that  he  has  bought  them  from,  or 
lent,  or  hired  them  to  the  defendant.  The  bailiff 
need  not  take  the  responsibility  of  yielding  to  this 
claim,  nor  yet  of  acting  as  if  it  were  invalid  ;  and  it 
would  be  very  unwise  of  him  to  do  so  if  there  appear 
to  be  any  reasonable  foundation  for  the  claim  made, 
for  there  is  a  provision  in  the  statute  for  his  protec- 
tion on  this  very  point.  The  7th  section  of  the  Divi- 
sion Courts  Extension  Act  provides  "  that  if  any 
claim  shall  be  made  to  or  in  respect  to  any  goods  or 
chattels,  property  or  security,  taJcen  in  execution,  or 
attached,"  or  in  respect  to  the  "  proceeds  or  value 
thereof  by  the  landlord  for  rent,  or  by  any  third  per- 
son, ^'  the  bailiff  may  apply  to  the  Clerk,  and  sue  out 
what  is  called  an  interpleader  summons  from  the 
Division  Court,  to  call  the  claimant  and  the  judgment 
creditor  before  the  court,  and  thereupon  the  Judge 
will  investigate  such  claim,  and  adjudicate  thereupon." 

It  will  not  be  proper  for  the  bailiff  to  sue  out  an 
interpleader  summons  as  a  matter  of  course^  when- 
ever an  adverse  claim  is  made  to  the  goods  seized. 
Before  doing  so  he  should  enquire  into  the  grounds 
of  the  claim,  and  satisfy  himself  that  the  claimant  has 
at  least  some  color  of  right  to  the  goods ;  for  should 
it  afterwards  appear  that  the  claim  was  palpably 
groundless,  and  that  the  bailiff,  by  reasonable  enquiry, 
might  have  satisfied  himself  of  the  fact,  the  Judge 
would  probably  order  him  to  pay  the  costs  of  the 
proceeding. 

It  does  not  appear  absolutely  necessary  that  a  daim 
should  be  in  writing  (unless  by  landlord  for  rent),  but 
it  is  far  safer,  and  honest  parties,  who  desire  to  act  in 

food  faith,  will  not  omit  to  set  it  down  in  writing, 
ndeed  the  omission  to  do  so  may  affect  their  after 
right  to  the  costs,  even  where  the  claim  is  made  good. 
Whether  the  claim  be  verbal  or  in  writing,  the  bailiff 
should  notice  it,  and  proceed  to  make  proper  enqui- 


ries. Having  satisfied  himself  that  it  is  necessary  to 
sue  out  an  interpleader  summons  for  his  own  protec- 
tion, the  bailiff  should  ascertain  the  name  and  resi- 
dence of  the  claimant,  and  the  particular  articles  he 
lays  claim  to.  The  bailiff  will  be  naturally  desirous 
to  have  the  claim  properly  sifted,  and  should  there- 
fore give  early  intimation  thereof  Xq  the  jud^ent 
creditor.  The  latter  will  of  course  be  served  with  an 
interpleader  summons  in  due  time,  but  still  the  bailiff 
would  do  well  to  inform  the  party  who  sets  him  in 
motion  of  the  obstruction,  so  as  to  enable  him  to  make 
timely  enquiries.  It  is  not  unusual  for  bailiffs  to 
accept  an  indemnity  from  claimants  for  the  delivery 
to  them  of  the  goods  seized.  It. may  possibly  be  con* 
venient  to  do  so  in  some  cases,  but  the  proceeding  by 
interpleader  is  the  better  course,  and  the  safer  one 
for  the  ofiicer. 

APPEALS     TO     PRIVY     COUNCIL. 


ORDER  IN  COUNCIL. 


At  the  Court  of  Buckingham  Palace,  the  18th  June,  1858. 

Present : 

The  Queen's  Most  Exeellt nt  Majesty. 
His  Royal  Highness,  Prince  Albert 

Lord  President  Earl  of  Aberdeen. 

Lord  Stewurd.  Earl  of  Clarendon. 

Duke  of  Newcastle.  Viscount  Palmerston. 

Duke  of  Wellington.  Mr.  Herbert. 

Lord  Chamberlain.  Sir  James  Graham,  Bart 

Whxbbas  there  was  this  day  read  at  the  Board  a  Report  from 
the  Right  Honourable  the  Lords  of  the  Judicial  Committee  of  the 
Priyy  Council,  dated  the  30th  of  May  last  past,  humbly  setting 
forth  that  the  Lords  of  the  Judicial  Committee  have  taken  into 
consideration  the  practice  of  the  Committee,  with  aTiew  to  greater 
economy,  dispatch,  and  efficiency  in  the  appellate  jurisdiction  of 
Her  Majesty  in  Council,  and  that  their  Lordships  hare  agreed 
humbly  to  report  to  Her  Majesty  that  it  is  expedient  that  certain 
changes  should  be  made  in  the  existing  practice  in  Appeals,  and 
recommending  that  certain  Rules  and  Regulations  therein  set 
forth  should  henceforth  be  observed,  obeyed,  and  carried  into  exe- 
cution, provided  Her  Majesty  is  pleased  to  approve  the  same : 

Her  Majesty  having  taken  the  said  Report  into  consideration, 
was  pleased,  by  and  with  the  advice  of  Her  Privy  Council,  to  ap- 
prove thereof,  and  of  the  Rules  and  Regulations  set  forth  therein, 
in  the  words  following,  videlicet : — 

I.  That,  any  former  usage  or  practice  of  Her  Mf^esty's  Privy 
Council  notwithstanding,  an  Appellant  who  shall  succeed  in  ob- 
taining a  reversal  or  material  alteration  of  any  judgment,  de- 
cree, or  order  appealed  from,  shall  be  entitled  to  recover  the 
costs  of  the  appeal  from  the  Respondent,  except  in  cases  in  which 
the  Lords  of  the  Judicial  Committee  may  think  fit  otherwise  to 
direct. 

n.  That  the  Registar  or  other  proper  Officer  having  the  custody 
of  records  in  any  Court,  or  special  jurisdiction,  from  which  an 
appeal  is  brought  to  Her  Mf^esty  in  Council,  be  directed  to  send 
by  post,  with  all  possible  despatch,  one  certified  copy  of  the 
transcript  record  in  such  cause  to  the  Registar  of  Her  Majesty's 
Privy  Council,  Whitehall ;  and  all  such  transcripts  be  registered 
in  the  Privy  Council  Office,  with  the  date  of  their  arrival,  the 
names  of  the  parties,  and  the  date  of  the  sentence  appealed  from ; 
and  that  such  transcript  be  accompanied  by  a  correct  and 
complete  ind<;x  of  all  the  papers,  documents  and  exhibits  in  the 
cause,  and  that  the  Registrar  of  the  Court  appealed  from, 
or  other  proper  Officer  of  such  Court,  be  directed  to  omit  ftrom 
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such  transcript  all  merely  formal  documents,  proyided  such  omis- 
sion be  stated  and  certified  in  the  said  index  of  papers;  and 
that  especial  care  be  taken  not  to  allow  any  document  to  be  set 
forth  more  than  once  in  sach  transcript ;  and  that  no  other  certi- 
fied copies  of  the  record  bo  transmitted  to  agents  in  £ngland  by 
or  on  behalf  of  the  parties  in  the  suit;  and  that  the  fees  and  ex- 
penses incurred  and  paid  for  the  preparation  of  such  transcript 
be  stated  and  certified  upon  it  by  the  Kegistar  or  other  Officer 
preparing  the  same^. 

III.  That  when  the  record  of  proceedings  or  evidence  in  the 
oause  appealed  has  been  printed  or  partly  printed  abroad,  the 
Kegistar  or  other  proper  Officer  of  the  Court  from  which  the  ap- 
peal is  brought  shall  be  bound  to  send  home  the  same  in  a  printed  1 
form,  either  wholly  or  so  far  as  the  same  may  have  been  printed, 
and  that  he  do  certify  the  same  to  be  correct,  on  two  copies,  by 
signing  his  name  on  every  printed  sheet,  and  by  affixing  the  seal 
if  any,  of  the  Court  appealed  from,  to  these  copies,  with  the 
sanction  of  the  Court 

And  that  in  all  oases  in  which  the  parties  in  appeals  shal^ 
think  fit  to  have  the  proceedings  printed  abroad,  they  shall  be  at 
liberty  to  do  so,  provided  they  cause  fifty  copies  of  the  Fame  to 
be  printed  in  folio,  and  transmitted  at  their  expense,  to  the 
Begistar  of  the  Privy  Council,  two  of  which  printed  copies  shall 
be  certified  as  above  by  the  Officers  of  the  Court  appealed  from ; 
and  in  this  case  no  further  expense  for  copying  or  printing  the 
record  will  be  incurred  or  allowed  in  England. 

IV.  That  on  the  arrival  of  a  written  transcript  of  appeal  at  the 
Privy  Council  Office,  Whitehall,  the  Appellant,  or  the  agent  of 
the  Appellant  prosecuting  the  same,  shall  be  at  liberty  to  call  on 
the  Rogistar  of  the  Privy  Council  to  cause  it,  or  such  part  thereof 
as  may  be  necessary  for  the  hearing  of  the  case,  and  likewise  all 
Buoh  parts  thereof  as  the  Respondent  or  his  agents  may  require, 
to  be  printed  by  Her  Majesty's  Printer,  or  by  any  other  printer 
on  the  same  terms,  the  Appellant  or  his  agent  engaging  to  pay  the 
cost  of  preparing  a  copy  for  the  printer,  at  a  rate  not  exceeding 
one  shilling  per  brief  sheet,  and  likewise  the  cost  of  printing  such 
record  or  Appendix,  and  that  one  hundred  copies  of  the  same  to 
be  struck  off,  whereof  thirty  copies  are  to  be  delivered  to  the 
agents  on  each  side,  and  forty  kept  for  the  use  of  the  Judicial 
Committee  ;  and  that  no  other  fees  for  Solicitors'  copies  of  the 
transcript,  or  for  drawing  the  Joint  Appendix,  be  henceforth  al- 
lowed, the  Solicitors  on  both  sides  being  allowed  to  have  access 
to  the  original  papers  at  the  Council  Office,  and  to  extract  or 
oause  to  be  extracted  and  copied  such  parts  thereof  as  are  ne- 
cessary for  the  preparation  of  the  petition  of  appeal,  at  the  sta- 
tioners' charge,  not  exceeding  one  shilling  per  brief  sheet. 

y.  That  a  certain  time  be  fixed  within  which  it  shall  be  the 
duty  of  the  Appellant  or  his  agent  to  make  such  application  for 
the  printing  of  the  transcript,  and  that  such  time  be  within  the 
space  of  six  calendar  months  from  the  arrival  of  the  transcript 
and  the  registration  thereof,  in  all  matters  brought  by  appeal 
from  Her  Majesty's  Colonies  and  plantations  east  of  the  Cape  of 
Good  Hope,  or  from  the  territories  of  the  East  India  Company, 
and  within  the  space  of  three  months  in  all  matters  brought  by 
appeal  from  any  other  part  of  Her  Majesty's  dominions  abroad ; 
and  that  in  default  of  the  Appellant  or  his  agent  taking  effectual 
steps  for  the  prosecution  of  the  appeal  within  such  time  or  times 
respectively,  the  appeal  shall  stand  dismissed  without  further  or- 
der, and  that  a  report  of  the  same  be  made  to  the  Judicial  Com- 
mittee by  the  Kegistar  of  the  Privy  Council,  at  their  Lordship's 
next  sitting. 

VI.  That  whenever  it  shall  be  found  that  the  decision  of  a 
matter  on  appeal  is  likely  to  turn  exclusively  on  a  question  of 
law,  the  agents  of  the  parties,  with  the  sanction  of  the  Registar 
of  the  Privy  Council,  may  submit  such  question  of  law  to  the 
Lords  of  the  Judicial  Committee  in  the  form  of  a  special  case, 
and  print  such  parts  only  of  the  transcript  as  may  be  necessary 
for  the  discussion  of  the  same :  Provided  that  nothing  herein  con- 
tained shall  in  any  way  bar  or  prevent  the  Lords  of  the  Judicial 
Committee  from  ordering  the  full  discussion  of  the  whole  case,  if 
they  shall  so  think  fit ;  and  that  in  order  to  promote  such  arrange- 
ments and  siiQpUfications  of  the  matter  in  dispute,  the  Registar 
of  the  Privy  council  may  call  the  agents  of  the  parties  before 


him,  and  having  heard  them,  and  examined  the  transcript,  may 
report  to  the  Committee  as  to  the  nature  of  the  proceedings. 

And  Her  Majesty  is  further  pleased  to  order,  and  it  is  hereby 
ordered,  that  the  foregoing  Rules  and  Regulations  be  punctually 
observed,  obeyed,  and  carried  into  execution,  in  all  Appeals  or 
Petitions,  and  complaints  in  the  nature  of  Appeals  brought  to 
Her  Majesty,  or  to  Her  heirs  and  successors,  in  Council,  from 
Her  Majesty's  Colonies  and  Plantations  abroad,  and  from  the 
Channel  Islands  or  the  Isle  of  Man,  and  from  the  territories  of 
the  East  India  Company,  whether  the  same  be  from  Courts  of 
Justice  or  from  Special  Jurisdictions,  other  than  Appeals  from 
Her  Majesty's  Courts  of  Vice-Admiralty,  to  which  the  said  Rules 
are  not  to  be  applied. 

Whereof  the  Judges  and  Officers  of  Her  Majesty's  Courts  of 
Justice  abroad,  and  the  Judges  and  the  Officers  of  the  Superior 
Courts  of  the  East  India  Company,  and  all  other  persons  whom 
it  may  concern,  are  to  take  notice,  and  govern  themselves  ac- 
cordingly. 

Wh.  L.  B^TBuasT. 


U.    C.    RE  PORTS. 


GENERAL    AND    MTNICIPAL    LAW. 


QUEEN'S    BENCD. 
(Rt^ported  bjf  C.  Komxaoir,  Esq^  BarriMlenUrZMVf. 


In  thb  Mattbb  of  thk  Inquxst  tpon  thb  Boot  or  WiLi.iAif 

MiLLKa,  DECEASBD,  BT  SiLAS  W.  CoOK,  OKB  OF   THB  COBOKSBS, 
FOB  THB  COUNTT  OF  BrANT. 

Cbrofwr't  inquai^lrrdevanl  verdtet—AfMndtnad'^lZ  M  U  FBc,  eA.  66. 

At  an  InquMrt  h«ld  npoa  Hm  body  of  a  boy  who  had  committed  miidde.  th«  tct^. 
diet,  after  finding  th«  eauM  of  death,  Btat«d  that  from  evideooe  submitted  the 
Jury  Judged  that  the  boy*a  maater,  a  medical  man,  bad  not  done  Juatioe  to  him 
according  to  hia  agreement  made  with  the  boy'a  fkthor  in  Scotland,  in  r^ard 
to  hia  clothing  and  the  labour  he  had  to  perform. 

Htld.  that  the  latter  part  of  the  ▼erdict  was  releTant  and  within  tiie  prorluee  of 
the  Jury ;  and  although  the  eTldence  aeemed  to  preponderate  the  other  way,  the 
court  could  not  on  that  i:coount  alter  the  Andiog.    [16  U.  C.  Q.  B.  244.] 

Burnt  obtained  a  rule  on  the  coroner,  to  shew  cause  why  the 
inquisition  should  not  be  quashed  or  amended,  on  the  ground  that 
the  latter  part  of  the  verdict  of  the  jury  on  the  said  inquest,  aft«r 
finding  the  cause  of  the  death,  is  irrelevant,  extrajudicial,  surplus 
sage,  and  unfounded,  and  was  inserted  with  a  malicious  motive  to 
injure  Robert  Christie,  Esquire,  named  in  the  said  verdict,  and  it 
calculated  to  bring  him  into  disrepute ;  and  that  the  same  be 
struck  out  of  the  said  verdict;  and  why  a  venire  faciat  should  no- 
issue  to  bring  the  said  coroner  into  court,  in  order  to  have  the  said 
inquisition  and  verdict  quashed  or  amended  as  aforesaid. 

The  inquest  was  hold  on  the  2nd  of  April,  1857,  and  had  been 
returned  into  this  court  upon  a  certiorari. 

The  verdict  of  the  jury  was  that  **  William  Miller,  now  lying 
dead  in  the  house  of  Robert  Christie,  Esq.,  M.  D.,  came  to  his 
death  by  administering  with  his  own  hands  Htrychnine  during  the 
afternoon  of  Tuesday,  the  81  st  day  of  March,  but  we  judge  from 
the  evidence  submitted,  that  he,  Christie,  had  not  done  justice  to 
the  lad,  according  to  his  agreement  made  with  the  boy's  father  in 
Edinburgh,  Scotland,  in  regard  to  his  clothing  and  the  labour  he 
had  to  perform." 

The  inquest  had  been  filed  with  the  clerk  of  the  peace,  to  whom 
as  well  as  to  the  coroner  the  writ  of  certiorari  was  directed. 

The  boy,  as  appeared  from  the  evidence,  returned  with  the  in. 
quest,  was  about  fourteen  years  of  age.  Dr.  Christie  came  out 
from  Scotland  to  Canada  in  1853,  and  by  agreement  with  the  boy's 
father  brought  him  out  with  him  as  an  apprentice,  to  do  such  work 
as  might  be  required  of  a  servant  until  ho  should  be  twenty-one 
years  of  age.  Ho  was  to  treat  him  well,  and  to  give  him  instruc- 
tion in  medicine  and  surgery,  and  to  qualify  him  for  practising  if 
the  boy  discovered  ability  to  learn.  After  being  some  time  with 
Dr.  Christie's  father  on  a  farm  near  Paris,  in  Upper  Canada,  he 
went  to  live  with  Dr.  Christie,  and  had  been  with  him  between  two 
and  throe  years,  when,  on  the  81st  of  Mnrch,  in  the  afternoon,  he 
went  up  into  a  hay-loft,  and  while  lying  there  cried  out  in  great 
agony  that  he  was  dying.     Mrs.  Christie  on  being  told  this  by  a 
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fieryant  went  out  to  him,  and  was  told  by  the  boj  that  he  had 
taken  strychnine. 

He  used  to  attend  in  the  shop  occasionally,  and  was  acquainted 
with  medicines.  It  was  clearly  proved  that  his  death  was  occa- 
sioned by  taking  a  large  dose  of  strychnine.  Many  witnesses  were 
examined. 

There  was  evidence  that  he  had  complained  of  insufficient  food 
and  clothing,  and  of  being  over- worked,  and  had  expressed  himself 
as  if  he  wa4  weary  of  life  and  wished  to  die ;  aUo  that  he  had 
spoken  of  running  away. 

On  tho  other  hand,  many  witnesses  gave  a  different  account  of 
the  manner  in  which  the  boy  was  treated. 

M.  C.  Cameron  shewed  cause. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

There  was  enough  perhaps  in  the  evidence  to  warrant  the  finding 
of  tho  jury,  if  it  had  been  uncontradicted  ;  and  it  is  impossible  for 
us  to  come  to  the  conclusion  that  the  jury  was  not  honestly  under 
the  impression  produced  by  the  testimony,  the  appearance  of  the 
body,  and  the  fact  of  self-destruction  not  accounted  for  by  any 
want  of  sound  understanding  in  the  boy,  that  he  had  been  driven 
to  the  fatal  act  by  a  want  of  reasonable  and  kind  treatment  on  the 
part  of  his  master,  though  the  evidence  is  very  strong  the  other 
way,  and  seems  to  preponderate  in  favour  of  the  opposite  conclu- 
sion. It  cannot  be  said  that  the  enquiry  into  the  cause  of  the  boy 
taking  poison  was  irrelevant :  it  was  evidently  the  duty  of  the 
jury ;  it  bore  upon  the  question  whether  it  was  accidentally  done 
and  by  mistake,  or  in  consequence  of  insanity.  Such  inquiry  into 
the  inducements  which  led  to  the  act  are  constantly  made  at  In- 
quests ;  and  though  the  jury  seem  to  have  come  to  the  conclusion 
upon  light  evidence,  we  cannot  on  that  account  alter  their  finding. 

The  statute  13  &  14  Vic.  oh.  56,  has  evidently  a  very  diff^erent 
object  in  view  from  that  which  is  sought  to  be  accomplished  by 
this  application. 

Rule  discharged. 


Rbqina  kx  kel.  Hall  y.  Grbt  bt  al. 

Wheru  the  retanilag  oflleer  ussd  tha  ori^aal  eoUecCir'i  roll  ituttead  of  a  copy,  as 
directed  by  the  act,  having  first  anaounoad  that  he  intended  to  do  ao,  and  no 
one  having  otgeetod. 

Hdd,  that  iSm  election  was  valid.    [Ih  U.  C.  Q.  B.  267.] 

Morris  obtained  a  rule  on  defendants  to  shew  cause  why  the 
judgment  of  the  judge  of  the  County  Court  for  the  County  of  Orey 
should  not  bo  reversed,  and  why  the  election  of  the  defendants 
should  not  be  set  aside,  and  the  relator.  Hall,  be  declared  duly 
elected,  on  the  ground  that  the  returning  officer  did  not  procure  a 
eorrect  copy  of  the  collector's  roll  for  the  township  (Melancthon) 
as  required  by  the  statute  16  Vic,  ch.  181,  and  on  grounds  dis- 
closed in  the  relator's  statement  and  the  affidavits  filed. 

The  other  grounds  in  the  statement  were,  that  the  returning 
officer  would  not  allow  this  relator's  name  to  be  inserted  in  the 
poll  book  as  a  candidate,  or  receive  votes  for  him,  although  he 
was  proposed  and  seconded  at  the  election,  and  was  duly  qualified ; 
that  the  defendants,  or  some  of  them,  were  not  duly  qualified  in 
point  of  property,  which  the  returning  officer  held  to  be  immateri- 
al, treating  the  election  as  one  coming  under  the  statutory  pro- 
vision applying  to  oases  where  there  are  not  more  than  two  per- 
sons in  the  township  for  each  seat  having  the  property  qualifica- 
tion required  by  law,  whereas  in  fact  there  were  more  than  the 
requisite  number  of  persons  in  the  township  possessing  the  neces- 
sary qualification. 

J.  li.  Read  shewed  cause,  and  cited  Regina  ex  rel.  Ritson  t. 
Perry,  1  P.  R.  237 ;  Regina  ex  rel.  Carroll  v.  Beokwith,  lb.  278 ; 

Morrist  contra. 

KoBiNsoN,  C.  J.,  delivered  the  judgment  of  the  court. 

Upon  the  first  objection,  the  opinion  of  the  learned  judge  of  the 
County  Court  is  supported  by  the  case  cited,  of  The  Queen  ex  rel. 
Ritwn  V.  Perry  et  al.  (I  P.  R.  237),  and  this  is  so  far  a  case  more 
fivoun*b!e  for  the  defendants,  that  it  is  shewn  and  not  denied  that 
the  returning  officer  had  here  the  original  roll ;  that  is,  the  assess- 
or's roll  f\a  revised,  and  of  which  the  co  lector's  roll  ought  to  be  a 
copy,  and  we  may  assume  was.  Then  it  is  shewn  also  that  he 
publicly  announced  that  ho  intended  to  proceed  with  the  election, 
using  this  original  roll,  and  that  no  one  objected.  In  all  such 
cases,  however,  the  returning  officer  ought  to  proceed  as  the  act 


points  out,  if  it  were  only  for  the  sake  of  excluding  objections 
such  as  have  been  made  here,  which,  though  they  may  not  be 
treated  as  fatal,  yet  put  the  parties  elected,  and  sometimes  the  re- 
turning officer  himself,  to  a  great  deal  of  trouble  and  expense, 
which  by  simply  conforming  to  the  statute  would  be  avoided. 

The  other  objections,  we  think,  were  not  intended  to  be  pressed ; 
we  mean  were  not  intended  to  be  revived  here. 

They  were  rightly  determined,  it  seems,  by  the  judge  of  the 
County  Court,  according  to  the  evidence. 

Rule  difroharged. 


RxaiNA  V.  BOULTON. 
LaTi&— Dedication — Highway, 

Where  a  penon  haa  aold  lots  according  to  a  plan  on  whidi  a  lane  Is  laid  ont  In 
their  rear,  ha  cannot  afterwards  shut  np  such  lane:  and  the  Ikct  that  ha  had 

}»reTloaBly  conveyed  portions  of  the  land  comprised  In  the  lane,  would  only  e^ 
ect  M>  much  as  he  had  thtu  precluded  himselfxrom  giTing  np  to  the  public^  and 
would  not  entitle  him  to  close  np  the  whole.    [16  U.  a  Q.  &  272.] 

Indictment  for  nuisance,  in  obstructing  a  common  public  high- 
way, being  a  lane  on  the  north  side  of  King  Street,  and  running 
parallel  with  it,  connecting  York  SU  with  Simcoe  St,  in  Toronto. 

At  the  trial,  at  Toronto,  before  Robinson,  C.  J.,  the  jury  found 
a  verdict  of  guilty,  and  the  learned  Chief  Justice  reserved  for  the 
opinion  of  the  court  the  question  whether  the  evidence  supported 
the  conviction.     Sentence  was  not  passed. 

The  facts  were  as  follow : — The  defendant  owned  a  block  of 
land  on  the  north  side  of  King  street,  extending  from  York  street 
to  Simcoe  street,  and  many  years  ago  he  laid  out  a  lot  fronting  on 
King  street,  and  running  100  feet.  This  lot  he  sold  to  one  Nichol- 
son, who  long  ago  built  a  wooden  stable  apon  it,  which  he  placed 
on  the  extreme  northern  limit  of  this  lot 

Afterwards  the  defendant  laid  out  the  north  part  of  his  block  in- 
to building  lots,  and  left  a  lane  of  about  twenty  feet  (there  was  no 
accurate  account  of  its  width)  which  waste  extend  some  distance 
between  York  street  and  Simcoe  street,  and  was  to  separate  the 
range  of  lota  fronting  upon  King  street  from  a  range  of  lota  north 
of  that,  which  the  defendant  intended  should  front  upon  a  street 
to  the  north  called  Bonlton  street 

This  plan  of  survey  gave  to  the  range  of  lots  fronting  upon  King 
street  a  less  depth  by  some  feet  than  had  been  given  to  Nicholson's 
lot,  and  as  the  defendant  had  conveyed  that  lot,  and  Nicholson  had 
placed  his  stable  as  far  back  as  he  could,  the  lane  could  noi  be 
laid  open  in  that  part  of  the  same  width  as  it  was  and  now  is  east 
and  west  of  it 

The  plan  was  certified  and  filed  in  the  County  Registry  Office, 
in  1852 : 

It  was  sworn  by  Mr.  Crooks  the  prosecutor,  that  he  bccr^me  the 
purchaser  of  Nicholson's  lot  in  February,  1864  :  that  north  of  the 
stable,  and  between  it  and  the  range  of  lots  abutting  on  the  lane, 
there  was  a  space  wide  enough  for  a  lumber-waggon  to  pass,  with 
some  room  to  spare :  that  he  had  used  it  for  the  purpose,  and  the 
space  had  always  been  left  open  in  rear  of  the  stable  or  shed,  until 
the  defendant  shut  it  up  by  running  out  a  board  fence  from'  each 
end  of  the  stable  to  the  northern  edge  of  the  land :  that  there  were 
many  persons  living  on  the  lots  east  and  west  of  that  point,  on 
each  side  of  the  lane,  which  opens  into  a  street  at  each  end ;  that 
about  eighteen  months  ago  defendant  closed  it  at  this  point ;  that 
some  one  living  near  the  place  pulled  down  the  fence  which  the 
defendant  had  put  up,  and  it  was  renewed  and  pulled  down  again, 
and  the  defendant  replaced  it ;  and  the  prosecutor,  Mr.  Crooks, 
again  pulled  it  down  in  presence  of  two  policemen,  and  afterwards 
preferred  the  indictment  for  nuisance,  in  order  to  have  the  right 
of  way  determined. 

Mr.  Crooks  swore  that  before  he  purchased  be  referred  to  the 
registered  plan,  in  order  to  ascertain  whether  he  would  have  a 
passage-way  behind  his  property,  and  that  it  was  at  tliat  time  open, 
though  it  seemed  that  when  the  plan  was  filed  it  was  fenped  across 
from  the  stable  at  each  end,  or  at  least  it  had  been  fenced  and 
tome  of  the  boards  were  still  up. 

Charles  McClellan,  the  city  inspector,  swore,  that  in  1856  he 
made  a  report  of  a  nuisance  (rubbish  or  water)  allowed  to  lie  in 
that  lane,  and  partly  in  the  space  between  the  stable  and  the  north 
side  of  the  lane  :  that  an  investigation  tool^  placp  before  the  po^ce 
magistrate,  upon  a  complaint  preferred  by  the  witness  agaiubt  the 
present  defendant  as  proprietor  of  the  ground :  that  the  defendant 
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attended,  and  insisted  that  he  was  not  bound  to  remove  the  nuU 
aance,  for  that  it  was  in  a  public  highway,  and  it  was  the  business 
of  the  public  to  see  that  the  road  was  kept  in  repair. 

This  witness  swore  tliat  the  space  north  of  the  shed  was  about 
eight  feet  wide,  and  that  it  had  been  long  used  as  a  thoroughfare 
before  it  was  fenced  across,  about  May,  1856. 

Mr.  Onmett,  the  police  magistrate,  produced  the  information 
which  the  city  inspector  tpoko  of,  and  stated  that  Mr.  Boulton 
appeared  and  defended  himself:  that  he  contended  the  lane  was  a 
public  highway,  and  that  he  was  not  bound  to  put  it  in  order.  He 
referred  to  the  statute  which  provides  that  streets  and  lanes  laid 
out  by  private  proprietors  in  towns  shall  be  looked  upon  as  public 
highways.  That  he,  Mr.  Guroett,  thought  the  defendant  was 
right  in  what  he  contended  for,  «nd  dismissed  the  complaint 
against  him.  The  city  authorities  in  cooaequenoe  put  the  lane  in 
proper  order. 

On  the  part  of  the  defendant,  John  O^Brien  was  called  as  a  wit- 
ness. He  swore  that  he  was  a  tenant  of  the  defendant,  living  on 
the  lane  behind  Nicbolson*s  (now  Crooks')  lot ;  that  he  had  known 
the  lane  for  six  years ;  that  when  Mr.  Crooks  bought  it  it  was 
Btopptd  np  that  when  the  witness  first  saw  it  it  was  fenced 
from  each  end  of  the  shed  to  the  north  side  of  the  lane; 
that  the  witness'  lot,  which  was  on  the  north  side  of  the  lane, 
vas  84  feet  deep ;  that  is,  running  southerly  towards  the  lane  for 
that  distance ;  and  that,  giving  him  his  eighty  four  feet,  there 
would  be  only  two  feet  left  between  him  and  the  shed.  In  other 
words,  if  he  had  his  complement  there  could  only  be  a  passage  at 
that  point  two  feet  wide. 

He  said  that  the  lane  was  closed  up  at  that  point  till  Mr.  Crooks 
became  the  owner  of  the  Nicholson  lot :  that  is,  part  of  the  board 
fence  was  up,  though  there  might  have  been  some  boards  off,  but 
Mr.  Crooks  insisted  on  its  being  laid  open. 

The  parties  put  in  a  written  admission  of  eertain  facts ;  it 
was  explained  that  the  real  ground  of  the  dispute  was,  that  the 
defendant  desired  that  Mr.  Crooks  should  move  his  stable  back,  so 
as  to  leave  to  the  lane  its  full  width,  in  which  case  he  would  not 
object  to  that  part  remaining  open,  which  he  now  insisted  he  had 
to  close ;  and  till  Mr.  Crooks  consented  to  that,  the  defendant  ob- 
jected to  giving  up  the  ground  in  question  for  a  road,  unles  he  wree 
paid  for  it. 

Mr.  Crooks,  on  his  part,  contended  that  by  his  plan  filed  Mr. 
Boulton  had  dedicated  the  lane  to  the  public,  and  that  if  there 
were  a  few  boards  across  the  street  when  he  filed  his  map,  it  would 
not  the  less  be  a  dedication,  as  shewn  in  the  plan,  and  that  ho  was 
bound  to  leave  as  much  of  the  lane  open  as  was  in  his  power,  and 
to  leave  that  part  open  which  his  plan  exhibits  as  open  space 
whether  it  be  much  or  little. 

jK.  a,  Harrison,  for  the  Crown,  cited  9  Vic,  ch.  84,  sec.  83 ; 
12  Vic,  ch.  85,  sec.  48  ;  13  &  14  Vic,  ch.  15  :  Poole  v.  lluskin- 
son,  11  M.  &  W.  827  ;  Belford  v.  Haynes,  7  U.  C.  Q.  B.  464 ;  Regina 
T.  Spenoe,  11  U.  C.  Q.  B.  81. 

The  defendant  in  person^  contra. 

R0BI5S0N,  C.  J.,  delivered  the  judgment  of  the  court. 

Independently  of  the  statutory  provisions  of  this  province  re- 
specting streets  laid  out  in  blocks  of  land  in  towns  and  villages 
owned  by  private  proprietors,  we  are  of  opinion  that  the  defendant 
in  this  case  having  made  and  registered  a  plan,  and  sold  according 
to  it,  which  plan  exhibits  a  lane  or  passage  in  rear  between  those 
lots  fronting  on  Ring  street  and  those  fronting  on  Boulton  street, 
he  would,  upon  well-known  principles,  be  precluded  from  resum- 
ing exclusive  possession  of  the  land,  and  excluding  the  public 
from  the  use  of  such  lane.  What  the  defendant  had  laid  down  on 
his  plan  as  a  lane  was  apparently  of  sufficient  width  to  be  used  by 
horses  and  carts,  as  well  as  by  foot  passengers ;  but  if  limited  to 
foot  passengers,  it  would  still  be  a  great  accomodation.  It  is 
alleged  by  the  defendant  that  whatever  the  plan  may  seem  to  hold 
out,  he  cannot  in  fact  concede  to  the  public  a  lane  of  more  than 
three  or  four  feet  in  width,  for  that  by  his  grants  made  to  xendees 
l^fore  he  filed  his  plan,  he  had  entitled  them  to  come  so  far  south 
from  Button  street  as  not  not  to  leave  more  than  that  inconsidera- 
ble space  between  the  rear  of  their  lots  and  the  rear  of  the  lots 
which  front  on  King  street.  To  make  that  argument  apply,  it 
^ould  be  necessary  at  least  to  shew  those  alleged  grants  on  Boul- 


ton street,  that  we  might  see  the  terms  of  the  descriptions  con- 
tained in  them ;  and  to  prove  also  at  what  time  they  were  made, 
so  that  it  might  be  seen  whether  they  were  before  or  after  that 
had  taken  place  which  is  relied  on  as  a  dedication.  No  evidence 
for  this  purpose  was  given,  but  if  it  had  been,  it  eoold  only  have 
material  in  regard  to  so  much  of  the  land  as  it  would  appear  the 
defendant  had  precluded  himself  from  dedicating  as  a  highway. 
He  could  not  be  entitled  to  close  up  the  whole  lane  becaui»e  he  had 
led  those  who  purchased  from  him  to  expect  that  they  would  have 
a  wider  lane  than  there  was  room  for ;  and  so,  also,  as  to  what  i» 
shewn  respecting  the  particular  part  of  the  Une  marked  in  the 
plan :  we  mean  the  part  opposite  to  Nicholson's  lot.  The  plan 
dbes  exhibit  the  r table,  which  is  in  the  rear  limit  of  that  lot,  as 
jutting  out  into  the  lane^  so  as  to  obstruct  more  than  half  its  width. 
The  defendant,  it  does  seem,  cannot  remedy  that,  and  by  the  plan 
the  public  can  see  what  the  fact  is  in  that  respect.  But  though  it 
be  true  that  the  defendant  could  not  give  the  advantage  of  a  lane 
as  wide  there  as  it  may  be  on  either  side  of  the  stable,  yet  the 
public  are  not  the  less  entitled  to  have  so  much  of  the  lane  lelt 
open  as  Nicholson's  lot  does  not  occupy. 

We  think  the  evidence  supported  the  conviction,  for  that  the 
defendant  is  bound  to  leave  the  passage  open  so  far  as  he  legally 
can ;  and  if  it  be  only  two  feet  wide,  it  might  still  be  a  desirable 
convenience  as  a  passage  way  for  foot  passengers. 

Conviction  affirmed. 


BftKvifAN  V.  Whitlet. 
Conenaant—kdimi  by  a*t»ffn»-'BHdmet—AmendmmL 

Plaintiff  declared  that  defendaot.  hj  bJs  deed,  eorenanted  not  to  oovmit  vcasta, 
not  stating  with  whom  the  ooTonant  was.made,  or  who  were  the  parties  to  tb* 
deed: 

BUd,  that  Uie  plaintiff  oovld  not  shew  that  wni  infnf  an  aaelpMie  of  the  rever- 
sion, bat  must  prove  a  covenant  with  himself;  and  an  ameodmcBt  was  lefnceed 
^initipruis,    [16  U. C.  Q.  B.  277.] 

The  plaintiff  sued  in  covenant,  setting  forth  that  defendant,  by 
his  certain  deed  in  writing,  bearing  date  the  28rd  June,  1851, 
did,  amongst  other  things,  oovenant  that  he  should  not  nor  would 
at  any  time  during  the  term  granted  by  said  deed,  commit,  or 
permit,  or  suffer  to  be  done,  any  wilful  or  voluntary  waste  or  spoil 
in  or  upon  the  said  premises,  or  any  part  thereof;  and  then  the 
declaration  charged  the  defendant  with  having  cut  and  carried  off 
timber,  contrary  to  his  covenant. 

It  was  not  stated  expressly  in  the  declaration  who  were  the 
parties  to  the  deed,  nor  that  the  defendant  by  the  deed  covenanted 
with  the  plaintiffs ;  but  there  was  no  intimation  whatever  of  the 
plaintiff  suing  as  assignee  of  the  reversion,  nor  any  explanation 
given  why  he  should  sue  npon  it  unless  he  was  the  covenatee. 

The  defendant  pleaded  non  est  factum.  The  lease  produced 
upon  the  trial,  which  took  place  at  Toronto,  before  Robinson,  C. 
J  ,  was  made  by  George  Brennan  to  the  defendant,  and  it  was 
shewn  thnt  he  had  by  deed  conveyed  his  reversion  in  the  land  to 
the  plaintiff,  John  Brennan. 

It  appeared  to  the  learned  Chief  Justice  that  he  could  not  admit 
evidence  of  an  interest  in  the  plaintiff  which  was  not  stated  in  the 
declaration  ;  thnt  from  the  record  he  could  only  understand  that 
the  plaintiff  was  suing  as  npon  a  covenant  entered  into  with  him> 
self,  for  otherwise  he  could  have  no  more  connexion  with  the 
cause  of  action,  for  any  thing  that  was  stated,  than  any  stranger. 
He  held  that  the  issue  put  the  plaintiff  to  prove  a  demise  made  by 
himself.  The  plaintiff  then  moved  to  be  allowed  to  remodel  his 
declaration,  so  as  to  make  it  en  action  by  him  as  an  assignee,  upon 
a  covenant  running  with  the  land. 

The  learned  Chief  Justice  declined  to  allow  the  amendment, 
and  the  plaintiff  was  nonsuited. 

Blevins  obtained  a  rule  nisi  to  set  aside  the  nonsuit  as  contrary 
to  law  and  evidence,  or  for  a  new  trial,  on  the  ground  that  the 
amendment  onght  to  have  been  allowed. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  nonsuit  was  proper,  and  that  the 
court  has  no  discretion  to  review  the  decision  at  nisi prius  refue- 
ing  the  amendment ;  but  we  allow  a  new  trial  on  payment  of  costs, 
with  liberty  to  amend  the  declaration  on  paying  the  costs  occa- 
sioned by  the  amendment. 
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Wanless  v.  Mathssoh  and  Blair. 

MaUdaui  arrut—Bvidmcc  qfrtawnoMt  OMd  pnhabU  cause, 

Bdif  that  under  th«  eridenee  staUd  below,  the  pUlntifr  clearly  &Qed  to  ehev 
want  of  reaaonaUe  and  probable  eauae»  and  that  a  nonsuit  should  be  entered. 
[16U.C.Q.B.278.] 

Action  for  malicioiu  arrest,  tried  at  London  before  Richards,  J., 
Plea,  bj  each  defendant,  "  not  guUtj.'*  Verdict  for  plaintiff  for 
£50. 

Mc Michael  obtained  a  rule  nisi  for  a  nonsait  on  leave  reservod, 
or  for  a  new  trial  on  the  law  and  evidence,  and  for  reception  of 
improper  evidence. 

Fitzgerald  shewed  cause,  and  cited  Torrance  v.  Jarvis,  12  U.  C 
Q.  B.  120. 

The  facts  of  the  ease  fully  appear  in  the  judgment. 

BoBiNSOir,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  upon  the  leave  reserved  at  the  trial,  a 
•onsttit  should  be  entered.  It  was  proved  very  clearly  that  the 
plaintiff  was  overwhelmed  with  debts,  which  he  was  unable  to  pay: 
that  there  were  mortgages  and  judgments  recorded  against  him : 
that  he  had  assigned  his  personal  property  ;  and  that  the  execu- 
tions which  were  out  against  him  were  returned  '*  no  goods."  He 
had  broken  faith  with  the  defendants  in  the  arrangements  which 
he  had  made  with  them ;  he  had  deceived  them  with  promises 
which  he  had  not  performed,  and  by  making  statements  in  regard 
to  his  circumstances  which  were  found  to  be  incorrect. 

There  were  rumours  very  generally  prevalent  that  he  had  ab- 
sconded, and  others  that  he  was  immediately  about  to  abscond, 
which  rumours,  undeniably  prevailing,  the  defendant  was  told  by 
his  legal  adviser  well  warranted  an  arrest 

It  would  be,  wo  think,  a  great  reproach  to  the  administration  of 
justice,  if  when  the  law  of  tbe  land  expressly  allows  a  debtor  to  be 
arrested,  a  creditor  acting  upon  such  grounds  as  these  defendants 
did,  should  be  treated  as  having  acted  without  reasonable  ground 
and  maliciously. 

If  persons  acting  on  such  grounds  are  not  safe  from  vindictive 
damages,  there  ought  certainly  to  be  no  power  given  by  law  to 
arrest  for  debt^  for  what  the  law  intends  to  be  an  advantage  to  the 
creditor  would  be  nothing  but  a  snare. 

It  would  amount  to  this :  that  the  creditor  must  wait  till  his 
debtor  has  not  only  completed  his  arrangements  for  a  flight,  but 
till  he  has  actually  fled  firom  his  house,  and  is  making  his  way 
with  all  speed  to  a  foreign  country,  and  must  take  his  chance  of 
overtaking  him  on  his  way. 

The  plaintiff  in  this  case  owed  the  defendants  £800  or  £1000  for 
a  steam  engine  which  he  had  purchased  from  them.  He  had 
stripped  himself  of  all  means  of  paying  the  debt;  had  trifled  with 
and.decived  them;  and  the  general  report  and  impression  was, 
that  he  had  actually  absconded,  though  the  defendants,  having 
informed  themselves  more  correctly  as  to  his  movemennts,  found 
that  if  they  lost  no  time  they  might  yet  possibly  be  able  to  stop 
him  and  obtain  satisfaction  or  security. 

We  are  of  opinion  that  the  rule  should  be  made  absolute. 

Role  absolute. 
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< JbporiMi  dy  B.  C.  JoiraB,  Esq  ,  BarrUUr-^Law') 

TOUSQ  IT  AL.  y.  BUCHANAV. 
DtdaraUtm    JoNan  on  l>e  osie. 

AdeclaratkNi  chargtug  defendant  with  wilfully  and  fHwduleBtlytaUBtavnsyaiid 
secreting  the  goods  of  one  F.,  against  which  goods  the  iriainttff  had  pot  an  exe- 
cution Id  the  hands  of  the  nheHff,  so  that  the  sheriff  eonid  not  dIsooTer  the  same 
•r  levT,  Ae.,  mTerrtng  knowledge  of  the  (kcta  in  the  defendant  Is  good  on  demur- 
rer.   [6  U.  C.  a  P.  218.] 

Casi, — The  declaration  stated,  by  way  of  inducement,  that  the 
plaintiffs  had  recovered  a  judgment  in  the  Queen's  Bench  against 
one  James  L.  Freeman,  in  assumpsit,  for  £2008  lis.  8d.,  and  on 
the  14th  of  May,  1855,  sued  out  a  Fi,  Fa,  to  the  Sheriff  of  Halton, 
returnable  on  the  first  of  Easter  Term,  1855,  endorsed  to  levy 
£925,  with  interest,  &c.,  £8  lis.  8d.  costs,  ftc,  &c.,  which  writ 
80  endorsed  was  delivered  to  the  sheriff.  That  at  the  time  of  the 
delivery,  and  before  the  return  of  the  writ,  there  were  goods  of 
Freeman's  of  which  the  sheriff  might  have  made  the  moneys  so 
endorsed.    Tet  defendant  well  knowing,  and  intending  to  injure 


plaintiffs,  and  to  prevent  the  recovery  of  the  said  moneys  out  o' 
the  said  goods,  after  the  delivery  of  the  writ  to  the  sheriff,  and 
before  he  could  reasonably  execute  the  same  by  seicure,  <*  falsely, 
wilfyilly,  fraudulently  and  deceitfully  took,  carried  away  and 
secreted  the  said  goods  and  chattels,"  so  that  the  sheriff  could  not 
discover  the  same,  or  levy,  &c.  By  reason  whereof  the  plaintiffs 
have  lost  the  means  of  recovering  the  moneys  endorsed  on  the 
writ. 

Plea. — That  before  the  delivery  of  tbe  said  writ  to  the  sheriff, 
the  said  Freeman  was  indebted  to  the  defendant  in  a  large  sum  of 
money,  and  in  good  faith  sold  and  delivered  tbe  said  goods  and 
chattels  to  defendant,  for  the  purpose  of  securing  the  payment  to 
defendant  of  the  said  debt.  That  at  tbe  time  of  such  sale  and 
delivery  defendant  had  no  notice  of  the  writ  being  in  the  sheriff's 
hands,  and  so  defendant,  before  any  deliyery  of  the  writ  to  the 
sheriff,  took  and  retained  possession  of  the  said  goods,  and  removed 
and  carried  away  the  same,  as  he  lawfully  might. 

Demurrer  to  the  plea. 

Exceptions  to  the  declaration. — That  it  does  not  shew  that  de- 
fendant, in  taking  the  goods  was  acting  in  collusion  with  Freeman ; 
that  defendant  may  have  been— for  all  that  is  averred — acting  as 
the  servant  of  Freeman,  and  by  his  authority ;  that  it  is  not  aver- 
red defendant  knew  of  the  delivery  of  the  writ  to  the  sheriff;  that 
defendant  appears  to  have  been  a  mere  trespasser  in  taking  the 
goods,  and  if  so  plaintiffs,  as  creditors  of  Freeman,  could  have  no 
right  of  action  against  him. 

Dbaper,  C.  J.,  delivered  the  judgment  of  the  court 
The  plea  was  given  up  by  the  defendant's  counsel,  I  have  not, 
therefore,  considered  it. 

The  statute  5  Wm.  IV.,  ch,  8.  sec.  8,  enacts  that  **any  person 
who  shall  assign,  remove,  conceal  or  dispose  of  any  of  his  property 
with  intent  to  defraud  his  creditors,  and  any  person  who  thall  rt' 
eeive  such  property  with  such  m/en<  Shall,  upon  conviction,  be  deem- 
ed guilty  of  a  misdemeanor. 

The  declaration  in  this  case  does  not  expressly  charge  a  "  re- 
ceiving  "  of  the  goods  of  Freeman  with  intent  to  defraud  Freeman's 
creditors.  The  terms  *' falsely'*  and  **  deceitfully  "  are  not  very 
applicable  or  definite  when  used  in  reference  to  taking,  carrying 
away,  and  secreting  goods  ;  the  terms  ^^ wrongfully"  or  ^* unlaw- 
fully" would  have  been  more  pertinent.  <*  Wilfully  "  conveys  no 
stronger  meaning  in  this  case  than  the  averment  of  acting  with  the 
knowledgeofthe  introductory  matters;  and  <* fraudulently,"  which 
is  the  only  really  appropriate  word,  is  not,  per  se,  sufficient  to  im- 
port a  reception  with  intent  to  defraud  the  creditors  of  Freeman. 
The  declaration  cannot,  therefore,  in  my  opinion,  be  sustained  on 
the  statute. 

But,  on  the  best  consideration  I  can  give  the  case,  I  am  of  opin- 
ion that  the  declaration  discloses  a  good  cause  of  action  at  common 
law.  It  charges  a  wrongful  act,  namely,  the  wilfully  and  fraudu- 
lently taking  away  and  secreting  the  goods  of  one  Freeman, 
against  which  the  plaintiffs  had  placed  a  writ  of  FL  Fa,  in  the 
hands  of  the  sheriff.  It  asserts  the  deiendant's  knowledge  that 
the  plaintiff's  execution  against  Freeman's  goods  was  in  the 
sheriff's  hands,  and  that  the  defendant  did  the  act  complained  of 
fradulently  to  defraud  the  execution ;  and  it  Ftates  that  the  plain- 
tiff has  sustained  damage  thereby. 

It  cannot  be  denied  that  the  law  gives  a  remedy  to  every  person 
who  sustains  damage  by  the  wrongful  act  of  another,  against  the 
party  who  does  the  wrong.  This  is  the  general  rule.  In  applying 
this  principle  the  courts  have  decided  that  case  will  lie  for  the  res- 
cue of  a  debtor  on  a  Ca.  Sa, — Wheatly  v.  Stone  (Hob.  160),  Lyn- 
ne  V.  Conyngham  (Hetly's  Rep.  95,)  Congham's  case  (Hut.  98.) 
So  also  if  the  debtor  has  been  arrested  on  mesne  process,  Kent  t. 
Elves  (Cro.  Jac.  241,)  in  theExch.  Chamber.  So  if  tbe  defendant 
by  a  false  summons,  as  that  a  prisoner  in  custody  for  debt  is  the 
servant  of  a  privileged  person,  or  an  officer  of  the  court  procures 
a  Supersedeas  for  him,  r21  Edwd.  III.,  23;  11  H.  6,  8 ;  21  Edwd. 
IV.  22.)  It  seems  also  tnat  case  will  lie  for  the  rescue  of  a  distress 
taken  for  rent,  (8  Bulst.  121^  and  in  Hetly's  Reports  145,  (same 
as  in  Littleton's  Reports  296),  it  is  said  no  rescuous  can  be  had  on 
a  Fi.  Fa., — the  rescuous  referring  to  the  person — ^but  the  party 
shall  have  an  action  in  the  case. 

In  all  these  instances  the  person  of  the  defendant  has  been  ar- 
rested, or  the  goods  have  been  taken  by  the  sheriff,  so  that  the 
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plaintiff,  but  for  the  wrong,  would  hare  bad  tbe  actual  benefit  of 
the  execution  of  the  debtor's  goods.  In  tbe  present  case  no  ex- 
ecution, it  is  alleged,  could  be  done  bj  the  sheriff  owing  to  the  de- 
fendants act  It  does  not  appear  to  me  that  this  difference  will 
deprive  the  plaintiff  of  his  remedy.  The  injury  is  in  effect  the  same 
whether  the  sheriff  is  prcTcnted  from  levying,  or  the  goods  are 
taken  from  the  sheriff  after  he  has  levied.  In  either  case  the  plain- 
tiff is  hindered  from  obtaining  satisfaction — Seaman  v.  Graham 
(Cro.  £1.  908),  reported  as  Semayn's  case  (6  Co.  91),  and  referred 
to  in  one  of  tne  other  cases  I  have  cited,  as  Seaman's  case  contains 
nothing  against  the  maintaining  this  action,  but  leads  in  my 
opinion,  decidedly  the  other  way.  There  the  sheriff  had  a  writ 
against  the  goods  of  A.,  which  were  in  the  house  of  B.,  and  went 
to  the  house  of  B.  to  seise,  and  that  B.  shut  the  door  and  would 
not  admit  him,  whereby  the  sheriff  could  not  seise,  by  which  the 
plaintiff  lost  the  benefit  of  the  writ.  Though  judgment  was  given 
against  the  plaintiff,  yet  the  court  held,  that  after  denial  upon  re- 
quest made  the  sheriff  might  have  broken  open  the  door,  and  that 
it  should  have  been  certainly  and  directly  alleged  that  the  defend- 
ant had  notice  of  the  process,  and  of  the  coming  of  the  sheriff  to 
execute  it,— as  without  such  notice  the  shutting  of  the  door  of  his 
own  house  was  lawful— which  shews,  I  think,  clearly,  that  the 
action  would  have  been  sustained  if  there  had  been  a  sufficient 
averment  that  the  defendant,  being  fully  apprized  of  the  process 
and  the  object  of  the  sheriff  to  execute  it,  had  prevented  him  from 
discharging  his  duty,  it  would  have  been  sustained. 

In  an  old  work — Shepherd  on  the  action  on  the  case  for  Deeds — 
it  is  laid  down  (p.  4),  **  When  cattle  are  on  my  ground  damage 
feasant,  and  a  stranger  drives  them  out  and  prevents  me  of  my 
distress,''  case  lies;  and  again,  (p.  160),  **  If  an  officer  bo  coming 
to  arrest  a  man,  or  attach  his  goods  at  my  suit,  and  another  carries 
away  the  goods  or  the  person,  so  that  the  officer  cannot  do  his 
work,"  case  lies. 

I  think  both  reason  and  authority  are  in  the  plaintiff's  favour 
and  that  the  declaration  discloses  a  sufficient  caMse  of  action. 

The  plea  was  given  up  by  the  defendant's  counsel  on  the  argu- 
ment 

Judgment  should  be  given  for  the  plaintiff  on  demurrer. 

Per  cur — Judgment  for  plaintiff. 


The  promptitude  of  this  application  relieves  us  from  any  diffi- 
culty resulting  from  possible  inconvenience  to  arise  from  the  by- 
law being  quashed,  if  that  could  have  any  influence. 

In  my  opinion  the  rule  should  be  made  absolute,  with  costs. 

Bule  absolute. 


GKirriTBs  ▼.  MuxioiPAUTT  OP  Grantham. 

Befbre  aoy  altemttoB  oan  be  Bude  in  th«  Umlti  of  a  school  0ectk>n.  nnttoe  nraft  be 
given  to  tbe  parties  iatereeted  In  the  propoeed  alteration,  before  tbe  pasaiDg  of 
the  by-law  authorMog  the  same.    [6  U.  C.  G.  P.  274.J 

In  Easter  term  last  TT.  EceU»  obtained  a  rule  tittt  to  quash  a  by- 
law passed  the  14th  May,  1856,  in  titled,  '<  An  act  for  the  more 
equitable  arrangement  of  the  school  sections  in  the  Township  of 
Grantham,"  or  such  part  of  it  as  relates  to  No.  4,  because  the  par- 
ties affected  thereby  were  not  duly  notified  of  the  intention  to  pass 
such  by-law  or  make  any  alterations,  and  because  no  request  was 
made  b^  the  freeholders  or  householders  to  make  such  alterations 
nor  was  any  meeting  held  for  that  purpose.  The  affidavits  filed 
shewed  that  the  boundaries  of  school  section  No.  4  had  been  alter- 
ed by  this  by-law ;  and  they  negatived  any  motion  to  the  parties 
affected,  any  request  by  the  freeholders  or  householders  to  make 
the  alteration,  and  the  holding  of  any  public  meeting  for  that  pur- 
pose. 

No  cause  was  shewn.  The  rule  was  served  on  the  5th  of  June 
last,  and  enlarged  to  Trinity  term,  when  it  was  moved  absolute, 
and  reference  made  to  Ness  v.  Municipality  of  Saltfleet,  in  which 
the  necessity  of  notice  being  giren  to  parties  to  be  affected  by  any 
alteration  of  the  boundaries  of  a  school  section,  before  any  step 
is  taken  towards  such  alteration  is  distinctly  recognised. 

In  the  case  referred  to,  though  it  was  my  misfortune  to  differ  in 
opinion  from  the  majority  of  the  court  as  to  the  necessity  of  a  re- 
quest from  the  freeholders  or  householders  of  a  school  section,  and 
of  a  public  meeting  for  that  purpose  as  a  precedent  to  Uie  town- 
ship council  making  the  alteration,  the  court  was  unanimous  as  to 
the  necessity  of  notice.  The  statute,  as  was  then  remarked,  makes 
no  provision  for  the  form  of  the  notice,  nor  for  the  mode  in  which 
it  is  to  be  given,  nor  by  whom ;  but  still  it  requires  notice,  the  af- 
fidavits negative  any  notice  and  none  is  asserted  on  the  part  of 
the  municipality. 


01IAHBBR8. 
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WiLsoir  ST  AL.  ▼.  Bull  ft  Bull. 
Interpleader — Appearance  of  Claimant 

In  Interpleader  applications,  If  tbe  affldarits  forwarded  by  claimant  be  lost,  he  will 
be  allowed  an  opportunity  to  file  others;  or,  If  the  nature  of  bis  daim  appear  oa 
the  attdaTiU  filed  by  the«zeeutk>n  creditor,  then  the  wuai  lira*  may  be  directed. 

The  particulars  of  this  case  sufficiently  appear  in  the  judgment 

RoBiHSOK,  C.  J.— This  was  an  interpleader  summons,  granted 
by  Mr.  Justice  Bum^,  on  the  25th  of  July,  1857,  upon  application 
of  the  sheriff;  one  Alex.  Grant  having  claimed  the  goods  seised.^ 

The  defendants  had  made  a  mortgage  of  land,  with  a  grist  mill 
upon  it,  to  Grant  Some  of  the  mill-stones,  and  parts  of  tbe 
machinery  of  the  grist  mill,  had  been  taken  out,  with  a  view  to  the 
machinery  being  altered  and  improved,  and  replaced ;  and  while 
it  stood  so  severed  from  the  building,  and  unconnected  with  other 
parts  of  the  machinery,  the  sheriff's  officer  came  with  the  fi.  fa. 
and  seized  the  things  which  had  been  so  separated  from  the  build- 
ing and  from  the  other  parts  of  the  machinery. 

Grant  served  notice  of  his  claim,  contending  that  the  things 
seized  were  fixtures,  part  of  the  real  estate,  and  were  vested  in 
him  as  mortgagee,  under  the  deed  given  by  the  defendants. 

On  the  return  of  the  summons,  the  execution  creditor  appeared 
by  counsel,  and  filed  affidavits  for  the  purpose  of  showing  that  the 
things  seized  had  been  severed  from  the  freehold  and  were  liable 
to  be  taken  under  the  execution  as  chattels. 

The  claimant  Grant  did  not  file  any  affidavits  in  support  of  his 
claim ;  but  he  appears  by  counsel,  who  says  that  he  has  been 
written  to  by  the  claimant  to  appear  for  him,  and  that  the  claimast 
did  transmit  affidavits  which  cannot  now  be  found. 

Under  these  circumstances,  I  cannot  treat  the  claimant  as  not 
appearing  to  support  his  claim,  but  must  if  I  thought  it  necessary, 
give  him  time  to  file  other  affidavits.  Upon  the  affidavits,  how> 
ever,  which  are  filed  on  behalf  of  the  execution  creditor,  the  facts 
fully  appear,— or  at  least  sufficiently  to  let  us  see  that  the  question 
is  one  of  law,  t. «.,  whether  the  machinery  as  it  stood  is  to  be  eo]»> 
sidered  as  part  of  the  realty  which  passed  under  the  mortgage  to 
the  claimant  Grant,  or  whether  it  had  lost  that  character  by  reason 
of  its  being  severed,  and  the  effect  of  such  severance. 

Order  for  an  issue  in  the  common  form. 


RlOHMOND  ST  BL.   V.   PBOOTOK  AHD  PbOCTOB. 

Cognovit — A  Homey — Judgment 

A  oonlbflrion  of  Judgment  may  ba  exeented  by  the  attorney  of  the  party  glTing  it 
A  Judge  In  Obambers  will  not  aet  aside  a  final  indgment  regularly  allied.  Great 
delay  on  tlie  part  of  a  detetdant  may  preclude  hia  right  to  hare  Jndgmantagainst 
him  set  aside.  « 

(6th  August,  1857.) 

A  summons  was  granted  by  McLean^  J.,  on  the  plaintiffs,  to 
show  cause  why  the  judgment  entered  against  Alexander  Proctor, 
one  of  the  defendants,  and  all  subsequent  proceedings  had  thereon, 
should  not  be  set  aside,  on  the  ground  that  the  cognovit  on  which 
it  was  entered  was  executed  by  Mr.  Shanly  as  attorney  for  the  said 
Alexander  Proctor  without  his  authority;  and  also  because  the 
affidavit  of  execution  of  the  cognovit  was  not  properly  written,  the 
name  of  one  of  the  plaintiffs  being  omitted.  The  cognovit  was 
taken  on  the  29th  of  May,  1856,  for  £200  damages,  besides  ooets. 
No  stoy  of  judgment  True  debt  £100  12s.  6d.,  with  interest 
from  date  of  cognovit,  with  authority  to  take  out  execution  if  the 
same  be  not  paid  by  the  1st  of  July,  1856,  with  costs.  It  was 
signed  in  the  name  of  both  defendants  by  J,  Shanlg,  jun.,  as  their 
attorney. 

The  affidsvit  of  execution  was  sworn  on  the  29th  of  May,  1856. 
It  had  not  the  name  of  one  of  the  plaintiffs  (James  Richmond)  in 
the  intitling  of  the  cause,  but  it  was  endorsed  on  the  cognovit 
itself,  which  was  properly  intitled,  and  was  executed  in  the  name 
of  the  two  defendants. 
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The  defendaat  Alexander  Prootor  swore  that  in  May  1856,  he 
was  setred  with  process  iu  this  sait,  which  was  upon  a  promissory 
note  made  by  the  defendant  John  Proctor,  and  endorsed  by  the 
defendant  Alexander  Proctor,  his  brother:  that  soon  after  such 
sammcns,  he  was  informed  by  John  that  he  had  taken  up  the  note 
by  paying  part  and  giving  a  note  for  the  balance ;  that  he  entered 
no  appearance  as  he  supposed  he  had  thas  been  relioTed  from 
all  liability  on  the  note,  that  he  gave  no  authority  to  Mr. 
Skanly,  or  any  one,  to  appear  for  him;  that  he  has  had 
nothing  since  serred  upon  him  in  the  cause,  and  heard 
nothing  further  of  it  till  the  7th  of  July,  1857,  when  his  goods 
were  seised  upon  a  fi.  fa.  issued  in  this  cause;  that  judgment  was 
entered  on  the  80th  of  May,  18>6,  on  a  cognovit  given  by  Mr. 
Shanly,  but  without  any  authority  from  him  ;  that  he  lirat  heard 
of  this  on  the  1 1th  of  July,  1857.  He  swore  that  he  did  not  to 
the  best  of  his  knowledge  and  belief  owe  the  plaintiflfs  any  sum 
whatever  on  account  of  their  claim  in  this  action.  On  the  other 
hand,  Mr.  Shanly't  affidavit  was  filed,  in  which  he  swore  that  John 
Proctor  cam)  to  him  and  employed  him  to  defend  this  suit,  which 
he  did  for  both  partieo ;  that  from  his  instructions  he  believed  that 
they  were  partners  in  business;  that  he  instructed  deponent  to 
obtain  as  good  terms  as  he  could  for  them,  and  to  settle  the  cause 
in  a  manner  as  little  expensive  as  possible ;  that  he  accordingly 
offered  the  plaintiff's  attorney  a  cognovit,  which  he  accepted,  say- 
ing that  if  £50  should  be  paid  by  the  1st  of  July,  1856,  execution 
should  be  delayed  till  the  1st  of  August ;  and  that  on  the  14th  of 
June,  1856,  he  was  paid  his  costs  by  John  Proctor. 

An  affidavit  was  filed  by  Daniel,  stating  that  John  Proctor  had 
absconded ;  that  Alexander  was  a  bankrupt,  and  had  assigned  his 
property  to  some  of  his  creditors ;  and  that  he  had  no  defence  to 
this  action  on  the  merits.  ^ 

Personal  service  of  the  summons  on  Alexander  Proctor  rn  the 
23rd  of  May,  1856,  was  proved ;  and  it  was  further  shown  that  the 
action  was  on  a  note  for  £99  10s.  6d.,  made  by  John  and  endorsed 
by  Alexander  Proctor ;  that  Mr.  Skanly  appeared  for  both  defen- 
dants ;  and  that  the  amount  now  due  on  the  judgment  was  £42 
18s.  6d.,  and  £6  9s.  8d.  costs. 

It  was  sworn  that  the  attorney  Mr.  Shanly  was  in  solvent  cir- 
cumstances. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

I  decline  to  Interfere  summarily  upon  this  application.  The 
defendant  here  was  served  with  process.  He  swears  he  endorsed 
the  note,  and  he  gave  himself  no  trouble  about  it,  trusting  to  his 
brother's  statement  that  he  had  settled  it 

He  does  not  allege  want  of  notice  of  nonpayment,  or  any  other 
defence  whatever,  from  which  he  could  have  been  shut  out  by  the 
confession,  and  it  is  plain  that  the  proceedings  have  not  been  has- 
tened by  the  confession.  There  is  abundant  reason  to  infer  that 
this  defendant  left  it  to  his  brother  to  defend  or  arrange  af  he  best 
could ;  otherwise,  being  personally  served  with  the  summons,  he 
would  not  have  allowed  thirteen  months  and  more  to  elapse  without 
paying  any  attention  to  the  suit  His  brother  having  absconded, 
the  plaintiff  has  no  means  of  showing  by  him  what  the  facts  were 
in  regard  to  his  authority  to  give  instructions  on  behalf  of  both. 
I  should  not  at  any  rate  have  set  aside  this  final  judgment,  and  I 
am  not  asked  to  stay  proceedings. 

I  discharge  the  summons,  without  costs. 


Ih  Ri.  Jems  (Attobkxt)  xx  parti  Kstoxitx. 

OmU  hdmmn  Attomey  and  CUmU—Order  to  T^uo—Bgvkkm  </  Huotoa, 

An  order  to  tax  oosts  between  Attoniej  and  Client  mnet  be  made  In  tbe  Obort  in 

which  part  of  the  bnfcineea  Is  done,  and  mnst  be  for  proftedooal  Mrrlcea. 
Bills  of  easts  settled  mors  than  one  year  cannot  be  reftrrsd  to  taxation. 

A  Revlalon  of  Taxatkm  will  not  be  ordered  when  the  gnrands  nf  the  original  tax- 
ation haTe  for  anj  reason  foiled  or  become  or  been  foond  invalid. 


(7th  Aognst,  1857.) 

On  6th  April,  1857,  Robinson,  C.  J.,  granted  an  order  on  Mr. 
Jones  to  render  within  a  week  to  Ketohnm  his  bills  of  cost  with 
dates  for  fees  and  disbursements  in  his  professional  business  for 
and  on  account  of  Ketch um  and  to  refer  the  same  to  the  Master 
to  be  taxed,  and  that  Jones  should  pay  the  costs  of  the  application. 

On  the  15th  of  May  the  Master  taxed  the  bills  at  £57  6s.  6d., 
due  to  Jones  for  services,  some  oi  which  were  not  of  a  profes- 
sional character. 


On  22nd  June,  1867,  Mr.  Justice  MoLsan,  on  the  application  of 
Mr.  Ketchttm*s  Counsel,  ordered  a  review  of  the  taxation  upon 
view  of  affidavits  filed  by  both  parties,  and  in  the  event  of  the 
costs  allowed  in  a  suit  of  Keiehum  v.  Duffy ,  being  struck  out  by 
the  Master,  then  that  Ketohnm  should  pay  all  costs  occasioned  by 
his  taxation  of  this  BlSl— all  other  costs  to  be  under  sec.  20  of  16 
Vic,  ch.  i^,  or  the  Master  to  report  specially  to  the  Judge  in 
Chambers  thereon  who  should  be  at  liberty  to  make  any  order  in 
reference  to  such  costs.* 

On  27th  July,  1857,  the  Master  made  a  special  report  to  the 
effect  that  the  costs  occasioned  by  the  taxation  of  tbe  Bill  in  the 
case  of  Ke:ekum  v.  Duffy,  and  taxed  to  Mr.  Jones  under  the  last 
mentioned  order,  (of  22  June),  amounted  to  £2  9s.  2d.  That  on 
considering  the  affidavits  laid  before  him,  according  to  Mr.  Justice 
MoLxah's  order,  he  found  that  the  case  of  Keiehum  v.  Duffy  had 
been  settled  more  than  a  year  before  the  application  for  taxation, 
and  that  as  to  all  the  other  items  charged  in  Mr.  Jones'  Bill  which 
had  been  taxed  by  the  Master,  he  found  that  with  the  exception 
of  one  or  two  cases  where  instructions  to  the  Attorney,  and  a  few 
other  small  items  migfat  have  been  taxed  to  Mr.  Jones,  as  being 
strictly  for  professional  services,  but  which  bearing  a  very  small 
relation  to  the  charges  for  the  remaining  services  performed,  Mr. 
Jones  waived  his  right  to  tax ;  the  o^er  costs  appertained  only 
either  to  services  not  of  a  strictly  professional  character,  or  not 
performed  in  either  the  Queen's  Bench  or  Common  Pitas,  and 
consequently  ought  to  be  omitted  from  taxation.  There  remained 
therefore,  the  Master  adds,  no  costs  for  him  to  tax,  excepting  the 
costs  of  taxation  of  the  Bill  in  Keiehum  v.  Duffy ^  and  he  reported 
as  above  to  the  Judge  in  Chambers  with  a  view  to  its  bearing  on 
the  question  of  the  other  costs  in  this  matter. 

On  1st  August,  1857,  on  this  report  being  made  Ketchnm*B 
Counsel  applied  for  and  Mr.  Justice  Riohabds  granted  a  sum* 
mons  on  Mr.  Jones,  the  Attorney,  to  shew  cause  why  his  Bills  of 
costs  should  not  be  referred  back  to  tbe  Master  on  the  same 
affidavits  and  papers  which  were  before  him  on  the  previous  revi- 
sion, and  to  tax  all  taxable  items  in  the  said  Bills. — also  to  tax  all 
costs  of  taxation  in  this  matter,  except  in  the  case  of  Keiehum  v. 
Duffy,  under  sec.  20  of  16  Vic,  ch.  175,  against  the  party  charge- 
able under  that  section. 

Robinson,  C.  J.  It  now  turns  out,  and  is  admitted,  that  the 
costs  of  Mr.  Jones  in  Ketehum  v.  Duffy  bad  Ix^en  paid  more  than 
a  year  before  Ketcbum  moved  to  have  the  Bills  taxed  that  were 
served  on  him  under  the  order  of  5th  April,  1857.  If  that  had 
been  known  when  the  first  order  to  refer  for  taxation  was  made, 
and  also  what  now  appears,  that  except  in  that  suit  in  which  the 
Bill  could  no  longer  be  referred  to  be  taxed ;  there  was  no  busi- 
ness done  by  Mr.  Jones  in  eith'er  of  the  superior  courts,  no  order 
for  taxation  would  have  been  made  under  the  20  sec.  of  16  Vic, 
ch.  175,  such  as  was  made.  Then  whose  fault  was  it  that  it  was 
not  known?  Jones  delivered  that  as  one  of  his  bills  under  the 
order  having  first,  as  he  swears,  asked  Mclntyre  whether  he 
wished  to  leave  that  bill  also,  and  was^ld  tiiat  he  did  wish  it 

He  swears  that  he  told  Mclntyre  that  it  had  been  settied,  but 
did  not  say  bow  long  ago,  and  he  now  admits,  or  states  that  he 
had  received  £17  for  costs  in  that  suit  more  than  a  year  before  the 
application  to  tax  his  bills,  but  whether  that  was  in  full  of  tbe 
costs  in  that  suit  or  an  account  of  what  they  might  be,  he  does  not 
state  positively. 

Now,  on  what  appeared  to  me,  when  the  order  of  6th  April  was 
made,  and  on  what  appeared  to  the  Master  on  15th  Msy  when  he 
made  the  taxation — that  bill  for  business  done  in  the  Queen's 
Bench  was  yet  open  to  taxation. 

That  appearing  therefore  gave  jurisdiction  to  the  proper  officer 
of  the  Queen's  Bench  to  enter  upon  the  taxation  of  all  the  bills  for 
professional  business,  that  is,  for  business  done  by  Jones  for 
Ketcbum  in  the  character  of  an  Attomt*y,  and  so  the  Master  went 
on  and  Uxed  the  whole  at  £57  4s.  4d.,  which  included  £30  Os.  6d. 
for  the  bills  in  Duffy's  case. 

In  Jones'  general  bill  of  charges  delivered  in  1856,  he  had  in- 
cluded no  charge  for  co!  ts  in  Daffy's  case,  but  had  made  bis  other 
items  amount  in  all  to  £38  17s.  lOd. 

NoWf  upon  the  revision  made  under  Mr.  Justice  MgLbaks  order 
of  22nd  June,  the  Master  reports  that  he  is  satisfied  the  costs  in 
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Duffy* a  ease  had  been  settled  more  than  a  year  before  the  applica- 
tion to  refer.  So  under  the  terms  of  Mr.  Justice  MoLkait's  order 
the  oostB  occasioned  by  the  taxation  of  that  bill  are  to  be  struck 
out  and  have  been. 

Then  as  to  any  order  it  may  be  proper  for  me  to  make,  on  the 
return  of  Mr.  Justice  RiOHiiED's  summons  of  the  let  August,  1857, 
to  shew  oause  why  the  bills  delirered  should  not  be  r#Srred  back 
to  the  Master  on  the  same  affidayits  and  papers  that  he  has  already 
had  before  him,  with  directions  to  tax  all  taxable  items  in  the  said 
bills,  and  also  to  tax  all  costs  of  taxation  in  this  matter,  except  in 
the  ease  of  Ketchum  ▼.  Duffy  under  section  20  of  16  Vic,  ch.  175, 
against  the  party  chargeable  under  said  section ;  it  seems  to  me 
that  as  it  is  now  clear  that  Ketehum  t.  Duffy  was  no  longer  open 
to  taxation,  and  there  was  no  business  charged  for  in  any  of  the 
bills  delivered  which  was  done  in  the  Queen's  Benoh,  except  in 
that  bill— the  foundation  of  reference  to  the  Master  for  taxation 
fails,  because  the  power  given  in  the  Act  is  to  refer  the  bills  to  be 
taxed  '*by  the  proper  officer  of  any  of  the  Courtt  in  which  any  of 
the  butineee  charged  far  may  have  been  done"  We  cannot  therefore 
continue  to  receiye  a  jurisdiction  after  it  is  plain  that  we  hare 
none. 

I  therefore  discharge  this  summons  of  Mr.  Justice  Righa&ds. 

As  to  any  costs  of  taxation  in  respect  to  what  has  occurred,  I 
do  not  feel  that  I  can  make  any  order  respecting  them  as  desired 
by  the  summons,  that  is,  any  order  under  the  Stat  16  Vic,  be- 
cause the  whole  foundation  of  taxation  under  that  Statute  fails. 
And  I  make  no  order  respecting  costs  of  this  application,  because 
both  parties  have  been  in  fault  in  allowing  the  proceedings  to  go 
on  so  far,  it  being  within  the  knowledge  of  both,  when  the  bills  in 
Daffy *s  case  were  settled,  and  consequently  that  no  taxation  ought 
to  take  place  as  a  proceeding  under  the  Statute  16  Vic,  eh.  175. 

\  merely  discharge  the  summons. 

NoU.—T\}»  effaet  of  th«  BUtuto,  16  Vic,  ch  175,  •.  20»  seenu  to  be  tli«t  if  aay 
of  the  bills  delivered  oootaini  charges  fat  buslnem  done  in  either  of  the  Oourts 
then  a  Judge  hae  Jnriiidiction  to  refrr  all  taxable  Items  to  the  proper  officer  of  the 
Court.  (ANtfA  T.  2>«iM<,  4  Ifix.  eh.  82,  and  tee  Grey  on  costs.) 

To  giTe  Jurisdiction  therefore  under  the  Act  there  must  be  some  ehafgee  open 
still  to  taxation  for  business  done  in  one  of  the  Gourta.  If  there  be  that  found*- 
tioB  then  all  charges  art  taxable  before  the  officer  referred  to  for  serTicee  rendered 
in  a  professional  character — though  not  in  any  cause,  such  as  adrico,  inquirj,  Ac. 

It  seems  a  defect  In  our  Statute  that  when  there  is  no  charge  for  business  done 
ia  Court  there  oaa  be  no  veforenoe  under  the  20th  clause  of  charges  for  profee- 
sional  services.  In  the  ISngliah  Statute,  7  A  8  Vic.,  there  Is  provlsloa  in  suchcsae 
for  taxation  by  order  of  the  Lord  Gliancellor  or  Master  of  the  Bolls,  see  7  A  8  Vic, 
eh.  93,  sec  87. — Our  80th  clause  is  copied  almost  from  that  clause^  omitting  the 
provision  to  which  rcforenoe  Is  here  made. 


SCBOrm.D  AND  AHOTHEK  V.   BiTLti  AKD  CaYILLIKB. 

Interlocutory  Judgment — Ineolveney  —  Final  order  of  diecharge — 

Proceeding  by  Audita  Querela, 

An  interlocutory  judgment  wlU  not  be  set  aside  to  enable  a  defendant  to  plead 
matters  arising  subsequent  thereto.  A  Judge  In  Chambers  will  not  In  general 
entertain  or  enter  into  a  questloa  as  to  the  validity  of  an  order  of  disdiwgo  for 
insolvency  in  the  nature  of  a  bankrupt's  certificate,  under  19,  *iO  Vk.  cap.  OS, 
but  will  rather  let  the  point  be  determined  by  way  of  audUa  quanda, 

(Sept  9, 1857.) 

This  action  was  eommeneed  on  the  9th  of  Angnst,  1856,  hy  wr 
of  summons,  and  declaration  was  filed  on  the  80th  of  October,  and 
judgment  by  default  signed  on  the  20th  of  January,  1857 ;  and  an 
order  or  rule  of  court  was  made  on  the  2 1st  of  February,  1857, 
referring  it  to  the  Judge  of  the  County  Court  of  Hastings,  to  com- 
pnte  principal  and  interest  on  the  promissory  note  on  which  the 
action  was  brought. 

In  ihe  meantime,  on  the  10th  of  February,  1857,  the  defendant 
Cavillier  presented  his  petition  to  the  Judge  of  the  County  Court, 
Hastings,  under  the  provisions  of  the  statute  10,  20  Vic.  cap.  93, 
for  relief;  and  on  the  24th  of  March  last  he  obtained  a  final  order. 
On  the  12th  of  June  the  plaintiffs  proceeded  to  obtain  an  appoint- 
ment f^om  the  Judge  of  the  County  Court  to  compute  principal 
nnd  interest  on  the  promissory  note. 

The  defendant  Cayillier  appeared  to  oppose  such  computation, 
on  the  ground  that  he  was  discharged  from  the  debt,  as  the  demand 
had  been  included  in  the  schedule  to  his  petition.  The  Judge 
enlarged  the  time,  to  enable  the  defendant  to  apply  for  relief. 
Accordingly  the  defendant  Cavillier,  on  the  20th  of  June,  obtained 
a  Judge's  summons,  calling  on  the  plaintiff  to  show  cause  why  all 
further  proceedings  shonld  not  be  finally  stayed,  or  why  the  defen- 


dant should  not  be  at  liberty  to  set  aside  the  interlocutory  judg- 
ment, and  haye  leave  to  plead  the  final  order  so  obtained  by  him 
on  the  24th  of  March  last.  The  summons  has  been  enlarged  from 
time  to  time,  and  the  proceedings  have  in  the  meantime  been  stayed. 
The  plaintiffs  opposed  the  application,  and  contended  that  if  the 
application  could  or  should  be  entertained  upon  motion,  they 
desired  to  show  that  the  final  order  was  fraudulently  obtained. 

BUBMSy  J'» 

With  respect  to  certain  grounds  for  attacking  the  final  order,  the 
Judge  of  the  County  Court  is  the  proper  tribunal  to  apply  to,  to 
rescind  the  order.  The  26th  section  of  8  Vic.  cap.  48,  empowers 
the  Judge  of  the  County  Court,  on  the  application  of  any  creditor, 
official,  or  other  assignee,  under  certain  circumstances,  to  rescind 
the  final  order ;  but  the  power  is  excepted  in  cases  arising  under 
the  6th  section  of  the  Act,  that  is,  as  to  traders  within  the  meaning 
of  7  Vic.  cap.  10,  who  had  failed  before  the  passing  of  that  Act, 
and  who  may  have  obtained  a  final  order.  The  statute  19,  20  Vic. 
cap.  93,  was  passed  to  embrace  a  class  of  persons  similar  to  those 
mentioned  in  the  5th  section  of  the  former  Act ;  for  the  2nd  section 
enacts  that  in  addition  to  the  effect  mentioned  in  the  4th  section  of 
8  Vic.  cap.  48,  the  final  order  shall  have  the  effect  of  the  bank- 
rupt's certificate  under  the  59th  section  of  7  Vic.  cap.  10,  and  this 
is  the  same  as  contained  in  the  5th  secUon  of  8  Vic.  cap.  48. 
Whether  such  will  be  sufficient  to  exclude  the  power  of  the  Judges 
of  the  County  Courts  to  enquire  whether  the  final  orders  which 
may  have  been  granted  under  the  19th  and  20th  Vie.  cap.  98,  can 
be  rescinded,  is  an  important  question,  and  much  too  serious  to  be 
determined  upon  a  mere  motion,  when  there  can  be  no  appeal  to 
the  Court  of  Error. 

Besides  this  difficulty,  there  are  other  considerations  which 
should  prevent  the  present  application  being  entertained  upon  a 
motion.  The  judgment  by  default  was  obtained  some  time  before 
the  final  order,  therefore  the  final  order  could  not  be  pleaded  in 
bar  of  the  action.  It  cannot  now  be  pleaded  puie  darrein  eontinu' 
anee,  as  appears  fh>m  the  case  of  Shaw  t.  Shaw,  6  O.  8.  468,  and 
the  court  will  not  set  aside  the  judgment  by  default  to  enable  the 
defendant  to  set  up  by  way  of  plea  a  matter  arising  after  the  judg- 
ment was  obtained.  The  action  is  against  two  defendants,  and 
there  is  nothing  shown  which  should  prevent  the  pluntiffs  from 
having  their  judgment  against  the  defendant  Bull.  All  that  the 
defendant  Cavillier  can  have  is,  that  the  final  order  shall  operate 
so  as  to  discharge  the  debt  as  against  him  or  any  property  he  may 
acquire,  and  not  that  it  should  operate  to  discharge  the  debt  so  far 
as  to  prevent  the  plaintiffs  from  having  the  judgment  completed 
and  perfected  which  they  had  begun  to  perfect  long  before  the 
order  was  obtained  by  the  one  defendant. 

All  these  considerations  appear  to  me  to  render  it  more  proper 
that  the  defendant  should  adopt  the  proceeding  by  audita  querela, 
which  Y^U  spread  the  matter  upon  record,  and  tiius  the  parties 
can  have  the  opinion  of  the  Court  of  last  resort,  if  they  think 
proper. 

The  summons  is  therefore  discharged,  without  costs. 

Raoxt  y.  Cabvav. 

J^Uiaxftt  to  hoU  to  AtO— /rrvvlarvly— Bbfeer. 

An  Affldavit  to  hold  to  Bail  on  a  Promieeory  Note  or  like  inetrnment  mn«t  shew 

that  the  note  Is  orerdne,  either  diraotlj  atattngtha  flut  or  by  giving  the  data  of 

the  note  and  the  time  It  haa  to  run. 
If  Defendant  pat  in  Bail  after  application  made  to  eet  aside  an  arreet  for  Irregnlarity, 

it  will  be  oonildered  a  waUer  of  the  application  and  an  abandonment  of  the 

application. 
'^'^  [ISth  Angnst,  18(7.] 

This  was  an  application  to  set  aside  the  affidavit  to  hold  to  Bail 
in  which  the  defendant  had  been  arrested  and  all  subsequent  pro- 
ceedings with  costs  on  the  ground  that  it  was  not  stated  in  said  affi- 
davit when  promissory  note  therein  mentioned  was  made,  or  became 
due,  and  on  ground  that  it  did  not  appear  whether  the  note  had  fallen 
due  or  not,  or  to  set  aside  that  part  of  affidavit  which  related  to 
the  said  note  on  the  above  grounds. 

The  affidavit  was  in  the  following  words,—"  That  George  Ca- 
meron is  justly  and  truly  indebted  to  one  Henry  Racey  in  the 
sum  of  fifty-five  pounds  seventeen  shillings  and  five  pence  of  law- 
ful money  of  Canada  for  principal  money  and  interest  doe  to  the 
said  Henry  Racey  as  Indorsee  of  a  Promissory  note  made  by  the 
said  George  Carmen,  whereby  he  promised  to  pay  James  J.  Speoee 
or  order  the  sum  of  fifty  pounds,  with  interest  Uiree  months  after 
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the  date  thereof,  and  by  the  said  Jamea  J.  Spence  endorsed  to 
the  said  Henry  Racey  also  the  sum  of  four  poaods  and  five  pence 
of  lawful  money  aforesaid,  for  money  paid  by  the  said  Henry 
Racey  to  and  for  the  use  of  the  said  George  Carman  and  at  his 
request,  and  that  the  said  sum  of  fifty-five  pounds  seventeen 
shillings  and  five  pence  is  still  due  and  unpaid.  And  I,  this 
deponent,  further  make  oath  and  say  that  I  have  good  reason  to 
believe,  &c." 
Jatkitm  for  plaintiff  urged  that  as  it  was  stated  in  the  affidavit,  let, 
that  defendant  **  is  justly  and  truly  indebted  to  plaintiff  in  the  sum 
of,  &e."  2nd,  that  the  paid  sum  of,  &c.,  "is  still  due  and  un- 
paid," the  affidavit  sufficiently  shewed  that  the  note  must  have 
been  overdue,  as  neither  of  these  statements  could  have  been  made 
in  truth  if  such  were  not  the  case.  He  also  put  in  an  affidavit 
shewing  that  defendant  had  put  in  apecial  bail  since  this  applica- 
tion and  therefore  had  waived  the  irregularity,  even  if  the  affidavit 
be  insufficient. 

RoBiNSOK,  C.  J.,  decided  that  the  affidavit  was  insufficient  in  not 
stating  distinctly  either  that  the  note  was  overdue,  or  the  date  of 
note,  and  the  time  it  had  to  run,  which  would  have  shewn  whether 
it  had  arrived  at  maturity  or  not.  But  he  considered  the  putting 
in  of  Speciiil  Bail  after  the  application  was  made  a  waiver  of  the 
irregularity  tbe  same  as  if  it  had  been  put  in  before  the  applica- 
tion was  made,  and  therefore  discharged  the  summons. 

Summons  Discharged. 


both  as  endorsers,  the  others  against  Kerr  as  maker  and  Lovis  as 
endorsee  of  the  note ;  that  Kerr  absconded  before  service  of  the 
writ,  and  plaintiff  then  proceeded  against  Loris  alone. 

Morphy  for  defendant,  shewed  that  the  plaintiffs'  attorney  had 
been  requested  to  consolidate  these  actions  previous  to  the  making 
of  this  application,  and  had  been  notified  that  this  application 
would  be  be  made  in  case  of  his  default. 

Draper,  C.  J.  C  P.,  granted  an  order  to  consolidate  the  actions 
with  costs,  to  be  paid  by  the  plaintiff  to  the  defendant. 


Crows  kt  al  v.  McGuirb. 

BjedmnUr—Seeurity  for  OtaU— Appearand 

In  Actions  of  ^Jeelment  sMsnrity  for  Cotti  cannot  be  obtained  'Mom  ftppearanoe 
ii  entered,  as  In  other  action? ;  and  the  cnteiinK  an  appearance  does  not  pat  the 
cause  at  issoe,  soaa  to  prevent  the  defiandant  applying  for  eecurlty  for  eoeta. 

(2eth  of  September,  1867.) 

Action  of  Ejectment. — iTcFar/anf  for  defendant,  made  the  usual 
application  for  security  for  costs,  on  the  ground  that  plaintiffs  re- 
side out  of  the  jurisdiction. 

Carroll  for  plaintiff,  objected  that  defendant  hod  net  entered  ap- 
pearance, and  that  this  application  could  not  be  made  before  ap- 
pearance entered. 

McFarlane  replied,  that  by  sec.  282  C.  L.  P.  Act,  1856,  an 
appearance  in  ejectment  has  the  same  effect  as  a  plea  in  other  ao- 
tions,  and  that  an  issue  may  be  made  up  thereon,  and  on  the  notice 
of  title  served  therewith  without  any  further  proceedings.  And  that 
he  purposely  had  not  entered  an  appearance  before  making  tliis 
application,  because  he  feared  that  under  this  section  it  would  be 
considered  a  joinder  in  issue,  and  he  would  thereby  be  precluded 
altogether  from  obtaining  security  for  costs. 

Dbapbb,  C.  J.,  C.  P. — In  my  opinion,  the  defendant  should 
appear  before  he  can  obtain  security  for  costs,  as  well  in  ejectment 
as  in  other*aotions.  The  273  sec.  of  the  C.  L.  P.  Act,  requires  the 
defendant  to  appear  before  he  could  obtain  security  for  costs  under 
very  analogous  circumstances.  The  objection  as  to  the  effect  of 
the  appearance  would  be  the  same  under  that  section,  as  in  the 
present  case. 

Summons  discharged  with  leave  to  apply  again,  after  appearance 
entered. 


Chambsbs  v.  Chambbks, 

iVaclipe— Ftwtia    OtrtSaraH, 

Where  cases  have  been  brought  up  from  the  DlTWon  Oonrt  of  an  outer  county, 
into  one  of  the  Superior  Courtii  at  Toronto,  by  writ  of  Certiorari,  the  papers 
nhonld  be  filed  in  thn  office  of  the  Clerk  of  the  Crown  at  Toronto :  bat  the  venue 
need  not  be  laid  in  the  Cuunty  of  York. 

(2  October,  1857.) 

This  was  an  application  to  set  aside  the  service  of  the  declara- 
tion in  this  cause,  on  the  ground  that  it  had  not  been  filed  in  the 
office  of  the  Clerk  of  the  Crown,  at  Toronto. 

The  affidavit  filed,  shewed  that  the  action  bad  been  originally 
brought  in  one  of  tbe  Division  Courts  of  the  United  Counties  of 
Frontenac,  Lennox,  and  Addington,  and  was  removed  by  certiorari, 
into  the  Court  of  Queen's  Bench  at  Toronto.  That  the  defendant 
after  the  return  of  the  writ  of  certiorari,  had  filed  his  appearance 
in  the  office  of  the  Clerk  of  the  Crown  at  Toronto,  where  the  writ 
and  papers  had  been  filed. 

The  plaintiff,  by  his  agent,  opposed  the  applieation,  on  the 
ground  that  the  declaration  had  been  filed  in  the  office  of  the  de- 
puty Clerk  of  the  Crown,  in  the  Counties  of  Frontenac,  Lennox, 
and  Addington,  where  the  action  was  originally  brought ;  and  that 
the  venue  was  laid  in  the  County  of  Frontenac. 

Dbapkk,  C.  J.  C.  P. — Considering  that  the  first  proceeding  in 
the  cause,  in  the  Court  of  Queen's  Bench,  was  the  writ  of  certio- 
rari, which  haTtng  issued  from,  and  been  returnable  to  the  Crown 
office  at  Toronto,  made  it  requisite  to  file  all  the  subsequent 
papers  the  regranted  the  order,  but  without  costs,  it  being  a  case 
of  the  first  impression.  His  Lordship,  liowever,  was  of  opinion 
that  the  yenue  need  not  be  laid  in  the  County  of  York,  but  that  it 
might  be  laid  in  the  county,  where  the  action  was  originally 
brought. 


CovMBKciAL  Bank  or  Canada  t.  Loyis. 
ConadM/atim  of  Jetimu—CbUi. 

A  party  must  not  brln;;  two  or  more  aetionv  at  tbe  same  time  ag'inat  another,  on 
elAlmH  whlrh  might  be  indnded  fn  one  action ;  and  if  he  do  so,  he  may  be  com- 
pelled to  consolidate  tham  with  ooatf. 

(Ist  of  October,  1857.) 

This  was  an  application  to  consolidate  two  actions  brought  by 
the  above  named  plaintiff,  against  the  abore  named  defendant,  as 
endorsee  of  five  promissory  notes, — The  one  action  being  on  one 
note,  the  other  on  four  notes— on  the  ground  that  the  actions 
were  commenced  at  the  same  time  and  were  for  claims  which  might 
be  included  in  one  and  the  same  action. 

The  plaintiff  replied  that  the  actions  were  originally  brought 
against  one  Kerr  along  with  Levis, — the  one  action  being  against 


Richabson  t.  Daniels  xt  al. 

Vemu — (^an^e  thcrt^f—Amenduunt—Praeiice 

Tenne  may  be  changed  by  plaintiff;  if  laid  by  mistake  in  the  wrong  rcunfy.  In 
this  ease  the  proper  order  is  to  amend  the  d^arcUioH  by  changing  the  Tenne. 
Such  amendment  msy  be  made  alter  plea  pleaded. 

(2  October,  1S57.) 

The  writ  of  snmmons  in  this  case,  was  issued  from  the  office  of 
the  Clerk  of  the  Process  at  Toronto,  where  the  other  papers  in  the 
suit  were  filed,  viz.,  appearance,  declaration  and  pleos;  but 
the  Tenue  in  the  declaration  was  laid  in  the  County  of  Ontario. 

The  plain tiff^s  attorney  applied  to  change  the  venue  to  the  County 
of  York,  stating  in  his  affidavit,  that  it  was  laid  in  Ontario  by  mis- 
take. 

Dbapbb,  C.  J.  C.  P.— I  think  the  affidavit  of  the  plaintiff's 
attorney,  that  the  venue  was  laid  in  the  county  of  Ontario  by  mis- 
take, affords  a  sufficient  ground  (no  prejudice  being  suggested 
which  will  arise  to  the  defendant)  for  allowing  the  declarf  tion  to 
be  amended  by  changing  the  venue,  which  I  tiUce  to  be  the  proper 
form  of  the  order :  such  amendment  cannot  affect  the  nature  of 
the  defence  pleaded,  and  if  the  defendant  would  be  put  to  any  dis- 
advantage he  should  hare  opposed  the  application  on  that  ground. 
An  amendment  may  be  permitted  after  plea  pleaded,  and  I  see 
nothing  in  the  character  of  this  amendment  to  prevent  a  similar 
permission.  As  it  is  for  plaintifTs  benefit,  he  must  pay  any  costs 
caused  to  the  defendant. 

Order  granted. 
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iT  O     C  O  R  R  E8  PO  N  D  E  N  T  8 . 

E.  S. — The  qaestion  jrou  A-ik  to  one  of  general  law,  and  «och  as  ii  hardly  within 
the  iicope  of  thin  Journal  to  answer,  but  we  may  nay  that  so  (ar  as  your  statvtnent 
of  the  CNse  enables  us  to  jud^cM,  we  think  that  B  made  binmeif  liable  to  pay  the 
debt  to  C  at  onoe,  if  by  a  tmde  or  a  oredit  sale  ho  went  beyond  the  terots  under 
which  ba  accopted  the  aa«ij;nuient. 

T.  L. — Your  queries  are  auawered  nnder  litlo  **  DivisIcHi  Oonrta." 

T.  M. — Your  queries  are  answorad  nnder  title  **  DiTision  Courts." 

A  CuouK  WHO  son  ms  DuTr.— Your  queries  answered  under  title  **  Division 
Oourta.** 

CoBoxgft. — It  Is  not  your  duty  to  bind  orsr  for  appearanee  at  the  aaalaas,  persona 
who  appeared  at  the  inquest  to  exculpate  the  accuaod. 

A.  B. — We  tbiniL  a  Coroner  should  now  as  much  as  sTor,  declare  the  forfeitures 
of  ddo  lands     The  English  AcC  0  A  10  Vie.  cap.  02,  is  not  in  force  in  Upper  Canada. 

T.  £.,  Cobonrg.— Your  timely  and  excellent  eommunieation  too  late  for  this 
Number,  it  will  appear  in  our  next. 

J.  J.,  Jr ,  Middlesex.— Yonr  letter  too  late  for  this  Number,  will  receive  atten- 
tion in  our  next. 

A.  A.  B.,  OuHlph. — ^Too  late  for  this  Number,  will  be  attended  to  in  our  next. 

K.  F. — Your  question  will  be  answered  in  our  next  Number. 


TO  READERS  AND  CORRESPONDENTS. 

No  notice  taken  of  any  communication  unless  accompanied  with  the  true  name 
and  addr«*ss  of  the  writer — not  necessarily  for  putdioation,  but  as  a  guarantee  of 
good  ftilth. 

We  d>  not  undertake  to  return  n^Jected  communications. 

Mutter  fir  publication  should  be  in  the  hands  of  the  £kiitorf  at  least  two  weeks 
prior  to  the  number  for  which  it  i*  intended. 

Editorial  communications  should  be  addressed  to  "  The  Baton  of  the  hum 
Journal^  Toronto**  or  **/lflrrie." 

Advertiiiements,  Business  letters,  and  communications  of  a  Financial  nature, 
should  be  addressed  to  **  Me$$n.  Madear  dt  ih.,  J'iMiehen  qf  the  Law  Jouamal, 
TbroiUo.'" 

Letters  enclosing  money  should  be  rtgidered; — the  words  "Money  Letter" 
written  on  an  envelope  are  of  no  nvall. 

Ci>rr«spond«ntN  giving  inst ructions  with  reference  to  the  Law  Jouimal.  riiould 
be  careful  to  give  Uu  name  of  their  M>.4  Office.  When  a  change  of  address  Ln  made, 
the  old  as  wtiU  as  the  new  Post  Office  should  be  given. 


FINANCIAL  MATTERS. 

Parties  In  arrears  for  the  Law  Jouiikal  will  particularly  oblige  the  Proprietors 
by  remitting  the  amounts  due  to  them  Immedlatelv.  The  aggregate  of  the  sums 
now  outstanding  and  unpnid  Is  very  large,  and  while  the  prompt  naymentofa 
sm-ill  debt  cannot  be  of  any  moment  to  the  individual,  delay  at  this  time  very 
seriously  afTeets  the  Proprletora  of  the  Journal.  We  expect,  therefore,  that  our 
friends  will  pay  prmnjpl  attention  to  this  notice. 
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THE  PRINCIPLES  OF  BANKING.— LIABILITY  OF 

SU  ARE  HOLDERS. 


The  Banking  interest  is  one  of  the  most  formidable 
and  most  important  in  this  Province.  It  is  one  con- 
cerning which  the  ideas  of  the  public  are  equally 
vague  and  unsatisfactoij.  In  times  of  monetary 
depression,  the  pinch  of  '^hard  times"  brightens 
inquiry,  and  causes  men  to  pry  into  the  secrets  of  the 
''money  changers"  in  a  manner  bordering  on  imper- 
tinence. Whether  pleasant  or  unpleasant  to  the 
gentlemen  who  sit  enclosed  within  green  baize  doors, 
the  inquisitive  under  such  circumstances  must  be 
satisfied. 

In  Canada,  we  believe  that  without  exception  the 
banks  are  conducted  on  the  joint-stock  principle.  In 
a  country  where  wealth  is  scattered — seldom  consoli- 
dated— seldom  at  the  command  of  individuals,  the 
principle  of  joint-stock  cooperation,  as  applied  to 
banking,  is  not  only  allowable  but  indispensable. 
But  when  the  joint-stock  principle  has  tacked  to  it 


the  further  principle  of  limited  liability,  it  behoves 
the  State  to  see  that  the  people  are  well  protected. 

The  standard  of  currency  is  gold  or  silver  bullion. 
The  Legislature  may,  however,  confer  upon  indivi- 
duals or  companies  the  right  to  issue  paper  in  substi- 
tution of  metallic  currency.     But  the  public  is  not 
obliged  to  accept  paper  for  bullion,  or,  having  accepted 
it,  is  not  bound  to  retain  it  one  moment  longer  than  it 
is  considered  safe  to  do  so.    True,  we  occasionally  hear 
it  mooted  that  the  Legislature  can  authorize  the  sus- 
pension of  specie  payments.   As  a  proposition  of  what 
might  be  done,  this  is  unquestionably  true ;  but  as  a 
proposition  of  what  ought  to  be  done,  is  subject  to  the 
gravest  suspicions.   In  1837  it  was  done  under  circum- 
stances of  the  greatest  necessity.     To  warrant  it  at 
any  time,  the  necessity  must  not  only  be  great,  but  the 
good  to  be  gained  certain  and  effectual.  The  system  of 
ex  post  facto  legislation  is  in  few  cases  sound;  but  as 
applied  to  the  rights  of  the  public  in  relation  to  bank- 
ing institutions,  it  savors  strongly  of  dishonesty.    To 
return  to  the  ordinary  issue  of  paper  currency.    The 
power  to  do  so  can  only  be  beneficially  exercised  so  long 
as  the  parties  issuing  it  possess  the  confidence  of  the 
public.    Now,  as  public  opinion  is  extremely  ticklish, 
it  is  absolutely  requisite  that  the  parties  issuing 
paper  currency  should  be  at  all  times  prepared  against 
the  worst  contingency.     Loss  of  public  confidence  is 
the  worst  contingency  that  can  happen  to  any  banker. 
So  long  as  he  enjoys  this  confidence,  he  may  rest 
securely  and/ continue  delighted  at  the  roaming  ten- 
dencies of  his   ''promises  to  pay."     The  moment 
confidence  is  shaken,  the  picture  changes.     Not  one 
by  one — but  in  whole  cohorts  the  promises  return  and 
specie  is  demanded. 

It  is  the  duty  of  the  Legislature  to  anticipate  these 
catastrophes,  and,  anticipating  them,  to  see  that  when 
specie  is  demanded  specie  ib  forthcoming.  If,  how- 
ever, a  condition  were  imposed  that  no  banker  should 
issue  bills  or  notes  for  an  amount  greater  than  the 
actual  bullion  in  his  vault,  few  would  be  found  willing 
or  able  to  assume  the  responsibility.  This  being  the 
case,  it  is  usual  for  our  Legislature,  when  constituting 
joint-stock  banking  companies,  to  provide  that  they 
shall  issue  notes  for  "  the  aggregate  amount  of  the 
paid  up  capital  stock  and  the  gold  and  silver  bullion, 
and  debentures  or  other  securities,  reckoned  at  par, 
issued  or  guaranteed  by  the  Government  under  the 
authority  of  the   Legislature  of  this   Province,  on 
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hand/'  This  stipulation,  in  these  very  words,  is  to 
be  found  in  every  Canadian  bank  charter  to  which  we 
hare  made  reference.  It  is  also  stipulated  in  erery 
such  charter,  that  'Hhe  total  amount  of  the  debts 
which  the  said  bank  shall  at  any  time  owe,  whether 
by  bond,  bill,  note  or  otherwise,  shall  not  exceed 
three  times  the  aggregate  amount  of  its  capital  stock 
paid  in,  and  the  deposits  made  in  the  bank  in  specie 
and  Government  securities  for  money."  A  violation 
of  either  of  these  stipulations  is  invariably  made  to 
work  a  forfeiture  of  the  charter  in  which  the  stipula- 
tion is  contained.  In  the  management  of  a  concern 
which  may  have  liabilities  outstanding  at  least  three 
times  greater  than  available  assets,  extraordinary 
caution  is  required.  The  profits  of  banking,  though 
generally  remunerative,  are  not  made  without  con- 
siderable risk.  A  "panic"  is  the  spectre  which 
haunts  the  banker.  When  it  becomes  a  reality,  the 
chances  are  greatly  in  favor  of  his  downfall  and  utter 
prostration. 

Again:  if  bankers  were  merely  bound  to  have 
specie  to  a  certain  amount  in  their  vaults,  and  no 
means  were  provided  for  testing  compliance  with  the 
requirement,  the  grossest  and  most  unpardonable 
frauds  might  be  the  consequence.  This  test  is  applied 
by  the  enactment  that  every  chartered  banking 
company  shall,  once  each  month,  exhibit  and  publish 
a  statement  of  its  assets  and  liabilities.  Under  the 
head  "  assets  "  must  be  given  coin  and  bullion,  landed 
or  other  property.  Government  securities,  promissory 
notes  or  bills  of  other  banks,  notes  and  bills  dis- 
counted, other  debts  due  not  included  under  the  fore- 
going heads.  Under  the  head  "liabilities"  there 
must  be  given  .the  capital  authorized,  the  capital  paid 
up,  notes  in  circulation,  bills  of  exchange  in  circula- 
tion, balance  due  other  banks,  cash  deposits.  The 
secret  of  success  lies  in  working  all  these  different 
heads  of  liabilities  and  assets  so  that  the  former  shall 
not  exceed  the  latter.  Subsidiary  to  this,  a  still 
further  object  is,  to  keep  on  hand  an  amount  of  bullion 
equal  to  any  possible  immediate  demand.  Auxiliary 
to  this  is  the  necessity  there  exists  of  exercising 
caution  in  not  investing  much  money  in  doubtful  or 
unavailable  securities.  In  every  charter  which  has 
come  under  our  notice,  is  to  be  found  a  provision  that 
"a  suspension  by  the  said  corporation,  either  at  the 
chief  place  or  «eat  of  business  or  at  any  of  their 
branches  or  oiSces  of  discount  and  deposit  at  other 


places  in  this  Province,  of  payment  on  demand  in 
specie  of  the  notes  or  bills  of  the  said  corporation 
payable  on  demand,  shall,  if  the  time  of  suspension 
extend  to  sixty  days  consecutively .  or  at  intervals 
within  any  twelve  consecutive  months,  operate  as  and 
be  a  forfeiture  of  this  act  of  incorporation,  and  all 
and  every  the  privileges  hereby  granted." 

Watching  the  operation  on  each  side  of  the  scale  as 
the  equipoise  alters,  there  are  two  classes  of  indivi- 
duals— the  stockholders  and  the  public.  Our  present 
intention  is  to  deal  with  the  stockholders  only.  If  all 
things  fail — if  bullion  be  exhausted — ^if  securities  be 
unavailable  or  worthless — ^if  debts  be  irrecoverable — 
if  real  estate  be  valueless — the  stockholders  are  liable 
to  be  pounced  upon  by  an  excited  and  suspecting  popu- 
lace. In  every  joint-stock  banking  company's  act  there 
is  a  provision  commencing  in  these  words:  "In  the 
event  of  the  property  and  assets  of  the  said  bank 
becoming  insufficient  to  liquidate  the  liabilities  and 
engagements  or  debts  thereof,  the  shareholders  of  its 
stock,  in  their  private  or  natural  capacities,  shall  be 
liable  or  responsible  for  the  deficiency,  but  to  no 
greater  amount  than,"  &c.  (here  the  responsibility  is 
made  to  vary).  Few  persons  who  subscribe  for  stock 
in  banking  institutions,  ever  stop  to  inquire  the  extent 
of  their  liability.  Fewer  still,  we  are  glad  to  say,  are 
ever  called  upon  to  make  good  their  liability.  The 
soundness  of  the  banking  business  of  Canada  is  a 
cause  of  much  self-congratulation.  But  the  brightest 
day  may  be  overcast,  and  the  soundest  banking  insti- 
tution may  come  to  the  wall.  The  material,  animal, 
and  moral  world  are  perpetually  changing.  In  view 
of  the  mutability  of  all  mundane  affairs,  a  word  of 
good  advice  ought  not  to  be  slighted. 

Stockholders  are  all  subject  to  responsibility,  either 
more  or  less.  Were  there  no  limitation  of  liability, 
each  stockholder  would  be  liable  to  the  debts  of  the 
whole  concern  of  which  he  is  a  stockholder.  Were 
this  the  case,  we  can  easily  fancy  there  would  be  no 
stockholders.  The  public  is  interested  in  having  the 
liability  of  stockholders  as  great  as  possible;  the 
stockholders  are  interested  in  having  it  as  little  as 
possible.  Between  the  two  parties  whose  interests 
thus  conflict,  the  Legislature  intervenes,  and  makes  a 
solemn  contract,  which,  when  made,  approved  and 
sanctioned,  becomes  the  law  of  the  land.  No  bank 
stockholder  is  made  liable,  when  acting  within  the 
powers  of  the  charter  or  act  of  incorporation,  for  the 
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whole  debts  of  the  institution  chartered.  Each  stock- 
holder is  made  liable  either  to  double  the  amount  of 
his  tubseribed  stock,  or  to  double  the  amount  of  his 
paid  up  stock.  Under  one  or  other  of  these  engage- 
ments does  ererj  person  enter  who  becomes  a  stock- 
holder in  a  joint^tock  bank.  Why  there  should  be 
such  a  distinction,  we  are  at  a  loss  to  divine.  That 
such  a  distinction  does  exist,  the  following  table 
manifestly  shows : 
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It  Strikes  us  as  surpassing  strange  that  while 
Canadian  charters  are  in  almost  every  other  point 
uniform,  they  differ  in  that  point  which  of  all  others 


is  the  one  upon  which  they  ought  to  agree — ^responsi* 
bility  of  shareholders.  For  the  sake  of  convenience, 
we  have  in  the  above  table  divided  the  banks  into 
four  classes.  The  liability  of  shareholders  of  the  banks 
mentioned  in  the  first,  second,  and  third  classes,  we 
conceive  to  be  identical.  Whether  shareholders  are 
made  liable  for  ^'double  the  amount  of  their  capital 
stock,"  ^'double  the  amount  of  their  respective 
shares,"  or  ^Uwice  the  amount  of  their  subscribed 
shares/'  it  matters  not:  under  a  slight  variation  of 
language,  one  and  the  same  meaning  is  conveyed. 
But  when  we  come  to  the  shareholders  of  banks 
mentioned  in  the  fourth  class,  there  is  not  only  a 
variation  of  language  but  a  variation  of  meaning. 
There  is  a  wide  distinction  between  making  share- 
holders responsible  for  ^^  double  the  amount  of  their 
capital  stocky*'  (as  in  class  No.  1,)  and  ^^ double  the 
amount  of  paid  up  capital,'*  (as  in  class  No.  S.)  Of 
course,  as  to  banks  in  which  all  the  capital  is  paid  up, 
the  effect  is  substantially  the  same  in  either  case. 
But  how  few  banks  are  there  in  which  the  whole 
capital  stock,  both  old  and  new,  is  paid  up !  As  to 
the  three  banks  mentioned  in  class  No.  4,  if  the  capital 
be  not  fully  paid  up,  the  shareholders  are  allowed  to 
speculate  upon  the  whole  of  their  capital  shares,  and 
receive  dividends  upon  the  whole  of  their  stock,  when 
paid  up  capital  only  is  made  the  basis  of  liability! 
This,  abstractedly  considered,  is  manifestly  improper  ; 
but  when  these  banks  are  compared  with  the  others  less 
favored,  there  is  a  positive  and  glaring  wrong  made 
to  appear.  We  ask  the  attention  of  the  Legislature 
to  the  circumstance.  A  distinction  such  as  that  which 
we  have  thus  laid  bare,  can  have  only  one  effect,  and 
that  is,  the  effect  of  giving  to  the  shareholders  of  two 
or  three  particular  banks  an  unfair  advantage  over 
all  other  banks.  The  respective  charters  of  the 
BanqiLe  du  Peuple  (7  Vic.  cap.  66),  and  the  Quebec 
Bank  (2  Vic.  cap.  24),  are  thoroughly  unique.  We 
cannot  class  them  under  either  of  the  foregoing  heads, 
and  therefore  content  ourselves  with  a  simple  refer- 
ence to  them. 

Bank  charters  are  becoming  as  numerous  as  the 
sands  of  the  sea.  They  are  granted  with  too  much 
laxity ;  they  are  passed  with  too  little  consideration. 
Surely  they  are  not  matters  of  so  little  moment  that 
attention  bestowed  upon  them  would  be  time  wasted  I 
There  must  be  more  surveillance,  or  else  the  time  will 
come  when  designing  men  will  be  authorized  by  act  of 
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Parliament  to  swindle  her  Majesty's  subjects,  whom 
her  Majesty's  Government  is  sworn  to  govern  and 
protect.  Our  opinion  is,  that  all  bills,  before  passing 
a  third  reading,  ought  to  be  subjected  to  the  ordeal 
of  close  criticism  by  men  competent  in  point  of  ability 
and  of  information.  With  respect  to  bank  bills,  the 
desirableness  of  such  an  examination  is  beyond  all 
cavil.  To  convince  those  in  doubt,  we  have  only  to 
draw  attention  to  the  facts  mentioned  in  this  article. 
We  trust  they  will  carry  home  conviction  to  the  hesi- 
tating, and  spur  to  action  those  of  more  decided  views. 


THE  LAW  OP  DOWER. 


It  is  difficult  to  conceive  anything  more  unsatisfac- 
tory, than  the  present  state  of  the  Law  of  Dower  in 
Upper  Canada.  Dower  is  commonly  understood  to 
be  a  provision  for  the  support  of  a  widow,  out  of  the 
lands  of  her  deceased  husband.  The  Law  treatises 
tell  us  that  it  is  a  portion  which  a  widow  hath  of  the 
lands  of  her  husband,  at  his  decease,  for  the  sustenance 
of  herself,  and  the  education  of  her  children.  These 
are  high  and  worthy  objects.  But  does  the  law  en- 
able a  widow  to  have  the  fruition  of  the  support,  so 
humanely  vouchsafed  ?  Take  the  case  of  every  day 
occurrence.  A  farmer  dies,  leaving  a  valuable  lot  of 
land  under  cultivation.  His  wife  survives,  and  be- 
comes his  widow.  His  son  inherits  it,  subject  to  the 
dower  of  the  widow.  She  claims  it.  He  offers  no 
resistance.  On  the  contrary,  he  pleads  that  he  is 
and  always  has  been  ready  to  assign  the  dower.  Why, 
then,  does  not  the  widow  accept  what  she  apparently 
claims  ?  Simply  because  though  apparently  claiming 
one  thing,  she,  in  truth,  seeks  another.  She  claims 
dower.  What  is  that  ?  The  third  part  of  her  hus- 
band's land  for  life.  Of  what  use  is  the  third  part 
of  one  hundred  acres  without  a  house  upon  it,  to  a 
widow  without  means?  Sell  it — she  cannot.  Till  it-she 
cannot.  Eat  it — she  cannot.  Truly  the  widow  asks 
for  bread  ;  but  the  law  gives  unto  her  a  stone.  What 
then  does  the  widow  want  ?  She  wants  **  sustenance  " 
or  that  which  will  purchase  sustenance  for  her — in 
other  words  she  wants  money.  The  law  does  not 
provide  that  she  shall  recover  money.  It  provides 
that  she  shall  recover  an  estate  in  land,  which  is  not 
convertible  into  money  !  So  far  the  law  practically 
fails  to  give  that  which  it  professes  to  give — the  re- 
quired relief. 


Turn  we  now  to  the  tenant  of  the  land, — ^the  owner 
de  facto.  He  is  harrassed,  tortured,  vexed,  if  not 
victimized.  He  in  all  probability  to  purchase  peace, 
pays  the  widow  an  exorbitant  money  demand.  Here, 
however  is  the  difficulty.  The  real  object  of  the  widow 
is  to  recover  a  sum  of  money.  The  law  does  not  in 
any  manner,  assist  in  the  computation  of  it.  Sup- 
pose the  tenant  in  possession,  declines  to  pay  the 
widow's  demand ;  suppose  he  says  to  her,  "  do  your 
best,  recover  what  the  law  allows  you  " — ^what  en- 
sues ?  The  widow  goes  into  possession  of  a  piece  of 
land,  upon  which  to  live,  she  must  either  beg,  borrow, 
or  steal.  The  honest  yeoman  is,  by  this  dog-in-the- 
manger  operation,  probably  deprived  of  a  very  useful 
piece  of  arable  land.  To  the  widow  it  is  of  no  earthly 
use.  To  the  tenant  it  is  of  considerable  value.  In 
this  respect,  the  law  vexes  the  one,  and  does  no  good 
to  the  other !  This  is  supposing  the  land  to  be  arable. 
Now,  suppose  it  to  be  wild,  and  uncultivated.  No 
widow,  however  tenacious  of  life,  could  hope  to  exist 
upon  a  third  of  the  parcel.  She  therefore  holds  off. 
The  tenant  sets  her  at  defiance,  and  says,  take  ^^  your 
thirds."  She  cannot.  The  land  in  the  meantime,  is 
incumbered  with  her  claim ;  the  title  is  clouded,  be- 
cause of  her  outstanding  interest ;  the  saleable  quality 
of  the  land  is  depreciated.  Here,  too,  the  law  is 
practically  inoperative.  It  does  no  good — it  does 
much  mischief. 

Having  supposed  the  cases  of  arable,  and  wild  lands 
respectively,  we  hare  had  under  consideration,  nine- 
tenths  of  the  dower  cases,  which  arise  in  the  course 
of  litigation.  However  suited  such  a  law  may  be  for 
England,  and  other  old  and  long  settled  communities, 
it  is,  we  believe,  wholly  unsuited  for  a  country  such 
as  Canada.  But  even  in  England,  the  law  no  longer 
exists.  Since  our  adoption  of  it  it  has  to  all  intents 
and  purposes,  been  killed  off  in  the  land  of  its  birth. 
We  preserve  it  in  its  integrity,  as  a  memorial  of 
thoughtless  and  thriftless  legislation,  if  not  of  positive 
and  melancholy  incapacity.  Sales  of  real  estates  are 
clogged,  and  nobody  is  benefited  thereby.  The  sturdy 
and  stalwart  sons  of  the  plough  are  oppressed,  and  no- 
body is  profited  thereby.  A  law  exists,  which  exists 
too  often  for  mischief — seldom  for  good.  If  it  be 
necessary  for  the  support  of  widows  and  their  off- 
spring, that  they  should  have  a  lien  upon  their  hus- 
bands' estates,  let  it  be  made  an  available  lien.  Do 
away  with  the  mummery  of  actions  to  recover  posses- 
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sion,  when  the  very  claimants,  of  all  things,  dread  to 
receive  possession.  Let  the  land  be  appraised,  at  the 
time  of  the  husband's  death,  or,  if  afterwards  appraised, 
let  it  be  appraised  as  it  was  when  he  died.  Compute 
the  annual  value  of  the  third  part  of  the  land.  Let 
that  be  paid  to  the  widow  for  life;  or,  if  the 
owner  be  able  to  commute,  let  him  take  the  proportion 
which  the  annual  charge  bears  to  the  probable  duia- 
tion  of  the  widow's  life,  and  pay  to  her  the  principal 
money  thus  represented.  In  this  there  would  be  some 
common  sense.  In  the  law  as  it  stands,  there  is  none. 
Either  dower  should  be  done  away  with  altogether,  or 
else  be  made  a  real  and  positive  good. 


INVESTIGATIONS  INTO  TITLE. 


We  think  it  our  duty  to  call  the  attention  of  the 
profession  generally  to  a  case  tried  at  the  Fall  Assizes 
for  the  Countyof  Simcoe  before  Mr.  Justice  Hagarty. 

As  questions  of  law  arising  out  of  the  suit  have  yet 
to  be  argued  and  decided  by  the  Court,  we  refrain  at 
present  from  offering  any  opinion  thereon,  and  confine 
ourselves  to  a  mere  statement  of  the  facts,  in  order 
that  those  whom  it  may  concern  may  be  made  aware 
at  the  earliest  moment,  of  the  extent  of  their  respon- 
sibility in  the  opinion  of  jurors,  if  not  also  in  the  eye 
of  the  law,  and  govern  themselves  accordingly. 

The  suit  to  which  we  have  reference  was  brought 
by  one  John  Ross  against  John  Strathy,  as  an  attor- 
ney, for  negligence  and  want  of  due  care  and  know- 
ledge in  making  search  into  the  title  to  five  acres  of 
land,  which  plaintiff  was  at  the  time  of  the  alleged  re- 
tainer about  purchasing  from  one  Perry,  and  which 
he  afterwards  did  purchase  on  the  faith,  as  it  was 
averred,  of  the  representations  as  to  title  made  by  de- 
fendant. 

It  appeared  that,  in  1862,  the  Sheriff  of  the  County 
of  Simcoe  sold  three  acres  of  land  belonging  to  said 
Perry  for  taxes.  In  1854  (before  the  three  years 
then  allowed  for  redemption  had  expired)  Perry 
agreed  to  sell  to  plaintiff  five  acres,  including  the 
three  above  mentioned,  for  JC25  an  acre,  and  plaintiff 
"  employed  and  retained  defendant  to  look  after  the 
matter  and  get  him  a  good  title."  Defendant  made 
search  in  the  Registry  oflBce,  and  found  that  the  title  as 
there  shown  was  clear,  and  the  purchase  was  accord- 
ingly completed.  In  1857,  one  William  Graham, 
the  purchaser  at  the  Sheriff's  sale  took  out  his  deed, 


and  recorded  it,  thereby  becoming  the  absolute  owner 
of  the  land. 

The  Plaintiff  having  re-sold  the  five  acres,  a  search 
was  made,  and  the  sale  for  taxes  became,  for  the  first 
time,  known  to  the  plaintiff,  who  brought  his  action 
against  defendant,  to  recover  the  damages  sustained 
by  him  consequent  upon  the  loss  of  the  three  acres. 
In  defence,  both  the  negligence  and  retainer  were 
denied — and  questions  as  to  what  would  constitute 
the  former,  and  be  sufficient  proof  of  the  latter,  were 
reserved — ^and  the  only  one  left  to  the  Jury  was  that 
of  damages.  A  verdict  was  given  in  favor  of  the 
plaintiff  for  JE90. 

Whatever  be  the  result  of  this  suit — ^whether  the 
verdict  be  sustained  or  not,  it  conveys  a  lesson  by 
which  the  profession  should  profit.  The  responsi- 
bility which  persons  assume  when  they  take  upon 
themselves  the  duty  of  advising  a  purchaser  as  to 
whether  or  not  the  title  of  a  vendor  is  perfect  and 
free  from  incumbrances  does  not  appear  to  be  suffi- 
ciently comprehended.  It  would  seem  to  us  to  be 
advisable  in  all  cases  to  have  a  perfect  understanding, 
evidenced  by  writipg,  of  the  exact  nature  and  extent 
of  the  services  required  to  be  performed  by  the 
party  retained.  A  strict  attention  to  this  precaution 
may  save  the  loss  of  thousands  of  pounds. 

We  believe  that  seaches  in  the  office  of  the  Register 
and  Sheriff  are  all  that  it  is  customary  to  make ;  and 
at  the  trial  several  legal  gentlemen  who  were  ex- 
amined gave  evidence  to  that  effect. 

The  learned  Judge  also  said  he  was  free  to 
confess  that  in  a  long  practice  he  had  never  made  a 
search  in  the  Treasurer's  Office — and  that  he  had  no 
hesitation  in  mentioning  this  to  the  Jury  as  the  sole 
question  was  that  of  damages. 

We  may  have  occasion  to  refer  to  the  matter  again 
but  as  a  further  precaution  we  would  now  remind 
our  professional  readers  of  the  existence  of  the  Sta- 
tute, whereby  lands  are  to  be  bound  by  the  regis- 
tration in  the  Office  of  the  Clerk  of  the  Court  of 
Queen's  Bench  at  Toronto,  oiany  instrument  creating 
a  debt  to  the  Crown :  (14  &  15  Vic.  cap.  9.) 

TOWNSEND  alias  McIIENRY. 


Never  in  the  annals  of  criminal  jurisprudence, 
was  there  a  case  more  extraordinary  than  that  of  this 
prisoner.     A  murder  is  committed  in   the  County  of 
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Haldimand,  by  a  man  called  "  Bill  Townsend,"  who 
is  well  known  to  many  of  the  residents  of  the  county. 
The  murderer  escapes.  A  reward  is  offered  for  his 
apprehension.  For  three  years  nothing  is  heard  of 
him.  At  the  expiration  of  that  time,  a  person  is  ap- 
prehended as  being  the  veritable  "Bill"  He  denys 
it  stoutly.  He  is  brought  to  his  trial.  Witnesses, 
four  score  and  five,  are  produced  ^^ro  and  con.  About 
two  score  swear  positively  to  the  identity  of  the  ac- 
cused. About  two  score  swear  as  positively,  that  he 
is  not  the  man.  Some  go  so  far  as  to  swear,  that 
he  does  not  in  least  the  resemble  the  notorious  culprit. 
Others  laugh  at  the  very  idea,  and  cannot  be  re- 
conciled by  any  species  of  ocular  demonstration. — 
The  jury  very  naturally  are  unable,  upon  such  testi- 
mony, to  arrive  at  any  conclusion.  They  agree  to 
disagree,  and  are  accordingly  discharged.  Subse- 
quently, the  accused  is  conveyed  to  a  different  County 
to  be  tried  for  another  and  a  different  murder,  com- 
mitted shortly  after  the  first,  by  a  person  supposed 
to  be  one  and  the  same  person,  viz., — Townsend. 
Being  unprepared  for  taial,  the  trial  is,  at  the  re- 
quest of  the  prisoner,  postponed.  Before  the  Court 
arises  two  witnesses  breathless,  and  care  worn,  arrive 
from  the  land  of  Ophir,  California,  and  are  prepared 
to  swear  a  clear  alihu  Depositions  from  the  same 
locality  and  to  the  same  effect  are  also  produced  to 
the  government.  The  trial  having  been  postponed,  the 
evidence  is  not  received,  and  the  prisoner  is  re- 
manded to  gaol  for  a  future  assize.  The  mystery 
which  shrouds  this  case  defies  comprehension.  If 
the  man  now  in  custody  as  being  William  Townsend, 
be  not  William  Townsend,  he  is  a  sorely  injured  indi- 
vidual.   NouB  verrana. 


opinion  of  the  manner  in  which  the  Reporters  of  the 
several  Courts  discharge  their  duties  to  the  Profession. 


A  SOUND  PRINCIPLE  IN  RAILWAY  TRAVELLING. 


In  every  matter  connected  with  the  place  and  mode 
of  conveyance  in  the  train,  the  arrangements  as  to 
luggage — the  particular  place  in  which  the  passen- 
ger is  to  sit — ^in  short,  in  all  matters  of  local  manage- 
ment, the  passenger  must  look  to  the  officer  in  charge 
for  directions— (per  Mr.  Justice  Hagarty,  in  Childs 
V.  G.  W.  Railway  Company). 


U.  C.  REPORTS. 


We  have  to  renew  our  thanks  to  Mr.  Robinson  the 
able  Reporter  of  the  Queen's  Bench  for  a  continuance 
of  his  obliging  and  disinterested  attention.  We  are 
sorry  that  we  are  not,  on  this  occasion,  in  a  position 
to  say  BO  much  of  Mr.  Grant,  the  Reporter  of  the 
Court  of  Chancery.  Of  the  Reporter  of  the  Common 
Pleas,  the  less  said  in  this  respect  the  better.  Owing 
to  the  assiduity  and  industry  of  Mr.  English  in  re- 
porting Chamber  cases,  there  is  no  lack  of  material  in 
his  branch  of  the  Reports.  We  may  take  occasion 
in  a  future  number  to  express  more  at  length  our 


HARRISON'S  C.  L.  P.  ACTS. 
We  learn  that  Mr.  Harrison's  work  on  the  Common 
Law  Procedure,  and  County  Courts'  Procedure  Acts 
of  1856,  is  at  length  finished.  The  Index  is  now  in 
the  hands  of  the  printers.  The  Acts  of  1857  will 
also  be  bound  up  in  the  same  volume,  but  without 
notes,  as  it  was  found  that  to  annotate  them  would 
make  the  volume  much  too  bulky.  The  Index,  how- 
ever, will  embrace  all  the  Acts  of  1856  and  1857,  and 
will  be,  we  are  informed,  very  complete.  It  has  been 
prepared  by  W.  C.  Keele,  Esq.,  under  the  direction 
of  Mr.  Harrison,  expressly  for  his  work.  The  cost 
of  the  whole  work  will  only  be  $6  and  not  $7  as  lately 
announced.  The  reduction  is  made  in  consideration 
of  the  Acts  of  1857  not  being  annotated. 


Among  five  licentiates  in  law,  who  came  forward 
recently  to  take  the  usual  oath  required  for  a  mem- 
ber of  the  French  bar,  one  wore  a  moustache  not  of 
any  great  size,  but  still  quite  apparent.  The  first 
President,  Delange,  observing  it  said,  "  The  licen- 
tiate wearing  the  moustache  cannot  be  admitted  to 
take  the  oath."  The  young  man  on  hearing  this,  im- 
mediately withdrew.   So  says  the  English  Law  Times. 


Our  attention  has  been  called  to  the  case  of  Grif- 
fiths V.  the  Municipality  of  Grantham  given  else- 
where. The  reader  is,  by  the  Report  itself,  left  to 
guess  by  whom  the  Judgment  was  delivered.  The 
allusion,  however,  to  "Ness  vs.  Municipality  of 
Saltfieet,"  gives  the  desired  information,  and  shows 
it  to  have  been  the  Hon.  Chief  Justice  Draper. 

It  may  possibly  be  that  the  omission  was  by  the 
Printer,  but  as  Reports  should  be  perfect  in  them- 
selves, the  defect  referred  to  is  to  be  regretted. 
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Msnmption  thai  the  article  deliTered  oouVl  immediatel  j  b«  re-8oId 
in  the  market.  Bat  where  the  defendant  by  his  conduct  delays 
the  sale  during  which  time  the  market  is  falling  and  Uie  plaintiff 
re- sella  the  artiele  as  boob  as  he  reasonably  can,  and  it  is  prc^erly 
sold,  the  proper  measure  of  damages  is  the  difference  between  the 
Talue  in  the  market  of  the  article  of  the  quality  contracted  for 
at  the  time  of  the  delirety,  and  the  amount  made  by  the  re- sale  of 
the  article  actually  deliTered. 


O.  P.  JoKBB  {AdmmUtraior,  j-e.,)  v.  Thb  Pbotikcul 

Lira  Absuhavcb  Company. 

Life  inturanee — Circumttaneet  tending  to  shorten  li/e^  knowUdge  of^ 
and  knovUdg$  of  tendency  of, 

A  declaration  signed  by  a  person  about  to  insure  his  life,  (and 
which  declaration  it  is  agreed  shall  be  the  basis  of  the  contract  of 
insurance,)  that  he  is  not  aware  of  any  disorder  or  circumstance 
tending  to  shorten  his  life,  or  to  render  an  insurance  on  his  life 
more  than  usually  haxardous  refers  not  merely  to  the  knowledge 
of  the  assured  of  the  disorder  or  eircumstanoe,  but  also  to  his 
knowledge  that  it  tended  to  shorten  his  life,  or  to  render  an  assur- 
ance on  his  life  more  than  usually  hazardous. 


Q.B. 


In  the  case  of  Young  et  al  v.  Buchanan,  which  ap- 
pears in  a  previons  page,  a  most  important  principle 
is  recognized.  One  that  cannot  he  too  widely  pro- 
claimed, viz.,  that  the  wilful  and  fraudulent  taking 
away  and  secreting  the  goods  of  a  defendant,  against 
whom  there  is  9,  fifa'm  the  SheriflTs  hands  by  a 
party  who  had  knowledge  of  plaintiffs'  execution,  and 
who  did  the  act  complained  of  fraudulently  to  defraud 
such  execution — ^is  actionable  at  Common  Laiw — the 
plaintiff  having  sutained  damage  by  such  wrongful 
act. 

The  law,  as  laid  down  in  this  case,  is  of  general 
application.  We  see  no  difficulty  in  the  way  of  a 
suitor  in  the  Division  Court,  bringing  his  Action 
therein  for  such  wrongful  act.  So  far  as  we  are  in- 
formed, the  5th  Wm.  4,  ch.  8,  sec.  8,  has  been  all  but  a 
dead  letter,  but  we  are  satisfied  that  the  development  of 
the  law  in  this  case,  will  have  the  beneficial  effect  of 
restraining  a  practice,  we  are  sorry  to  add,  common 
in  the  coimtry  of  assisting  fraudulent  debtors  to  con- 
ceal or  make  away  with  their  property,  to  the  great 
inquiry  of  their  honest  creditors. 

Not  'having  seen  the  Order  in  Council  of  1858 
regulating  appeals  from  the  Psrivy  Council  in  any 
Upper  Canadian  publication,  we  to-day,  insert  it  in 
our  columns.  We  may  mention  that  it  is  taken  from 
Vol.  Vn.  of  Moore's  Privy  Council  cases. 

The  Index  to  YoL  IL  of  this  Journal  is  now  in 
type,  and  will  be  immediately  published.    Ere  long 

we  hope  to  be  able  to  make  a  similar  announcement  I  ^^i^^^S®  ^  ^  separate  estate  for  Uflsin  hereditaments,  -which 
J,    ^1     T   J       X    o^i.  X      1  were  subject  a  mortsaite  for  £400.    Her  husband  paid  off  this 

as  regards  the  Index  to  the  current  volume.  o  e  _r 


Mblbouenb  v.  Cottbsll 

Mortgage — Abortive  treaty  for — Liability  for  eoete. 

Where  a  treaty  for  a  loan  on  mortgage  goes  off,  the  lender  not 
being  satisfied  with  the  title,  and  there  being  no  stipulation  as  to 
title  or  as  to  costs  on  the  oTent  of  the  treaty  going  off,  the  pro> 
posed  lender  cannot  recoTer  the  costs  incidenti^  to  the  inyestiga- 
tion  of  the  title. 


HOBSON  V,   TBI  ObSKBTBA  Lm  ASSTTBITACI 

Q.B.  SocixTT.  June 23,  July  A, 

Life  Inturanee — Statement  of  Intereet  in  Policy — 14  Oeo.  Ill, 

cap,  48,  eec  2. 

In  a  policy  of  life  assurance,  the  name  of  the  party  interested 
in  the  life  must  be  inserted,  as  being  the  party  interested ;  and  a 
deolaration  eannot  be  suppporfeed  which  states  the  interest  to  be  in 
a  different  person  fh>m  the  person  alleged  in  the  policy. 


CHANCSRT, 
V.C.  8«  NsLsov  V.  Booth.  «/mm24,25. 

Mortgagwr  and  Mortgagee — Separate  Eetate — Change — Solicitor  and 

Client — Purchaee  by  Solicitor. 

The  plaintiff,  a  married  woman,  was  entitled  at  ilie  date  of  her 


MONTHLY     REPERTORY. 


COMMON  LAW. 

O.  P.  QiLBS  V.  SpiHonu         April  29f  June  26. 

Landlord  and  tenant — Dietreee,  poetponemcnt  of,  by  agreement 

A  provision  in  an  agreement  whereby  premises  are  let  to  a  ten- 
ant, that  no  distress  shall  be  made  for  rent  until  the  person  letting 
has  produced  the  receipt  of  the  Superior  landlord  for  the  rent 
which  has  preriously  become  due  to  him,  is  a  legal  proTision,  and 
binding  on  the  person  letting ;  and  an  action  lies  against  him,  if 
he  distrain  without  complying  with  such  proyision. 


O.P. 


Lonim  V.  Kmkuli.       JMruary  9,  July  4. 

Damagea — Delivery  ofv^efrioT  articie. 

In  an  action  brought  to  reooTcr  damages  for  the  deliToring  an 
article  inferior  in  quality  to  that  which  was  sold,  the  true  measure 
of  damages  if  the  difference  between  the  Talne  of  the  article  of 
the  quaUty  contracted  for  at  the  time  of  deliTcry,  and  the  yalue 


mortgage  and  took  possession  of  the  title  deeds.  He  aftarwarda 
without  the  priyity  of  his  wife,  agreed  with  B.,  to  whom  a  debt 
of  £880  was  owing  for  costs  which  had  been  incurred  by  him  as 
their  Solicitor  in  a  suit  which  had  been  commenced  by  the  wife 
preyiously  to  her  marriage,  that  he  would  assign  to  him  the  here- 
ditaments aboye  mentioned  by  way  of  security,  for  sndi  daim. 
The  husband  afterwards  becMM  bankrupt  and  died.  B.  suboe- 
quently  purohased  from  the  original  mortgagee  for  £40,  a  elatm  of 
£175  which  the  latter  would  haye  been  entitled  to  add  to  his  daum 
of  £400. 

Held,  that  the  husband  was  entitled  to  charge  the  estate  of  his 
wife  to  an  extent  equal  to  the  amount  which  had  been  paid  by 
him ;  and  that  the  agreement  aboye  mentioned,  and  also  tiie  pur- 
chase of  the  £175  were  yalid  and  binding  on  the  estate  so  far  aa 
they  operated,  merely  as  securities  for  the  amount  actualty  pud 
by  B.  A  solicitor  is  not  debarred  by  his  position  from  nhtaining 
from  a  client  a  security  for  a  bona  fide  debt. 


of  the  article  then  actually  deliyered.    This  is,  howeyer,  on  the  |  quent  adoption. 


Williams  v.  St.  Gsonon's  Habboub  Rulwat 
M.  R.  CoMPANT.  June2Z,  24. 

Public  Company — Agreements  by  Promotere. 

Agreements  entered  into  by  the  promoters  of  a  Company  before 
the  Aot  of  incorporation,  do  not  bind  the  Company  withoat 
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DIVISION     COU  RTS. 


OFFICERS  AND  SUITORS, 


CLERKS. 

We  have  received  the  subjoined  communication, 
which  speaks  for  itself.  We  commend  the  matter  of 
it  to  the  candid  opinion  of  the  public,  and  the  exam- 
ple of  Mr.  Eyre  we  trust  will  be  followed  by  other 
Olerks.  All  who  are  competent  to  express  an  opinion 
or  offer  a  suggestion  on  the  subject  should  do  so 
without  delay. 

It  is  from  the  collected  opinions  and  suggestions 
of  practical  men  that  wise,  safe,  and  permanent  re- 
forms may  be  best  devised.  Mr.  Eyre's  scheme  is 
well  worthy  of  grave  consideration,  should  it  become 
necessary  to  tax  suitors,  but  we  think  it  would  not  be 
asking  too  much  if  we  in  Upper  Canada  called  for 
the  necessary  disbursements  in  procuring  safes  to  be 
paid  for  out  of  the  general  revenue  of  the  Province. 
We  build  our  own  County  Gaols  and  Court  Houses, 
and  that  is  more  than  the  people  of  Lower  Canada  do. 

lb  the  EdUors  of  the  U.  C.  Law  Journal. 

GsNTLBVKir, — ^The  necessity  of  providiDg  fire  proof  safes  for 
the  prevention  of  Court  books  and  papers  in  the  offices  of  D.  C. 
Olerks  from  being  destroyed  by  fire  has  for  some  time  engaged 
my  attention,  in  consequence  of  the  numerons  fires  whioh  have 
occurred  in  this  and  neighboaring  towns,  espeoially  the  fire 
which  occurred  at  Peterborough  some  time  since,  when  Mr. 
Dennistoun's  valuable  books  and  papers  were  burnt,  as  were 
also  the  papers  of  the  County  Court  Clerk  and  Custom  House. 

The  folio wiug  scheme  suggested  itself  to  my  mind  a  long 
time  since,  and  I  submitted  it  to  more  than  one  County  Judge, 
who  expressed  their  approbation  of  it,  and  I  have  been  about 
to  submit  it  to  your  readers  several  times,  but  press  of  basiness, 
sickness,  and  the  expectation  that  eome  other  Clerks  would 
take  the  matter  up,  have  prevented  me.  It  appears  to  me 
that  the  several  plaintiffs  are  more  interested  in  the  safe  keep- 
ing of  the  records  of  the  proceedings  in  a  suit  than  are  the 
defendants.  The  defendant  when  sued  may  not  be  possessed 
of  any  property  whereon  to  levy  the  amount  recovered  against 
him,  yet  in  after  years  he  may  become  possessed  of  property 
out  of  which  the  Bailiff  may  be  enabled  to  make  the  amount 
of  debt  and  cost  upoQ  an  execution,  but  before  issuing  which 
it  would  be  necessary  to  refer  to  the  proceedings  in  the  cause 
entered  in  the  Procedure  Book.  The  scheme  I  propose  is  as 
follows : — That  a  fire  proof  safe  of  sufficient  capacity  should 
be  furnished  to  every  D.  C.  office  in  the  Province,  to  be  paid 
for  in  the  first  instance  by  the  County  Municipality,  the  cost 
to  be  re-paid,  with  interest,  from  the  following  source: — ^On, 
all  suits  entered  the  following  fees  should  be  paid  to  the  Clerk 
by  the  Plaintiffs  on  entering  the  same,  viz.,  where  the  amount 
sought  to  be  recovered  does  not  exceed  £2,  three-pence ;  £5, 
six-penee  ;  £10,  nine-pence ;  £15,  one  shilling ;  and  exceeding 
£15,  one  shilling  and  three-pence.  The  several  Clerks  to  ac- 
count for  these  fees  received  by  them,  and  pay  them  over  to 


the  County  Treasurer  quarterly,  to  be  by  him  credited  to  the 

Municipality  from  time  to  time,  until  the  whole  amount  so 

previously  advanced  shall  have  been  re-paid  with  Interest, 

when  the  fees  should  cease  to  be  collected  in,  the  County 

having  paid  for  their  safes.    This  would  be  done  in  most 

Counties  in  from  two  to  four  years. 

I  give  the  preference  to  safes  over  fire  proof  vaults  from  the  ^ 

fact  that  the  Divisions  are  often  altered,  even  in  old  settled 

Counties,  where  the  place  at  which  the  office  is  held  has  to  be 

also  changed.    Again,  the  offices  are  generally  kept  in  the 

private  residences  of  the  Clerks,  and  upon  change  of  Clerks 

by  death,  removal,  or  resignation,  the  safe,  with  the  books 

and  papers,  could  be  transferred  to  the  new  Clerk,  whilst  a 

vault,  being  built  on  private  property,  could  not  be  transferred. 

Other  arguments  might  be  adduced  to  prove  that  preference 

should  be  given  to  safes.    Safes  of  sufficient  size  (regard  to  be 

had  to  the  business  done  or  likely  to  be  done  for  some  years 

to  come)  can  be  purchased  at  from  £40  to  £50  each,  at  the 

Messrs.  J.  &  J.  Taylors',  Toronto,  from  whom  I  bought  one 

for  myself  last  January  at  £25,  capable  of  holding  all  the 

books  in  my  office  necessary  to  be  preserved,  and  the  papers 

of  the  current  Court,  with  two  drawers  for  cash  or  papers. 

I  am,  gentlemen,  yours, 

Thomas  Etre. 


ANSWERS  TO   QUERIES. 

[Qaestions  in  relation  to  the  law  and  practice  of 
Division  Courts  have,  for  the  sake  of  convenience  in 
reference  and  otherwise,  been  assigned  a  place  in  this 
department  of  the  JournaL  These  questions  are 
usually  too  long,  and  in  many  instances  require  an- 
swers too  lengthy  for  insertion  in  the  place  usually 
assigned  to  such  matters. 

Correspondents  will  always  find  their  communica- 
tions acknowledged  in  the  next  issue  after  receipt 
whether  anawered  in  that  number  or  not.  To  ensure 
an  answer  in  the  following  month  such  queries  should 
be  in  the  hands  of  the  editors  two  weeks  at  least  before 
the  day  of  publication.] 

**  £.  T." — ^A  judgment  was  obtained  in  the  D.  C,  of  whioh  I 
am  now  Clerk,  in  the  year  1848.  Execution  was  issued  thereon 
within  one  month  after  judgment  obtained,  and  in  due  course 
returned  endorsed  "No  Goods.''  The  plaintiff  recently  learning 
that  the  defendant  has  since  acquired  means  Wherewith  to  pay 
the  debt  and  costs  applied  to  me  as  Clerk  of  the  Court  in  which 
the  judgment  was  obtained  to  issue  an  alias  execution.  This 
I  have  refused  to  do  upon  the  grounds  that  the  judgment  was 
obtained  more  than  six  years  since,  and  D.  Courts  not  being 
Courts  of  Record  the  issuing  of  the  execution  is  barred  by  the 
statute  of  limitations. 

The  plaintiff  on  the  other  hand  contends  that  an  exe- 
cution having  been  issued  in  the  suit  "within  one  year 
from  the  time  of  obttuning  such  judgment,"  as  provided  by 
the  67th  Rule,  I  am  bound  and  ought  to  issue  an  alias  execu- 
tion.   Who  is  correct,  the  plaintiff  or  my  self  7 

The  point  is  by  no  means  free  of  doubt,  and  the 
safer  course  would  be  in  all  cases  like  that  put  to  ob- 
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The  rent  which  the  landlord  may  claim  under  this 
section  is — 

1.  Where  the  letting  is  by  the  week,  rent  for  four 
weeks. 

2.  Where  the  letting  is  for  any  term  less  than  a 
year  (e,  g,  by  the  quarter),  the  rent  accruing  due  in 
two  terms  of  payment. 

3.  Where  the  letting  is  by  the  year,  one  year's 
rent. 

It  will  be  observed  that  claims  by  landlord  must  be 
in  writiTig^  and  contain  certain  information  as  to  the 
nature  of  the  holding. 

In  reference  to  this  notice  of  claim,  it  is  necessary 
to  state  the  meaning  attached  by  a  subsequent  section 
(15]  to  the  terms  landlord  and  agent.  The  term  "  land- 
lora"  means  the  person  entitled  to  the  imm^iate  rever- 
sion of  the  lands ;  or  if  the  property  be  held  in  joint  te- 
nancy, coparcenery,  or  tenancy  in  common,  includes 
any  one  of  the  persons  entitled  to  such  reversion.  The 
word  ''agent"  means  any  person  usually  employed  by 
the  landlord  for  the  letting  of  lands  or  the  collection  of 
rents  thereof,  or  person  authorised  to  act  by  writing 
from  the  landlord. 

A  bailiff  then  making  a  seizure  in  case  the  landlord 
claims  rent  for  the  property  on  which  the  goods  have 
been  taken^  should,  on  receiving  the  written  claim  as 
before  mentioned,  of  the  landlord  signed  by  him  or 
his  agent,  "  distrain  as  well  for  the  amount  of  the  rent 
so  claimed  and  the  costs  of  such  additional  distress  as 
for  the  amount  of  money  and  costs  for  which  the  war- 
rant of  execution  issued,'  and  shall  not  proceed  to  sell 
the  same  or  any  part  thereof,  until  after  the  end  of 
eight  days  at  least  next  following  after  such  distress 
taken."  (Sec.  6.) 

In  seizing  after  notice  from  the  landlord,  the  bailiff 
may  take  any  goods  that  would  be  liable  to  distress 
for  rent  in  ordinary  cases,  though  they  may  not  be 
liable  to  be  taken  in  execution,  provided  he  seizes  no 
more  of  duch  goods  than  are  sufficient  to  satisfy  the 
rent  due.  Thus,  although  the  wearing  apparel,  bed- 
ding, tools,  and  implements  of  trade  of  the  defendant, 
to  the  value  of  j£5,  are  protected  from  seizure  under 
^xeeutwn^  yet  if  the  landlord  gives  the  bailiff  the 
proper  written  notice  claiming  arrears  of  rent  (under 
sec.  6),  the  bailiff  may  distrain  such  excepted  articles 
to  satisfy  the  rent:  (see  Woodcock  v.  Pritchardy  1 
C.  C.  C,  428,  17  L.  T.,  Q,  B.  16.) 

In  distraining  for  the  landlord,  it  must  be  remem- 
bered that  the  amount  is  limited  for  which  a  distress 
may  be  made,  and  a  bailiff  should  not  demand  more 
rent  than  may  be  claimed  under  one  of  the  three 
holdings  above  stated. 

If  the  goods  taken  be  replevied  by  the  (tenant)  de- 
fendant, so  much  of  them  ''  shall  be  sold  as  will  sa- 
tisfy the  money  and  costs"  for  which  the  warrant 
^'  issued,  and  the  costs  of  the  sale,  and  the  surplus  of 
the  sale  and  of  the  goods  distrained  shall  be  returned 


as  in -other  cases  of  distress  for  rent  and  replevin 
thereof.  But  no  execution  creditor  is  to  be  satisfied 
his  debt  out  of  the  proceeds  of  the  execution  and  dis- 
tress, or  distress  only  where  the  tenant  (defendant) 
replevies,  until  the  landlord,  who  shall  contorm  to  the 
provisions  of  the  Act,  be  paid  the  rent  in  arrear  for 
the  periods  before  specified." 

It  would  appear  that  the  intention  of  the  Legisla* 
ture  is,  that  the  landlord  should  retain  his  prece- 
dence over  the  execution  creditor  within  the  limits 
prescribed  by  the  6th  section. 

If  there  be  sufficient  goods  to  satisfy,  both  the 
amount  of  the  rent  and  of  the  execution,  the  execution 
will,  of  course,  be  paid  in  full ;  if  insufficient  for  that 
purpose,  the  costs  of  distress,  &c.,  are  first  deducted ; 
the  rent  claimed  is  then  paid  to  the  landlord,  and  the 
surplus,  if  any  there  be,  paid  over  to  the  execution 
creditor  on  account. 
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QUEEN'S    BENCH. 
(iZepoxftd  by  C.  Robixbon  Esq.,  Barrister^  Law, 

Rtckman  y.  Btcknak. 

Dower — Demand  and  refusal — Evidence  <if  rtadiness  tn  attfgn — 13  A  14  Vie.,  cb% 

58,  Mc.  6. 

nowm. — PlMy  tout  ttmpK  prist.  EepUcatioriy  a  demand  and  refunl.  S^inder, 
daubing  tbe  rofaml.  There  was  no  lUfinrMtlon  that  the  hanband  died  seised. 
The  evidenoe  showed  that  the  tenant  had  fluently  offeied  the  demandant 
her  dower,  and  to  leave  It  to  two  persons  to  stake  oat  the  land,  bnt  she  declined 
saying,  tliat  she  could  not  work  tbe  land  and  would  rather  huTe  compensation, 
and  no  portion  was  in  fact  marked  out.  Held,  that  the  Issue  most  be  found  for 
the  tenant. 

As  the  husband  did  la  fact  die  seised— &mMe,  per  BunUt  J.,  that  that  should 
hare  been  8a:;gt*sted  on  the  record,  and  the  tenant  would  than  have  been  en- 
tiled  to  damages  from  the  suing  out  of  the  writ,  and  consequently  to  costs. 

BowBR. — The  demandant  claimed  dower  in  certain  ktnda,  as 
the  wife  of  Tobias  Ryokman,  deceased,  not  ayerring  that  he  died 
seized,  nor  claiming  damages. 

The  tenant  pleaded  that  from  the  death  of  the  husband,  he  hath 
been  always  **  ready,  and  still  is  ready,  to  render  to  the  demand- 
ant her  dower,  and  rendereth  the  same  here  into  court," 

The  demandant  replied  that  more  than  one  month,  and  less 
than  one  year  before  the  commencement  of  this  salt,  namely,  on 
the  2nd  of  Angust,  1855,  she  demanded  from  the  tenant  her  dow- 
er, &c.,  but  that  lie  did  not  render  it,  and  wholly  neglected  and 
refused  so  to  do,  wherefore  she  prays  judgment  to  recover  her 
dower  aforesaid  in  the  lands,  &c.,  and  also  damages  for  the  deten- 
tion thereof. 

The  tenant  rejoined  that  ho  did  not  refuse  to  render  her  dower 
to  the  demandant,  in  manner  and  form  as  alleged  in  the  replica- 
tion, concluding  to  the  contrary. 

At  the  trial,  at  Cobourg,  before  Uagarty,  j.,  it  wasproTed  that 
in  July,  1855,  the  demandant  served  a  written  demand  of  her 
dower,  pursuant  to  tbe  statute.  The  action  was  brought  on  the 
28th  of  February,  1856. 

The  tenant  had  frequently  stated  to  the  demandant  and  her  at- 
torney his  willingness  to  give  dower,  offering  her  possession  of 
one-third  of  each  field  and  of  the  house,  and  telling  her  that  he 
would  name  a  person,  and  she  could  name  another,  and  she  might 
come  any  day  she  wished,  and  they  should  stake  out  the  land  for 
her.     Her  attorney  was  present  when  such  offer  was  made  to  her. 

She  was  told,  soon  after  her  hus^band's  death,  that  she  might 
have  her  living  so  long  as  she  would  live  in  the  house  of  Munsen 
Ryckman,  the  tenant  of  one  portion  of  the  property,  and  one  of 
her  husband^s  sons  (she  had  been  married  to  Tobias  Ryckman 
about  two  years  before  his  death).  She  was  told  also  by  the  ten- 
ant '*  here  is  the  land,  one- third  of  it  is  for  you,  you  can  rent  it  to 
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any  one  or  live  in  the  house."  Sbe  said  she  did  not  waBt  the 
Ian  J,  as  8bc  oould  not  work  it ;  thai  she  would  rather  havo  some- 
thing i:l»e. 

She  was  reqiiested  not  to  go  away  till  the  matter  was  settled, 
and  on  behalt  of  all  the  heirs  an  ofifer  was  made  to  leave  it  to  two 
persons  to  stake  out  the  land,  but  she  repeated  that  she  could  not 
work  it,  and  would  rather  haye  something  else.  She  was  told 
wbateTer  third  the  law  would  give  her  was  ready  for  her. 

Soon  after  the  notice  was  served  of  the  claim,  in  July  she  came 
again  to  the  land  and  was  again  told  that  the  third  was  ready  for 
hur,  and  she  was  requested  to  name  a  person  on  her  behalf  to 
measure  it  out.  But  no  portion  fur  her  was  even  in  fact  marked 
•at. 

The  learned  judge,  by  consent  of  parties,  directed  the  jury  to 
find  for  the  demandant,  with  one  shilling  damages,  on  all  tbe  is- 
sues, sul:>^ect  to  the  opinion  of  the  court  upon  the  evidence  whether, 
drawing  such  inferences  from  the  evidence  as  they  might  think 
right,  the  demandant  or  the  tenant  in  tbe  action  should  succeed 
upon  the  issues  joined,  the  court  to  let  the  verdict  stand  lor  de- 
mandant, with  or  without  damages,  or  to  order  a  nonsuit,  accord- 
ing to  their  opinion. 

•A  D,  Armour,  for  demandant,  cited  Bishoprick  and  Wife  v. 
Pearce.  12  U.  G.  Q.  B.  806 ;  Quin  v.  McKibbin,  lb.  323. 

O'llare  showed  cause. 

Robinson,  C.  J. — I  cannot  distinguish  these  cases  from  that  of 
Bishoprick  and  Wife  v.  Pearee,  referred  to  in  the  argument  (12 
U.  C.  Q.  B.  806).  We  are  bound,  1  think,  to  give  e£fect  to  our  sta- 
tute 13  &  14  Vic;,  ch.  5&,  sec.  5,  according  to  the  evident  inten- 
tion of  the  legislature  in  m.'cking  the  provision,  which  was  that 
the  tenant  should  not  be  subject  to  costs  in  cases  of  dower,  unless 
tbe  demaniaot  were  driven  to  sue  for  it.  If  she  bring  her  action 
when  she  need  not — that  is,  when  her  right  is  not  disputed,  and 
when  the  tenant  has  been  willing  to  give  her  all  she  is  entitled  to 
without  an  action — then  the  statute  protects  the  tenant  against 
paying  costs  unnecessarily  incurred.  Here  the  tenant  has  plead- 
ed no  false  plea,  made  no  ui^ust  defence,  and  shewn  no  disposition, 
before  or  sintfe  the  action,  to  dispute  the  claim  to  dower.  The 
only  thrng  to  be  done  therefore  was  to  set  out  the  land  for  the  de- 
mandant to  occupy. 

This  the  tenant  could  not  do  a^one,  because  he  was  not  to  be 
the  sole  judge  in  tbe  matter.  He  offered  to  join  in  appointing 
persons  to  mete  out  the  dower,  but  the  demandant,  aeeording  to 
the  evidence,  declined  to  taiie  part  in  the  mea^^urementby  appoint- 
ing some  one  to  act  for  her ;  she  would  take  no  interest  in  tbe 
matter,  not  oaring  about  the  land,  as  she  said,  but  wanting  money 
instead. 

I  do  not  see  how  tbe  jury  could  have  found  upon  their  oaths 
that  the  tenant  in  this  case  had  refuwed  to  render  her  dower,  and 
that  was  the  only  issue  raised  upon  the  record. 

The  verdict,  I  think,  bbould  be  in  favour  of  the  tenant  on  the 
Is'^ue,  which  will  not  interfere  with  the  demandant  taking  judg- 
ment for  her  dower. 

BtTBNS,  J. — This  case  differs  from  the  cases  of  Bishoprick  v. 
Pearce  and  Quin  v.  McKibbin  in  the  facts.  The  record,  so  far  as 
the  tenant  pleading  the  plea  of  tout  teinpi  prUt^  and  the  demand- 
ant replying  a  demand  of  dower  and  refusal  by  tlie  tenant,  pre- 
sents ^e  case  the  same,  but  the  evidence  shews  that  in  the  present 
ease  the  hnsband  died  seized  of  the  premises,  and  the  tenant  was 
in  possession  by  operation  of  law.  The  record  does  not  show  or 
suggest  that  the  hnsband  did  die  seised,  and  therefore  it  cannot  be 
ascertained  by  the  record  whether  it  is  a  ease  in  which  the  demand- 
ant would  be  entitled  to  costs  as  well  as  damages,  irrespective  of  our 
statute.  The  pleadings  seem  to  mo  sufficient  to  raise  both  qnestons 
-^namely,  whether  the  demandant  is  entitled  to  damages  and  costs, 
er  costs  only,  if  it  be  a  case  where  she  is  not  entitled  to  damages. 
In  either  case  the  denrandant  upon  this  record  was  at  once  entitled 
to  her  judgment  for  sisin  of  her  dower,  and  there  was  no  occasion 
to  have  taken  down  the  case  to  nisipriua  in  order  to  have  obtained 
the  writ  of  habere  facias  seisinam.  It  was  only  necessary  to  go 
downtotrial  for  the  purposeof  determining  the  is(»aes,  with  a  view 
to  see  whether  the  demandant  was  entitled  to  recover  damages  as 
well  as  costs.  The  tenant  in  this  case  coming  into  the  possession 
at  the  death  of  the  husband,  was  not  a  wrong-doer  as  against  the 
demandant  until  she  demanded  her  dower  and  he  had  Refused  to 
give  it  to  Iter,    Therefore  the  plea  of  tout  temps  prist  in  this  ease 


was  a  proper  plea  on  the  part  of  the  tenant,  but  I  do  not  think 
the  effect  of  the  plea  is  to  admit  the  right  to  damages.     If  the  de- 
mandant's count  had  stated  that  the  husband  had  died  seized,  the 
effect  of  the  plea  then  might  possibly  be  to   admit  the  light  to 
damages,  but  that  point  is  not  in  question  on  this  record.     I  think 
the  application  of  what  my  brother  Draper  said  in  Bishoprick  v. 
Pearce  has  been  misapplied  in  this  case.     When  he  quoted  from 
Bao.  Abr.  **  Dower"  D.  2,  that  notwithstanding  the  heir  had  plead- 
ed tout  temps  prist  the  demandant  would  be  entitled  to  recover 
damages  from  the  teste  of  the  original  writ  to  the  ezecmtion  of  the 
writ  of  inquiry,  he  must  be  understood  to  have  meant  upon  a  ra- 
cord  properly  framed  for  the  purpos^.     In  Hargr*ve*»  Notes  to 
Coke  on  Littleton,   32  6,  it  is  said,  speaking  of  how  the  inquiry 
shall  be  of  the  dying  seised  and  damages,  "  If  judgment  be  by 
confession  or  default,  a  writ  shall  issue  to  deliver  seisin  and  ii^ 
quire  of  damages ;  but  if  it  be  by  verdict,  the  same  jury  shall  in- 
quire of  the  dying  seised  and  damages ;  but  if  it  be  omitted  it  may 
be  supplied  by  writ  of  inquiry."     Tbe  damages  are — 1.  The  value 
de  tempore  mortis;  2.  Damna  occasions  dstetUionis  dottSy  though  if 
they  are  mixed  up   together  by  the  verdict  yet  it  will  be  good. 
Now  if  the  tenant's  plea  of  tout  temps  prist  be  true,  one  can  see  no 
reason,   though   the  demandant  may  be   entitled  to  recover  the 
value  of  the  third  part  from  the  suing  out  the  writy  why  he  should 
be  subject  to  the  second  class  of  damages.     Then  with  regard  to 
the  first,  I  find,  upon  looking  into  the  cases  in  Tiner's  Abriilg- 
ment,  in  all  cases  where  the  tenant  pleads  tout  temps  prist,  and 
the  demandant  replies  to  it,  there  should  be  a  suggeation  that  tbe 
husband  died  seised,  and  then  the  jury  would  be  sworn  upon  the 
issue  not  only  to  try  it,  but  to  inquire  of  the  dying  seised  and  the 
damages.     Upon  the  record  so  framed  the  jury  might  find  the  plea 
for  the  tenant,  and  yet  asses  the  value  or  profiis  from  the  suing 
out  of  the  writ  to  the  time  of  the  inquiry,  fov  it  is  said  that  upon 
the  plea  of  tout  temps  prist  being  put  in,  and  the  demandant  taking 
issue  upon  it,  the  damages  shall  awart  the  event  of  that  issae  and 
the  demandant  cannot  in  this  case  take  judgment  and  pray  a  writ 
of  inq.uiry — Eoscoe  on  Real  Actions,  I.  310.     The  suing  out  ef 
the  writ  is  of  itself  a  demand  of  dower,   and  if  the  tenant  pleads 
tout  temps  prist,  and  the  demandant  confesses  the  plea,  she  is  at 
once  entitled  to  her  writ  of  heUtere/aciassdsinam  without  damages; 
but  if  she  contests  the  truth  of  the  plea,  her  right  to  damages  is 
suspended  till  the  trial  of  the  issue ;  and  as  the  plea  of  tout  temps 
prist  admits  the  right  to  dower,  she  may  be  entitled  to  damages 
from  the  suing  out  of  the  writ,  as  a  demand  of  her  dower,  though 
she  fail  upon  the  issue  she  has  tendered  upon  the  tenant's  plea. 
My  brother  Draper  beems  to  have  thought  that  the  heir  would  be 
subject  to  costs  where  damages  were  assessed,  even  though  he 
succeeded  on  the  plea  of  tout  temps  prist,  under  the  operation  ef 
the  statute  of  Gloucester.     I  am  not  prepared  to  assent  to  that 
proposition.     It  was  not  necessary  to  determine  that  point  in  the 
case  of  Bishoprick  v.  Pearce,  nor  is  it  necessary  to  do  so  in  this 
case,  as  the  recoid  is  not  framed  snggesting  a  ease  that  would  en- 
title the  demandant  to  have  damages  assessed,  even  from  the  suing 
out  of  the  writ     I  see  in  a  note  to  page  321  of  the  first  volume  of 
Roscoe  on  Real  Actions,   thikt  it  is  made  a  qaare  whether,  when 
the  tenant  saves  himself  from  damages  on  a  plea  of  tout  temps  prist 
he  ie  liable  to  costs.     In  this  case  the  demandant  has  omitted  from 
the  record  the  matter  which  entitles  her  to  an  inquiry  respecting 
damages,  and  consequently  costs,  and  has  gone  to  trial  simply  upon 
the  truth  of  the  tenant's  plea.     If  she  contends  that  it  is  worth 
her  purpose  to  apply  for  a  writ  of  inquiry  as  to  the  value  since 
the  writ  was  sued  out,  she  can   apply  for  a  writ  of  inquiry,  and 
then  the  question  of  costs  would  properly  arise,  if  any  sum  were 
found  that  she  would  be  entitled  to  recover. 

In  Park  on  Dower,  807,  it  is  said,  *'The  statute  of  Merton,  in 
giving  damages,  has  left  the  method  of  ascertaining  them  to  the 
court ;  and  the  usual  practice  is,  unless  the  damages  are  either  ad- 
mitted by  the  party,  or  ascertained  by  the  jury  who  try  the  action, 
to  grant  a  writ  of  inquiry  ;  and  if  judgment  is  given  for  the  de- 
mandant by  default,  confession,  or  any  other  way  than  by  verdict 
there  must  of  necessity  be  a  jury  impannelled  to  asses  the  dama- 
ges." For  the  reasons  which  I  shall  presently  give,  I  think  we 
can  give  no  judgment  in  the  demandant's  favour  en  the  plea,  but 
the  contrary,  that  upon  the  plea  judgment  should  be  given  for  the 
tenant ;  and  therefore,  if  the  demand  shall  contend  that  she  is  en- 
'  titled  to  the  costs  ot  suing  out  and  serving  the  writ,  she  must  pF^- 
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cecd  to  have  damages  assessed  in  her  favoar  for  something.  The 
queation  will  then  arise  whether  the  6th  section  of  the  Dower  Act 
of  1850  is  to  be  applied  to  cases  where  the  action  is  brought  against 
the  heir,  and  compel  the  demandant  to  serve  him  with  a  notice  a 
month  before  the  bringing  of  the  action,  as  in  oases  where  she 
would  (to  entitle  herself  to  costs)  do  against  any  other  person, 
where  her  husband  did  not  die  seised. 

On  examining  the  evidence  given  in  this  case,  it  is  quite  clear 
that  the  tenant,  from  the  time  of  the  death  of  the  demandaat*s 
husband  down  to  the  bringing  of  the  action,  was  always  ready  and 
willing  to  have  assigned  the  dower  to  the  demandant,  but  she  al- 
ways refused  to  take  the  land.  She  avowed  that  her  object  was 
to  compel  him  to  make  some  money  compromise  respecting  it,  and 
that  she  did  not  want  the  land.  I  met  with  a  case  in  Viner's 
Abridgment  **  Dower"  M.a,  Vol.  IX.  p.  282,  very  applicable  to  this 
The  tenant  pleaded  tout  temps  prist:  the  demandant  replied  that 
she  had,  at  a  particular  time,  demanded  the  dower,  and  that  the 
tenant  had  refused ;  and  in  answer  to  that  the  tenant  rejoined  that 
he  had,  at  the  time  mentioned,  appointed  a  time,  and  requested 
the  demandant  to  come  upon  the  land,  and  that  he  would  give 
her  the  dower,  but  that  she  refused.  The  court  adjudged  that  it 
was  a  good  answer  of  the  tenant. 

It  appears  to  me  the  tenant  is  entitled  to  judgment  upon  these 
pleadings  and  the  evidence,  and  that  the  verdict  should  be  entered 
for  him,  leaving  the  demandant  to  have  her  judgment  for  seisin, 
without  damages,  or  take  such  other  course  as  she  may  be  ad- 
vised. 

McLean,  J.,  concurred. 

Judgment  for  tenant 


Coombs  t.  the  Municipal  Council  or  the  County  of 

Middlesex. 

Qnat  Onue^  Control  and  repair  of— 7    Wm.   IV^  ch,  18,  11   Fife..  cA.   18, 

tecs.  36.  41. 

The  ma^strates  in  Quarter  8e«filoti8  have  no  pow«r  to  ordor  Aimittir«  Ibr  the 
Goart  house,  ead  tbeConnty  OouncH  are  not  liable  ibr  furniture  so  supplied. 

The  fitct  tliat  the  court  houae  was  also  used  as  a  shire  hall  for  the  sittings  of  the 
Council,  And  Uie  furniture  made  ueeof  by  them,  eould  make  bo  dUiuenoe. 

SPBOIA£   0A3I. 

Upon  the  order  of  the  magiEtrates  of  th«  County  of  Middle- 
aex  in  Quarter  Sessions,  the  sheriff  of  the  county  ordered  of  the 
plaintiff,  who  is  a  cabinet-maker  and  upholsterer,  and  the  plain- 
tiff furnished  and  put  up,  the  following  articles,  on  the  9th  of 
February,  1857: 

In  the  Court  Room. 

Five  sets  damask  curtains  .....£71 

Five  sets  blinds  and  rollers 6 

^                 Judges  Room, 
One  carpet 5 

Skerifs  Office. 

One  carpet,  (40s.)  chair  cushion,  (ISs.) 2  15    0 

CUrk  of  the  Peace  Office, 

Three  office  chairs  and  cushions 5  6 

Repairing  chairs *1  0 

Two  carpets 8  0 

Befixing  iron  work  to  office  chair,  and  listing 

door *0  6 


0 
0 


0 

0 


0    0 


0 
0 
0 


8 


Total £98    6    8 

At  the  adjourned  sessions,  on  the  18th  of  April,  1857,  this  ac- 
count was  duly  audited,  (first  having  been  sworn  to,)  and  a 
draft  was  signed  by  the  chairman  in  favor  of  the  plaintiff,  upon 
the  treasurer  of  the  county  for  the  amount. 

The  matter  being  brought  to  the  attention  of  the  defendants, 
a.nd  they  considering  that  the  magistrates  had  exceeded  their  au- 
thority, the  treasurer  was  directed  by  them  not  to  pay  the  draft 
— except  as  regards  two  items,  amounting  to  one  pound  six  shil- 
lings and  three  pence,  marked  thus,*  which  were  for  things 
ordered  by  the  County  Council  Clerk,  which  the  plaintiff  refused 
to  receive,  unless  the  whole  hill  was  paid — ^which  direction  he 
obeyed. 

The  account  was  audited  and  a  draft  issued  under  the  statute  7 
Wm.  IV.,  oh.  18,  in  accordance  with  all  the  proTisiona  of  that 


statute,  under  the  presumption  that  that  statute  gave  them  au- 
thority to  order  these  things.  The  prices  are  not  disputed,  but 
the  liability  of  the  defendants  or  the  treasurer  to  pi^  the  amount, 
or  any  part  of  it,  except  as  above  is  disputed. 

The  curtains  and  blinds  in  the  court  room  still  remain  there, 
and  the  meetings  of  the  defendants,  as  also  of  the  different 
courts  of  justice,  have  been  held  in  that  room  since  they  were 
put  up  by  the  plaintiff,  as  usual.  The  carpet  also  remains  in 
the  judges'  room,  and  the  articles  furni.shed  for  the  office  of  the 
sheriff  and  clerk  of  the  peace  are  still  used  by  those  officers. 

If  the  County  Council  or  treasurer  are  liable  to  pay  the  amount, 
or  any  part  of  it,  except  as  to  the  sum  of  one  pound  six  shil- 
lings and  three  pence  above  named,  in  the  opinion  of  the  court, 
they  will  do  so,  with  interest  from  the  date  of  the  draft.  The 
payment  of  costs  to  be  at  the  discretion  of  tlie  court. 

Jiecher,  Q.  C,  for  the  plaintiff. 
Connor,  Q.  C,  for  defendants. 

Robinson,  C.  J.,  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  plaintiff  has  no  claim  upon  the 
municipality  to  pay  him  for  expenses  incurred  upon  the  express 
order  of  the  justices  of  tho  peace. 

He  has  obtained  the  order  of  the  Court  of  Quarter  Sessions  in 
his  favour,  signed  by  the  chairman,  and  professing  to  be  made  by 
virtue  of  the  statute  7  Wm.  IV.,  ch.  18,  and  9  Vic,  ch.  58. 

The  latter  statute  clearly  has  no  reference  to  charges  of  this 
description,  but  only  to  fees  for  services  rendered  in  criminal  pro- 
ceedings. Under  the  former  act  the  order  would  be  void,  unless 
it  quotes  the  act  of  parliament  under  which  it  was  made.  The 
question,  therefore,  is  whether  the  statute  does  in  itself  authorise 
this  order,  for  it  is  the  only  other  act  named.  It  is  certain  that 
that  act  makes  no  provision  relating  to  this  kind  of  expenditure, 
or  to  any  particular  kind,  but  only  to  the  payment  of  such  as 
are  authorised  by  other  acts. 

The  statute  4  &  5  Vie.  oh.  10,  seo.  89,  makes  it  the  duty  of 
the  municipality  to  keep  the  public  buildings  in  repair,  and  to 
provide  means,  and  defray  such  expenses  connected  with  the  ad- 
ministration of  justice  as  used  to  be  provided  for  by  the  justices 
of  the  peace,  out  of  the  district  funds. 

Of  course  when  the  justices  of  the  peace  lost  the  power  of 
raising  ftmds  to  meet  these  charges,  the  duty  could  no  longer  be 
incumbent  upon  them  to  attend  to  those  objects.  And  the  sta- 
tute 11  Vic,  ch.  18,  sees.  86  and  41,  gave  to  the  County  Coun- 
cil the  discretion  of  doing  what  was  necessary  for  repairing  and 
keeping  in  order  the  court  house,  shire-hall,  and  other  public 
buildings. 

The  justices  cannot,  since  that,  bring  any  charge  upon  the 
county  by  any  thing  which  they  may  take  upon  them  to  do  in 
these  matters,  which  are  thus  placed  especially  under  the  care 
and  control  of  the  Council. 

The  claim  indeed  seems  rather  to  be  attempted  to  be  supported 
on  the  ground,  that  the  curtains  and  window-blinds,  which 
came  to  more  than  three-fourths  of  the  amount  of  the  order, 
were  put  up  in  the  court  room,  which  is  also  used  by  the  Council 
as  the  shire  hall.  But  we  do  not  see  tiiat  that  fact  at  all  helps 
the  plaintiffs  cas6.  The  court  house  is  not  exclusively  the  shire 
hall,  and  there  is  no  pretence  for  saying  that  these  things  or  any 
of  the  other  items  in  question,  were  furnished  with  a  view  to  the 
accommodation  of  the  County  Council.  If  that  had  been  the  ob- 
ject, it  would  surely  have  been  left  to  the  Council  themselves  to 
give  the  order,  and  to  direct  and  approve  of  what  was  done. 

They  could  not  be  expected  to  abandon  the  court  house  because 
it  was  made  more  comfortable  and  respectable  than  it  had  been 
before,  and  therefore  their  continuing  to  use  it  after  the  change  as 
before,  raises  no  implied  assumpsit  on  their  part  to  pay  for  what 
was  not  ordered  by  them,  nor  by  their  agent,  but  by  the  justices 
with  a  view  to  the  accommodation  of  the  court  and  not  from  an 
idea  on  their  part  that  it  rested  with  them  to  provide  furniture 
for  the  use  of  the  Council 

Besides,  we  could  not  rely  upon  the  supposed  acceptance  and 
use  of  the  articles  by  the  Council  as  fiirnishing  proof  by  implica- 
tion that  the  things  were  provided  at  their  request,  for  it  is  ex- 
pressly admitted  that  it  was  the  sheriff  of  the  county  who  gave 
the  order  to  the  plaintiff,  and  he  certainly  was  not  the  agent  of 
the  Council. 
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It  is  a  pity  thfit  there  shoald  be  any  reluctance  on  the  part  of 
the  Coancil  to  do  anything  reasonable  and  proper  for  the  famish 
ing  of  the  court  room,  which  is  in  itself  a  very  satisfactory  one, 
and  highly  creditable  to  the  county,  but  we  know  no  ground  upon 
which  we  could  hold  the  Council  to  be  liable  to  pay  any  of  the 
charges  referred  to  us. 

Judgment  for  defendants. 


COMMON    PLEAS. 


{Reported  by  E.  C.  JcntM^  Eaq^  Barritter  at  Lav,) 

Allen,  t.  Ths  City  or  Toro.nto. 

Riffht  of  municipal  corporation  to  notice  of  action. 

A  ninniHpAl  oorporatinn  \n  held  by  tlii*  court  entitled  to  a  rmleiidcr  mooth'tf  no- 
tlM  of  action  »inc(i  IS  A  U  Vic ,  ch.  64. 

Action  brought  against  the  mayor,  &c.,  of  the  ciiy  of  Toronto 
for  alleged  injuries  to  the  plaintiff's  property  by  raising  the  lerel 
of  Terauly  street. 

Plea,  that  the  grievances  complained  of  were  committed  since 
1st  July,  1864,  and  were  done  by  the  defendants  as  the  municipa* 
lity  of  the  city  of  Toronto,  and  under  the  authority  of  the  statutes 
incorporating  and  relating  to  the  said  city,  and  that  no  notice  ol 
commencing  the  action  had  been  given. 

Demurrer,  that  no  notice  of  action  required,  and  that  the  plea 
amounted  to  general  issue. 

DaAPKR,  C.  J.,  delivered  the  judgment  of  the  court. 

This  case  again  brings  up  the  question  of  the  right  of  municipal 
corporations  to  notice  of  action.  It  has  boon  held  repeatedly 
in  this  coiirt  that  they  have  such  right ;  and  the  court  of  Queen's 
Bench  h  ve  held  the  contrary.  As  is  of  course  well  known,  I 
concurred  in  these  decisions  when  I  was  a  member  of  that  court, 
and  I  have  only  to  add,  that  I  have  as  yet  seen  no  reason  what- 
ever to  doubt  their  entire  correctness.  I  cannot  bring  myself  to 
hold  that  the  legislature  contemplated  so  important  a  change  in 
the  law  affecting  municipal  corporations,  by  the  combined  effect 
of  the  14  &  16  Vic,  ch.  54,  and  of  the  interpretation  act,  when 
in  our  acts  relative  to  municipal  corporations  nothing  appears  to 
indicate  such  an  intention,  when  it  involves  a  departure  from  our 
theretofore  prevsiling  system  of  law  as  to  municipal  corpora- 
tions both  here  and  in  England,  upon  the  law  of  which  country 
the  leading  features  of  our  municipal  institutions  are  based  ;  and 
when  the  change  is  rested  on  a  statute  tlie  avowed  intention  of 
which  is  to  introduce  uniformity  in  existing  laws  effecting  indivi- 
duals, but  which  conliiins  not  a  word  in  itself  (unlesi's  by  invoking 
the  aid  of  the  interpretation  act)  indicating  an  intention  to  ex- 
tend the  application  of  the  principle  beyond  the  person,  or  at  the 
utmost  the  classes  who  theretofore  enjoyed  it 

The  clear  opinion  I  entertain  on  this  question  has  placed  me 
in  some  difficulty  as  to  the  disposal  of  this  case.  Coming  into 
this  court,  I  find  the  unanimous  opinion  of  the  three  learned 
judges  who  composed  it  before  my  appointment  to  be  contrary 
to  that  which  I  entertain,  and  I  find  that  the  law  hta*  been 
held  here  accordingly.  This  would  justly  shake  my  confidence  in 
my  own  conclusions,  if  it  did  not  convince  me,and  would  at  all  events 
induce  me  to  yield  to  the  authority  of  their  decision.  But  the 
opinion  I  have  expressed  was  also  the  opinion  of  the  Chief  Justice 
of  Upper  Canada,  and  my  brother  Bums,  and  so  the  law  is  held 
to  be  in  the  Queen's  Bench.  It  is  greatly  to  be  desired  that  the 
question  should  be  settled  by  appeal,  or  by  a  declaration  on  the 
part  of  the  legislature.  As  it  is,  I  conclude  it  is  more  consistent 
with  the  practice,  with  the  interest  of  suitors,  and  with  the  res- 
pect due  to  the  unanimoiu  decisions  of  this  court  to  consider  that 
we  are  bound  by  their  deliberate  judgment,  until  reversed  by  a 
higher  authority.  Had  there  been  a  difference  of  opinion  I  should 
have  felt  myself  more  at  liberty  to  re-consider  the  question. 

Acting  on  this  conclusion  we  give  judgment  for  the  defendants 
on  the  demurrers  to  the  2nd  plea,  which  renders  it  unnecessary 
to  considbT  any  other  question  raised  in  the  cause. 

Judgment  for  defendants  on  demurrer. 

NoTB. — See  Snook  et  al  v.  The  Town  Council  of  Brantford,  II. 
l?.  Ck  L.  J.,  106;  Magrath  t^.  The  Municipality  of  the  Township 
of  Brock,  fb.  109  ;  Croft  v.  The  Town  Council  of  Peterborough, 
I^.  125;  Reid  »  The  Mayor,  Aldermen,  and  Commonality  of 
the  City  of  Hamilton,  lb,  18G. 


CUANCKBY. 


{Reportai  bf  G,  Ora  .t,  Esq^  Barritttr  at  faw.) 

Greio  V.   GaKBN. 

Practict — Demurrer. 

A  defendiint  appiHU-in-x  at  1h«  hf^rlm;,  and  waiTii^  all  d^tSoa  to  an  onler 
pro  eof\fes»o,  nmy  shew  that  the  bill  is  open  Co  demurrer  for  want  of  eqai;r. 

This  was  a  bill  filed  in  November,  1856,  by  John  Grei^  agaioM 
Alexander  Oreen^  stating  that  from  the  firt^t  of  April,  1840,  to  the 
first  of  March,  1844,  the  plaintiff  and  defendant  had  carried  on 
business  in  co-partnership,  which  had  been  dissolved  on  the  )a.«t 
mentioned  day,  and  prayed  an  account  of  the  partnership  denling^a 
between  the  parties ;  and  the  affairs  and  business  thereof  to  be 
wound  up  under  the  directions  of  the  court.     ^ 

The  defendant  having  failed  to  answer,  an  order  pro  con/essohnd 
been  obtained,  and  the  cause  now  came  on  to  be  heard  accordingly 

Mr.  Birvim  for  the  plaintiff,  asked  for  a  decree,  a?  prayed. 

Mr.  Sfronff,  for  the  defendant,  appeared  and  waived  all  objeo- 
t»on  to  the  onlcr  pro  eon/etso.  The  conrt  will  not  on  this  record 
make  the  decree  asked,  the  bill  being  clearly  demurrable  for  want 
of  equity,  the  right  to  relief  being  barred  by  the  Statute  of  Limi- 
tations. By  section  2  of  order  XIV.,  a  defendant  against  whom  a 
bill  has  been  taken  pro'cnnfrsso^  can  argue  theeaj>e  upon  the  merits 
as  stated  in  the  bill,  and  here  the  defence  appears  on  the  face  of 
the  bill. 

The  court  allowed  the  objection,  giving  the  plaintiff  leave  to 
amend  his  bill  en  payment  of  costs  if  so  advised. 

TO    CORRESPONDENTS. 

J.  W.,  Jr  —To  ynnr  first  qnwy,  *'  T««."    T^  ▼<mr  Kcood  query.  *•  Tea." 

ir.  W.— A  Ma<l»trat«  — Wlmre  a  atatnte  n!q.uir«a  "a  notice  to  be  giTcaeo  maar 

days  at  l>-a<*t,'*  the?  mmt  be  denr  data. 
itrro  Kt.oTi.— Your  Intter  aD»wen.*d  under  "  O>nnpepon<l*»nce.'' 
J.  C— Covfoants  ia  restraint  of  trade  la  a  trading  locality  are  not  conM<lrrt>d 

»•  usual  coTonnntii." 
ToDMAtf  Ktrk.— Your  lett«r  is  given  under  title  **  DiTlrion  Courts.** 

Alfred  A.  Bakes,  I  Your  emiutriea  are  answered  under  title  *  Dirig^  n 

J.  J.,  [     Court*— Anawers  to  querfee.** 

A  Cttt  ^"«w"'  I  Under  title  «  OomiipcindcDce.** 

A  Constant  Keadkh.         J  '^ 

JoH!f  R.  M4RTIM.— Thanks  for  your  oommnnicatfon.    We  intend  to 
It  wHh  Wngf  h*>nAHl  remarks  in  onr  next:  Not  spare  In  this  Number. 
J.  K.,  Southampton  —Too  late  tor  attention  in  this  Number. 
T.  B. — Ixmdon. — Ditto. 


TO  RBADERS  AND  CORK  ES  HON  DENTS. 

No  notice  taken  of  any  oommuntcatlon  nnlen*  aommpanled  with  the  tro<»  nao* 
and  addnva  of  the  writer— not  necessarily  for  pnbUoatkm,  bat  ■■  a  suai»ot««  c^ 
good  faith. 

We  d  >  not  undertake  to  return  rejected  communlratlona. 

Matter  fir  pttt>Uratlon  should  be  in  the  hands  of  the  Kdlton  at  least  two  werks 
prior  to  the  namb(»r  far  which  it  is  intended. 

Editorial  communications  should  be  addrened  to  **  The  BdtJUm  of  the  Ler 
Journal,  7Vironir»"  or'-Btrrrie." 

AdTprtiiwments.  Busiofsa  letters,  and  cnmmunlcatlonB  of  a  Financial  nat'jr» 
should  b«  addressed  to  **  Jfesfri.  Madear  A  tb.,  i\ihii^*fT%  qf  Cfte  Zatcr  J*  ur^cl 
Tbrofi/n." 

I/Htters  encloaInK  money  should  be  regidertd; — the  words  "Mon^y  Lrtier" 
written  ou  an  enrelope  are  of  no  nTakl. 


Mr.  ALEX\iti>RK  Morrison  u  appninffd  T^rareUinff  Agent  for  tkit  Journal^  an; 
as  such  is  uutknriied  tn  obtain  subtcribert  and  adrerti^ements. 


THE    LAW    JOURNAL 

DECEMBER,   1867. 


TO  OUR  READERS. 

This  number  completes  the  third  volume  of  the 
Law  Journal.  We  have  reason  to  be  pleased  with 
our  success,  and  thankfully  acknowledge  our  indebt- 
edness for  the  support  received. 

Judging  from  a  retrospect,  we  have  great  cause  of 
satisfaction  in  contemplating  our  prospects.  Candid-y, 
fearlessly,  and  honestly,  have  we  striven  to  serve  onr 
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patrons,  and  are  glad  to  know  in  return  that  we  possess 
their  confidence  and  support.  We  have  ever  felt  and 
acted  on  the  impression,  that  the  true  interests  of 
those  who  support  us  are  inseparably  connected  with 
cautious,  safe,  and  gradual  progress,  based  on  expe- 
rience, and  taken  for  the  ^'  love  of  excellence.'' 
Change  for  change  sake,  we  utterly  abhor. 

Just  as  has  been,  so  shall  our  conduct  be  in  the  fu- 
ture management  of  this  Journal. 

Our  object  never  has  been  individual  gain,  and  from 
the  first  our  resolve  was  to  to  increase  our  expenditure 
in  proportion  to  our  income.  Now,  with  a  steadily 
increasing  subscription  list,  we  feel  warranted  in  en- 
larging the  dimensions  of  the  Law  Journal.  Hitherto 
each  issue  contained  24  pages,  four  of  which  were 
originally  assigned  to  advertisements ;  latterly  six 
pages  at  least  were  required  for  that  purpose.  We 
propose,  therefore,  to  increase  the  number  of  pages 
from  24  to  32  in  each  issue,  commencing  on  the  1st 
January  next,  but  the  size  of  the  page  will  be  the  same 
as  heretofore. 

By  the  proposed  alteration  we  shall  be  enabled  to 
add  not  only  two  pages  of  advertisements  but  six  pages 
of  original  and  selected  matter. 

We  shall  also  employ  a  smaller  type  than  has  hith- 
erto been  used  in  the  leading  articles ;  and  by  thus 
compressing  matter,  we  shall  be  enabled  to  give  the 
greatest  amount  of  useful  information  in  the  least 
possible  space. 

Other  improvements  which  experience  has  suggested 
will  also  be  made  in  form  and  in  disposition  of  mat- 
ter ;  and  these  without  reducing  the  amount  of  inform- 
ation in  any  department  of  the  Journal. 

A  prominent  alteration  will  be  the  insertion  of  the 
leading  articles,  after  the  plan  of  the  English  law 
periodicals,  on  the  first  page. 

Our  Editorial  staff  is  now  both  strong  and  com- 
plete ;  and  not  only  in  the  improved  form  and  enlarged 
size,  but  also  in  the  matter  and  conduct  of  the  Journal 
we  hope  to  give  evidence  that  as  "  we  grow  older  we 
grow  better." 

One  important  problem  has  been  solved.  Our  sup- 
porters have  enabled  us  to  place  a  Law  Journal 
amongst  the  permanent  publications  of  the  country. 
The  future  must  declare  whether  the  Lawyers,  Officers 
of  law  Courts,  and  other  legal  and  municipal  function- 
aries will  put  this  on  a  par  with  similar  publications 
in  Great  Britain,  by  enabling  us  to  enlist  the  services 


of  the  best  trained  intellects  that  may  be  found  in  the 
Province,  on  behalf  of  our  Journal. 

.  LAW  AND  EQUITY. 


We,,  in  this  number,  make  way  for  a  very  long,  but 
a  very  able  communication  on  Chancery  procedure. 
The  writer,  thoroughly  familiar  with  the  subject  he 
treats  of,  has  entered  into  details  that  make  it  neces- 
sary for  those  who  would  uphold  the  present  system^ 
to  deny  or  explain  the  facts  advanced,  if  they  would 
not  have  the  profession  and  the  public  to  take  it  for 
granted  that  the  facts  advanced  are  correct — the  con^ 
elusions  just.  It  is  useless  to  deny  that  the  members 
of  the  profession  generally,  are  not  technically  ac- 
quainted with  Chancery  procedure.  They  perceive 
the  evil  results  of  the  system,  without  being  able  to 
expose  the  source  of  the  evil.  To  a  comparatively 
few  members  of  the  profession  is  Chancery  procedure 
known,  and  they  either  want  the  patriotism  or  the 
nerve  to  speak  out,  or  it  may  be 

'*  These  lawyers  are  too  wise  a  nation, 
T '  expose  their  trade  to  dLsputation." 

Our  correspondent  is  bold  enough  to  speak  out,  and 
while  we  would  not  venture  now  to  expose  him  to  the 
frowns  of  the  "2>/i  ImmortaleSy'  we  trust  the  day  is 
not  far  distant,  when  we  shall  be  able  to  name  with 
safety  one  who  has  contributed  trained  intelligence 
to  the  cause  of  right. 

Let  the  Chancery  lawyer,  if  he  can,  answer  what 
"a  City  Solicitor"  has  said.  The  public  may  rest 
assured  that  all  stated  by  "a  City  Solicitor  "  would, 
if  real,  occur  as  set  down ;  indeed,  by  making  the 
case  extreme  it  could  be  put  even  stronger. 

We  do  not  say  that  the  matter  as  put  by  our  corres- 
pondent is  one  o{ every  day  occurrence,  but  we  do  assert 
that  it  not  merely  might,  but  sometimes  does  occur  in 
actual  practice.  The  case  which  our  correspondent 
suggests,  we  allow  at  present  to  speak  for  itself.  Let 
those  whose  duty  it  is  to  promote  sound  reform  in  our 
legal  system,  (and  such  is  the  duty  of  every  lawyer) 
ponder  upon  the  single  leaf  which  "a  City  Solicitor" 
has  opened  in  the  great  book  of  Chancery  abuses.  Let 
them  not  merely  lament  and  declaim,  but  let  them 
seek  to  apply  a  proper  remedy  or  move  others  to  do 
so. 

For  ourselves,  we  think  that  jurisdiction  in  equity 
ought  never  tohave  been  committed  to  a  distinct  tribu- 
nal in  this  new  country,  and  that  equity  procedure 
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as  elaborated  since  the  institution  of  the  Court  oflglish  Chancery  bar — the  present  Attorney  General 


Chancery  has  justified  the  application  of  nearly  all 
that  has  been  objected  against  the  Court  of  Chancery 
at  home. 

It  is  the  evils  nece$8aril]/  incidental  to  the  system 
we  would  desire  to  see  abated :  and  the  partial  or 
total  abolition  of  the  present  exclusive  jurisdiction  of 
the  Court  of  Chancery,  may  now  be  advanced  as  a 
question  of  policy  and  legislation,  depending  upon 
general  reasons  of  civil  jurisprudence  and  good  govern- 
ment. 

We  candidly  confess,  we  have  lost  all  hope  of  a  full 
measure  of  reform  from  the  tribunal  itself—if  indeed 
it  possesses  adequate  power  to  effect  it — ^with  our 
correspondent,  we  have  failed  to  perceive  the  mind  of 
the  Court  acting  in  unison  with  the  spirit  of  recent 
legislation. 

Habit  and  esprit  de  corps  have  been  influential  in 
all  ages,  and  with  men  in  all  stations.  Lord  Eldon 
invariably  discountenanced  every  legislative  enquiry, 
and  proposed  /eform.  It  is  said  of  him  that  the 
political  night-mare  of  innovation  haunted  his  imagi- 
nation. In  his  legal  vocabtilary,  reform  and  revolu- 
tion were  synonymous,  and  the  latter  word  was 
another  synonym  for  destruction.  He  was  deeply 
versed  in  the  fictions,  subtleties  and  procedure  of  En- 
glish Equity,  and  as  a  pedantic  linguist  conceived  the 
acquisition  of  the  dead  languages  to  be,  not  the  means 
of  acquiring  knowledge,  but  knowledge  itself:  so 
Lord  Eldon  mistook  the  means  for  the  end,  tho  forms 
of  Justice  for  the  substance  of  Equity. 

We  fear  in  the  words  of  "  a  City  Solicitor,"  that 
the  "constitutional  hatred  of  all  innovation''  will 
under  the  present  system,  'prevent  the  adoption  of 
appropriate  remedies  to  the  festering  grievances  of 
the  Court  of  Chancery.  The  Legislature  must  apply 
the  remedy,  or  the  virulence  of  the  disease  will  go  on 
increasing. 

It  is  not  our  intention  at  present  to  enter  fully  on  the 
great  and  important  question  to  which  we  have 
briefly  alluded ;  indeed  the  space  occupied  by  the  com- 
munication elsewhere,  would  prevent  it  in  this  num- 
ber. We  would  say  only,  that  master  minds  even  in 
England,  sorely  regret  the  bungling  division  of  legal 
science  into  Law  and  Equity.  On  the  Continent  and 
abroad,  it  is  the  just  subject  of  sarcasm  and  of 
ridicule.  No  less  an  authority  than  Sir  Bichard 
Bethell,  himself  the  most  eminent  lawyer  at  the  En- 


of  England,  and  the  probable  Lord  Chancellor  of 
England — has  condemned  the  absurdity  in  no  mea- 
sured terms.  These  are  his  words  : — "  For  above  a 
century  this  country  has  exhibited  the  anomalous 
spectacle  o(  distinct  tribunals,  acting  upon  antago^ 
nistic  principles,  and  dispensing  different  qualities  of 
justice.  Two  orders  of  legal  mind  have  been  created 
by  this  unnatural  teeming  asunder  of  an  entire  and 
indivisable  science,  each  conversant  with  a  part  only, 
and  neither  familiar  with  the  entire  system  of  English 
Law."  (Address  to  the  Juridical  Society,  12  March, 
1&56.) 

The  day  is  coming,  if  not  now  come,  for  a  change 
in  the  construction  of  our  Courts.  To  say  that  law 
is  not  equity,  is  to  reproaeh  the  administration  of 
justice. 

The  recent  Statute  admitting  of  equitable  defences 
in  actions  at  law,  is  a  step  in  the  right  direction.  Let 
the  extension  still  proceed,  till  step  by  step  the  two 
halves  approach  and  become  one  perfect  consolidated 
and  rational  whole.  Give  to  Courts  of  Law  the 
power  and  the  will  to  administer  "  equity,"  and  they 
become  Courts  of  Equity !  Give  to  Courts  of  Equity 
the  power  and  the  will  to  administer  "  law  "  expedi- 
ously  and  soundly,  and  they  become  Courts  of  Law ! ! 
The  wall  that  separates  the  two  sets  of  tribunals,  is 
more  imaginary  than  real.  The  "  strait  jacket "  of 
old  customs  and  old  abuses  is  totally  unfitted  for  us, 
and  must  be  cast  off. 


UNSEEMLY  PBUDS. 
Ever  and  anon  we  hear  of  disputes  between  County 
Councils    and  Courts  of  Quarter  Sessions,  Sheriffs 
and  others  concerned  in  the  adminisiration  of  justice. 
The  embroglios  usually  arise  out  of  the  question  of 
the  sufficiency  or  insufficiency  of  the  accomodation 
of  the  Court  Houses,  or  public  offices  contained  therein. 
We  pronounce  such  disputes  to  be  at  all  times  dis- 
graceful, and  at  no  time  defensible,  either  on  the 
ground  of  public  taste,  or  of  public  policy.     It  is  not 
often,  indeed,  that  they  assume  a   tangible   form. 
Faint   murmurings,  and  other  evidences   of  disssr^ 
tisfaction,  are  generally  the  strongest  indications 
of  their    existence.      It  is   a   pity  that   they   ex- 
ist at   all.     Our   Municipal  system  is  the  glory  of 
the  land ;  and  even  now  is  being  copied  to  the  letter 
in  the  Lower  Provinces  of  New  Brunswick,  Noya^ 
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Seotia,  and  Prince  Edward's  Island.  One  thing 
essential  to  its  successful  working  is  peace  and  har- 
mony on  the  part  of  all,  directly  or  indirectly  con- 
cerned in  its  administration.  When  disagreements  do 
arise,  they  are,  in  nine  cases  out  of  ten,  traceable  to 
very  minute  and  childish  causes.  Were  the  principle 
of  "  give  and  take,"  so  useful  between  individuals  in 
the  transactions  of  every-day  life,  to  enter  more  into 
the  transactions  of  pulilic  bodies,  the  evils  of  which 
we  complain,  would  not  find  an  abiding  place  where- 
ever  our  Municipal  institutions  flourish. 

A  Court  of  Quarter  Sessions  assembled,  begins  to 
survey  the  room  in  which  it  sits,  and  all  at  once  is 
struck  with  the  notion  that  damask  curtains  or  a 
Brussels  carpet,  would  be  a  decorative  improvement 
in  the  appearance  of  the  Court  Room.  Forthwith 
Mr.  A.  B.,  the  well  known  upholsterer,  is  ordered  to 
furnish  the  coveted  finery.  Nothing  doubting  the 
authority  of  the  Magistrates  to  give  the  order,  the 
curtains  and  carpets  are  duly  installed.  A  "little 
bill '  *  of  course  meekly  follows.  The  Magistrates  have 
no  public  fiinds  out  of  which  to  liquidate  the  same ; 
but  an  order  is  directed  to  the  County  Treasurer 
in  favor  of  the  importunate  tradesman,  for  the  amount 
of  his  "  small  account."  The  Council  get  into  a  pet 
at  the  wound  inflicted  upon  their  municipal  dignity,  and 
by  way  of  displaying  their  feelings,  and  of  showing 
their  authority,  the  right  of  the  Magistrates  to  draw 
the  order  is  flatly  denied.  The  unsuspecting  trades- 
man stands  aghast.  The  idea  of  Magistrates  doing 
a  thing  unlawful,  is  a  shock  of  considerable  power 
upon  the  nerves  even  of  a  dunning  tradesman.  He 
returns  to  his  patrons,  who  instantly  threaten  the  Mu- 
nicipal Corporation  with  all  that  is  dreadful  for  their 
contumacy.  Between  the  contending  bodies  the  bill 
remains  unpaid,  to  the  disgrace  of  Municipal  and 
local  government,  and  to  the  serious  loss  of  an  honest 
tradesman. 

We  draw  not  upon  our  imagination,  for  one 
link  of  this  chain  of  cross  purposes,  we  add  not 
one  line  of  fiction  upon  a  tale  of  undoubted  fact. 
The  case  is  one  which  for  years  past  has,  in  some 
shape  or  other,  thrust  itself  upon  our  attention.  Of 
late,  it  has  forced  itself  upon  the  Judges  of  the  Court 
of  Queen's  Bench,  and  has  from  them  received  a 
judicial  lecture. 

A  tradesman  under  circumstances,  very  similar  to 
those  we  have  pictured,  in  order  to  recover  the 


amount  of  his  claim,  commenced  an  action  against 
the  County  Council  of  Middlesex.  He  was  informed 
that  as  against  the  magistrates  in  Quarter  Sessions, 
his  order  was  waste  paper.  He  was  told  that  as 
against  the  County  Council  it  was  no  better.  In  a 
word,  he  was  told  in  plain  Saxon,  that  he  might 
"  whistle  for  his  money."  The  case  to  which  we  refer, 
is  Coombs  v.  The  Municipal  Council  of  the  County  of 
Middlesex,  reported  in  other  columns.  The  decision 
is  shortly  and  well  expressed  in  the  head  note  of  the 
case,  which  is  to  this  efiect :  "  The  Magistrates  in 
Quarter  Sessions  have  no  power  to  order  furniture  for 
the  Court  House,  and  the  County  Council  are  not 
liable  for  furniture  so  supplied.  The  fact  that  the 
Court  House  was  also  used  as  the  Shire-hall  for  the 
sittings  of  the  Council,  and  the  furniture  made  use  of 
by  them  can  make  no  difference." 

Were  we  further  to  moralize  upon  this  case,  we 
would  reduce  our  observations  to  two  points ;  first, 
the  Magistrates  in  Quarter  Sessions  ought  never  to 
have  drawn  the  order  :  second,  having  been  drawn, 
the  County  Council  ought  to  have  honored  it,  the 
expenditure  being  one  creditable  to  the  County. 
Here  is  displayed  the  want  of  that  principle  of 
"give  and  take,"  which  we  commend  as  essen- 
tial to  the  successful  working  of  Municipal  Insti- 
tutions. Though  the  Quarter  Sessions  did  wrong 
in  giving  the  order  for  the  furniture,  and  after- 
wards ordering  the  County  Treasurer  to  pay  for  it ; 
yet,  if  the  order  were  a  reasonable  one,  under  the  cir- 
cumstances, it  ought  not  to  have  been  disputed.  The 
Court  in  giving  judgment,  was  compelled  to  use  the 
following  language :  "  It  is  a  pity  there  should  be 
any  reluctance  on  the  part  of  the  Council,  to  do  any- 
thing reasonable  and  proper  for  the  furnishing  of  the 
Court  Room,  which  is  in  itself  a  very  satisfactory  one 
and  highly  creditable  to  the  County  ;  but  we  know 
no  ground  upon  which  we  could  hold  the  Council  to 
be  liable  to  pay  any  of  the  charges  referred  to  us." 

There  was  a  time  when  Justices  in  Quarter  Ses- 
sions were  clothed  with  authority  to  raise  funds  for 
the  support,  repair,  and  improvement  of  Court  Houses. 
That  power  no  longer  exists.  It  was,  in  1841,  made 
the  duty  of  the  Muncipalities  to  keep  public  buildings 
in  repair,  and  to  provide  means  and  defray  such  ex- 
penses connected  with  the  administration  of  justice, 
as  used  to  be  provided  for  by  the  Justices  of  tho 
Peace  out  of  the  District  Funds,  (4  &  5  Vic,  cap.  10, 


222 


LAW    JOURNAL. 


[December, 


s.  39.)  Hence  the  Court,  in  the  case  to  which  we  have 
referred,  very  properly  said  "  of  course  when  the  jus- 
tices of  the  peace  lost  the  power  of  raising  funds  to 
meet  these  charges,  the  duty  could  no  longer  be  in- 
cumbent upon  them  to  attend  to  those  objects."  •  In 
County  Councils  is  vested  the  discretion  of  doing 
what  is  necessary  for  repairing,  and  keeping  in  order 
the  Court  House,  Shire  Hall,  and  other  public  county 
buildings,  (12  Vic.  c.  81,  ss.  36  and  41.)  With  them, 
and  not  with  the  Justices  in  Quarter  Sessions,  must 
now  originate  orders  for  repairs  and  such  like.  All 
that  the  justice  can  do  is  to  request — not  to  order — 
to  pray — not  to  command.  Undoubtedly  if  the  build- 
ing were  to  become  ruinously  out  of  repair,  or  unfitted 
for  the  uses  designed,  there  are  ample  remedies  at 
law  independent  of  any  Statute.  But  for  matters  of 
slight  import,  though  perhaps  of  positive  convenience 
there  is  nothing  left  beyond  the  discretion  of  the 
Councils. 

For  the  success  of  our  Municipal  system,  we  repeat 
there  must  be  a  good  understanding  between  County 
Councils  and  public  ofiScers,  whose  duties  or  whose 
wants  bring  them  into  contact  with  the  Councils.  Ap- 
peals to  Courts  of  Justice,  arising  out  of  a  want  of 
courtesy  or  a  want  of  reason,  are  not  to  be  encouraged. 
Reasonable  requests  ought  to  be  treated  in  a  reason- 
able manner.  Tales  of  domestic  diflBculties  are  not 
calculated  to  inspire  public  respect.  Tales  of  Muni- 
cipal difficulties  are  quite  as  much  to  be  avoided. 

In  conclusion,  we  would  remark  that  our  observa- 
tions are  to  be  understood  as  strictly  confined  to  the 
subject  matter  noticed.  The  authority  of  the  Court 
of  Quarter  Sessions  to  order  payments  in  matters 
necessary  in  the  administration  of  criminal  law,  and 
requiring  prompt  discharge,  stands  on  a  difierent 
footing. 

THE  COMMON  LAW  COURTS. 


On  Saturday,  28th  November,  Michaelmas  Term 
closed.  The  Courts  of  Queen's  Bench  and  Common 
Pleas  were  fully  occupied ;  and  the  business,  so  far 
as  we  could  judge,  was  equally  divided. 

In  the  Queen's  Bench  there  were  ninety-seven 
rules  nisi  granted,  sixty  of  which  were  argued,  the 
remainder  standing  over  till  next  term.  Three  rules 
nisi  for  which  application  was  made  were  refused  ; 
others  remain  for  further  consideration.  The  first 
rule  for  a  new  trial  applied  for  in  a  criminal  case 


was,  we  are  told,  issued  by  this  Court.  One  other, 
we  believe,  was  also  granted  by  the  same  Court,  but 
is  enlarged  till  next  term.  There  were  not  less  than 
thirty-one  cases,  such  as  *  demurrers,*  *  special  cases,' 
'special  verdicts,*  and  ^points  reserved,*  set  down  on 
paper  days  and  argued  in  this  Court. 

In  the  Common  Pleas  there  were  eighty-six  mo- 
tions for  rules  nisi,  of  which  sixty-eight  were  granted 
and  eighteen  refused.  Of  the  sixty-eight  rules  grant- 
ed, twenty-four  were  argued  and  the  Remainder  en- 
larged. A  rule  applied  for  in  the  London  Forgery 
case  was  refused ;  the  judgment  refusing  it  was  read 
by  the  Chief  Justice  of  the  Court.  There  were  about 
the  same  number  of  cases  set  down  and  argued  on 
paper  days  as  in  the  Queen's  Bench  ;  the  precise 
number  was,  we  believe,  twenty-four. 

The  '^  humiliation  day*'  (Friday,  27th  November,) 
having  fallen  on  a  day  in  term,  slightly  interfered 
with  the  business  of  the  Courts ;  but  the  worst,  if 
not  the  only  effect  of  it,  was  to  cause  a  few  enlarge- 
ments which  otherwise  might  not  have  been  made. 
Our  chief  curiosity  was  to  observe  in  what  manner 
the  Act  allowing  applications  for  new  trials  in  crimi- 
nal cases  would  work.  We  saw  enough  to  convince 
us  that  it  will  become  a  lasting  and  a  beneficial 
measure ;  but  we  saw  also  that  new  trials  in  this 
class  of  cases  are  not  to  be  had  for  the  asking. 

The  days  appointed  for  the  delivery  of  judgments 
are: — 

In  the  Qaeen's  Bench  : 

Saturday,  12th  December,  2  o'clock. 
"        19th  December,  12  o'clock. 

In  the  Common  Pleas  : 

Tuesday,  15th  December,  12  o'clock. 

Friday,  18th  December,  12  o'clock,  (if  necessary.) 

In  the  Practice  Court : 

Tuesday,  15  th  December,  10  o'clock. 
Friday,  18th  December,  10  o'clock. 


The  case  of  Kyckman  v.  Ryckman,  reported  in 
other  columns,  bears  out  the  remarks  we  made  in  our 
last  issue  as  to  the  present  unsatisfactory  state  of  the 
Law  of  Dower  in  Upper  Canada. 


In  order  to  make  room  for  the  letter  of  "  a  Citv 
Solicitor,"  we  have  been  obliged  to  omit  our  Chamber 
cases  and  some  editorials  which  will  appear  in  our 
next. 
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THE  WIG. 

We  decline  publishing  the  article  from  a  worthy 
correspondent,  who  advocates  the  use  of  the  Barris- 
ter's wig  in  our  Courts,  on  the  ground  of  "  British 
usage,"  and  "protection  to  the  head/* 

Fully  alive  to  the  value  of  externals,  we  have  vet 
to  learn  that  a  wig  adds  anything  to  the  wearer  :  but 
if  our  friend  J.  J.  goes  on  the  plea  that  "  there's  wis- 
dom in  a  wig,**  wo  aid  him  with  the  following 
authority,  without  being  answerable  for  its  exact 
whereabouts. 

Had  Absolom,  like  other  folk,  invested  in  a  bob ; 
He  ne'er  had  carsed  the  fatal  oak,  nor  felt  the  dart  of  Joab : 
Bat  when  with  pangs  of  death  oppressed,  he  hung  upon  the  twig, 
His  bleeding  breast  must  have  confessed  there's  wisdom  in  a  wig. 

CORRESPONDENCE. 

lb  the  EdUors  of  the  Law  Journals 
Obntlbmen, 

Although  I  am  glad  to  see  that  the  article  in  your  Journal  of 
the  month  of  May  last,  has  been  followed  on  the  10th  of  June, 
1857,  by  the  Statute  20  Vic.  cap.  56,  in  a  slight  degree  im- 
proving and  simplifying  the  proceedings  of  the  Court  of  Chan- 
eery,  and  to  some  extent  giving  effect  to  some  of  your  sugges- 
tions, yet  you  may  rely  upon  it  that  practically  the  benefit 
conferred  will  be  scarcely  perceptible,  because  the  change  is 
too  slight  and  superficial,  and  the  Act  bears  the  impress  on 
the  face  of  it  of  being  drawn  by  persons,  w)io,  however 
good  their  intentions,  had  not  sufficient  knowledge  of  Chancery 
practice  to  be  able  to  find  out  where  the  evil  was,  and  in  what 
it  consists.  To  speak  figuratively,  the  Legislature,  in  passing 
that  Statute,  were  merely  nibbling  at  the  outside  edge  of  three 
or  four  of  the  leaves  instead  of  striking  at  the  root  of  the  evil. 
The  only  point  of  view  in  which  that  Act  appears  anything  like 
a  benefit  is  this — that  it  is  a  Legislative  acknowledgement  of 
the  existence  of  the  evil,  shows  a  Legislative  desire  to  remove 
it,  and  promises  further  Legislative  action  to  accomplish  that 
purpose. 

With  a  view,  therefore,  to  the  approaching  Session  of  Parliar 
ment,  and  in  the  hope  of  being  able  to  assist  in  placing  the 
latent  evil  with  greater  distinctness  before  the  public — pointing 
out  in  what  it  consists,  and  howyit  can  be  removed  and  reme- 
died, and,  through  the  public,  forcing  such  information  upon 
the  Legislature,  and  so  obtaining  from  them  some  future  action 
in  the  matter  which  may  be  sufficiently  thorough  to  produce 
general  practical  benefit,  I  venture  to  address  to  yon  the  ob- 
servations which  follow,  which  I  think  go  far  more  fully  into 
the  matter  treated  of  in  your  article,  or  at  least  show  different 
views  of  the  subject,  although  I  feel  that  they  are  written  in 
too  great  a  hurry,  and  are  too  little  systematized,  to  do  much 
more  than  to  direct  attention  to  and  provoke  a  discussion  of 
the  subject ;  but  if  that  object  be  attained  and  information 
elicited,  they  will  not  have  been  wholly  fruitless. 

The  first  and  chief  anomaly  in  the  present  system  of  Chan- 
cery which  presents  itself,  is  the  strange  and  utter  ropugnanc^" 
between  the  theory  of  the  law  of  equity,  or  the  abstract  maximii 
upon  which  the  Court  professes  to  base  its  judgments,  and  the 
theory  of  its  practice,  or  the  steps  and  means  by  which  the 


parties  are  enabled  to  introduce  their  disputes  into  the  Court, 
and  to  which  they  are  restricted,  for  the  purpose  of  obtaining 
some  decision  upon  them  ;  and  also,  when  that  decision  is  ob- 
tained, to  get  it  carried  out,  and  changed  from  an  airy  notion 
merely  existing  on  paper,  to  an  accomplished  fact — a  tangible 
reality. 

It  must  be  sufficiently  plain  to  any  reasonable  understand- 
ing, to  be  without  argument  assumed  as  an  axiom,  that  in 
judicial  proceedings,  provided  the  parties  and  their  case  or 
dispute  are  introduced  to  the  Court,  it  is  not  of  the  slightest 
consequence  in  the  world  as  respects  the  decision  of  the  matter 
by  the  Court,  by  what  ceremonies  or  without  what  ceremonies 
that  introduction  is  effected.  Nor,  after  the  decision  is  once 
pronounced,does  it  matter  by  what  ceremonies  or  without  what 
ceremonies  the  parties,  with  their  case  or  matter  so  decided, 
make  their  exit,  and  have  that  decision  carried  into  effect,  so 
that  it  be  carried  into  effect ;  while,  on  the  other  hand,  it  is 
of  the  utmost  importance  that  the  matter  itself,  to  be  decided, 
should  he  decided  justly  and  according  to  the  rules  of  right, 
which  it  is  or  at  least  ought  to  be  the  object  of  all  laws  to 
oblige  all  persons  to  observe.  That  the  matter  cannot  be  pro- 
perly decided,  unlessthe  Judge  correctly  and  distinctly  under- 
stands what  each  party  claims,  and  what  each  party  disputes 
of  the  other's  claims,  and  that  whatever  time  or  trouble  is 
necessarily  occupied  in  effecting  such  purp  mes,  is  properly  and 
judiciously  expended.  But  the  present  Chancery  system  sins 
against  and  adopts  the  exact  reverse  of  all  those  principles  ; 
whilst  common  law  follows  those  principles  as  far  as  its  imper- 
fect barbarous  origin  will  permit.  And  it  is  to  that  circumstance 
alone  that  we  owe  the  cramped,  arbitrary,  imperfect  theory 
of  the  Common  Law  Courts,  which,  instead  of  first  devising  a 
comprehensive  system  to  govern  all  cases,  begins  at  the  w*rong 
end,  and  decides  that  a  confused  medley  of  arbitrary,  indepen- 
dent, conflicting  decisions  are  to  govern  all  systems  which 
future  Judges  may  endeavour  to  extract  from  such  materials  ; 
which  refuses  to  extend  itself  to  injuries  for  which  it  has  not 
preoedente,  and  will  not  adapt  itself  to  the  changing  circum- 
stances of  mankind.  Tet,  aided  by  its  excellent  system  of 
pleading  and  practice,  it  is  a  blessing  as  far  as  it  extends,  and 
deservedly  popular;  while  the  comprehensive,  noble  theory  of 
equity  law,  which  is  modeled  upon  the  most  perfect  systems  of 
the  most  enlightened  nations  of  antiquity,  instead  of  the  most 
barbarous,  and  which,  in  mere  theory  at  least,  embraces  every 
subject,  adapts  itself  to  all  circumstances  of  life,  and,  as  far  as 
possible,  prevents  the  occurrence  of  injuries — shackled  and 
paralysed  by  its  absurd,  disastrous  practice — in  its  action  de- 
stroys what  by  its  words  it  pretends  to  grant — operates  most 
injuriously,  and  is  deservedly  unpopular. 

To  illustrate  the  above,  and  make  the  difference  in  the 
working  of  these  systems  more  easily  discernible  by  an  illus- 
tration placing  them  in  juxtaposition,  let  us  suppose  the  case 
of  a  country  merchant,  doing  a  thriving  bujsiness  on  the  credit 
system — peculiar  to  this  country— who  has  made  large  profits, 
IS  he  has  reason  to  suppose,  when  all  is  wound  up,  but  who 
)wes  a  considerable  sum  (though  niuoh  less  than  he 'is  owed) 
in  notes  at  three  months  to  those  he  buys  from,  according  to 
the  usaal  course  of  trade  of  the  Province.    An  unexpected 
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C'tmmercial  crisis  occurs  ;  he  is  pressed  by  his  creditors  ;  and 
to  save  himself  urges  bis  debtors,  ^ets  murtgnges  on  realty  to 
secure  his  debts  from  XlOO  to  J&200  each.  The  mortgagee 
having  become  due,  and  he  being  informed  by  his  creditors 
that  they  cannot  renew  much  longer  without  half  being  paid, 
commences  suits  in  Chancery  to  sell  the  mortgaged  premises, 
and  his  creditors  agree  to  wait  nine  months  to  enable  him  to 
pay  half  his  liabilities  to  them,  but  warn  him  that  in  case  of 
default,  they  will  sue  him  at  law  on  his  notes.  Upon 
hearing  this  ultimatum  he  goes  to  a  Chancery  lawyer,  because 
he  is  in  a  hurry,  and  knows  the  land  is  all  or  nearly  all  he 
can  get,  and  because  he  is  told  that  Chancery  will  decree,  in 
simple  matters  of  that  sort,  that  the  mortgage  money  shall  be 
paid  or  the  mortgaged  premises  sold  within  six  months,  and 
the  purch^e  money  applied  to  the  payment  of  the  mortgage 
debt,  interest,  and  costs,  and  the  mortgagors  decreed  to  pay 
the  deficiency,  and  that  in  Chancery  they  cannot  defend  for 
time,  as  they  must  swear  to  the  truth  of  their  answer — which 
is  the  theory  of  that  Court  on  that  subject.  So  he  enters  all 
his  suits  in  Chancery,  and  returns  home  in  fancied  security, 
and  on  his  way  reasons  thus — 

True,  my  creditors  hold  my  notes,  which  I  cannot  defend 
effectually,  because  the  debt  is  ascertained  and  my  signature 
admits  all,  and  judgment  must  follow ;  but  then  my  mortgages 
do  the  same  thing,  and  I  have  nine  months'  start,  and  brides 
they  must  exhaust  my  personal  property  on^.  /a.  goods  before 
fi,  Ja.  lands  can  isst|e,  on  which  a  year  must  elapse  before 
offering  fo/  sale,  and  as  the  full  value  is  never  offered,  three 
months  more  must  elapee  before  they  can  be  sold  on  a  ven,  ex. 
Such  is  the  more  imperfect  theory  of  the  Conmon  Iaw  ;  so 
that  if  the  worst  comes  to  the  worst,  what  is  owed  me  will  be 
collected  first,  and  I  can  pay  my  liabilities  with  the  proceeds, 
and  leave  something  handsome  besides. 

Now  mark  how  in  practice  and  in  point  of  fact  the  rival 
theories  of  these  rival  Coorts  are  carried  out.  We  will  more 
easily  see  this  by  following  out  one  of  the  suits,  whioh  is  a  pro- 
totype of  Uie  others.  Time  wears  on.  The  Chancery  suits 
are  pushed  to  the  utmost  extremity  by  the  most  competent 
soUcicor;  but  oar  Chancery  pleading,  contrary  to  legal 
pleading,  and  contrary  even  to  English  Chancery  pleading, 
ordains  that  what  is  not  denied  is  still  not  admitted  ny  defon- 
dant,  and  must  be  proved  by  plain tifif^  and  that  if  any  answer 
is  put  in  the  bill  cannot  be  taken  pro  confess,  the  defendant 
takes  advantage  of  this,  and  simply  says,  by  way  of  defence, 
that  he  believes  plaintiff  to  be  deeply  indebted  to  other  persons. 
This,  though  obviously  no  defence  as  will  be  fully  established 
at  the  bearing,  serves  the  purpose  of  delay.  The  plaintiff  most 
prove  his  case ;  and  as  he  can  only  examine  witnesses  in  exa- 
mination time,  and  must  give  fourteen  days'  notice  of  exami- 
nation, and  is  within  thirteen  days  of  the  next  examination 
term,  he  is  too  late,  and  so  is  thrown  over  three  months  and 
thirteen  days  later ;  and  as  defendant  delayed  the  full  month 
he  was  allowed  before  answering,  and  as  thirteen  days  more 
elapsed  before  the  bill  could  be  drawn,  filed,  office  copies  of  it 
got  and  served,  four  months  of  the  nine  are  gone.  A  month 
more  (five  of  the  nine)  must  then  elapse  before  the  case  is 
brought  to  a  hearing ;  but  while  plaintiff  was  taking  his  evid- 
ence, defendant  manages  to  prove  by  witnesses  (what  is  not  at 
all  unusual  with  people  emoarrassed  with  debts)  that  after 
giving  plain  tiff  his  mortgage,  defendant  gave  three  or  four  other 
mortgages  for  small  amounts  to  others,  and  that  twenty  other 
parties  in  the  Division  and  other  Courts,recovered  and  registered 
judgments  from  £10  upwards  against  defendant,  so  after  wait- 
ing two  weeks  more  for  the  case  to  be  called  at  the  hearing 
term,  it  comes  on ;  and  the  Court  holding  that  though  it  is 
perfectly  clear  that  what  the  defendant  urged  as  a  defence 
amounted  to  nothing  against  plaintiff,  and  ajthougb  the  sub- 
sequent incumbrances  have  no  force  against  plaintiff^s  mort- 
gage, and  though  there  isnodoubtof  the  rights  of  the  plaintiff 
and  defendant,  yet  will  not  decide  between  them  without  also 
deciding  between  defendant  and  all  claimants  against  him  in 


the  same  decree,  so  they  take  three  months  to  consider  what 
decree  to  make,  and  then  decide  next  term,  as  in  MoffaU  v. 
March,  3  Grant,  163,  by  decreeing  a  reference  to  discover  sub- 
sequent imcumbrances,  to  have  them  added  as  parties,  with 
power  to  take  accounts  and  settle  priorities  between  them, 
reserving  further  directions  and  costs.    Eight  and  a  half  of 
the  nine  months  are  now  elapsed ;  but  the  merchant  goes  to 
his  creditors,  shows  them  how  matters  are,  and  with  difficulty, 
and  on  the  strength  of  the  decree  in  his  favour,  gets  three 
months  more — making  in  all  one  year.    Of  theae  three  months, 
one  is  spent  in  frequent  applications  to  the  Registrar  of  the 
Court,  endeavouring  to  get  the  decree  settled,  drawn  out,  and 
executed  in  due  form.     When  obtained,  the  decree  must  be 
brought  into  the  Master's  office,  and  two  warrants  obtained — 
one  to  consider,  upon  whioh  nothing  is  done,  being  mere  form 
— another  appointing  a  future  day,  generally  two  weeks  off, 
though  often  longer,  as  other  cases  may  be  fixed  for  the  prior 
days.    This  consumes  more  time  ;  and  then  the  Master  com- 
mences business,  and  it  is  proved  that  the  incumbrancers  are 
in  existence;  but  the  defendant,  though  subpoenaed,  did  not 
attend,  and  the  Master  has  no  evidence  to  satisfy  him  whether 
or  not  there  are  more  incumbrancers.    Therefore  he  orders 
them  to  be  advertised  for,  under  rule  42,  sec.  14  and  sec.  11 — 
that  occn  pies  at  least  another  month.    At  the  end  of  that  time, 
it  being  pioved  to  the  Master  that  the  advertisements  were 
made,  and  no  other  incumbrancer  coming  in,  he  gives  his  order 
under  the  same  rule,  s.  15,  to  make  them  parties  by  having  each 
of  them  served  with  an  office  c«)py  of  the  decree.    It  takefl  at 
least  two  weeks  to  serve  all ;  and  when  served  with  these  copies 
of  decree,  each  party  has  fourteen  days  from  service  on  him  to 
deliberate  whetner  he  will  move  to   discharge  the  order,  or 
move  to  add  to  the  decree,  or  to  vary  it,  or  to  submit  to  be 
made  a  party*    Most  of  them  submit ;  but  one  obstinate  fellow 
disputes  on  long  affidavits  every  part ;  then  the  papers  and 
evidence  must  he  transmitted  to  the  Court  at  Toronto,  and  the 
Court  grant  a  day  to  argue  it.    Counter  affidavits  are  put  in, 
and  the  matter  argued  at  the  expiration  of  another  month. 
Then  the  Court  take  time  to  consider  till  the  next  term,  say 
three  months  more,  what  they  will  order.    In  the  mean  time 
all  proceedings  in  the  Master's  office  remiun  at  a  stand  stilL 

The  year  given  by  the  creditors  to  the  merchant  has  elapsed 
for  some  time.  At  the  end  of  that  year  they  sue  him  at  law — 
(We  will  suppose  all  the  above  to  occur  after  the  Stat  20  Vic. 
cap.  57,  as  to  bills  and  notes,  oomee  into  foroe).  Sixteen  days 
from  the  service  of  the  summons  commencing  the  suits  at  law, 
the  merchant,  not  being  able  to  dispute  the  amount  of  the  notes 
nor  to  swear  to  a  legal  or  equitable  defence  as  required  by  sect.  5 
of  that  Act  previous  to  being  allowed  to  put  in  any  defence,  had 
final  judgment  entered  against  him  on  the  seyenteenth  day  after 
service  of  the  summons,  upon  which  a  Ji,  fa-  goods  issued 
on  prcBcipe  merely  as  of  course.  It  was  put  in  the  Sheriff's 
hands  within  an  hour  after  the  judgm«»nt  was  entered ;  and 
thereupon  without  an^  further  motions  whatever,  by  mere 
force  and  virtue  of  his  office,  the  Sheriff  seized,  under  the 
creditors'  execution  at  law,  all  the  merchant's  goods,  chattels, 
and  effects,  debts,  bills,  notes,  monies,  claims,  &o.,  under  the 
22d  section  of  the  Act,  and  within  a  few  weeks  after  made  the 
greater  part  of  the  money  by  Sheriff^s  sale  to  the  highest  bid- 
der at  public  auction,  and  returned  the  writ  accordingly,  and 
thereupon  the  plaintiff's  attorneys  in  these  common  law 
actions,  on  merely  filing  that  writ  and  return  in  the  office,  ob- 
tained AfLfa,  against  the  merchant's  lands,  issued  in  a  similar 
way  as  the  fi.fa,  eoods  had,  and  the  Sheriff  under  it  immedi- 
ately seized  and  advertised  the  lands  for  sale. 

All  this  time  the  merchant  has  not  been  able  to  ^t  one 
farthing  out  of  his  Chancery  proceedings ;  but  by  this  time 
three  months  more  have  elapsed,  and  the  Chancery  term  has 
come  round,  and  the  Court  de?ide  that  the  obstinate  fellow 
who  moved  the  Court  was  wrong,  and  must  be  made  a 
party  as  well  as  the  rest.  After  two  weeks'  delay  the  order 
or  decree  to  that  effect  is  obtained  and  transmitted  with  the 


1857.] 


LAW    JOURNAL. 


225 


papers  to  the  Deputy  Master  in  the  coantry.  That  unties  his 
hands,  and  the  suits  in  Chancery  begin  to  move  again.  And  the 
pUinti?  in  Chancery  now  takes  out  two  other  warrants  from 
the  Master  to  consider  and  to  proceed  with  the  reference  on  a 
future  day,  as  before — suppose  him  in  luck,  and  that  it  is  that 
day  two  weeks— *  then  they  examine  witnesses  to  ascertain 
if  the  incumbrances  are  still  due,  or  what  part  of  them  are, 
and  which  of  the  mortgages  and  judgments  ought  to  be  paid 
first,  and  which  last. 

All  this  consumes  at  least  one  month  more ;  then  the  Master 
makes  his  report  in  that  behalf,  ascertains  how  much  is  due  to 
each,  and  directs«the  mortgagor  when  and  where  and  to  whom 
he  is  to  pay ; — now  every  one  of  these  numerous  defendants 
may  except  to  the  Master's  report,  and  have  the  matter  re- 
argued and  decided  by  the  Court  on  the  evidence  taken  by  the 
Master,  which  is  very  frequently  done,  and  causes  great  delay  ; 
but  we  will  suppose  in  this  instance  that  none  of  the  defend- 
ants do  so, — the  report  must  nevertheless  be  served  on  the 
mortgagor,  and  he  must  have  six  months  after  that  service  to 
consider  whether  he  will  pay  or  let  the  place  be  sold :  (see 
White  V.  Beaaley,  2  Grant  R.  660.)  Ue  does  not  pay  them ;  all 
which  has  to  be  proved  on  affidavit  to  the  Deputy  Master ;  yet 
even  now  the  mortgaged  premises  cannot  be  ordered  to  be  sold, 
fur  although  it  might  as  against  the  mortgagor,  all  the  subse- 
quent incumbrancers  to  plaintiff  have  to  be  dealt  with  before 
any  sale  can  be  ordered,  consequently  the  Master  must  issue 
another  warrant  appoinling  another  future  day  (say  two  weeks 
after)  to  report.  That  warrant  being  served  on  the  mortgagor, 
and  he  not  appearing,  or  if  he  appear  not*  showing  sufficient 
cause  to  the  contrary,  the  Master  reports  again.  And  upon 
this  report)  the  Master's  powers  being  for  the  present  at  an 
end,  the  whole  case  and  all  papers  and  evidence  is  again 
transmitted  from  the  Deputy  Master  in  the  country  to  the 
Court  at  Toronto,  for  further  directions  (pursuant  to  MoffaU  v. 
Ward,  3  Grant,  R.  164),  which  consumes  at  least  another 
month  ;  and  thereupon  it  is  re-heard,  argued,  and  considered, 
for  three  months  more,  when  the  Court  decides  (pursuant  to 
Carroll  v.  Hopkins,  4  Grant,  K  435),  as  to  the  incumbranc- 
ers subsequent  to  plaintiff,  who  are  now  in  the  position  of 
mortgagees  as  respects  the  plaintiff,  *'  that  they  should  have 
successive  days  of  redemption  according  to  their  priorities,  but 
of  necessity  as  short  a  time  would  be  given  to  eaoh  as  would 
be  compatible  with  the  ends  of  Justice.*' 

The  first  part  of  that  judgment,  added  to  the  delay  already 
incurred,  throws  the  unfortunate  coantry  merchant  into  dis- 
may ;  but  the  last  part  sounds  well,  gives  hope  of  increased 
celerity  of  movement,  and  partially  revives  him.  Let  us  turn 
to  Higney  v.  Fuller,  4  Grant,  198,  for  its  meaning,  and  we  find 
as  far  ad  the  unfoitunate  merchant  is  concerned,  it  is  vox  et 
prceterea  nihil,  for  as  he  can  only  in  that  case  swear  and  pro- 
duce affidavits  of  others  proving  that  the  mortgaged  property 
is  not  sufficient  to  pay  the  principal  money,  interest  and  costs, 
without  paying  any  part  of  the  claims  of  the  other  incum- 
brancers, and  could  not  swear  that  the  mortgaged  premises  (be- 
ing land)  was  likely  to  be  deteriorated  in  value  by  waiting  the 
usual  time,  the  Court  decided  that  although  they  had  power 
to  order  immediate  sale  if  they  pleased,  yet  "  under  existing 
circumstances"  it  would  be  **  incompatible  with  the  endk  of 
justice"  not^  to  allow  the  usual  time  to  redeem,  which  White  v. 
Beasley,  above  cited,  shows,  is  six  months  both  as  to  judgments 
and  mortgages,  consequently  ther  decree  is  made  out,  decreeing 
the  first  subsiequent  incumbrancer  to  the  unfortunate  merchant 
to  pay  within  six  months  after  service  on  him  of  that  last  de- 
cree, and  in  case  of  his  making  default  in  paying  (which,  of 
course,  "  under  the  circumstances"  he  will),  then  the  next  to 
pay  within  six  months,  and  so  on  through  the  whole  twenty- 
four  subsequent  incumbrancers. 

It  tikes  some  time  to  get  the  decree  out,  to  get  an  office 
copy  of  it,  and  to  get  it  served  on  the  first  subsequent  incum- 
brancer, say  two  weeks,  and  when  that  is  done,  and  the  six 
months  elapses  without  payment,  the  matter  being  brought 


before  Mr.  Y.-C.  Spragge,  as  we  may  suppose  to  be  the  case, 
he  decides,  as  he  before  decided  in  one  case  (not  reported,  I 
believe),  that  upon  every  successive  default  of  every  subse- 

Suent  incumbrancer,  there  must  be  another  application  to  the 
ourt  or  the  Master  on  affidavits,  proving  the  services  and 
defaults,  and  ascertaining  the  additional  costs  occasioned,  and 
ordering  the  next  incumbrancer  to  pay  the  same  within  six 
months  after  service  on  him  of  such  Master's  report,  or  be 
barred  like  the  last ;  so  that  besides  the  six  months  to  each, 
an  intermediate  period  of  from  one  to  two  months  (to  be  within 
the  mark,  suppose  one  month)  between  each  six  months,  is 
also  in  actual  practice  and  fact  lost ;  yet  though  every  person 
knows  no  subsequent  incumbrancer  will  be  mad  enough  to 
pay  more  to  redeem  the  place,  than,  when  redeemed,  it  is 
worth,  no  sale  can  take  place  till  all  are  barred  with  the  above 
loss  of  time. 

To  avoid  the  unnecessary  tediousness  of  relating  each  sue* 
cessive  step,  we  imagine  the  six  months  and  one  month  for 
each  of  the  twenty-four  incumbrancers  subsequent  to  the  mer- 
chant to  have  elapsed— ^that  all  due  steps  to  bar  the  whole  of 
them  have  been  taken,  and  thus  all  are  barred, — then  of 
course  all  but  those  versed  in  Chancery  would  suppose  that 
the  sale  would  take  place  immediately,  by  some  officer  whose 
duty  it  was  to  effect  it.  Not  so ;  for,  first,  at  more  delay  and 
expense,  a  final  order  of  the  Court  confirming  the  foreclosure 
of  the  mortgagor  and  all  the  subsequent  incumbrancers,  and 
allowing  a  sale  to  take  place,  must  be  obtained,  and  then  in 
practice  the  whole  matter  is  transmitted  back  again  from  the 
Court  at  Toronto  to  the  Deputy  Master  in  the  country,  where 
the  sale  must  be  conducted  according  to  the  tedious,  useless, 
expensive  clogs,  checks,  and  ceremonies  fully  detailed  in  the 
Chancery  Rule  36  of  our  Court,  and  the  Schedule  0,  attached 
to  those  rules,  prescribing  the  conditions  of  such  sale — too 
long  to  insert,  but  to  which  I  refer  the  curious  for  many  de- 
lays and  details  I  have  not  room  to  insert. 

A  few  of  the  principles  are  that  the  original  decrees  and  final 
order  must  be  deposited  in  the  Master's  office.  Two  warrants 
got  from  the  Deputy  Master— one  called  a  warrant  to  consider, 
which  is  under  written  **  on  leaving  papers,"  and  is  never  in- 
tended to  be  acted  on,  being  merely  to  create  costs  and  add  to 
the  fees  by  which  the  Deputy  Master  is  paid  ;  the  other  a  real 
warrant  appointing  a  future  day,  under  written  "  to  proceed 
with  the  reference.''  This  is  served  on  all  parties,  and  at  the 
appointed  day  they  meet,  if  they  see  fit.  Whether  they  do  or 
not,  the  plaintiff,  who  has  been  appointed  to  have  the  conduct 
of  the  sale,  is  to  bring  in  a  draft  of  an  advertisement  for  the 
sale — and  he  is  expressly ^tn^id  to  bring  in  the  proposed  condi- 
tions of  sale  at  that  meeting — ^which  draft  advertisement  Chat 
rule  prescribes  must  contain,  besides  what  is  useful,  such  as 
the  time  and  place  of  sale,  and  the  property  to  be  sold,  a  vast 
amount  of  useless  statements,  which  cost  large  sums  to  print, 
4uch  as  giving  an  exact  and  minute  foreshadowing  of  the  con- 
ditions of  the  sale  (which,  when  advertised,  cannot  be  changed 
to  suit  purchasers,  and  are  unnecessary  to  be  known  till  be- 
fore the  sale  at  the  time  and  place  advertised),  and  a  minute 
foreshadowing  of  all  the  ceremonies  which  will  be  observed  for 
offering  it  for  sale  by  the  person  who  is  to  act  as  salesman.  The 
Master  must  also  decide  whether  he  is  going  himself  to  act  as 
salesman  or  hire  an  auctioneer.  If  the  latter,  what  auctioneer  7 
whether  they  are  to  use  the  ordinary  conditions  of  sale,  or  de- 
vise others ;  how  many  times  the  sale  is  to  be  advertised,  and 
where  ?  After  that,  the  conditions  of  sale  must  be  devised, 
and  a  form  of  agreement  for  the  contemplated  purchaser  to  sign. 
All  must  be  printed  expressly  for  the  occasion  at  great  and 
useless  expense.  In  practice  the  sale  does  not  take  place  for 
six  months  or  more  after  the  advertisement.  If  anv  one  pur- 
chases then,  instead  of  at  once  paying  his  money  and  getting 
his  deed  from  the  person  who  sells  (m  would  be  the  case  at 
Common  L:iw),  and  paying  his  money  if  the  sale  was  for  cash, 
or  if  on  credit  paying  down  the  portion  stipulated  and  giving 
a  mortgage  to  the  officer  of  the  Court  for  the  balance,  and  get- 
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ting  his  deed,  as  oommoD  ssnse  would  dictAte»  the  pnrohfiser 
must  pay  ten  par  cent,  of  the  purchase  money  to  the  plaintiff 
or  bis  solicitor,  who,  however,  cannot  keep  it  although  it  be 
loQfi^s  to  them,  but  must  forthwith  pay  it  into  Court  again, 
whiph  means  into  some  Bank  named  in  the  decree,  subject  to 
the  order  of  the  llegistrar.  The  purchaser  must  sign  the 
printed  agreement  for  sale.  The  auctiY)neer  who  sold  must 
make  an  affidaritof  the  circumstances,  which  affidavit  and  the 
printed  conditions  of  sale  are  to  be  annexed  to  the  coatract 
signed  by  the  purchaser,  and  all  transmitted  to  Toronto  and 
filed  with  the  Registrar  there :  (see  Bttterton  y.  SlauwUm^  4 
Grant,  10),  to  be  confirmed  by  the  Court,  if  not  objected  to 
within  fourteen  days  after  being  filed. 

And  now  the  merchant  imagines  his  labours  and  troubles 
are  at  length  finished  ;  but  such  is  not  the  case,  for  the  decree 
being  in  the  ordinary  form  that  the  mortgaged  premises  should 
be  sold  and  the  mortgagor  ordered  to  pay  the  deficiency,  the 
conditions  of  sale,  though  drawn  with  great  care,  by  some 
oversight  or  want  of  knowledge  of  the  facts,  which  it  is  ofben 
almost  impossible  to  provide  against,  happens  to  mention  that 
the  mortgaged  premises  were  to  be  sold  subject  to  the  dower 
of  the  mortgagor's  wife,  when  in  point  of  fact  the  widow,  in 
one  of  the  subsequent  mortgages,  had  joined  to  bar  the  dower ; 
therefore,  technically  speaking,  she  was  only  entitled  to  dower 
of  the  equity  of  redemption  of  the  land,  so  the  mortgagor, 
having  a  nominal  interest  in  the  matter,  on  the  supposition 
that  some  day  he  might  be  worth  something  and  be  obliged  to 
pay  the  surplus  of  the  costs,  which  the  purchase  money  of  the 
land  was  not  sufficient  to  satisfy,  makes  an  affidavit  of  those 
factS)  also  stating  that  he  believes  the  purchaser  would  have 
bid  more  if  he  knew  the  dower  was  only  on  the  equity  of  re- 
demption of  the  land,  and  moves  the  Court  within  the  four^ 
teen  days  on  that  ground. 

The  purchaser  is  asked  by  the  merchant  for  an  affidavit  de- 
nying that  he  would  have  paid  more  even  if  aware  that  the 
dower  was  only  in  the  eouity  of  redemption,  which  there  could 
not  be  any  difficulty  in  aoing,  especially  as  the  merchant  was 
a  hale  young  man,  while  his  wife,  by  whom  he  got  part  of  the 
means  which  set  him  up  in  business,  was  sickly  and  old,  and 
the  chance  of  survivorship  impeared  ridiculous ;  but  the  pur- 
ehaser  refuses  to  make  the  affidavit,  saying  he  had  had  trouble 
enough  with  the  matter  already,  was  sorry  he  ever  got  into  it, 
and  it  might  go  to  Jericho  I  consequently  he  is  glad  to  be  out 
of  it.  It  not  having  been  denied  by  the  purchaser,  the  Court, 
on  the  authority  of  Jones  v.  Clarke,  1  Grant,  R.  368,  seise  hold 
of  that  circumstance,  in  order,  as  usual,  to  fiivour  the  debtor 
as  much  as  possible ;  and  all  that  has  been  done  to  effect  the 
former  sale  goes  for  nothing! 

New  advertisements  correcting  the  unfbrtanate  omission 
are  made  out,  and  eight  months  more  elapse ;  then  it  is  offered 
for  sale  again  to  the  highest  bidder,  with  a  reserved  bid  to  the 
amount  of  the  first  sale ;  but  in  the  meantime  a  commercial 
crisis  like  the  present  has  arisen,  and  is  continuing ;  land  has 
fallen  so  much  that  no  one  bids,  and  it  remains  unsold 
until  the  expiration  of  another  year,  when  money  gets  easier 
and  land  begins  to  rise  again,  and  then  it  is  sold  for  an  ad- 
vance of  £5  to  another  person,  the  same  proceedings  are  again 
taken  to  confirm  the  sale,  and  this  time  there  being  no  opposi- 
tion, the  sale  is  at  length  confirmed  ;  and  the  Court  pass  the 
property  to  the  purchaser  by  a  vesting  order,  under  the  7th 
section  of  the  late  Chancery  Amendment  Act,  and  after  a 
loss  of  much  more  time  —  at  least  one  month — in  making 
applications  to  have  the  costs  taxed  and  the  amount  of  unpaid 
excess,  for  which  the  mortgagor  was  by  the  decree  made  liable, 
and  to  get  the  m<mey  out  of  the  Bank  again,  the  matter  is 
closed,  aud  plaintiff  at  length  gets  the  purchase  money,  that 
is,  provided  he  is  lucky  enough  to  find  the  Court  in  the  humor 
to  adopt  that  option  given  by  the  late  Statute,  which,  out  of 
commiseration  of  his  past  misfortunes,  we  will  suppose  to  be 
the  cose — though  it  by  no  means  follows  as  a  necessary  conse- 
quence that  the  Court  would  do  so,  the  Statute  giving  them  the 


option.  They  still  might  take  th«  old  way  of  directing  all  the 
parties  to  join  in  the  conveyance  to  the  purchaser,  in  which 
case  much  more  time  and  money  would  require  to  be  wasted 
in  getting  the  conveyance  settled  before  the  Master,  and  fore* 
ing  the  parties  to  join  in  it.  And  if  the  mortgagor,  as  is  fre- 
quently the  case,  in  view  of  his  difficulties  and  to  escape 
attachment  and  imprisonment  for  the  costs  yet  unsatified,  ab* 
soonds^-searching  all  over  the  county  to  fi.id  him  out  and  serve 
him  with  the  necessary  papers  to  compel  him  to  execute  the 
conveyance — proving  all  that  and  the  fact  of  his  absence  by 
affidavits  to  the  satisfaction  of  the  Court,  and  having  the  Rch 
gistrar  of  the  Court  appointed  by  the  Court  tp  execute  it  in  his 
name  for  hio^  as  his  quasi  or  compulsory  attorney. 

And  when  we  consider  that  that  same  Statute  not  only  en- 
ables but  impliedly  recommends  the  Chancery  Judges  to  go 
on  circuit,  and  that  they  not  only  have  not  availed  themselves 
as  yet  of  that  option,  but  have  not  even  shown  the  slightest 
intention  nor  made  the  most  remote  preparation  for  ever  doing 
so,  I  thing  we  may  fairly  conclude  that  it  is  not  altogether 
impossible  that  the  Court,  although  I  have  given  them  the 
credit  of  embracing  the  opportunity  the  Statute  affords  them 
of  conveying  the  land  to  the  purchaser  b^  a  vesting  decree  or 
order,  instead  of  so  doing  in  its  constitutional  hatred  ofaU  %»» 
novations  might  prefer  the  old  jog  trot  way  I 

And  now  having  concluded  the  Chancery  proceedings  by  the 
merchant,  let  us  look  back  and  see  how  the  lawsuits  against 
him  had  progressed  in  the  meantime,  and  we  shall  find,  by 
taking  up  those  legal  proceedings  where  we  left  off,  that  the 
Sheriff,  untrammelled  by  any  useless  ceremonials,  and  not 
obliged  to  wait  at  each  step  or  movement  before  taking  an- 
other for  precise  directions  peculiarly  prepared  for  each  indi- 
vidual case,  but  acting  on  the  ordinarily  known  invariable 
rules  of  law  by  virtue  of  his  office,  and  in  the  usual  routine  of 
it,  after  having  the  land  advertised  for  the  year  required  by 
law,  offered  it  for  sale,  and  no  person  bidding  the  value  there- 
for as  he  considered,  he  adjourned  the  sale  to  a  future  day, 
say  two  months,  and  returned  the  writs  io  the  law  Courts  »o- 
cordingly,  when  the  oreditors'  attorney,  on  the  faith  of  that 
retnm,  on  mere  demand  from  the  proper  officer  of  the  law 
Courts  issuing  such  process,  obtained  a  writ  of  venditioni  ex- 
ponas, returnable  immediately  after  the  execution  thereof  (say 
three  months)  and  delivered  it  to  the  Sheriff,  who  at  onoe  pro- 
needed  to  sell  the  lands  or  as  much  of  th^m  as  was  necessary 
for  the  purpose  by  public  auction  to  the  highest  bidder  for  the 
best  price  he  ooula  get,  as  by  that  writ  he  was  compelled 
to  do,  received  the  purchase  money,  gave  a  deed  of  convey- 
ance to  the  purchaser,  and,  retaining  his  own  fees,  handed  the 
balance  to  the  attorneys  of  the  plaintiffs  in  the  lawsuits,  who 
kept  their  costs,  and  handed  the  amount  of  their  claims  to 
their  clients. 

All  this  is  done  at  comparatively  trifling  expense,  because, 
although  the  attorney  at  law  is  better  remunerated  for  each 
service  performed  and  step  necessarily  taken  than  the  solicitor 
in  Chancery,  yet  those  steps  are  infinitely  fewer  and  more 
simple  at  law  than  in  Chancery ;  and  if  it  should  happen,  as 
we  will  suppose  to  be  the  case,  that  nearly  all  the  land  was 
required  to  satisfy  the  executions  at  law  and  the  Sheriff  foond 
th&t  the  part  not  required  could  not  be  detached  without  sacri- 
fice, then  he  sells  the  whole,  and  after  satisfying  all  purposes  of 
the  law  returns  the  surplus  to  the  defendant  at  law.  And 
now,  bearing  in  mind  the  fact  that  those  claims  of  the 
merchant  were  technically  mere  equitable  claims  which  he 
could  not  enforce  except  in  chancery,  which  left  him  no  option 
to  sue  at  law,  and  that  those  claims  of  his  creditors  were  tech- 
nically legal  claims  which  could  not  be  sued  in  Chancery,  and 
conld  only  be  sued  at  law,  we  will  have  some  idea  of  what 
serious  events,  what  inevitable  fortune  or  misfortune,  affecting 
every  member  of  the  community,  turns  upon  mere  technical 
diHinctions  and  technical  considerations,  when  there  does  not  exiH 
any  real  difference  in  the. nature  of  the  stdrjeci  matitrs  tkemseites. 
The  notes  the  merchant  gave  and  the  mortgages  he  got  (when 
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stripped  of  the  technical  considerations  of  the  mortgages  being 
sighed  and  sealed,  while  the  notes  were  only  signed,  and  the 
mortgages  giving  a  direct  lien  to  the  creditors  on  the  lands  of 
the  debtor,  while  the  notes  gave  no  lien  at  all  to  the  creditor 
upon  any  land  or  property  of  the  debtor)  being  as  regards 
both  notes  and  mortgages  in  sabstance  simply  written  ac- 
knowledgments of  certain  amounts  of  money  dae  at  certain 
times,  and  we  may  more  easily  see  the  importance  it  is  to  ns 
to  avoid  the  expensive  school  of  actual  experience,  and  guided 
by  the  equally  instructive  though  inexpensive  lessons  of  the 
imaginary  past,  see  that  we  take  those  preoaacions  which  will 
prevent  the  possible  future  reality  of  being  ourselves,  at  some 
future  day,  by  the  above  or  some  similar  technicalities,  placed 
in  the  unfavorable  position  of  the  unfortunate  merchant  instead 
of  the  favorable  position  oii^s  creditors  I 

^  The  difference  of  their  positions,  remember,  is  produced 
simply  by  the  difference  of  action  of  the  rival  methods  adopted 
by  the  riml  tribunals  for  carrying  out  their  judicial  projects, 
and  in  effect  is  as  follows : — ^Those  who  sued  at  law  got  judg- 
ment in  slxeeen  days,    received  the  greater  part  of  their 
claims  within  three  months  after  suing,  and  recovered  the 
whole  within  one  year  and  six  months  without  any  unforeseen 
drawbacks  or  deductions.     lie  who  sued  in  Chancery  got  no- 
thing for  nineteen  years,  one  month,  and  fourteen  days  after 
he  sued  ;  lost  his  business,  all  his  propertyj^oth  real  and  per- 
sonal, and  his  means  of  living,  for  want  of  a  portion  of  the 
debts  for  which  he  was  suing  in  Chancery  to  apply  upon  the 
debts  for  which  he  was  sued  at  law,  and  that,  too,  although  he 
sued  a  year  before  he  was  sued,  and  besides  that,  for  want 
of  his  means,  which  was  so  long  locked  up  in  Chancery,  he 
find  his  family^  when  all  they  h^  was  sold  at  law,  and  they 
could  get  nothing  from  Chancery,  were  reduced  almost  to  a 
state  of  starvation  and  obliged  to  raise  money  on  those  very 
claims  in  Chancery  from  Jews  and  usurers  (for  all  others  were 
afraid  to  meddle  with  them)  at  a  most  exorbitent  rate  of  inte- 
rest, by  which  the  m  st  of  what  he  ultimately  recovered  was 
consumed  by  anticipation  I    And,  more  provoking  than  all, 
when  the  purchase  money  was  finally  obtained  out  of  Chancery, 
he  discovered  that,  owing  to  the  numerous  advertisemento  and 
so  much  printing  specially  for  each  separate  suit,  and  so  many 
applications  and  motions  and  paying  the  deputy-Master  $L  per 
hour  for  taking  so  much  evidence,  atod  2s.  6d.  for  every  100 
words  of  it  he  wrote,  and  for  all  the  office  copies  made,  Ac, 
that  so  much  expense  had  been  occasioned,  that  although 
none  of  the  mortgaged  lands  sold  for  less  than  £50  above  the 
mortgage  money  and  interest,  which  would  have  amply  satis- 
fied  ail  bis  costs  if  he  could  have  sued  at  law,  yet  the  amount 
be  ought  to  have  received  was  fearfully  reduoed»  because  in 
moat  of  hi9  suite  he  had  to  pay  a  large  amount  of  the  mortgage 
money  recovered  for  the  costs  beyond  the  amount  recovermi, 
which  the  mortgagor  had  been  decreed  to  pay,  but  had  ab- 
sconded without  paying  ;  and  even  in  those  suite  in  which  for- 
tonatoly  the  purchase  money  obtained  was  sufficient  to  pay  his 
claim  and  all  the  costo  which  Chancery  would  permit  to  be 
taxed  against  the  defendant,  technically  called  costs  as  between 
party  and  part^.    Tet  the  coste  so  texed  were  in  numerous 
instances  so  miserably  a  deficient  remuneration  to  the  profes- 
sional man  who  had  to  perform   the  work  ordained  by  the 
practice  of  the  Court,  however    really    useless  that  work 
might  be—such  as  fees  of  Is.  3d.  and  28.  6d.  for  what  hours 
had  to  be  wasted  in  performing — ^being,  in  foct,  less  than  the 
legal  remuneration  of  a  cabman,  carter,  or  errand  boy  for  a 
similar  amount  of  exertion  and  loss  of  time ;  that  the  Chancery 
lawyer,  in  order  to  live,  was  compelled  to  charge  him,  and  he 
had  to  pay  an  additional  amount  on  each  of  these  transactions 
teobnioaliy  known  as  coste  between  attorney  and  client,  and 
all  these  disastrous  consequences  occasioned  without  any  fault 
of  the  Judge,  the  lawyer,  or  the  plaintiff,  simply  because  the 
suitor,  instead  of  being  permitted  as  at  law  to  attain  the  object 
sought  by  one  direct  step,  is  compelled  to  teke  and  is  restricted 
to  the  most  indirect  circuitous  route  that  can  be  devised,  and 


in  following  that  route  is  compelled  to  take  as  many  and  as 
short  steps  as  he  possibly  can,  without  actually  going  back- 
wards or  steodiug  quite  still,  under  the  idea,  possibly,  that 
the  goddess  who  holds  the  scales  of  justice  in  the  Courts  of 
Equity  is  so  much  more  awful  and  sublime  a  divinity  than  her 
sister  of  the  Common  Law — that  the  light  of  her  countenance, 
like  Jove's  of  old,  would  be  too  overpowering  unless  approached 
with  the  greatest  possible  circumspection  and  with  the  utmost 
possible  degree  of  deliberation ;  and  because  the  Court  from 
time  immemorial  persisted  and  still  persiste  in  supposing  that 
equity  consisto,  to  a  great  extent  at  least,  in  compelling  the 
plaintiff  and  defendant,  who  are  only  interested  in  the  disputes 
between  themselves,  at  their  private  expense,  to  settle  the 
disputes  and  conflicting  interesto  of  all  the  rest  of  the  world, 
which,  by  the  most  strained  construction,  can  in  any  way  be 
traced  to  or  connoctod  with — ^not  the  disputes  between  the 
plaintiff  and  defendant,  but  simply  to  the  thing  about  which 
they  are  disputing,  although  not  beneficial  to  the  defendant, 
and  although  contrary  to  the  wish  and  intereste  of  the  plaintiff, 
and  also  contrary  to  the  wishes  aud  injurious  to  all  the  other 
claimante,  who  were  by  sheer  compulsion  made  defendante, 
and  thereby  put  to  coste ;  and  because  the  Court  from  time 
immemorial  has  persisted  and  stiU  persiste  in  supposing  that 
equity,  to  a  great  extent  at  least,  consiste  in  utterly  disregard- 
ing the  righte  and  intereste  of  the  creditors,  for  the  purpose  of 
promoting  the  righte  and  intereste  of  even  the  most  contuma- 
cious debtor  to  the  most  extreme  degree  and  in  the  most  min- 
ute particulars. 

And  because  the  Court  of  Chancery,  alarmed  at  the  feeling 
of  discontent  which  the  exorbitant  coste,  their  complicated  mode 
of  procedure  occasions,  and  anxious  to  alleviate  that  feeling 
by  reducing  those  coste,  seem  to  imagine  they  can  attain  that 
object,  and  also  retain  their  present  routine  practice,  by  simply 
reducing  the  remuneration  of  the  advocates  employed  to  starv- 
ation prices,  and  cannot  see,  what  is  apparent  to  every  other 
rational  being,  that  so  long  as  the  uninitiated  must  employ 
the  initiated,  or  be  utterly  unable  to  proceed  ;  and  so  long  as 
the  initiated  will  not  work  for  nothing  and  pay  their  oyrn 
board ;  and  so  long  as  the  Court  cannot  compel  persons  to  be- 
come lawyers  on  such  terms,  nor,  if  they  are  lawyers,  to  prao^ 
t^ice  on  them — the  proper  amount  of  remuneration  must  be 
paid  to  the  practitioner ;  and  that  if  the  party  in  the  wrong  is 
not  forced  to  pay,  as  in  justice  he  should,  the  party  in  the 
right  must  pay,  as  in  justice  he  should  not.  And  that  if  the 
Court  have  in  reality  any  wish  to  reduce  the  expenses  of  these 
proceedings  it  can  very  easily  be  effected,  but  only  in  one  way, 
and  that  is  by  simplifying  the  proceed uro  and  reducing  the 
number  of  steps  necessary  to  bring  a  suit  io  a  conclusion. 
And  where  on  object  can  be  attained  by  one  direct  simple  step, 
to  use  no  more ;  and  by  allowing  as  coste  between  party  and 
party,  a  proper  and  reasonable  remuneration  for  what  is  ne^ 
eessory  to  be  performed. 

TkiB  letter,  I  am  sorry  to  see,  has  attained  a  length  much 
exoeeding  what  I  originally  intended,  and  much  exceeding  the 
limite  to  which,  if  it  were  possible  consistently  with  being  in- 
telligible, 1  should  have  confined  it ;  and  still  I  have  not  touched 
upon  the  anomaly  peculiar  to  our  jurisprudence,  of  compelling 
the  same  plaintiff  and  defendant,  if  they  happen  to  have  pend- 
ing between  them  at  the  same  time  disputes,  which  are  tech- 
nically legal  causes  of  action,  and  disputes  which  are  techni- 
cally equiteble  causes  of  action — instead  of  having  all  settled 
and  determined  in  one  action,  to  resort  to  a  lawsuit  to  deter- 
mine the  one  set  and  a  Chancery  suit  to  determine  the  other ; 
and  thereby  causing  the  plaintin  and  defendant  the  cost  and 
trouble  of  two  suite  insteoa  ot  one,  and  also  obliging  the  country 
to  employ  and  pay  two  Courts  and  two  sets  oj  Judges  to  do  the  worfc 
of  one.  Nor  the  even  worse  anomaly  of  having  in  the  same 
country  at  the  same  time,  and  professedly  with  the  same  object 
of  doing  justice  between  the  parties  litigant  one  set  of  Courte 
of  superior  jurisdiction  laboriously,  deliberately,  and  expen- 
sively delivering  decisions  in  one  party's  favour  according  to 
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AW,  whiolt  a«  Hoon  m  imI judged  tho  other  net  of  Courts  are 
•iu|)lov«it,  at  the  limtigation  of  the  losing  partj  at  law,  with 
equiil  labour,  and  deliberation,  and  more  expense  to  the  par- 
tieM,  in  reversing — with  costs  against  the  party  who  was  sue- 
oeHsful  at  oommon  laWi  because  oontrarj  to  the  principles  of 
equity  law. 

Now,  if  all  these  evils  were  the  inevitable,  irremediable  con- 
ditions of  human  litigation  in  the  same  manner  as  **  death  is 
the  hard  condition  of  our  birth,"  we  would  be  doomed  to  bear 
them,  and  it  would  be  part  of  the  duty  of  our  lives  to  endeavor 
to  do  so  with  OhrisUan  resignation  ;  but  as  they  are  obviously 
capable  of  cure  or  at  least  of  alleviation,  I  think  the  attempt 
shnuid  be  made  as  soon  as  possible,  and  would  propose  the 
following  methods  }— First,  as  the  most  direct,  obvious,  simple, 
and  complete  method,  I  would  give  the  Oommon  Law  Courts 
what  they  want— the  comnrehensive,  flexible,  expansive,  and 
summary  Jurisdiction  which  equity  possesses  in  theory  but 
cannot  put  in  practice.  I  would  give  the  Court  of  Chancery  the 

{tract ioal  mode  of  nraotice  of  the  intmrnon  law,  which  would  ena- 
lie  i?hani>ery  to  do  in  reality  what  they  profess  in  theory,  together 
with  Jurisdiction  over  all  common  law  matters.  I  would  make 
eaoh  of  these  Courts  of  co-extensive  and  universal  law  and 
equity  Jurisdiction,  pn>ceeding  by  the  same  rule ;  and  I  would 
gi^e  to  e4\oh  of  them  a  more  perfect  system  of  judicature  than 
tugfither  they  now  have,  simply  by  abiUishing  the  Court  of 
Chancery  bv  Statute,  chanf^ing  it  into  ac<»mmon  law  Court  of 
suiierior  Jurisdiotion,  of  which  the  Chancellor  should  be  Chief 
lUrou  or  Chief  Judge,  calling  it  the  Court  of  Exchequer  or 
any  ottier  name ;  transferring  to  eaoh  of  these  common  law 
Courts,  in  addition  to  its  ctmtmon  law  jurisdiction,  all  the 
Jurimliotion  appertaining  to  the  Court  of  Chancery  while  in 
exi9«tence ;  and  alms  in  addition,  I  wouM  expressly  give  them 
Jurindiction  to  be  exercised  and  enfbrced  in  such  manner  as  to 
th^M»  Cvmrts  should  seem  meet,  over  every  other  deeeription 
of  dispute^  unsunderstanding^  and  matter  in  any  wise  affecting 
any  of  her  Mtyieety's  sul))ect»,  their  pri^perty,  rightsk  or  privi- 
Wge*,  but  t\^  h^  auministered  acivrding  tt^  tlie  principlee  of  the 
pKv%dio)r«  and  practice  tvf  the  cvunmim  law  where  applieskble; 
and  where  not  anplicalde  then  aa  much  in  acei^rdanee  wit^ 
such  pr«noiplee  «a  pleading  and  practice  of  the  comaEK>ii  law  as 
the  nature  ^4^  the  case  will  admit ;  and  in  all  other  inelaaeee 
at  the  abtJKdul*  disi>retwui  ^xf  tlie  CvHirte  aa  to  the  mode  of  prae« 
tK*1^ 

And  I  w\Hild  enact  that  in  all  en^ee  the  rights  of  the  vaHiee 
litit;ant  shvvald  be  determined  upi^n  the  evidences  or  implied  or ; 
e\priNH«  admi^ivu^s  of  the  Mrtiee  by  the  Ck^h  or  the  preeid-{ 
in<  duvljce  at  the  trial ;  and  when  by  the  preeiding  Judge«  snV  • 
jtvt  Kk  be  atlimhed^  varied^  vvr  rever«^  bT  the  C^nirt  in  term« 
Vuh«^»t  the  ioierventH^n  of  a  jury«  exvept^n  sneh  eneee  where 
nv^thiug  shiHild  b*^  in  di^j^pute  NMween  the  partiee  litigant  he- 
y\«nd  »^^MM»  i^tvdated  qiM>«(i\>«  \>f  IWl«  snch  as  the  execntion  or 
iiK^u^xev'^tK'n  x^*^  e^^sae  inMmafeent,  ^vr  the  eoniniieekNi  or  nvva- 
c\Hwn»i:^K'n  v^  eosae  treetvaMi  or  e««ssaon  kw  tori»  and  the 
amvHftHt  v^T  dsittkri^ipM  vNUic^nent  therenp^vs :  and  exceM  s«ch 
sNk;^^^  as  evHind  eniir«4y  us  dnwaceck  s«oli  as  de6ucnatK«sk«  se- 
dttciK^s^  n»e.^ult  a»d  tUttery^  wAlicUnis  pivee<«tk>tt«  actK>ns  in 
ih^fr  ns^tnr^  v»f  de\>KtK  v>r  ^*c  wAltc«v>n»  v*r  ne^i«mt  <*  ^i<k»n»  or 
v^^^  uvun<*  k»  fiHrt$«>n  cr  p«v»pef^*  and  «asen  c*  n  siauLar 

Au^i  tv»  v^t 'AS*  the  vHjiW  vU«»Me  ren^ss  1  evw  h^^nrd  «tvNi 
tlv^r  iiv^  KN.mttHvt'iMce  o(  t^1^  i^meeni  dtvt$K»«  inio  Ovtimft  ^f(  d^nt-  • 
Mb'M  t  «w  and  vVnrt»  ot  v'h^nc^ry^  yu^  thjM  sa^'irt  cf  thi»  Chjus^ 
^^v'^i  %^-4  t,c^r«  nn^  n^^  tiN.'i\'u<'^!y  >ie«<td  ia  cctttSKn  Iiaw«  aao 
iMKKi^t  N't  v&e  vX'maK^  law  Jg^U^e  ns>t  9S>rv«jt<^  t  ireciii4  to 
e«()A  \Y  Uw,  I  wvnt^i  imn'^o^ »»♦  ^.'t*  th*  Vic*  Oiui'Hwi\»r*  w  tin? 
O  t»ui  »«t  V**»hwt  A9*i  aiK^Chfr  W  U*  ^^*e«»>  15e«v'{>.  ;uid  *««t»:»4W 

\x  )  tyi.:^**-  ^vii.d   nv»s  b<*  :?t»*r»,»«'-'»>  <\/ttv«rs;i:T^  »i»d  w:a 
«  Ks>^  '«ij*  >>v'wr  J-o^tc^  wv«lL^  b^«  iavii  ;s»  oMcft  cmMC^  kn»^w^ 


ledge  as  at  present  fits  them  for  deciding  indiscriminately 
Chancery  as  well  as  Common  Law  questions  in  the  Court  of 
ICquitT  and  Appeal,  which  they  are  continually  doing  upon 
appeals  from  the  decisions  both  of  the  Superior  Courts  of 
Common  Law  and  Chancery. 

The  Law  and  Equity  Judges  of  the  seTeral  now  existing 
Courts  would  then  bear  the  same  relaUve  proportion  numeri- 
cally to  each  other  in  the  Courts  below  as  they  have  always 
done,  and  still  would  do  collectively  while  forming  the  Court 
of  Error  and  Appeal. 

That  measure  would  be  a  measure  of  cure.  The  other  me- 
thod would  be  a  half  measure  of  mere  alleviation,  vii.,  to  let 
the  Courts  remain  with  divided  jurisdiction — ^Common  Law 
and  Chancery  as  they  are — merely  changing,  simplifying,  and 
assimilating  the  praotice  of  the  Court  of  Chancery  as  far  as 
possible  to  that  of  Common  law,  making  another  Chancery 
Court — say  the  Rolls  Court— exactly  the  same  as  Chancery, 
with  three  new  Judges,  so  as  to  have  enough  to  get  through 
the  business  in  a  reasonabls  time  and  p)  circuit,  as  contem- 
plated by  the  late  Statute.  All  which,  with  the  present  limited 
number  of  Judges,  and  the  immense  and  constantly  accumu- 
lating amount  of  labour  they  have  to  perform,  is  impoesible. 

And  now  baring  tired  mvself  and  possibly  the  reader,  in 
the  perhaps  not  very  sensible  endeavour  to  make  the  country 
at  large  see  what  is  their  interest,  though  it  cannot  affect 
mine  one  way  or  other ;  and  haying  in  the  effort  expended 
some  considerable  time  and  labour,  for  which  I  shall  certainly 
receive  no  pecuniary  recompense,  and  in  all  human  probabi- 
lity, nnlesa  from  yon,  no  thanks  and  more  or  leas  abose. 

I  remain,  yours  very  truly, 

A  CUT  SOUCHOR. 


To  Me  JSdiiors  of  tMe  Lam  JtmnaL 

QiNTLKXiN : — Permit  me  to  reonest  your  nnsvrer  to  a  cer- 
tain question  on  which  there  nn  different  opinions  bciwesn 
some  Magietratea. 

The  qneslion  is* — Das  n  Magiatmtn  the  pownr  to  award 
damages  to  a  complainant  ngainst  a  defendant  who  was  eoa- 
victed  for  fnrions  driving  on  the  highway,  whereby  eompUin- 
ant  sustained  daasages? 

The  latter  nnrt  of  the  8th  section  of  the  Act  18  Tie.  Cap. 
13^  says:  *^  Provided  always,  that  the  said  6ne  nnd  impriaen- 
ment  shall  be  no  bnr  to  the  lecoieiy  of  dassages  by  the 
ii^nred  party  belore  any  Court  of  eoaspetsnt  jmiadiction.'^ 

Sosss  persons  ssaintain  that  n  Magistrals  has  the  power  to 
award  dasaaces  under  the  Act  4  Jb  6  \  m.  Cn^  ^ :  ethns 
a^n  doubl  this  since  that  Act  is  only  nlstiTS  to  *"  mafiekns 
iojoiics  lo  pcvperty/'  and  sincn  in  t£e 
one  pstftv  drives  acainst  another  party's  r 
ik  their  IS  no  saalicions  intent,  but  etthsr  dnsnk^ 
Ueenee»  is  the  eanss  of  the  ncudenc  If 
that  a  Magtsmis  has  not  the  power  t  is< 

has  in  general  but  a  poor  chancn  for  redrsoHL  It  mavcnaT 
t»  ippssM  that  parties  of  nnstnas^ 
vMT  any  pffvperty.  hire  n  eonveynncc;.  drivs  nho«t,  fcst 
oated^rnn  mestf^  and  hrsnk  nno^her  penon's 
;b«  ir;uce<d  mrtr  lod^cw  an  inl^>rBBaoL>a  b«<oce 
and  the  Constacrle  b  snccnssfist  the  |wi|ietiaun  s»  hr««|ths  zv 
uid  itMd»  the  ioe  |pws  iBCv>  th«  ttsmimry  4i£  thn  TInai  iii«  T 
where  the  act  was  <MnaBittt«d.  th«  iB;<ued  pnrtr  has  Wss  w 
usee  and  v  thus  Wft  n.>  k^;^  t^^r  itAtsw^  hciire  nCuimt  eif  cvm- 
gentni  ;ergaictatfm>  Bedj^m  ho  enn  ^  s»  he  mass  aumnn 
thtr  party  9  ansse  and  nuakustu  ami  a^siiaiB  wkstter  hs  ^as 
«BT  pr<>n«fftT  ^ir  noc  vcherwise  he  miichc  mmc  mmwasa^ivaid 
*}««  viuivas  jpfciioic  safiB»CfeEtML.  Cpcw  i»ifnir5.  hiwsisi  he 
*i3«i:<  ta.ai  t!h»  QtprtnfcranK'  s  B«*t  »eseuL'*d  gf  sav  Mwwsrrr.  md 

Ui*  *-«  ,irya  iMTcy  iu*£s-  a«^  reorws  ^r  iii»  mhw     \L  hiisrvvs: 
tft<f  Mvrs<7k>»  M*y%i  »i  ^AT«  aoii  m>«er  >r 
nt  ;a«i  bimt  ta«  dKOmiaiis  wn»  bviucn 
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been  a  chance  for  redress,  or  otherwise  punishment  by  impris- 
onment for  non-payment  of  the  damages  awarded. 

Another  question  I  beg  leave  to  ask : — Has  a  Magistrate 
authority  to  issue  a  Warrant  for  the  apprehension  of  a  crimi- 
nal, before  an  information  is  laid  ? 

Should  your  answer  be  in  the  affimative,  you  will  please  to 
point  out  the  course  to  be  pursued  by  the  Magistrate,  after 
the  criminal  is. brought  before  him,  and  under  what  form  the 
cunviction  is  made.  Should  your  answer  be  in  the  negative, 
I  likewise  wish  to  know  what  steps  a  Magistrate  can  take  for 
the  apprehension  of  a  criminal,  in  case  ho,  the  Magistrate  him- 
self, sees  the  crime  committed,  but  either  from  fear  or  other 
motives,  finds  no  person  who  has  the  courage  of  lodging  an  in- 
formation, and  is  living  too  far  from  another  Magistrate  to  lodge 
the  information  himself  in  order  to  secure  the  apprehension 
of  the  criminal. 

A  third  question  to  which  I  desire  an  answer  is : — Is  it  im- 
perative that  a  written  information  be  first  made  where  a  party 
is  brought  before  a  Magistrate  under  the  28th  sec.  of  the  Act 
4  &  5  Vic.  cap.  26  ?  Trusting  that  your  answers  will  be  very 
valuable  information  for  me,  I  remain 

Respectfully  yours. 

Otto  Klotz. 

[Mr.  Riotz's  letter  includes  several  points  involving  ques- 
tions of  general  law,  which  we  do  not  undertake  to  answer, 
but  so  far  sb  possible  we  desire  to  meet  the  wishes  of  our  old 
correspondent. 

In  a  prosecution  under  the  Statute  18  Tic.  ch.  158,  Magis- 
trates are  not  authorized  to  award  damages  in  the  nature  of 
compensation  for  the  civil  injury.  They  are  only  authorized  to 
punish  for  the  public  offence.  Parties  seeking  compensation 
for  the  civil  injury  should  proceed  in  a  Division  Court  or  a 
Superior  Court,  accordinng  to  the  amount  claimed. 

Upon  the  other  questions  put  we  must  refer  our  correspon- 
dent to  the  serial  publication  in  Vols.  1  &  2  of  this  Journal 
"  On  the  duties  of  Magistrates,''  which  gives  very  full  infor- 
mation on  the  subject  of  informations,  warrants,  and  the  arrest 
of  offenders.  We  may  add  that  there  is  a  clause  in  the  County 
Crown  Attorneys  Act,  which  enables  that  officer  in  certain 
oases  to  institute  proceedings  ex  officio] — Eds.  L.  J. 


likewise.  Besides  the  profits  on  publication,  these  gentlemen 
enjoy,  I  believe,  the  salary  of  £150  each,  and  if  Qnabie  to  do 
the  work,  should  resign — if  unfit,  should  be  cashiered.  Why 
do  not  the  Law  Society  make  the  Reporters  "jointly  or  either 
of  such  Reporters  separately  "  report  cases  in  Chambers  under 
S.  4  of  18  Vic,  cap.  128  ?  You  deserve  well  of  the  profession 
for  supplying  at  your  own  expense  this  vacuum  which  ought 
not  to  exist.  Yours,  &c., 

A  Constant  Reader. 

[We  are  happy  to  inform  our  correspondent  that  we  have, 
since  the  receipt  of  his  letter,  examinea  Nos.  9  and  10  of  the 
C.  P.  Reports  recently  issued,  and  notice  in  them  "signs  of  im- 

frovement."  Our  correspondent  is  not  singular  in  his  remarks, 
f  others  were  to  speak  out  as  he  does,  there  would  be  in  the 
premises  much  less  cause  of  complaint.] — Ens.  L.  J. 
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Q ,  B ,  LoDEB  V.  Kekule.  Feb.  9,  July  4. 

Measure  of  damagat  in  case  of  delivery  of  an  inferior  article  to  that 

contracted  for. 

Where  an  article  of  inferior  quality  to  that  contracted  for  is  de- 
livered, and  is  an  article  that  can  be  immediately  re-sold  in 
the  market,  the  measure  of  damages  in  an  action  for  the  delivery 
of  an  inferior  article  is  the  difference  between  the  value  of  the 
article  contracted  for  at  the  time  of  the  delivery,  and  the  valae  of 
the  article  delivered.  But  where  the  article  oannot  be  immediately 
re-sold,  as  where  the  re-sale  is  delayed  by  the  conduct  of  the  de- 
fendant, the  measure  of  damages  is  the  difference  between  the 
value  of  the  article  contracted  for  at  the  time  of  the  delivery,  and 
the  amount  made  by  the  re-sale  within  a  resonable  time  of  the 
article  delivered. 


QB 


7\)  the  Editors  of  the  Law  Journal. 

Gentlehbn, — I  am  rejoiced  to  see  that  in  the  last  number  of 
your  able  periodical  you  make  allusion  to  the  Reporters  of  our 
Courts.  For  some  time  there  has  been  much  aissatisfaction 
felt  by  the  profession  with  more  than  one  of  the  three  Repor- 
ters. The  Reports  of  the  Common  Pleas  are  a  full  year  in 
arrear  and  issued  at  very  irregular  intervals;  month  after 
month  is  allowed  to  pass  without  what  ought  to  be  a 
monthly  number.  Then  perchance,  out  comes  a  double 
number  characterised  for  want  of  attention — nay,  even  ordi- 
nary care.  The  arguments  of  counsel  are  seldom  given,  and 
when  given,  really  travestied.  In  many  cases  the  names  of 
oounsel  are  wholly  omitted,  (Refer  to  Buckner  y.  Buckner^  6 
C.P.,  p.  314;  Smith  y.  WaUbridgt,  lb.,  p.  324;  Alien  v.  The 
Ciiy  of  Toronto,  lb.,  p.  334 ;  Topping  d  oIy.  Tardingion,  lb. 
p.  347 ;  The  Queen  v.  Kelly,  et  al  lb.,  p.  372 ;  Copp  y.  Holmes, 
lb.,  p.  373  ;  Robinson  v.  Oripps,  lb.,  p.  381 ;  Ryckmany.  Wan. 
Valkenburg,  lb.,  p.  385).  in  one  case  the  name  of  the  Judge 
who  read  the  judgment  of  the  Court  is  omitted:  (Refer  to 
OriffUhs  y.  Municipality  of  Grantham,  lb.,  p.  274,  noticed  in 
your  November  issue).  The  fact  is  that  the  Judges  are  the 
Reporters,  and  the  paid  Reporters  (nominally  so  called^  are 
too  careless  to  correct  the  proofs.  Mr.  Christopher  Robinson 
is,  I  agree  with  you,  a  praiseworthy  exception  ;  and  since  he 
became  Reporter  of  the  Queen's  Bench,  has  done  much  to 
redeem  the  Reports  of  his  Court  from  the  ohar^re  of  careless- 
ness and  slovenliness.  It  would  be  well  for  Mr.  Grant,  the 
Chancery  Reporter,  to  take  a  lesson  from  Mr.  Robinson ;  and 
as  for  Mr.  Jones,  if  his  case  is  not  hopeless  he  might  do  so 


GoMM  V.  Pakkot.  June  12,  July  4. 

C.L.P.A. — Inspection  of  documents — Dower. 

The  demandant  in  an  action  of  dower  against  a  bona  fide  pur- 
chaser from  the  husband  for  value  is  not  entitled  to  inspeot  the 
deed  of  conveyance  to  her  husband,  then  being  in  the  hands  of  the 
purchaser. 


Q.  B*  Suttom  v.  Sadler  et  ai..       June  26,  July  4. 

Competency  of  testator — Presumption  of  sanity — Onusprobandi. 

Where  the  competency  of  the  testator  is  disputed,  and  evidence 
is  given  on  both  sides,  there  is  no  presumption  in  favour  of  com- 
petency, and  the  jury  ought  not  to  pronounce  the  will  to  be  valid 
unless  they  are  affirmatively  convinced  that  it  really  is  so.  In  an 
ejectment,  the  defen<lant  admitted  that  the  plaintiflf  was  heir-at- 
law  of  the  person  last  seiied,  and  claimed  as  devisee  and  insisted 
on  the  right  to  begin.  He  then  produced  a  will,  and  after  proof 
of  its  execution  called  witnesses  to  prove  the  testator's  competency 
The  plaintiff  then  gave  evidence  to  impeach  the  competency.  The 
Judge  at  the  trial  told  the  jury  that  when  a  will  is  produced,  and 
the  execution  of  it  proved,  the  law  presumes  sanity,  and  that  i^e 
burden  of  proof  was  then  upon  the  heir-at-law,  and  that  the  de- 
visee must  prevail  unless  the  heir-at-law  established  the  incompe- 
tency of  the  testator  and  thac  if  the  evidence  was  such  as  to  make 
it  a  measuring  oast  and  leave  them  in  doubt  they  ought  to  find  for 
the  defendant. 

Held,  that  this  was  a  misdirection  and  that  there  is  no  such  pre- 
sumption where  evidence  is  given  by  the  heir-at-law  which  disturbs 
the  belief  of  the  Jury  on  the  competency  of  the  testator. 


O.B.  Flobenck  V.  JsNiiixos.  April  20. 

Action  for  interest  agreed  to  be  paid  upon  a  bill  if  such  bill 
were  not  paid  at  maturity  after  judgment  recovered  in  an  action 
upon  the  bill  itself  for  the  amount  of  the  bill  and  costs. 
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[December, 


The  def  iodsnt  jointly  with  aaothor  person  nndertook  if  a  bill  of 
exoimnge  drawn  by  the  defendant  in  favor  of  the  plaintiff  were  not 
wholly  paid  at  maturity,  to  pay  as  interest  thereon  £20  for  each 
monrb  daring  which  the  bill  should  remain  unpaid  after  maturity. 
The  bill  was  not  paid  at  maturity  and  the  plaintiff  paid  the  defend- 
ant for  the  amount  of  the  bill  and  the  interest  £20  per  month  as 
appeared  by  bis  particulars  of  demand  specially  endorsed.  He 
declared  upon  the  bill  only  and  reeoT«rod  judgment  by  default  for 
the  amount  of  the  bill.  He  afterwards  brought  an  action  for  the 
interest  as  per  agreement. 

Jleld  that  he  could  not  recover  for  interest  subsequent  to  the 
judgment,  the  claim  being  res  judicata,  but  that  he  was  entitled 
to  interebt  prior  to  the  judgment,  as  he  could  not  have  recoyered 
it  in  the  firat  action  there  being  no  count  upon  the  agreement  or 
for  interest 

C .  B .  JK5NXX0S  V.  Flobence. 

In  an  action  for  malicious  arrett  and  arrest  hting  for  a  larger  amount 
than  teas  due  upon  a  judgment,  the  plaintiff  must  show  special  dam- 
age. 

Declaration  that  the  defendant  recovered  judgment  against  the 
DOW  plaintiff  for  £265  9s.  6d.,  and  afterwards  obtained  from  cer- 
tain debtors  of  the  plaintiff  as  garnishees  of  a  certain  debt  then 
owing  to  the  plaintiff  the  sum  of  £20  1 3s.  lid.  in  payment  and 
satisfaction  of  so  much  of  the  said  £265  9s.  6d.,  and  that  the  de- 
fendant afterwards  maliciously  sued  out  a  ea  sa  for  the  whole 
amount,  and  endorsed  the  writ  with  directions  to  the  sheriff  to 
levy  tbe  whole  amount,  and  delivered  the  said  writ  to  the  sheriff 
who  afterwards  arrested  and  imprisoned  the  plaintiff  under  the 
said  writ  to  satisfy  the  defendant  the  nhoXt  of  the  said  sum  of 
£265  9s.  6d.,  and  that  the  plaintiff  by  reason  of  the  premises  was 
necessarily  put  to  and  incurred  divers  costs  and  expenses  in  and 
about. his  maintenance  during  the  said  detention,  and  in  and  about 
obtaining  his  discharge. 

Demurrer. 

Ildd,  in  accordance  with  Churchtll  v.  Siggers  8  Ell.  &  B.  929 
that  such  action  is  maintainable  if  special  damage  be  shown,  and 
that  special  damage  was  sufficiently  alleged  in  the  declaration. 


I R.  REP.  Fabrbll  V,  Hickie.  May  1. 

Guarantee, — Signature  by  attorney, — Personal  liability, — Demurrer 

to  defence. — Consideration, 

The  attorney  for  an  execution  creditor  having  given  an  indem- 
nity to  the  sheriff's  officer,  signed  by  himself  as  attorney,  is  per- 
sonally liable.  Such  a  guarantee  is  legal,  and  supported  by  suffi- 
cient consideration. 


Rco.  at  the  prosecution  of  the  Rev.  James  Gk>llock,  the  Rev.  W. 
Newman,  and  the  Vicars  Choral  of  Cork  v.  The  Justices 

OP  TBB  Pbacb  of  the  Covmtt  OF  CoBK.       April  16. 

Quarter  Sessions. — Tithe  rent  charge. — Presence  of  an  interested 
Magistrate. — Invalidity  of  proceed -.ngs. 

A  magistrate  was  present  on  the  bench  at  tbe  hearing  of  an  ap- 
plicntion  for  the  reduction  of  tithe  rent  charge,  he  himself  being 
one  of  the  tithe  payers  interested  in  the  case. 

I/eld^  that  the  Court  was  improperly  constituted,  and  a  certiorari 
might  issue  to  bring  up  the  proceedings. 


C.B.    Midland  Great  Wbstebn  R.  Co.  v,  Benson.  [June  8. 

Consignment  of  goods  to  carrier. — Advance  by  consignee. — Subse- 
quent receipt  of  goods  by  consignor, — Repayment  by  carrier  to 
consignee. — Right  of  action  by  carrier, 

B.  delivered  to  tbe  plaintiffs  certain  goods  to  be  forwarded  by 
them  to  K.  B.  then  wrote  to  K.  inclosing  him  the  plaintiffs'  re- 
ceipt for  the  goods,  and  requesting  him  to  make  an  advance  on 
them.  K.  advanced  £40  to  B.  on  the  goods.  B.  subsequently 
got  back  the  goods  from  the  plaintiffs,  whereupon  K.  required  the 
plaintiffs  to  pay  him  the  £40 — plaintiffs  having  paid  the  same 
under  throat  of  legal  proceedings. 

Jleldj  that  they  might  recover  such  sum  from  B.  in  an  action 
for  money  paid  for  his  use. 


CHANCERY. 


L.CC. 


FiNDON  V.    FiNDON. 

Will. — Construction. — Oift  over, 

A  testator  bequeathed  an  annuity  of  £100  to  his  daughter  while 
she  was  single,  but  on  her  marriage  and  on  a  settlement  being 
made  for  her  for  life,  and  to  the  use  of  her  issue,  he  bequeathed 
for  her  use  £2500,  and  in  default  of  such  issue,  over.  Tbe  daugh- 
ter married,  and  had  one  child,  who  died  an  infant;  no  settlement 
having  been  made  on  the  marriage. 

Held  (affirming  the  decision  of  the  M.  B.)  that  the  gift  over  did 
not  take  effect. 

R.C.  Ellis  v,  Eden.       [March  27,  April  16. 

Will — Construction  of. —  What  securities  are  within  the  meaning 
of  **  stocks  in  the  foreign  funds," 

Certificates  for  Boston  Water  scrips  and  bonds  of  the  Pennsyl- 
vania Railroad  Company  held  not  to  be  included. 


R.C.  Dawson  V.  Pbikcb.  July  17-18. 

Married  woman — Bill  of  exchange  drawn  in  favour  of, — 
Separate  estate. — Notice, 

Where  a  bill  of  exchange  was  drawn  in  favour  of  a  married 
woman,  and  her  husband,  by  forging  her  indorsement  got  it  dis- 
counted, it  was  held  that  no  interest  in  the  bill  passed  to  the  holder. 

The  fact  of  a  bill  of  exchange  being  drawn  in  favor  of  a  married 
woman  is  notice  that  it  is  in  respect  of  her  separate  estate. 

REVIEW. 


Canada  Insitranci  Gazitti. — It  is  not  isustomary  for  us  to 
notice  other  than  legal  publicatiooB,  but  we  do  not  heeikate  to 
infringe  upon  the  rule  in  respect  to  this  periodical,  of  which 
the  third  number  is  before  us,  as  it  happens  to  present  to  our 
readers — ^belonging  aa  they  do  to  the  more  intelligent  classes 
of  the  community — ^tfaree  strong  points  of  recommendation, 
viz.:  Ist.  It  gives  a  large  am  sunt  of  information  on  subjects 
of  great  and  general  importance,  the  principles  of  which  are 
yery  little  known  to  the  masses,  although  inyolving  the  ruin 
or  prosperity  of  a  yery  large  proportion  of  the  population  of 
erery  civilized  country.  2ndly.  The  articles  are  well  written. 
And  lastly,  although  perhaps  not  its  least  reoomknendation  to 
us,  it  is  a  home  production. 

It  is  printed  in  Montreal  by  Mr.  John  LoTell,  and  declares 
itself  to  be  "A  Scientific,  Independent,  and  General  Record 
of  Finance^  Investment,  Speculaiion,  Joint  Slock  Bodies,  Assu- 
rance Companies,  ProvidetU  Insiitutions,  Savings*  Banks,  and 
Friendly  Loan,  Benej/ii,  Building,  and  Freehold  Land  Societies. 

The  price  is  only  $2  per  annum. 


APPOINTMENTS   TO   OFFICE,    &C. 

CORONERS. 
STKPnSN  CRAWFORD.  H.  D.,  aud  WALTER  THORPE.  M.  D.,  KwiuirMi,  to 
be  ABMxlate  CuroOMia  for  th«  Unltsd  Counties  of  Uuron  aiid  Brace.-><tl«sel(«d 
Not.  21. 1867.) 

GEORGE  PATON,  Eaqalre,  M.D.,  to  be  an  ABSocIate  Coroner  for  the  County 
of  Waterkx).— (Gazetted  Not.  21, 1W7  ) 

JOSEPH  CRAWFORD,  B«quiro,  M.  D^  to  be  an  Axaoekte  Coroner  Ibr  the 
County  of  Orejr.--^Gaietted  Nov.  21. 1867.) 

JOHN  NATION,  M.D.,  and  JOHN  GARDINER  BOLSTER,  Eaqolree,  to  be 
AnociateCoronen  for  the  County  of  Ontario. — (Uaxotted  Nov.  2d,  1867.) 


NOTARIES  PUBLIC 
HENRY  C.  R   BECHER,  of  London.  EfHintr.}.  Barr1ster«tpLaw,  to  be  a  Notary 
Public  in  Upper  Canada— (Gazetted  Nov.  14, 1^57.) 

JOHN  8.  POWELL,  of  Port  Robinson,  County  of  Welland,  Gentleman,  to  be 
a  Notary  PubUc  for  Upper  Canada.— <Uaietted  Nov.  21, 1867.) 

ALEXANDER  S.  KIRKPATRICK,  of  Kingston,  Beqnins  Barrister«t-Law,  to 
be  a  Notary  Poblie  for  Upper  Canada.—v^asetted  Nor.  28, 1867.) 
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